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P-ROCEEDI-NGS
(11:02 A. M)
MR GRI FFI S: A very good afternoon to
everybody. Let nme call to order the public neeting of
the 4'" of Cctober, 2005. This is, of course, our
afternoon public hearing of the Board of Zoning
Adj ustnents of the District of Colunbia. M nane is
CGeoff Giffis, Chairperson. Joining nme today is M.
Et herly and representing t he Nati onal Capital Planning
Comm ssion is M. Mann. CQur Vice-Chair, Ms. Mller,
will not be wth us this afternoon for these
proceedings and the Zoning Conmi ssioner is also
unavai |l abl e. Copi es of today's hearing Agenda are
avai l abl e for you. They are located on the table
where you entered into the hearing room
W acknow edge that we are not in our nornal
heari ng room and we appreci ate everyone's patience in
finding us and also in getting through any technical
aspects that we nay have to be flexible with today.
W are, of course, being recorded as all
public proceedings are before the Board of Zoning
Adj ust nent s. W are being recorded by the Court
Reporter sitting on the floor attending to that. |
woul d ask that, of course, you fill out two w tness

cards and provide it to the Reporter. W are not
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bei ng broadcast live on the Ofice of Zoning' s website
as we do not have those capabilities in this hearing
room but we'll resune that broadcast when we nove
back upstairs.

There is a procedure for Special Exception
and Variances is, first we wll hear from the
Applicant, second, we will hear fromany agenci es t hat
have put in analysis and nenos on each of the
Appl i cati ons. W will then hear from the Advisory
Nei ghbor hood Conmi ssion. Fourth, we will hear from
persons or parties in support of the Application.
Fifth woul d be persons or parties in opposition to an
Appl i cati on. Then finally we wll return to the
Applicant for any rebuttal wtnesses or closing
remarks that they m ght have. Cross-examnation is
permtted by the Applicant and parties in a case. The
ANC within which the property 1is located is
automatically a party in the case and will be able to,
t herefore, conduct cross-exam nation. Qher parties
will be established by the Board as prelimnary
matters when a case is heard.

The record will be closed at the concl usion
of the hearings today, except if we continue any
cases, which we don't anticipate with our schedule

this afternoon, or if the Board keeps the record open
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in order to receive additional information. If the
Board does so, we will be very specific as to what
information is to be provided to the Board and when it
is to be provided into the Ofice of Zoning.

The Sunshine Act requires that we hold all
our proceedings in the open and before the public.
This Board does enter into Executive Session during
and/or after a hearing on cases and our Executive
Session is utilized for the purposes of review ng
records or deliberating on cases, and it is in
accordance with our Rul es, Regul ati ons, Procedure, and
nost inportantly, it is also in accordance with the
Sunshi ne Act.

The Deci sion of the Board i n cont ested cases
nmust be based exclusively on the record. That is,
that public record that the Sunshine Act requires us
to produce, but our deliberations nust be based on t he
record that's created before us. So, inportantly, we
ask that people nake sure that they have put in the
record all the evidence that you would Ii ke us to | ook
at and deci de upon, whether it bein witten testinony
and/or in oral testinony today.

Let me say a very good afternoon to all
t hose who are with us today. The Ofice of Zoning is

represented by Ms. Bailey, whois on ny right, and M.
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Moy on ny left. M. Monroe fromQAG and Ms. Rose from

the Ofice of Zoning is also with us.
A very good afternoon to you all.

|"m going to ask if those people present
t oday who are planning to give testinony woul d pl ease
stand and give your attention to Ms. Bailey, she's
goi ng to swear you in.

(Wher eupon, the witnesses were sworn in.)

MS. BAILEY: Do you solemmly swear or affirm
that the testinony that you will be giving today will
be the truth, the whole truth, and nothing but the
truth?

(W TNESSES ANSVER AFFI RVATI VELY. )

MR. GRIFFI'S: Good, thank you all very much.

Wth that, we can nove to prelimnary
matters. Prelimnary matters are those which relate
to whether a case wll or should be heard today.
El ements of prelimnary matters include whether you
are postponing, continuing or wthdrawing an
Appl i cation, whether proper and adequate notice of an
Application has been provided. These are el enents.
If you have a prelimnary matter for the Board's
attention today, if you' re unprepared to nove ahead

with a case, or you believe a case should not be heard
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this afternoon, | would ask that you cone forward and
have a seat at the Wtness Table as an indication of
a prelimnary nmatter.

First, I will go to Ms. Bailey to ask if
she's aware of any prelimnary natters for the Board's
attention at this tine?

MS. BAILEY: M. Chairman, and to everyone,
good afternoon. There is, and it has to do with one
of the cases on the Docket, Appeal Nunber 17356 of
Bannum Inc. There is a Request for Postponenent and
there's al so a Request for An Interveno Status of this
case.

MR GRIFFIS: |'msorry, what was the | ast
thing that you sai d?

MS. BAI LEY: There's a Request for Interveno
Status, |nterveno.

MR GRIFFIS: Oh, indeed. |s anyone here
attendant to that Application? |If anyone is present
today in Case Nunmber 17356, would cone forward and
have a seat at the table?

Not noting anybody here. W had given
Notice. O course, with today, holidays, if you were
unabl e or even tentative with being able to proceed
with a case, that we would entertain a postponenent

and grant it. | don't want to take up the Interveno
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test at this test, as we don't have participants that
wi | | obviously take some di scussion, if not just sone
bri ef questions, and deliberation by the Board. I
woul d suggest that we just postpone this to a new date
and take wup all those elenents. W also have
attendant to it, which cane in, | believe, today, if
not vyesterday, represented to the Board, another
Motion in that, which would be a prelimnary matter,
agai n, which we woul d take under consi deration today.

M. My, why don't we | ook at the cal endar
and, Ms. Bailey, what you all suggest as setting a
date for this.

MR MOY: Yes, sir, M. Chair. The staff
has been in contact with the Appellants and the three
potential dates shared with staff are November 15'"
in the afternoon, or December 13'", in the afternoon,
or Decenber 20'", in the afternoon

MR GRIFFIS: Very well, M. My. | think
the 15" in the afternoon |ooks to be the nost free,
in a very packed afternoon schedule, of all those
dates, and | would suggest that we set it there
Unl ess you' re aware of any other difficulties in doing
it at that tinme?

MR. MOY: No, sir, that's nanageabl e.

MR &R FFI S: Excel | ent. Then we'll take
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this as a public notice that we have continued this to
the 15'" of Novenber. O course, we wll rmake al
efforts in terns of contacting those that are
participating in this case, and that which we do have
an I nt erveni ng Request, we woul d obvi ously, hopefully,
nmake phone calls to those folKks.

Very well. Are there any other prelimnary
matters for the Board's attention at this tinme, M.
Bai | ey?

MS. BAI LEY: No, M. Chairman, not at this

MR GRIFFIS: Excellent. Then why don't we
call our first case for the afternoon?

MS. BAI LEY: Application Nunber 17376 of E.
L. Haynes Public Charter School, pursuant to 11.d St.
Mark 31.3.2 for a variance fromthe requirenent for an
accessory use to be located on the same lot as the
principal wuse that's provided in Definition of
Accessory Use, Section 199, to allow the lot to be
approved for use as a play area for E. L. Haynes
Public Charter School |ocated on an abutting lot. The
property is located in the C3-A District at 1366
Irving Street, N.W, Square 2849, Lot 98.

MR GROSS: Good afternoon, M. Chairman and

menbers of the Board. |'m Nathan W G oss of the | aw
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firm of Arnold and Porter, a city planner there,
representing the applicant in this case, the E L.
Haynes Charter School .

First, let me just identify the property
briefly. On the photograph on the Board, you can see
the brick building on the right. That's the CVS
Bui | ding at the corner of 14'" and Irving Street, N W

MR GRIFFISS M. Goss, let nme interrupt
you just briefly and just nmake a qui ck di scl osure. O
course, | live in this neighborhood, not a bl ock and
a half away and frequently walk by this, as it's ny
route to the Metro. So | would ask you and your
clients whether they would have any difficulty in
having ne sit on this case. | do believe that | can
hear this inpartially, and render a judgnent
judiciously. But | avail nyself to any questions that
you m ght have or any objections.

MR,  GRCSS: W would have no objections
what soever, M. Chairman.

MR GRIFFIS: | see. Ckay.

MR,  GRCSS: We're very confortable wth
t hat .

MR. GRIFFI'S: Board nenbers, are there any
clarifications or questions that you m ght have of ne?

Noting if | don't hear this, we don't hear the case
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t oday, but that should not, in any way, sway you.

(NO RESPONSE. )

MR GRIFFIS: Very well. Let's proceed.

MR. GROSS: (Ckay. The brick building, the
CVS Building, built in 2002 at the corner of 14'"" and
Irving Street, N W You can see the second story
wi ndows there. That's where the E. L. Haynes Charter
School is |ocated, on about 12,000 square feet. It
has a separate entrance off of 14'"" Street. To the
| eft or east of the building is the concrete driveway.
That is on the sanme lot as the CVS. |Imediately to
the left, or the east of that, is the vacant |ot
covered with stone and with informal parking onit, 20
feet wide and a 100 feet deep. That is the subject
lot in the Application where we would propose the
accessory use to be | ocated.

MR GRIFFIS: A hundred feet?

MR GROSS:  Yes.

MR GRIFFI'S: Continue.

MR GROSS: And with that introduction, |et
nme then introduce the presenters. First is, to ny
right, Hionber Villareal, the Director of Operations
and Finance at the school. To his right is Natalie
Addi son, the Project Manager and Desi gner of the play

area fromBrailsford and Dunl avey Facility Planners.
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Following Ms. Addison, | wll address the zoning
i ssues, and then we have three parents who would |i ke
to testify briefly, Tawana Wugh, N na Spatlana
(phonetic 1:21:06) and M. WIlson, | believe it is.
Wth that, | will turn to M. Villareal.
MR VI LLAREAL: Good afternoon, nenbers of
t he Board. My name is Hinber Villareal. I'"m the
Director of QOperations and Finance at E. L. Haynes.
Let me just tell you alittle bit about E. L. Haynes.
E. L. Haynes is a public charter school that isinits
second year of operation. W have a year-round
calendar and we have an extended day program
providing basically 1,000 additional hours of
educational prograns. W currently have 162 students.
The purpose of the playground is to
basi cal |l y have outdoor activities, including recess,
to be used for the extended day program health and
fitness, and sonetimes for science. Ri ght now,
i npl enentation of this nmeans that the students don't
have to walk to nearby playgrounds. That wusually
t akes about 20 to 30 minutes. |If you think about the
nunbers, if we have our students not only walk to
t hese nearby playgrounds, it takes about 20 m nutes.
| f you add those tines, it takes us basically 80 hours

from educational prograns inside the classroom W
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have 162 students tines 80 a year, that's over 12,000
hours that the students are wal king to these parks.

| was a teacher last year, second grade
teacher, and | can tell you that we need our students
in the classroons. So having this playground near by
nmakes a | ot of sense in terns of achieving -- having
the students reach the academ c achi evenent that we
want. Also this has been a joint project with our
parent comunity. They have provided trenendous
| eadership to get this project conpleted. So it is a
great project for us and for our students.

E. L. Haynes plans to -- we are going to be
pre-K to 12'"" Grade. So right now, we wll probably
only stay in this location for three nore years. In
three years, we wll basically take the playground
apart and nove it to whatever |ocation we find.

MS. ADDI SON:  Good afternoon, M. Chairnman
and nmenbers of the Board. My nane is Natalie Addi son.
|"m the Project Manager working with the school to
develop the play area. I'm with Brailsford and
Dunl avey, an educational facility-planning firmbased
out of Washington, D.C. | did work with the school to
develop this prelimnary plan. I will take you
t hrough the basic el enents of the | andscape pl an.

As M. G oss nentioned earlier, t he
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di mensi ons of the playground are 20 feet fronting on
Irving Street, by 100 feet deep. The play area
consists of two gardens at either end. On the Irving
Street side, that will be a dedicated space for the

comunity. That space will just be covered in |ight

gar deni ng. It will not be enclosed or fenced in.
There will be a fence at the perinmeter of the play
area, starting -- set back 15 feet fromthe existing
sidewal k. That fence will e 7 feet high. It will

wrap around the entire play area. The second garden

is at the back of the site. It involves an existing
mat ure tree, which the school plans to keep. It wll
retain it. It will plant a bed, use mulch, and not
disturb the existing tree. That will be nore of a

hands-on participatory space for <children to be
i nvolved in gardening activities.

The predom nant surface of the play area
will be a rubber safety tile. That will occupy about

20 feet by 70 feet of the space, or approxi mately 1400

square feet. It's a very resilient surface that is
safe for children. It neets industry standards and
neets the critical fall height requirenents for
chi | dren.

The fence will al so have post-nount ed sol ar

| anps to provide night lighting and bring an el ement
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of safety to the area after school hours. There wll
al so be a retaining wall at the back and rear of the
site and wap around on the predom nant rubber safety
tile area. The retaining wall w Il be approxi mtely
three feet high

The project will be built predom nantly by
the parents and friends of the school. It will be a
hands-on community oriented project and we are hopi ng
that should this happen, it will be before the cold
weat her really sets in, which would nmake it a nore
difficult endeavor for the school community to
undert ake.

Al so, one thing, with the existing rowhouse
directly adjacent to the area, there is a bit of a
gap. There are plans to provide sonme | andscaping in
the formof hedgerows to provide a screen to separate
the play area fromthe activity at the adjacent row
house.

MR GRCSS. |'mgoing to put the photo up
agai n.

As to the zoning relief, Test Number 1 for
t he vari ance, the exceptional condition and practi cal
difficulty resulting fromthe exceptional conditionis
sinply that the CVS Building and then the driveway

occupy 100 percent of the lot. The driveway is
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concrete. It's required for access to the dunpster
that you can see at the rear of the driveway, and then
al so for evening deliveries to the CVS. So it's off
the picture in ternms of being able to be converted to
the play area. So the existing CVS use occupies 100
percent of the property. W do have this vacant 20
foot by 100 foot lot available, so that's -- the
practical difficulty is that sinply, physically the
play area can't be on the ot with the principal use
as required nornmally for an accessory use under the
definition in Section 199.

As to no substantial detriment tothe public
good, typically there would only be 24 kids using the
space at one tinme. The environnent, as you can see
there is very intensely commercial and nixed usage
right across the street fromthe subway station. You
can see a high-rise apartnment building i mediately to
the south of the school. It's a highintensity m xed
use area in which the mnor |evel of noise and
activity in the daytime on this play area will not
really be noticeable or have an adverse effect on
anyone.

The only abutting property is actually the
row house or townhouse that you see on the left there

to the inmediate east. The property owner there has
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submitted a letter to the record of the case in
support of the Application.

As M. Villareal pointed out, this will be
much safer than having the kids walk to the park,
which is actually quite a substantial distance away,
and on the other side of 14'" Street. So it's very
beneficial to the school activities and saving the
parents' and children's time for educational val ues.

In our statenment in the record, there are
some nunbers as to the gromh trends of the school in
ternms of nunbers of students and addi ng one grade per
year, so it's a certainty that they have to |l eave in
three years to find a larger facility. Then there's
the License Agreenent with the property owner, which
isincluded with the Application, which specifies that
at the conclusion of the play area use, the property
wi |l be put back to crushed stone and then it will be
avai |l abl e for normal devel opnent under C-3-A at that
time.

Finally, as to the intent of the zone pl an,
| would just note that the school and accessory uses
thereto are a matter of right use in the C 3-A zone,
so we don't see any inconsistency there.

That concludes the presentation from the

three of us. W have the three parents. |f you would
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like to ask questions of us first, or hear fromthem
we're happy to proceed however you would like, M.
Chai r man.

MR GRIFFIS: Didyou want to call them as
Wi tnesses, M. Gross, or are they here to testify as
persons?

MR. GROSS: Part of our presentation.

MR GRIFFIS: Okay. Wll, why don't we do
that? Let's take sonme qui ck questions and then we can
bring them up.

M. Mnn, did you want to start the
guestions?

MR MANN:  Yes. First of all, towards the
end of your presentation, M. Goss, what did you say
is a mtter of right use in the C 3-A zone?

MR GROSS: The charter school itself and
t hen any accessory uses to the charter school, which
woul d include the play area, would be as a matter of
right if it was on the sanme | ot as the principal use.

MR, MANN: Ckay. | have a couple of
guestions though. I'"'ma little bit confused about
somet hi ng and maybe you can help ne understand this
Application. The property is owned by the Shenandoah
Cor poration, correct?

MR. GROSS: Right.
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MR, MANN: So the applicant is the

Shenandoah Cor porati on? The Shenandoah Corporationis
seeking relief fromthe zoning regul ations? They're
asking for the variance?

MR. GROSS: Right.

MR. MANN. Ckay. |s a garden and play area
a matter of right use in the C 3-A zone?

MR, GRCSS: | would inmagine it is. But
we're not raising the question of garden or play area
as a principal use. W're treating this as a play
area, as a normal accessory use to a school use. And
we're just -- the variance is just sinply to locate it
on an adjacent lot instead of the same lot that the
school is on.

MR. MANN: But wouldn't the path of | east
resi stance then be to use the property as a matter of
right use and then for the Shenandoah Corporation and
the school to enter into their own private agreenent
on how that property is shared?

MR GROSS: Well, the applicants approached
t he DCRA about getting use as a matter of right and
were really told that they needed to go to the Board
of Zoning Adjustnment. They were told that they could
erect a fence, but not --

MR. MANN:. The Shenandoah Corporation went
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t o DCRA?

MR GRCSS: Vell, as happens in nany
Applications, under -- by agreenent, the applicant is
the school on behalf of the property owner. 0]

course, we have the letter of authorization fromthe
property owner in the record. So, in effect, the
contract user is prosecuting the case on behal f of the
property owner.

MR, MANN: Ckay. | guess | still don't
understand then, if a play area and garden is a natter
of right use, why a variance is being sought.

MR. GRCSS: Maybe | should retract alittle
bit. | wasn't at the nmeetings. | wasn't involved at
the time of the nmeetings with DCRA. But they were
told that all that they coul d get approved as a matter
of right was to build a fence and -- Natalie, do you
have any nore that you would want to add?

M5. ADDI SON: Yes. | met with Faye Ogunneye
wi th t he Departnent of Zoni ng at DCRA and she i nf or med
nme that the lot, Lot 98, is actually a separate |ot
than the principal |ot which the school is |ocated on
and that the school would have to actually apply for
a subdivision plat. That would be the only way the
school <could build the play area, if it were

consi dered that both uses were on one lot. There is
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no way for the school to do that because the school
sits on a lot that has a different owner than the | ot
of the play area. The school does have a Lease
Agreenment with Shenandoah Corporation and in the
Agreenment, Shenandoah Corporation states that the
school may use the area as a play area.

MR CGRIFFI S: That's all wunderstood. I
think to answer the questionis what's the regul ati on?
What's the cite that tells you that they have to be on
the sanme lot? That's where you're going, is that not
correct?

MR MANN.  Well, | --

MR GRIFFI S You don't even call it an
accessory use. You' ve got separate lots. You build
it as an i ndependent use and you |l ease it back to the
school

MR. MANN:. That's right.

MR. @RI FFI S: Wiy are they even tied for
zoni ng purposes?

MR MANN:  Yes.

MR GRIFFIS: | don't agree, but that's his
guesti on.

MS. ADDI SON:  Yeah, we were told -- this is
fromM. Bellow who was the | ead adm nistrator at the

time, and Faye Ogunneye, that we woul d have to apply
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for an accessory use, a variance to locate an
accessory use on a separate |l ot than the |l ot that the
school is located on.

MR, GRCSS: This is going back to the
original question, M. Mann. | guess, in effect, they
were saying this cannot really be just a garden and a
play area sort of independently on its own. It is
i nherently part of the school use and, therefore, it
is an accessory use. And then so they told them you
know, we can give you a permt to build a fence, but
not a pl ayground.

| think the other thing that Ms. Addison is
saying between the lines is in a nore comercial
venture, you mght have the two owners cooperate to
create a single lot of record and then, too,
assessnment and taxation | aws, and then t hey woul d both
be on the sane | ot of record and you could do it. But
for a 3-year period and | guess, basically, zero rent
involved, it's too nmuch legal work in all that.

MR. GRI FFI S: And that's in your witten
subm ssion. This doesn't make any sense to nme because
you don't own the property, do you? That would just
add anot her | ayer of --

MR GROSS: Right. It was too conplex for

this situation.
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MR. GRIFFIS: ay. Do you have any foll ow

up?

MR. MANN:  Well, | guess just to sunmarize
then, the reason you're here is because DCRA
instructed you to proceed in a certain way then. |Is
that right?

MR GROSS:  Yes.

MS. ADDI SON:  Yes.

MR, MANN: kay. And -- well, | guess |
didn't ask your opinion on whether or not you think
that's correct, but you' re here because you received
gui dance from DCRA to proceed in this way?

MR GRCSS: Yes. | couldn't see it that
way, that the play area is inherently related to the
school rather than being a freestanding use. | had an
exchange wi th Faye Ogunneye on t hat about whet her she
could just see it as a separate school use, but they
just see it as an accessory to the principal use of
t he school

MR. MANN: Do t he zoning regul ati ons require
a play lot for this charter school ?

MR. GROSS: They don't require it. | guess
the normal definition of accessory use is a use
custonmarily incidental and subordinate to the

princi pal use, just |ike weddings at a church and many
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other uses you're all famliar with. So, | nean,
just tend to see that as logical in this case, also.
| f you had a public school and |arger property, it
woul d have its playground on the same property and so
on. This just happens to be a nore tight urban
situation.

MR GRIFFIS: Well, | don't think anyone's
guestioning the fact that schools need play areas.

MR GROSS:  Yes.

MR. GRIFFI'S: But the question is directly,
is a play area, an outside play area like a
residential rec or parking? Is it required in the
zoni ng regul ations? Which would then | ead you to the
idea that in order to not -- when you're not able to
provide it on your site, you would have to get sone
relief fromthe regulations and then this accessory
use has to goon asite that isn't |ocated on the samne
lot. Then we would be where we are. " m just not
sure how we get to where we are. |If you can't provide
t he parking, you could get a variance for parking or
you could get a special exception or a variance for
accessory parking on a separate |ot or however you
m ght do it, but it would be because the parking was
required in the zoning regul ations.

MR GRCSS: Yeah. Al | can say is --
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think I may have the e-mail fromFaye here. But | did
ask DCRA after Ms. Addison told nme about the result,
| got in touch with themand asked whet her we coul dn't
just sinply apply for a playground as a charter school
use. She said no.

MR GRIFFIS: That's okay. Well, | don't
think we need to take up your tine in doing this. |
think it should be clear why we are --

MR GROSS: | do have it, M. Chairman, for
what -- we're putting it in the record, if you would
like. This is from Faye Ogunneye to ne, an e-nai
dated May 3, 2005. "Point Number 1, Public School and
Public Charter School are all owed as a matter of right
inaC3A" "Point 2, the playground cannot have a
Certificate of OQccupancy as a public school without it
building onthe lot. If the work to be done is sinply
the erection of a fence, we can approve such an
Appl i cati on. However, to get a Certificate of
Cccupancy will be conplicated, as the proposed use
will be difficult to qualify. Going to the BZA will
result in seeking relief to provide an accessory use
on a lot other than that of the principal use. M.
Bell and | discussed this issue |late yesterday..." and
so on. So that's basically what the Zoning

Adm ni strator told us.
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MR GRIFFISS M. Goss, why don't you put

that in. If you could l|eave a hard copy for the
record of that, that would be appropriate. But as |
understand what you just read into the record, it's
going to being able to provide a Certificate of
Cccupancy for this lot and this use that has to tie
towards sonething else. And that's what the Zoning
Adm nistrator is |ooking at. They could not issue
their approval for permtting that would then go to a
Certificate of Occupancy without tying it back to the
school, which is why perhaps we are where we are.

MR GROSS: Right. That's exactly right,
M. Chai r man.

MR. GRIFFI S: Ckay. Very well. Let's
proceed then and we'll just take a couple nore, a
coupl e of quick questions. A coupl e of questions,
first of all, you indicated that there is this

driveway there, as your draw ngs have indicated --

they're not nunbered -- however, there's a trash
encl osure wall. Is that a new wall that's being
pr oposed?

M5. ADDI SON: That's an existingwall. It's

just a concrete block wall.
MR. CGRIFFIS: | see, okay. And then you

said the front portion was the community garden?
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MS. ADDI SON: Yeah, that's the concept that

t he school has, not to fence off that area, but to
| eave it open perhaps, say a bench and a path and sone
gardening, that it would beconme a community asset
because it would kind of beautify that |ocation and
keep it accessi bl e and keep it open without closing it
of f by erecting a fence around it.

MR. GRIFFI S | nteresting thought. Are
there any gardens like that in the nei ghborhood that
you're famliar with or anywhere el se in an urban area
t hat work well?

M5. ADDISON. | can't say in that specific
nei ghborhood that I'mfamliar wth.

MR. GRIFFI'S: Have you designed any others
i ke that?

M5. ADDI SON: | have not. But again, this
is comng from--

MR GRIFFIS: That's okay.

M5. ADDI SON: -- part of the m ssion of the
school. Hinber can speak nore about this than | can,
but about serving the community in the best way they
can.

MR. GRI FFI S: Good, okay. You i ndicated
that there were going to be post-nmounted sol ar | anps

and fi xtures?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28
M5S. ADDI SON:  Yeah. They would be notion

sensory so they would just be nounted to the posts of
t he fence.

MR GRIFFIS: How many and do you know t he
| ocations of then®

MS. ADDI SON:  Yes. Locations would be at
the perineter, the side that aligns with the service
alley. They would be | ocated 14 feet on center. So
just down that |ong side, starting from15 feet back,
all the way down.

MR CGRIFFIS: So there's one on the first
post, is that correct?

M5. ADDI SON:  Yes.

MR CRIFFIS: And then --

MS. ADDI SON: Fourteen feet on center. They
conti nue down.

MR GRIFFIS: On center of the posts?

M5. ADDISON: O the fence. So the posts
woul d have to be located --

MR. GRIFFI S: | see. And what vyou're
showing -- just for clarification, you' re show ng the
posts on this drawi ng, how far apart?

MS. ADDI SON:  They shoul d be | ocated 14 f eet
on center.

MR GRIFFIS: Each post is?
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V5. ADDI SON: Each post. That has the

fence-nounted solar lanponit. | inagine it would be

MR. GRIFFIS: Right, so each post is howfar
apart?

M5. ADDI SON:  Let ne see.

MR. GRIFFI'S: You have el even posts.

MS. ADDI SON:  There are probably nore --
there's probably nore than 14 right now. There is,
one, two, three, four, five, six, seven, eight --
yeah, there's eleven posts. There's a snmall synbo
that's hard to read. It's a circle with four little
lines that conme off the circle. Those posts would
have the solar | anps. So not every single post that's
shown in the plan. It would be every other post that
woul d have the | anp.

MR. GRIFFIS: Every other one, okay.

M5. ADDI SON:  Yes.

MR. GRIFFIS: So they're about a seven-foot
separation. And then what is the fencing nmade of?

MS. ADDISON: I1t'll be nmade of a chain |ink.

MR GRIFFIS: A 7-foot high chain |ink?
Where are the gates then?

M5S. ADDI SON: The gate -- that's one thing
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| did forget to nention when I first spoke. It would
be | ocated on the front when you go 15 feet back from
Irving Street, it would be located directly across

froman adjacent path, stone path that's currently on

the site.

MR GRIFFIS: Okay.

MS. ADDISON: And it's dotted in. It shows
as Nunber 1. |I'mnot sure if you have the plan that

has the | egends to the side. Nunber 1 would be the 7-
foot entry gate. You m ght have --

MR. CGRIFFI'S: Good.

M5. ADDI SON: | think these pl ans have been
re-worked a little bit since the initial subm ssion,
but the one that's shown on the board. It's Nunber 1
on the Landscape Pl an. That's the location of the
entry gate.

MR. GRIFFIS: Good. Because |I'm | ooking at
17S.1, which has the legend on it. What type of
activities -- | knowthere were sone |isted, but what
type of specific activities does this space work for?
Qobvi ously, not playing baseball on it, but as a
desi gner --

M5. ADDI SON: Right, right.

MR. GRIFFI S: -- what other types of

activities?
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M5. ADDI SON: Right. There definitely are

no plans to have playground equipnent. Ther e
obviously isn't buffer space to allow that. But the
school will have dance, sone dance activities --
Hi nber can probably speak nore to that.

MR. VILLAREAL: Basically we have -- right
now, we are only pre-K to 3" Grade so our kids cannot
pl ay basketball . But we definitely have different
activities where we have different ganes that we
basically help our students interact with each other
and |l earn how to work together. Ri ght now we have
dance that we can't actually have in there because our
space right nowis very limted. So we can use that
for health and fitness. That's basically it and al so
to have sonme -- we are a project-based school so we
actual ly get our students out and we are thinking that
we can actually use the play area for some science
cl asses i f necessary.

MR GRIFFIS: Are you goingto needtogoto
ot her playgrounds with the grades that you have
currently, even with this?

MR. VILLAREAL: We're hoping not to, but if

that's the case, yes. It will be very convenient for
us because we can just open the door and it wll be
right there. It is the back door to our school and
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thereis alot of different safety i ssues. There area

also -- we have sonme of the parents here who are
actual ly going to speak about how we -- right now, we
send two teachers with each class. Each class is

about 22 students. Even with two teachers right now,
there are other students in the local parks and
pl aygr ounds whi ch happen to bully our kids. W cannot
actually, you know, try to teach these other kids and
we can't really stop them from just bothering our
kids. So this playground neans a lot to us, and for

all the different activities that we're going to have.

MR GRIFFIS: Do you have anything el se?

MR. MANN. |If we could go back for a m nute
again to your ar gument for the exceptional
ci rcunstance, could you restate that again for ne?

MR, GRCSS: Sinply that the accessories
can't be on the sanme | ot as the principal use because
t he CVS Bui |l di ng occupies virtually all of the | ot and
then the concrete driveway occupies the remai nder of
it, and the concrete driveway can't be re-used for it
because it's needed for evening delivery to CVS and
then al so collection of the trash fromthe receptacle
that's at the back of the photograph.

MR, MANN: | guess the problem that |'m
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having then is | don't wunderstand -- does an
exceptional situation go to the property that's the
subj ect of the Application or the property that's not
t he subj ect of the Application?

MR GROSS: Well, it's atricky case in that
regard, for use. | guess it goes back to kind of what
we encountered at DCRA. It's kind of a Catch-22. You
can't have a separate C of O for it, so it's an
accessory to the school, so go to the Board. | nean,
that's the long and short of it from our standpoint.
| guess it is -- | would say it speaks well of the
school that they didn't follow the possible route of
getting a permt to build the fence and then just
informally putting in the coating on the ground, you
know, and proceed that way. They said we'll play by
the rules and conme to the Board.

MR. MANN:. Ckay, thank you.

MR. ETHERLY: M. Goss, just a very quick
guestion to foll ow up on the i ssue of the driveway and
al so trash collection. You noted that deliveries to
the CVS store take place typically during evening
hours, so you woul d not anticipate that interferingin
any way with potential use, novenent of your young
charges to the playground area, is that correct?

MR. GROSS: That's correct, M. Etherly. MW
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understanding is that deliveries are only after 6:00
p. m

MR. ETHERLY: Okay. Wth respect to trash
pi ck-up, what's your sense or understanding of that
schedule as well? Is it a simlar understandi ng that
you al so woul d not encounter any conflict with trash
collection in the alley while noving students to and
fromthe proposed site?

MR  GRCSS: Let me nmake the general
observation that it's a lot safer than the kids
crossing 14'" Street and wal king six or eight bl ocks
every day. But let me ask M. Villareal if he knows
nore about the timng of trash collection.

MR. VI LLAREAL: The trash collection usually
happens right in the norning. It normally happens --
and we actually knowa related tinme. | can't renmenber
if -- it's around nine, so we know exactly when it's
com ng so we can -- you know, it's very safe for us to
hol d our kids while the trash cones in.

MR. ETHERLY: kay. And just -- this is
per haps not necessarily on a specific question, but
just out of curiosity and because it's sonething that
many of us deal with not only in the District, but
el sewhere, and that is the i ssue of rodents and t hi ngs

like that. |Is there any concern in the alley because
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of the proximty of the proposed play area to the
trash receptacl es, any concern along those |ines?

MR VILLAREAL: |[|'msorry, can you --

MR. ETHERLY: What |'minquiring about is
j ust any concern regardi ng rodents or other pests that
may be active in that particular alley area. It's not
so nmuch a zoning related inquiry, but it's perhaps
just a natural question, given that there will be a
close proximty to a trash receptacle. Wat type of
trash receptacle is at the rear? 1Is it your typica
comercial type of dunpster at the rear of the alley?

MR VILLAREAL: It is.

MR. ETHERLY: Ckay. But you haven't had any
i ndi cation that there's any ki nd of problemthat woul d
be a cause for concern?

MR. VI LLAREAL: Ri ght now, we don't. And we
do have a contractor that normal ly takes care of that.
If there was a problem |I'm sure, we can find a
solution, but right now, we are now aware of any type
of probl ens.

MR. ETHERLY: Ckay, thank you.

Thank you, M. Chair.

MR GRIFFIS: Anything el se?

MR, GRCSS: I'd like to have the parents

come forward for a couple of mnutes, M. Chairnan.
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MR. @GRl FFI S: Good afternoon to you all

|"mjust going to have you state your nane and your
address for the record and then you can proceed. Wy
don't we start at ny right?

M5. VAUGH: My nanme is Tawana Waugh. \%%
address is 919 Hanmi I ton Street, N. W, Washi ngton, D.C.

MR GRIFFIS: Go ahead.

M5. WAUGH. | can proceed?

MR R FFI'S:  Yes.

M5. WAUGH. |'msorry. GCkay. | ama parent
of twin girls at the E. L. Haynes School. W were
there last year and it is very inportant to nme that
they do have a place that's close to the school for
the play area. As was nentioned, the currently now
wal k down 14'" Street o Grard Street and back towards
15'" Street and it is very dangerous to me, taking the
kids down to that area, especially for the snmaller
ki ds because we do have kids there ages 4 through 8.
So |'m sonewhat concerned about the safety with what
they currently do.

|*'mal so concerned, and that was one of the
i ssues for ny daughters when they first started the
school -- they used to attend Stevens El enentary and
they were used to having a playground at their

facility. So that was kind of one of the mgjor

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37

drawbacks for themat the school, as they nmentioned as
well, for their other friends; that it is a problem
sonmetimes wal king down and how nmuch they m ssed
pl ayground time because they get a lot cut, spending
the tinme wal king down to the other |ocation.

My ot her concern is the safety and security
of having it nearby. As M. Villareal nentioned, just
| ast night at the parents' neeting, there was an i ssue
at the current playground that they attend. There are
ot her students who al so use this play area and there
was a problem of bullying taking place at this
pl ayground froma kid who was not a nenber of the E
L. Haynes School . Qur teachers were not able to
discipline that kid. That's just a recent issue, but
it is a mjor issue of concern that currently where
they attend this play area, our teachers and teachers
aids don't have jurisdiction over other kids at that
pl ay area. This would be one thing that would be
avoided if they did enter that space that's right
besi de the school .

So | guess for nme, it is a better place to
be able -- even though there will not actually be
pl ayground equi pnent, they do alot of activities with
the children inside now with ganes and that sort of

t hi ng, which could be better done outside, as well as
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t hat garden space is very inportant because the kids
-- the school does a lot of activities teaching
sci ence and et cetera using gardeni ng and that sort of
thing. So it would definitely be a better situation
having that space directly beside the school as
opposed to what they have currently.

MR. GRIFFI'S: Thank you very much

M5. SMTH. Hi, ny nane is Nina Smith. M
address is 244 WAl nut Street, N. W, Washington, D.C
|"'malso a parent of a child at E. L. Haynes Public
Charter School and | conpletely agree with everything
Ms. Waugh just said.

| just wanted to say a couple of things
about the lot that we're trying to develop this play
area on. The school is really surrounded by a | ot of
construction, a lot of chain link fence, a lot of
dust, a lot of traffic and right next to our school,
there is also that -- what exists in that |ot right
now. It'sugly. If there's rodents there, there's --
| just wanted to say | think there's just as many at
the public playgrounds as there are in the |ot next
door to the building. So | don't think we're pinning
themup in an area that's |less hygienic than where
they're playing now Andit's alnost -- it's so close

to the back of the school, and we have to al nost keep
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our kids out of there because there's |oose gravel.

If they walk there now, they're picking it up and

throwing it sonetines. | nean, just playfully, but
it's just -- it's an enpty lot that's sitting there
and not being used well. People dunp trash there.

| think that if we enclosed it, it would

benefit the community because we would nmaintain it.
W would sort of be the chaperones of the space to
collect the trash out of there and make sure people
don't conme in there and just dunp their trash.

Also, | just wanted to say one thing about
t he design that we came up with. Since that block of
Irving Street has nice front vyards -- it's a
residential street. W did want to set our chain Iink
fence back fromthe street front so that it woul dn't
appear as just another chain link fence in your face
i n Col unbi a Hei ghts.

That's all | have to say. Thank you.

MR, GRIFFI'S: Thank you very much

MR, W LSON: Good afternoon. My nanme is
James Wlson. M address is 1610 Tuckernman Street,
N. W, Washi ngton, D.C

M. Chairman and the Board, |'mjust here to
say that |'ve been involved in the neetings to plan

this playground ever since it was first suggested that
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this lot could be used for that. And | have noticed
t hat throughout the entire process, the needs of the
community and t he safety of the children have been t he
par anount consi derations by everyone invol ved. e
want to do sonmething that's a benefit to the community
and al so to hel p our children to get the exercise that
t hey need without spending time out of the classroom
wal king to and from playgrounds that are rather
di st ant . Also, there would be a place to have
experinments. Already one of the -- one of the cl asses
| ast year that was studying native flora and i nvasive
species used the area, such as it is, to put sone
seeds and sone invasive species to see if they would
survive there. Well, they did because, you know,
they' re invasive species. But that was a good | esson
for them

W have had a tenporary garden there in
containers for the past four nonths and we do know

fromthat that a garden area woul d be beneficial and

al so there was no -- we have sone trees there and no
one disturbed the trees. So we feel secure that
what ever we put there will be beautifying and al so

will be able to be renoved and the I ot returned toits
original condition as per the agreenent withthelot's

owners.
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Thank you.

MR. CGRIFFIS: Thank you very nuch. Are
t here any questions?

MR. ETHERLY: | just have a qui ck questi on.
You said early on sonething about how you' ve been
involved in this ever since it was first suggested.
| was just wondering how that suggestion cane about,
to use this area as a play area?

MR. WLSON: Wen the -- ny understandi ng,
and |"msure M. Villareal can possibly correct ne if
| say anything wong, but it's ny understanding that
t he | ease arrangenent for use of the | ot came at about
the sanme tinme as the | ease arrangenent for use of the
space inthe CVSBuilding. It's just been a natter of
trying to come up with a design and to nove it through
the process and it's been just a little over a year.
So | think we're doing pretty well.

MR. ETHERLY: Ckay, thank you.

MR.  PARTI Cl PANT (2:01:14): It's not a
guestion, M. Chair, but nore so a conment. A nunber
of us here are -- and I'll say it as inpartially as |
can, as a nunber of us are famliar with charter
schools here are on the Board, so we definitely
appreciate your tinme as parents and your support for

the institution because that's what truly nekes a
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di f ference.

| will just float the question that |
engaged M. Gross and M. Villareal in very briefly,
and that is the issue of any concern that you m ght
have. Qobviously this could conceivably be an
i mprovenent over having to wal k t he di stance that your
young people are currently wal ki ng. Are there any
concerns that you may have regarding any of the
driveway traffic that they may encounter if this were,
if this Application were to be approved, or any
concerns that you mght have regarding proximty to
the trash dunpster or receptacle at the alley?
Anyone? Feel free to respond.

M5. WAUGH. Well, initially when we started
at this school, we were a little concerned about the
congestion and traffic in that area. But | have
noticed basically it appears that really only E L.
Haynes parents kind of park up there in dropping off
and picking up their kids. So | don't see a regular
use of it. | do see that the mmjority of the
deliveries that cone during the day, they actually
park on Irving Street. So |I've only seen trucks park
there kind of after hours in the actual alley.

The thing about the rodents, | didn't think

about that, but | do note that the dunpster is very
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far back fromwhere the actual spot of the playground
space is. So although you see it, I've never snelled
it or anything like that in pulling ny car into that
space to pick up children. So while | know there is
an issue with rodents inthis area, I, nmyself have not
seen anything specifically there and | know the
dunpster are back far enough that the snell or the
trash or anything related to it has not been an issue
for me in pulling in to pick up and drop off ny kids
t here. So | don't anticipate a problem but | do
think that the school is very community focused in the
sense that we do want to provide service and we do
want to be good stewards in this conmunity. So if
there was a problem |I'msure that not only the Board
and school people, but the parents as well, woul d get
active to do whatever we have to do to work on those
i ssues.

M5. SMTH. Al right. | just want to add
to what she said. There's, | think, at the
pl aygrounds that they're going to now, we can't really
be custodi ans of those areas. W don't know what's
goi ng to be on the pl aygrounds when they arrive and - -
also in ternms of other people, but also trash and so
forth and what they're going to encounter along the

way.
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| think it's as nmuch -- the difference
bet ween crossing the driveway to get into the space as
opposed to crossing 14'" Street and several other side
streets, is, you know, | think much safer. As far as
the trash goes, | think that if we do -- when we can

encl ose the area, and it's very definite that the area

that our play space is in, is -- the space that we
take care of, we will pick up the trash there. But
right now, there's sort of -- the trash sonetines

overflows fromthe dunpster that's there now. It just
overflows into the space, and | don't think CVS feels
like they need to deal with that because it's not
t heir space. They're just dealing with it on that
driveway. Nobody's really inclined to clean up al

t he debris that does build up towards t he back of that
lot. | think that if we have our children in that
space, we're going to be inclined as a school
comunity to clean up that space. | think that wll
i nprove the conditions of the area.

MR WLSON:. One quick note about the way
the gate will be and the children will go from the
building to the playground. It will be -- thereis a
back door which is now used for pick up of children at
the end of the day. | pick up nmy children there every

day and | have never seen children being let out of
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the door without at |east one, and often two, staff

people there with the children. Inthe neetings, it's
nmy under standi ng that when the children are rel eased
for the playground, they will go down with two peopl e,
one who wi || open the door and nake sure everything is
cl ear and then stand to essentially block the alley so
i f anyone were to turn in there, and another person to
open the gate and let the children in to the
pl ayground area. So |I'mperfectly satisfied with the
way they have the plan now.

MR. ETHERLY: Thank you, M. Chair.

MR GRIFFIS: |s there anything el se?

|"mnot sure if | heard your correctly. Do
you drive into that driveway area and on that site to
drop your children off?

M5. WAUGH: | have on pick-up, not on drop-
of f because, as he nentioned --

MR GRIFFIS: On pick-up?

MB.  WAUGH: Ri ght, because the door is
secure.

MR GRIFFIS: |Is that the program for the
school for drop-off and pick-up?

M5. WAUGH: Well, no. The problemis they

MR. CGRIFFIS: When you drive in, do you
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drive in and you have to back out onto Irving or can
you turn around in there?

M5. WAUGH: No, you cannot turn around. You
have to back out.

MR. @RI FFI S: So you're driving in, and
you're driving in onto the adjacent property and not
the CVS or school property?

ME.  VAUGH: No, I'm driving in to the
service alleyway of CVS, not on --

MR. GRIFFI'S: So you drive just straight into
t he service?

M5. WAUGH. R ght.

MR. GRIFFI'S: And you're surely not alone in
doi ng that?

M5. WAUGH Right. And then, in essence,
kind of parents sort of watch for other parents to
back out. Like, there will be a parent to tell ne
when to --

MR GRIFFIS: M. WIson, when you pick up
your child, do you drive into that area al so?

MR WLSON: No, | park on 13'" Street.

MR. GRIFFI S: There's been testinony now
that there's an overflow of trash into the adjacent
property, but you're thinkingwith a 7-foot chain link

fence there, that that will be renmedied? O are you
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anticipating that parents who have to drop-off and
pi ck-up will go pick up the trash al so?

M5. SM TH: Qur intention is to keep the
pl ayground clean and safe for our children. So we
will have a program to nake sure that the trash is
col | ect ed.

MR GRIFFI S: Is that the school's trash
receptacl e?

M5. SMTH: No, it's not. It's the CVS and
"' m not saying that, you know -- what |'m saying is

trash will sonetimes float out of the dunpster and go

over intothe lot, and right nowthere's -- CVS has no
reason to go pick it up fromthere, | don't think
MR WLSON. | don't -- it's not actually
trash. It's a huge roll-off dunpster. So trash --
and it has lids on top of it, so trash isn't

literally, you know, piled so high that it falls over
sideways; it's just that sonetines that they choose
not to put things init or set things beside it. And
they're also people who are going back and picking

t hrough the dunpster and who will take things out of

t he dunpster and who will leave it on the vacant |ot.

MR GRIFFIS: Al right. | guess | don't
understand, not that | need to push this very mnuch
further. | just want to get clarification, but |I'm
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not sure that having vyour playground there is
persuadi ng ne that that will change the m nd of CVSto
make sure that that's kept clean.

M5. SMTH. No, | just think that the fence
barrier is actually going to help with papers flow ng
of f into space. Number One, if it should go over the
fence, we'll pick it up. | don't think -- | don't
expect CVS to do anything differently, but |'m just
saying that the way that the lot is being used
currently, which is for basically nothing, nobody has
any inclination to go clean it up.

MR GRIFFI S And | think that's an
i nportant point that you've brought up several tines
now, that it will now be controlled space, is your
term nol ogy, and | would tend to understand that.

Let me ask, M. WIson, in ternms of --
you've indicated in your testinony that you were a
participant in the design of this fromits onset. Was
there -- in ny reading of this drawing on S-1, north
is up. The garden that is going to be the school's
garden and utilized for projects and such, which is an
excellent idea, is obviously on the south side of
that. The pictures and the testinony in the record
show a | arge apartnment building on the direct side

|"m assuming that that's close to, if not on that
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property line. How nuch sun actually gets in there

with the existing tree?

MR, W LSON: There's a -- the tree is a
Mul berry tree and is somewhat -- it doesn't have a
full leaf canopy. The apartnment building is, |

bel i eve, six stories, and so |'ve been out there a | ot
general ly between the nonths of May and July and into
August, it does get -- that area does get sun. | was
able to grow Marigol ds back there.

MR GRIFFIS: Excellent.

M5. SM TH: And | just want to say that
there are a nunber of outdoor activities, nature
based, that can be conducted in the shade and there
are al so shade pl ants.

MR. GRIFFI'S: Yeah, not all science projects
require sun

M5. SMTH. Wrmbins and things |ike that.

MR. CGRIFFI S kay. And last, just for
clarification, | think you ve all, if not several of
you, have mentioned the playground that was wal ked to
on 14'" and Grard, is that correct?

MS. WAUGH It's actually 15" and G rard
| think it's closer to 15'" Street.

MR GRIFFIS: 15" and Grard.

MB. VWAUGH: It's between 14'" and 15'" on
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Grard.

MR GRIFFIS: Oay. Wich, | believeis the
subject of an Application next week, if |I'm not
m st aken. Maybe not. Maybe not that one.

Ckay. Excel | ent. And then security, |
t hi nk we' ve hit that because you' ve all indicated that
security internms of crossing streets, if | understand
your testinony correctly, and also in terns of who
elseis utilizing the playgrounds that are public that
the children are going to. Are there other aspects of
that el enent of security that |I'm not understandi ng?

MS. WAUGH: No.

MR. @RI FFI S: Ckay. Are there any other
fol |l owup questions?

(NO RESPONSE. )

MR. GRIFFI'S: Excellent. Thank you all very
much. W appreciate you taking the effort andtine to
be down here today.

M5. WAUGH. Thank you.

MR. WLSON: Thank you.

M5. SMTH.  Thank you.

MR GRIFFISS M. Goss, is there anything
el se for your presentation at this tinme?

MR. GROSS: That concl udes our presentation,

M . Chai r man.
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MR. @GRl FFI S: Excel | ent. Thank you very

much.

If there is nothing further for the Board
for clarification, let's nove ahead to -- Yes, M.
Et herly, did you have sonething?

MR. ETHERLY: Just very quickly. In the
submttal, M. Goss, there is a letter from M.
Escobar of 1364 Irving Street. | just wanted to
confirm M. Escobar is the owner of the adjacent
property imrediately to the side of the proposed pl ay
area, correct?

MR, GROSS: That is correct, M. Etherly.
Yes, that row house that showed i n t he phot ograph when
it was up.

MR.  ETHERLY: Ckay. And M. Escobar
i ndicates that he has no objection to the proposed
pl ayground being cited at that |ocation?

MR. GROSS: Right.

MR. ETHERLY: Excellent. Thank you.

Thank you, M. Chair.

MR GRIFFIS: Very well. Let's nove ahead
then to the O fice of Planni ng Support Exhibit Nunber
27.

M5. THOVAS: Good afternoon, M. Chairnan,

menbers of the Board. I|'m Karen Thomas with the
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Ofice of Planning. OP is recomendi ng approval of
this Applicant's Variance Request to permt the
establishment of the play area as an accessory use on
t he nei ghboring |l ot for a period of no nore than three
years fromthe date of approval by the Board.

Thi s school entered into a 3-year agreenent
for the use of the vacant property as a play area.
The school's | ot does not have additional |and area to
support a play area and students now use an off-site
area |located further away than the lot in question.
This creates a practical difficulty for the Applicant
incoordination of its play and curriculumactivities.
W do not believe that the proposed accessory use
woul d cause substantial detrinent to the public good.
Tenporary use as a play area represents a visual
i mprovenent as well as a public good, since nost of
the attendees of the charter school Ilive in the
Col unmbi a Hei ght s nei ghbor hood.

Therefore, we would recomend approval of
this Request for the establishnent of the play area
for a period of no nore than three years fromthe date
of the Board's approval.

Thank you.

MR. GRIFFI'S: Thank you very much

Are there any questions fromthe Board? M.
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Mann?

MR. MANN. Do you believe that this should
be a variance from Section 199 or should it be a
vari ance from Section 25007

M5. THOMAS: W did not | ook at 2500. W
m ssed that, if that was the case. W | ooked at it as
it appeared before us. W did request advice from
Corp. Counsel on it and he did not |ead us any other
way but to say that -- but we would have to | ook at
it. Wedidn't -- we |looked at it as an area vari ance.
We didn't want to look at it as a variance fromthe
definition, as such. W just |ooked at it as an area
vari ance because the |ot could not support that
accessory use, but not specifically from the
definition requirenent.

MR. MANN: | guess | understand the probl em
there was that you were trying to analyze the
Application that was put before you, right. But the
-- what | don't -- what |'m not fully understanding
necessarily is how you anal yze an area vari ance when
you're actually talking about the definition rather
than the accessory use itself under 25007

M5. THOWAS: | can't renenber the exact
argurment, but we just looked at it as -- it ended up

with just focusing on the fact that, as an accessory
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use, it wasn't accommodated on its principal |ot.

MR. MANN.  Were you able to --

M5. THOVAS:. Because the Zoni ng Regs does
not have a specific thing for play area.

MR. MANN: Right.

MR GRIFFIS: Yeah, that's the confounding
aspect of this, is that "playground" or "play area"
isn't a defined use.

M5. THOVAS: Yeah, playground area.

MR. GRIFFIS: | guess the direction -- nmaybe
a nore general question | hear M. Mann asking is are
you aware of any variances from 199 that you naybe in
your profession, nmay have been i nvolved with, or have
known about? The only way | see as conclusive, is
whet her one can bring a variance on 199.

M5. THOVAS: Yeah. | was concerned about
that, too. W never really encountered that per se
froma definition sense.

MR GRIFFIS: Ckay.

M5. MONRCE: M. Chairnman, can | interject

on that?

MR R FFI'S: Yes.

M5. MONRCE: | don't know who you tal ked to
in Corp. Counsel, but | think that because the

| anguage is essentially substantively the same in 199
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and 2500.1 --

MR GRIFFIS: Actually, it's identical to

2500. 1.

M5. MONRCE: If you feel unconfortable --
almost. | nean, if you feel unconfortabl e goi ng under
t he definition, go under 2500.1. | don't know howt he

Applicant feels about that, but it's the sane test;
it's the sane variance; it's the sanme facts.

MR GRIFFIS: That's right.

M5. MONRCE: It's the sane | anguage
don't see that it would matter.

MR &R FFI'S: No.

M5. MONRCE: Again, if you don't feel
confortable with the definition, go under 2500, the
first test, the first phrase of 2500.1, where it has
to be on the sane | ot, because the second phrase has
nothing to do with the student parking.

MR CRIFFIS: Right.

M5. MONROE: That way, it works out as an
area vari ance because you're under a regul ation. You
m ght feel nore confortable with that.

MR GRIFFIS: | think that is actually the
appropriate way, and actually M. Thomas from the
O fice of Zoning also | ooked at that in ternms of the

regulations in 2500.1, and | tend to agree with that
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anal ysis of where or what the relief should be com ng
from |'mnot aware of how we woul d get into granting
sone sort of relief froma definition, as it doesn't
play into a requirement within a zoned district.

Okay. Are there any other questions to the
O fice of Planning?

(NO RESPONSE. )

MR CGRIFFIS: Very well. Does the Applicant
have any cross-exani nation of the Ofice of Planning,
M. Goss?

MR GROSS: No, M. Chair.

MR GRIFFIS: No cross.

Moving right ahead then. | don't have any
record of any other Governnent reports attendant to
this Application. This is not located in a historic
district. W can nove ahead to the Exhibit Nunber 26,
which is from the ANC 1A | would ask if any ANC
representatives are here today? | think we have
exhausted all those who are here and have al ready been
at the table.

(NO RESPONSE. )

MR. GRIFFI S: Not noting any ANC nmenber
present, we can take note of their submssion in
support of the Application.

Let me open up and ask for anyone here
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present to provide testinony either in support or in
opposition to Application 17376. Now woul d be the
time to come forward to provide testinony as persons.

(NO RESPONSE. )

MR. GRIFFI'S: Not noting any others present
to provide testinony as persons, M. Goss, we'll turn
it over to you for any rebuttal testinony or closing
remarks that you have. | think it mght be
appropriate if you just want to address this quickly,
199 and 2500.

MR. GROSS: Yes. Thank you, M. Chairnman.

Actually Ms. Bailey had called nme a f ew days
ago about the alternative Section 2500.1 and we have
no objection with that. | suppose it does fit better
to make it an area variance from a substantive
provi si on.

| had heard nmany years ago from the
| egendary Whayne Quin, he told a group of us at the
O fice of Planning that he can apply for a variance
fromabsolutely anything. Be that as it may, 2500.1
makes a | ot of sense, | believe, and so we have no
problem going in that direction if the Board so
chooses.

MR GRIFFIS: Excellent.

MR. GROSS: The last thing | would say is
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realize there is sone conplexity here with the nature
of the variance and so on. W were hoping to ask for
a Bench Decision in view of all support and no
opposition, particularly in viewof the growi ng season
concerns. So I'll just leave it at that. |f you can
see your way clear to do a Bench Deci sion, that would
be great.

That woul d concl ude ny remarks. Thank you.

MR. GRI FFI S: Excel | ent. Thank you very
much, M. Goss, and certainly far be it for nme to
take on M. Qin, especially when he's not here.
However, | don't disagree with that. | guess | ooking
at the 199 and just finding the substance of what the
relief would be nore than what the vehicle would be,
and especially when the clarify of 2500.1 is there for
us, | think it's appropriate to nove it into Chapter
25.

That being said, we are going to recess for
ten minutes and we'll resune.

(Wher eupon, the above-entitled nmatter went
off the record at 2:21 p.m and resunmed at 2:51 p.m)

MR CGRIFFIS: Ckay, let's resune. | think at
thistinme, let nme openit up for a brief discussion on
where we are and whet her we woul d proceed today with

a del i berati on.
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MR, MANN: M . Chai rman?

MR RFFIS Yes, M. Mann?
MR MANN:. | actually think that there are

several confusing aspects to this case that, despite

the fact that it m ght have seenmed fairly
straightforward in certain respects. There are
certain things that | am confused about and naybe |

can try to articulate what sone of those are and
perhaps you can junp in if you have sone
clarification.

The first thing that I'm a little bit
confused on is how and why it's the school that's
applying for this Application when the property is
actual ly owned by another entity and it's not even the
same entity that owns the property that the school is
| ocated on. Now, | know that there is a letter of
authorization, but | don't think that it fully
explains howit is that the school is able to apply on
a property owner's behalf for the relief that's being
sought. That's the first thing that | have a little
bit of trouble wth.

MR GRIFFIS: kay, so you're saying that
you would Ilike to leave the record open for
clarification of authorization for the school to bring

the Application based on the fact that the principal
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use should be the lot, that the |ot owner should be
t he Applicant where the principal use occurs?

MR. MANN. That's right.

MR GRIFFIS: Ckay.

MR. ETHERLY: Well, just to clarify that.
| believe |l agree with M. Mann, and | just want to be
sure as we nove through M. Mann's recitation of sone
of the concerns that we're clear about what we're
| ooki ng for. Is the conplication the fact that we
have the school, which is in a location that's owned
by one owner, separate and distinct fromthe ownership
of the subject property, i.e., Shenandoah? And so
what you woul d be | ooki ng for is an aut hori zation from
Shenandoah that speaks specifically to the school's
ability to request this variance or CVS? O both?

MR MANN: Wll, | think that raises an
interesting issue right there, although | hadn't
specifically thought of bringing CVS into it.

MR. ETHERLY: And once again, | think |
understand the concern or the issue, and w thout
getting ahead of ourselves, | view it perhaps as an
important piece that needs to be clarified, not
necessarily as a hindrance to the overall Application
that's in front of us. But I think just the issue of

how t he Application gets handled and how it gets --
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shall we say, referenced in the record, so just to be
clear, what you're looking for is perhaps sonething
t hat speaks from Shenandoah directly to the school, or
perhaps, if | could, M. Chairman, let me invite OAG s

MR CGRIFFIS: Let nme seeif | can address it
first before we do enbark on that. Shenandoah is the
| ot owner that the play area is proposed at where the
accessory use is to be provided in this Application?

MR ETHERLY: Correct.

MR GRIFFIS: Wat | understand M. Mann's
concernis, is doesn't the Application arise fromthe
property where the principal use takes place? That's
Lot 108 on Square 2849. Irregardl ess of CVS or the E.
L. Haynes Charter School, that's the lot of which
authorization to bring an Application should cone.

MR. ETHERLY: Ckay.

MR. GRIFFIS: In previous tines, we've often
had the agreenent of the adjacent |ot that the
accessory use woul d take place, agreenment in order to
secure the fact, or even in sonme of the regul ations,
it's required to have a |lease or sone sort of
docunment. That's in there, but authorizationto bring
the Application or tying it wouldn't necessarily need

to be provided outside of what the Board thought. So
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it's the Lot 108, M. Mnn, that you're |ooking at,
havi ng aut hori zati on fronf

MR. MANN: | hadn't specifically thought of
it inthose terns, but yes, | can understand. | nean,
anything -- | think it achieves the sane end.

MR GRIFFIS: Okay. Ms. Monroe?

M5. MONRCE: | basically was just going to
agr ee. | think M. Goss said before, and | think
it's right, that the variance goes to Lot 108 because
that's the lot with the principal use onit. So the
owner of Lot 108 is the one that has to authorize the
school to go for the variance in its stead. And
that's, | think, what you said, right?

MR CRIFFIS: Right.

MR MANN: And | think that actually goes
directly and summarizes the second point, which I'm
not certain that I want to restate here.

MR GRIFFIS: Well, | think it is inmportant
torestateit. If | understand what you're saying, is
what we've done is advertised this for relief of 1366
Irving Street, which is, ny understanding, is the |ot
of which the playground is going to -- is proposed.

MR MANN:. Yes, it's the target |ot.

MR. GRIFFI S: And so it's actually been

advertised incorrectly. The point is |I don't know.
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"1l open it up for you. | don't think we need to re-
adverti se. It's the proximty and the relief is
fairly clear. But the inportance would cone in

i ssuing any sort of order, where does that order go
to? And it does, as M. Mann, you said, it ties it
right back to what we were trying to clarify in the
first part, but it then goes to the |egal aspect of
what | and this variance would run wth.

MR. MANN. Exactly. And then | think the
third point that that would tieintois then the test.
Are the -- do the tests -- which |and does the test
apply to and where are those, especially with the
exceptional circunstances and the other problens of
the test? | nmean does that go to Lot 108 or Lot 98?

MR GRIFFIS: Ckay. So you're proposing and
requesting that the Board keep the record open for
witten subm ssion on the reiteration of the test?

MR MANN:  Yes.

MR CGRIFFIS: Ckay. Andif there's evidence
in the record, they could point to it or they can
provi de new?

MR. MANN:.  Absol utely.

GRIFFI'S:  Ckay.

MANN: Yes.

2 3 3

GRIFFIS: |Is there anything el se then?
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MR. ETHERLY: I'"'m in agreenent with the
direction, M. Chair. | thinkit's -- just fromthis
Board nenber's perspective, | think these are

i nportant questions to help just clarify the nature of
the relief that's being sought and perhaps, nore so,

how that relief gets colored or gets defined in termns

of what this Board is looking at. | just think those
are inportant issues toclarify. 1 think, once again,
from one Board nenber's perspective, | feel fairly

confortabl e about the substance of what we've tal ked
about, where the need is and what the school is
endeavoring to do. | think the inportant issue is

just making sure that we go about doing it in the

ri ght way.
MR. GRIFFI'S: Thank you, M. Etherly. Good.
| s there anything further then?
(NO RESPONSE. )
MR GRIFFIS: Very well. | think it benefits
us all if we do this as expeditiously as possible, as

next week we have a very difficult schedule, and we
also are keeping the record open for additional
i nformati on. | would like to set this for Cctober
18'", which is fast becomi ng our public neeting, with

all the decisions that we have on it, but we can put
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it in that norning.

M. Goss, let me ask you if that's anple
time to provide the information that the Board has
requested and then they also allow you to ask any
guestions for clarification, if we have not been
clear, on what should be submtted.

MR. GROSS: Wuld you want our subm ssion,

what, a week ahead of the October 18'"" nmeeting or

when?

MR GRIFFIS: | think we could do it --
well, is it possible to get it in in a week?

MR. GROSS: Yes, yes, it is.

MR GRIFFIS: Ckay. | think we can keep it,
you know, as expeditiously as possible. | would

certainly suggest that we could have it in by, you
know, 3:00 p.m on that Wdnesday next. That would
obviously ensure that it actually gets to the Board
for deliberation before the 18'.

M5. THOVAS: M. Chairman, just for
clarification, that's the 12'" of Qctober.

MR GRIFFIS: The 12'" thank you.

MR. GROSS: kay. The only other conment |
woul d have, having heard the discussion, would be
whet her sonehow the License Agreenment hel ps address

one of M. Mann's concerns about relating to the
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| etter of authorization and why not the property owner
as the Applicant and so on. | guess one conment |
woul d have -- well, and the License Agreenent, which
specifically specifies that the school can do this
play area, | wonder if that isn't a step beyond the
| etter of authorization that m ght hel p address that
to a degree. But I'll kind of leave it there and
we'll just do our best in the witten subnission to
address these issues.

MR GRIFFIS: Ckay.

MR. GROSS: (kay, thank you.

MR GRIFFIS: Excellent. Thank you.

M5. MONRCE: M. Chairnman?

MR GRIFFIS: Yes?

M5. MONRCE: Can | ask a question?

MR CRIFFIS: O course.

M5. MONRCE: | have a question about the
Li cense Agreenent. I"'mtrying to maybe solve this

problem |Is the License Agreenent between Shenandoah
and the school ?

MR GROSS:  Yes.

M5. MONRCE: And does Shenandoah own t he | ot
that CVS is on?

MR. GROSS: They do not.

MS. MONRCE: That's, | think, the crux of
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t he question here. W need sonething fromthe owner
-- | nmean, | hate to say this, but -- fromthe owner
of the ot that the principal use is on.

MR GROSS: | see.

M5. MONRCE: And if they're not involved
with this License Agreenent, then it wouldn't solve
t hat issue.

MR. GROSS: Ckay. | think we can probably get
that. | mean, one obvious fact is that the school is
in the CVS Building, so they're already on a | easing
basis. Then maybe we can get a letter fromthe owner
of that property in addition. | don't knowif we can
do that in a week. W can try.

Thank you.

MR. GRIFFI'S: Thank you.

kay, is there anything else then? Are
there any other clarifications?

(NO RESPONSE. )

MR. @RI FFI S: Very wel | . Then we'll set
this for decision on the 18'". We'Il| keep the record
open until the 12'" for that information that was now
enuner at ed.

Ms. Bailey and M. My, are you aware of
anything else for the Board's attention in this

afternoon's session?
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MS. BAILEY: No, sir.

MR. GRIFFI'S: Excellent. [|f there's nothing
further, then let's adjourn this afternoon.

Thank you all.

(Wher eupon, the above-entitled matter was

concluded at 3:03 p.m)
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