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P-ROCEEDI-NGS

CHAI RPERSON GRI FFI'S:  Call to order.
This portion is our public hearing of the Board of
Zoni ng Adjustrent of the District of Colunmbia. It
is the 25th of Cctober, 2005, and | am Geoff
Giffis, Chairperson. Joining nme today is the Vice
Chair, Ms. MIler, and M. Etherly. Representing
the National Capital Planning Conm ssion is M.
Mann, and our Zoni ng Conmmi ssioner--we do not have
one at this imediate time. W nmay have one as we
continue with our case proceedi ngs today.

However, let ne make--first of all, ny
opening remarks. | would ask that everyone pl ease
turn off cell phones, beepers or any noi se-naki ng
devi ces that they have, so we don't disrupt the
proceedi ngs, that is the standard situation for us.

And it is even nore inportant today, as
we are now getting back into our hearing room This
has all been redone, reconfigured for the
conveni ence and use of the public. W are hoping
once it's absolutely conplete, that it will be
i ncredi bly functional and adapt to serving
everyone's needs. W are not fully up and runni ng,
however .

So it is inmportant to understand our
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transm ssi on--our sound and recordi ng devices are
only those that are set up by the court reporter.
The court reporter is sitting to ny right on the
floor, and he is creating the official record and
transcri pt of the proceedi ngs today.

Attendant to that, there are several
very inportant things.

First of all, when comng forward to
speak to the Board, prior to that, you will need to
have filled out two witness cards. Wtness cards
are available for you at the table where you entered
into the hearing room Also at the table in front
of, where you will provide testinony. Two cards,
filled out, go to the court reporter sitting to ny
right.

Then, nmake yourself confortable, have a
seat, and you will need state your name and address
for the record. Once, only once, obviously it is to
identify you for the record and to get your nane
spel led correctly, you put it in, in witing, on the
right.

As the m crophones will nake everyone
audi bl e today, are the ones also creating the
official record. W are going to ask, if we have

technical difficulties--1 will stop you just to nmake
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sure that you are getting on the record, and we'l|
make sure that that works. So far it is working
perfectly this nmorning. And so, we'll just nove
ahead.

The order of procedure for special
exceptions and variances is as foll ows.

First of all, we will hear fromthe
Applicant in the case presentation. Al the
testinmony that you need to provide.

Secondly, then we will go to any
government reports attendant to the application, the
O fice of Planning, or the Departnent of
Transportation, whoever has put in reports on the
appl i cation.

Third, we will hear fromthe Advisory
Nei ghbor hood Conmi ssion within which the property is
| ocat ed.

Fourth, we will hear from persons or
parties in support of an application.

Fifth woul d be persons or parties in
opposition to an application.

And sixth, finally, we give an
opportunity for those Applicants to provide rebuttal
testinmony, closing remarks or any sort of summations

that they m ght have.
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Cross exam nation of witnesses is
permtted by the applicant and parties in a case,
the ANC within which the property is located is
automatically a party in a case, and therefore wll
be able to participate as a full party and then
obvi ously conduct cross exani nation al so.

The record will be closed at the
concl usion of the hearings on the cases this
norning. It is very inportant to understand that
for nunerous reasons, but the nobst inportant reason
is, anything that you want us to deliberate on,
anyt hing that you want us to base our decision on,
nmust be on the record.

Therefore, anything that you need put it
shoul d be submitted today, either orally or in
witing. We will not receive any information after
the hearing is closed, except for any specific
detail or data that we request. W will be very
specific of what additional information should be
submitted into the record, and when that is to be
subnmitted into the O fice of Zoning.

The Sunshine Act requires that all of
our proceedi ngs be held in the open and before this
public. This Board does enter into executive

sessions periodically for purposes of review ng the
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record and/ or deliberating on cases. This is in
accordance with the Sunshine Act, and it is also in
accordance with our rules, regulations and

pr ocedur es.

| think that is about what | need to say
t oday, except for the last piece, and that again is
to say a good norning to Ms. Bailey, on ny very far
left, M. My, closer, representing the Ofice of
Zoning, and also the Ofice of Attorney General,
represented by Ms. MNonroe.

| am going to ask everyone that is
present today that is going to provide testinony or
is thinking of providing testinmony, if you would
pl ease stand and give your attention to Ms. Bail ey.
She is going to swear you in.

(Wtnesses sworn.)

CHAI RPERSON GRI FFI'S:  Thank you very
much. Now that that has happened, we can nove on to
prelimnary matters.

Prelimnary matters are those which
relate to whether a case will or should be heard
today. Requests for postponenents, continuances,
wi t hdrawal s, whet her proper and adequate notice has
been provided. These are elenents of prelimnary

matters and i nportance to the Board.
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| f you have a prelimnary matter for the
Board, neaning if you believe a case shouldn't go
forward, or you are not prepared to go forward with
a case today, | would ask that you come up and have
a seat at the table as an indication of having a
prelimnary matter.

| will ask Ms. Bailey if she is aware of
any prelimnary matters for the Board' s attention at
this tine.

MS. BAILEY: M. Chairman, nenbers of
the Board, and to everyone, good norning. There are
prelimnary matters, M. Chairman. However, they
are case-specific. And so, at the tinme the cases
are called, that is when Staff would di scuss them

CHAI RPERSON GRI FFI'S:  Excel | ent.
don't see any participants indicating that they have
any prelimnary nmatters, so let's do that.

Call the first case for the norning
sessi on, please.

MS. BAILEY: The first case is
Application No. 17379, of Kelly Hansen, and it is
pursuant to 11 DCMR 3104.1 and 1202.1, for a speci al
exception for a two-story rear addition to a single-
famly row dwel li ng under section 223, not neeting

the | ot occupancy requirenents, that's section 403.
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The property is located in the CARRR-4 district, the

prem ses, 516 G off Court, N E , square 779, |ot
124.

M. Chairman, as of Friday, we did not
have the affidavit of post, and we understand that
the Applicant did get it notarized this norning, and
we believe that they have it with themat this
poi nt .

CHAI RPERSON GRI FFI'S:  Okay. Good
nor ni ng.

M5. HANSEN: Good norning. | amKelly
Hansen and | am the owner of 516 G off Court.

CHAI RPERSON GRI FFI'S:  Excellent. You
heard Ms. Bailey indicate with regard to the
postings. Do you have that?

M5. HANSEN:  Yes.

CHAI RPERSON GRI FFI'S:  Excellent. W can
put that in the record. |I|f you have anything el se,
you can give it directly to Ms. Bailey. W can do
that | ater, because we are going to get right into
your situation.

However, we are going to need to waive
that in. I'msorry. Do you want to see that?
That' s--why don't we put that in right now, if you

don't mnd. You can hand that to Ms. Bail ey.
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And | et ne ask, while you are going
that. You can answer it when you return, whether--

M5. HANSEN: Was it posted for 15 days?

CHAI RPERSON GRI FFI'S:  Properly posted
and posted for the correct amount of tinme. And are
we just looking at the fact that the affidavit of
t hat proper posting is just not tinmely. |Is that
correct?

M5. HANSEN:. Yes. Yes. That is
correct.

CHAI RPERSON GRI FFI'S:  Ckay. And we are
going to see that, as soon as this comes around. Do
you want to just quickly explain, then, why this
wasn't in the affidavit itself, wasn't tinely
subm tted?

M5. HANSEN: | think that was a spousal
m sconmmuni cation. | thought ny husband was going to
be doi ng that--

CHAI RPERSON GRI FFI'S:  Wiat regul ation
does that cone under? | think that's a waivable
of f ense.

M5. HANSEN: And he travels a lot for
wor k, and he called ne last night and said, so, you
got the--and | said no. Oh, no!

CHAI RPERSON GRI FFI'S:  Okay. W clearly-
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-and the inportant part, of course, fromthe Board's
perspective is that it was posted, and that's, of
course, why we have this affidavit that you have to
swear to, that it was done tinely. Because that's
the inmportant part, to notice--possibilities of
notice, of course. The mailings that you did, and
al so this posting, and | think--certainly with
particular case in this |ocation, the posting would
be of critical inportance.

Does the Board have any questions in
ternms of the tineliness of the posting or that
subnmitted in today?

(No response.)

CHAI RPERSON GRI FFI'S:  Is there any
obj ection to waiving the regul ati onal requirenents
in terns of the subm ssion of the affidavit of
posti ng?

(No response.)

CHAI RPERSON GRIFFIS: If there is no
obj ection to waiving those requirenents, we can nove
ahead with the case.

(No response.)

CHAI RPERSON GRI FFI'S:  Noting no
obj ections, why don't we nove right into this.

This is, of course, a 223, although
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223's are always--well, 223's are sonewhat conpl ex,
in that conplexity is added to it with overl ays.
This is a Cap H Il overlay, and | am sure you are
going to address that very briefly.

So, why don't we nove ahead and turn it
over to you.

MR. CONNORS: Good norning. M nanme is
Dennis Connors. |'mat 708 Fifth Street, SSE. |I'm
the architect for Kelly Hansen. | started the
project with Kelly. She was interested in expanding
the size of her very small house. It's a two-story
house. Each floor is approxinmately 360 or so square
feet, for a grand total of--what's that, |ess than
800 square feet for the two fl oors.

Because it is in a Cap. H Il overlay
district, which takes on the characteristics of the
R-4 zone. However, thereis alimt to the FAR
That was brought up during our process of presenting
to the community and so forth, which is a 1.8 FAR
max, three-story limt, 40 feet of height.

W feel that it's nore appropriate to
add on a slight rear addition for two stories,
rather than putting on--trying to expand the house
by putting on a full three-story addition, although

the zoning would allow that. |[It's nore historically
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appropriate to add a little back and a little up.

And this would certainly--addi ng about
400 square feet would certainly do Kelly and her
famly good at this noment in tine.

CHAI RPERSON GRI FFI'S:  Okay. So, to be
absolutely clear. In your testinony and also in the
witten subm ssion, you are neeting, you are under
the required FAR cap--for the Capitol H Il overl ay.
I's that correct?

MR. CONNORS:  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR. CONNORS: And | have provided in a
fax recently al so, we had sent sonmething to the
O fice of Planning and sone of the nei ghborhood
groups, just mapping out in detail the section,
whi ch shows the exact measurenents of what we are
pl anni ng.

And if you do the calculation, and it's
listed below, it shows floor by floor what that
woul d be.

CHAI RPERSON GRI FFI'S:  Okay.

MR. CONNORS: Let ne begin by show ng
where the site is. The site is at the 300 bl ock of
E Street, NE on Capitol HIIl. It's an alley

dwel l'ing. You can see that sonme of these pictures
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here--1 have them | abeled so it's clear where they
are taking from

But on E Street, there are tall three-
story houses with basenents to the south of the
property.

On Third Street, there are two-story
pl us basenent houses.

And then, internally, in the alley,
there are sonme other, nore contenporary two-story
alley dwellings as you can see here.

This is the 516--this is the site here.
Five-sixteen. It's the center of a stick of five
houses. They were nost likely built around 1910 or
the turn of the century.

And this is the view | ooki ng sout h.
South is actually up the alley, so any shadows that
are being cast on the particular site are actually
coming fromthe taller houses to the south

And you can see the backyard here.
Adding on a snall addition to this rear, really
again would not be creating too nuch of a shadow to
t he nei ghbor because there's a job in the existing
conditions of those alley houses. The neighboring
house is to the south on Kelly's inmmedi ate all ey

bl ock. They are steps to the west, and they are
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indeed a little taller.

The existing floor plan is essentially
just an open living space with a small galley
kitchen. The second floor has two small bedroons
and one bathroom So you can see that the site of--
which is a little nore than 12 feet w de, and about
55 feet deep is extrenely snmall for a famly
dwel |'i ng.

This is really the critical concept
here. W do know that because of the historic
nature of the site, adding a third-floor addition
will need to be treated in a sensitive fashion, so
we have some very rough prelimnary site |line
studies that of course will have to be brought up
with historic review

What we did find out during the course
of this process is that sonme of the alley dinensions
are in fact incorrect. So we have addressed that to
the community before. The front alley is actually
about 20 feet. Wether or not that's in private
rear yards or in public space is relatively
undeternmined at this tine.

CHAI RPERSON GRIFFI'S: | didn't
under stand that conment.

MR. CONNORS: Oh, sure--
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CHAlI RPERSON CGRI FFI'S: Wether it was in

private rear yards or public space, with your front
yard?

MR. CONNORS: Kelly's house actually
faces the rear yard of her neighbors in front of
her .

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. CONNORS: And al though on record,
the Gty shows that the alley is 15 feet w de.

CHAI RPERSON GRIFFI'S: | see. You are
tal king about this thin part indicated at the alley
is not designated corrected on the plat--

MR. CONNORS: They brought that up.

CHAI RPERSON GRI FFI'S: Sure.

MR CONNORS: And | went to go find if
that's true, and it is true. |It's about 20 feet
wide, and I went to sone of the original survey
information that | had obtained prior to filing the
application. And the plat | received was incorrect,
as opposed to the original information | used to
file the application. So | did think it was 20 feet
to begin wth.

CHAI RPERSON GRIFFIS: It's a good call.
But it doesn't inpact the--

MR. CONNORS: It doesn't inpact. And in
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fact, the updated section that | send is accurate
and it's showing the 20 feet.

CHAI RPERSON GRIFFI'S: | see. On that
aspect, what if the rear yard--because that was the
ot her aspect they had brought up.

s the Stanton Park representative here
today? Stanton Park Nei ghborhood Associ ation? Not
anyone to indicate this--sorry.

They had indicated that the rear yard
requi renent of 20 feet is not met. How do you
address that?

MR. CONNORS: Yes. That is correct, as
well. In order to nmaxim ze the 70 percent for this
site, we would need relief of 3.58 feet for the rear
yard set back

Oiginally I had thought that this was a
through | ot, because it has, in a sense, two streets
on both sides.

CHAI RPERSON GRI FFI'S: Sure.

MR. CONNORS: But the streets are
all eys. They are recorded all eys.

CHAI RPERSON GRI FFI'S: Sur e.

MR. CONNORS: But | was struggling to

gain that information fromthe Zoning

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

Adm ni strator's Ofice.

CHAI RPERSON GRI FFI'S: | see.

MR. CONNORS: And at this point, | think
it makes nore sense just to say that no, this is not
a through lot, that with the special section, we
woul d request the 3.58 feet.

CHAI RPERSON GRI FFI'S:  Okay. So, the
poi nt being you didn't find definitive information
that an alley would be a street. In the
cal cul ati ons you have a through lot in the
definition.

MR. CONNORS: That is correct.

CHAI RPERSON GRI FFI'S:  So, rather than
novi ng ahead with that, you have noved to the relief
that is being sought. | think the Board will be
fine with that, not being determ native whether this
woul d be a through ot or not, noving ahead, which
you are tal king about in terns of the recess being
sought .

And let's go back, then, to the rear
yard. That, of course, is under Section 404 if | am
not m staken, the regulations. That is a section
that is al so covered under 223.

So it's an aspect of relief that is

bei ng sought with the special exception, all under

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

the sane application. 1Is that correct?

MR. CONNORS: That's right.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. CONNORS: And the--we did present--
as you nentioned, we presented to various groups.

CHAI RPERSON GRI FFI'S: Sure.

MR. CONNORS: The Stanton Park was the
first one, and they had been hel pful, bringing up
sone of those issues that we have addressed.

The Capitol Hi Il Restoration Society,
they are in support of the project. And the ANC.
And at the last nmeeting with the ANC, we did bring
up the issue about the rear yard, and they were in
favor of the anpbunt of setback that we are
proposi ng, which is over 16 feet fromthe property
l'ine.

CHAI RPERSON GRIFFI'S: | see. (kay.
Anyt hi ng el se?

MR CONNORS: That's it. | have
devel oped sone prelimnary concepts, too. Just in
ternms of the rear facade that we woul d be proposing.
And it would be fitting with the character of the
nei ghbor hood, doubl e- hung wi ndows and sone sort of
brick veneer, or really we have to get into those

details with the historic staff at a future date.
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CHAI RPERSON GRI FFI'S:  Ri ght.

MR. CONNORS: \Where are you with the
HPRB revi ew? Were are you in the process?

MR CONNORS: Just at a staff level. W
haven't submtted for the conceptual review yet.

CHAI RPERSON GRI FFI'S: Okay.

MR. CONNORS: It was thought that it was
best to seek the relief--

CHAI RPERSON GRI FFI'S:  Sure. Sure.

Ri ght. Get the nmassing down, and then you'll go

t hrough Historic Preservation review, or go on to
consent, whichever the staff, obviously, deems. But
your point being that the materiality and the
specific design will be taken up by the Historic
Preservation staff and Board.

MR. CONNORS: That's right. | don't
think this will be a consent project, just to |let
you know. Because of the rooftop and--

CHAI RPERSON (RI FFI'S: Do you want our
opinion on that? No, we can't give you that.

(Laughter.)

CHAI RPERSON GRI FFI'S:  Okay. Good
enough. Anything el se, then? Any other Board
guestions? Carifications?

(No response.)
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CHAI RPERSON GRI FFI'S:  Let me ask you

very quickly. Did you review 2507 section--
obvi ously, not that you would know t hese
regul ations, but that is the alley lot--

MR. CONNORS:  Yes.

CHAI RPERSON GRI FFI'S:  Yes. And you find
that you neet all the requirenments of that section?

MR. CONNORS: At this point, we believe
so. There is one very vague requirenment under that
section that has to do with the cost of the
addi ti on.

CHAI RPERSON GRI FFI'S:  Yes- -

MR. CONNORS: Can't be nore than--

CHAI RPERSON GRI FFI'S: --2507. 3- -

MR. CONNORS: Mbore than 100 percent of
t he val ue of the house, or something to that nature.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR CONNORS: And I--that's really up to
t he owner, but we discussed that, and | don't think
that we are going to be putting in nore than
100 percent of the value of the house into the
addi ti on.

MS. HANSEN:  No.

CHAI RPERSON GRI FFI'S:  Okay. Questi on,

Ms. MIller?
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VI CE CHAI RPERSON M LLER: | think | read

that the alteration costs not exceed half the val ue
of the structure prior to the renovation.

CHAI RPERSON GRI FFI'S: Right. Mre than
50 percent. It's an interesting piece. As | read
it, in looking at sone of the--knowi ng sonme of the
ot her readi ngs--knowi ng some of the other sections,
it seems to me maybe the O fice of Planning knows
nore or can add to this.

But it seens |ike that they are trying
to prevent--the intent of the section of this--if
somet hi ng was absolutely destroyed, then let's |et
it be destroyed and bring it into accordance with
the intent of the regulations as to not having
dwel lings in alley |ots.

So that was the kind of threshold that
seens to be thrown around. Look, if you have to add
back, half of the value of the house itself, just in
an addition or renovation of it, then | think the
regul ation point to the fact that this should just
be | et go.

That doesn't seemto be the case at al
here. It's alittle situation that there is a snal
addition that is being proposed in order to

accommodate the little bit of adaptability of the
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lifestyle, what's happeni ng here.

So, | don't think we need to pursue it,
in ny mnd, any further, unless other Board nenbers
want to bring up additional questions or concerns at
this point of 2507.

(No response.)

CHAI RPERSON GRI FFI'S:  Good. Not noting
anything else, then, let's nove ahead, to the Ofice
of Planning. M. Jackson is with us, and we say a
very good norning to you.

MR. JACKSON. Good norning, M.

Chai rman, menbers of the Board. M nane is Arthur
Jackson. | amsitting in on this case. | wll
briefly summari ze the Ofice of Planning's report.

Essentially, the Ofice of Planning wll
stand on the record. And we have found through our
review that the application as submtted is--in
ternms of the property zoning, the intensity of use,
t he character of the neighborhood, and standards for
speci al exceptions, it is consistent with those
requi renents under Section 223.

And that this special exception should
be granted w thout substantial detrinents to public
good, without substantially inpairing the intent,

purpose and integrity of the zone plan as enbodi ed
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by the zoning regul ati ons and map.

So, essentially, the Ofice of Planning
recommends approval of the application as submtted
by the Applicant. W renmain available to answer
guesti ons.

CHAI RPERSON GRI FFI'S:  Excellent. Thank
you very rmuch, M. Jackson. Are there any questions
fromthe Board?

MR MANN:  Yes.

CHAI RPERSON GRI FFI'S:  Yes, M. Mann?

MR. MANN. Do you know if the ANC took
any action on this application at their October 12th
neet i ng?

MR. JACKSON. We do not have any
recorded docunentation of any actions they have
taken at this point.

MR. MANN:  Ckay.

CHAI RPERSON GRI FFI'S:  Any ot her
guestions? Does the Applicant have any information
on the ANC? Did they take a vote?

MR. CONNORS: Yes, they took a vote, and
they voted in favor of supporting the ful
application. | think there were two abstai ni ng
votes, for some reason. But

CHAI RPERSON GRI FFI'S: I nteresting.
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MR. CONNORS: But we did request themto

send a letter, and | guess they haven't yet.

CHAI RPERSON GRI FFI'S:  Good. And that
was the ANC presentation that you testified to, in
ternms of updating themon the rear yard? |s that
correct?

MR. CONNORS: Yes. W presented to them
twice. W presented to their zoning conmttee--

CHAI RPERSON GRI FFI'S:  Sure.

MR. CONNORS: --the week before they
approved it. The full vote. And then we presented
at the ANC on the 12th. And | forget the count, but
it was--

CHAI RPERSON GRI FFI'S:  Okay. Thank you.
Do you have any questions--do we have it? Exhibit
297

VI CE CHAI RPERSON M LLER It says that
ANC 6- C voted 6-0, unani nous support for the
appl i cation.

CHAI RPERSON GRI FFI'S: Oh, you know what ?
That came in to us this norning.

MR. CONNORS: That's right.

CHAI RPERSON GRI FFI'S: I ndeed. Thank you
very much, Ms. Bailey, for bringing this to our

attention. This was faxed to us, that what it was.
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| ndeed.

Good. As on that--was Exhibit No. 28,
we will nmake note of--1"msorry. Do you have any
guestions of the Ofice of Planning?

MR. CONNORS: No, | had been speaki ng
with the O fice of Planning before.

CHAI RPERSON GRI FFI'S:  Good. Good. Do
you have a copy of the report?

MR. CONNORS:  Yes.

CHAI RPERSON GRI FFI'S:  Excel | ent.
Excellent. 1It's a good report. Lays out the test
very clearly. And their analysis, very thoroughly.
W thank them for that, M. Jackson. Thank you very
much.

Let's nove ahead, then, to any other
governmental reports that we have attendant to this
appl i cation.

And | would ask if there is a
representative fromthe Architect of the Capito
here present with us this norning?

(No response.)

CHAI RPERSON GRI FFI'S:  Not noting any
representative of the Architect of the Capitol, we
will note that Exhibit No. 28 is the subm ssion on

whi ch they found that there would be no adverse
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effect on the Capitol conplex or the master plan.

W have noted ot her subm ssions.
Exhibit No. 22? You all have that? D d we get a
subm ssion fromthe DCHD on this?

(Pause.)

CHAI RPERSON GRI FFI'S:  Am | | ooki ng at
this right?

MR MANN:  Yes, we did.

CHAI RPERSON GRI FFI'S:  Fasci nati ng.
Ckay. Were you aware of that? The Departnent of
Housi ng and Comrunity Devel opnent ?

MR. CONNCRS:  No.

M5. HANSEN. |I'msorry. W is the
of fice?

CHAI RPERSON GRI FFI'S:  Depart nent of
Housi ng and Comunity Devel opnent. Interesting. So

much-- M. Jackson, were you aware of that? The
first in nmy understanding of a 223 case--

MR JACKSON: No, | was not.

CHAI RPERSON GRI FFI'S: Good. |'m -
supporting it.

M5. HANSEN. Onh!

(Laughter.)

CHAI RPERSON GRIFFI'S: Not to raise any

concern for a nonent there. kay. Let's nove
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ahead. | have--

MR. CONNORS: | don't think Kelly is
recei ving any governnent funding for this particul ar
proj ect, so--

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. HANSEN: But I'mwlling to take
sone.

(Laughter.)

CHAI RPERSON GRI FFI'S:  Who knows? See if
there's any CDBG noney | eft!

(Laughter.)

CHAI RPERSON GRI FFI'S: Okay. Historic
preservation--we understand that you are in the
process with that, and working with the staff
menbers. And the ANC, of course. |Is the ANC
represented here, 6-C?

(No response.)

CHAI RPERSON GRI FFI'S:  Not noting any
representative of ANC-6-C, we have brought it up to
our attention, Exhibit No. 29, was the letter
representing their vote and their support. The
unani nous support of the application is indicated in
their |l ast sentence, from Mt D xon signing,
chai r per son

That woul d go through all of the
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attendant governnent reports.

To the ANC, | would ask that if anyone
here is present in support--persons present to would
provi de testinony in support

(No response.)

CHAI RPERSON GRI FFI'S:  Not noting anyone
comi ng forward, is anyone present in support of the
appl i cation?

(No response.)

CHAI RPERSON GRIFFI'S: O in opposition
to the application 17379, could cone forward to
provi de testinony.

(No response.)

CHAI RPERSON GRI FFI'S: Al so noting that
no others are here to provide persons to provide
testinmony, we will turn it over to the Applicant,
M. Connors. |f you have any cl osing remarks or
summation for us at this tine?

MR. CONNORS: | don't have anything at
this nmoment, unless the owner, Kelly, has sonething
to say or add.

CHAI RPERSON GRI FFI'S: Do you have
anyt hi ng?

M5. HANSEN: No, thank you.

(Pause.)
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CHAI RPERSON GRI FFI'S:  Good. Ms. Bail ey

brought it to ny attention that | should probably
formally say that we do have the subni ssions,

Exhi bit No. 26, fromthe Stanton Park Nei ghborhood
Association. O course, we were referring to this
docurent extensively.

You had al so nmentioned the Capitol Hil
Restoration Society. And | would just make note
that in Exhibit No. 25, they are al so supportive,
and they have indicated in their letter, the letter
of support fromthe adjacent property owners, were
al so given to the Conmttee, and I would bring to
the attention of the record, of course, it's in the
record.

But the attention of the record of those
letters--we have Exhibit No. 24, from Ms.

Bl ackford, of 317 F Street, N E., also supportive of
t he applicati on.

It is interesting--1 think we have
addressed all of the elenents in the Stanton Park
Nei ghbor hood Associ ati on. The FAR, of course. W
tal ked about the rear yard com ng under 223 and
Section 404, able to be reviewed and granted reli ef
or not--the width of the alley is nore of a

dermarcation, rather--nore of a DCRA and plat issue
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than a zoning issue at this point.

| don't see anything arising out of the
i mpact of the correct dinension of the alley
adj acent, whether it be 20 or 15 feet, but glad that
that was brought to the attention of the City.

They had brought up the issue of that
they were not provided with |letters of support or
opposition from adjoi ning properties. And that is
their issue in terns of their own processing.

And | amcertain that you have addressed
that with them But for our purposes, our record is
full. Arequirement is not to have adjacent
nei ghbors, although it provides us with additional
and inportant information as to what mght rise to
the | evel of being objectionable or not.

O, going to the specific test of 223,
which | think it's appropriate to go through now, if
t he Applicant doesn't have any ot her closing renarks
or summations for the Board.

Yes, Ms. Hansen?

M5. HANSEN: | just would like to ask
for a bench decision today, if that was okay--

(Pause.)

CHAI RPERSON GRIFFIS: W're like a young

rock group, we're just working out the kinks to our
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sound system here.

(Laughter.)

CHAI RPERSON GRI FFI'S:  Okay. That being
said, | think the record is conpletely full on this.
| would believe that it is appropriate at the tine
we have now for us to deliberate on this, and |
woul d nove approval of application 17379, and ask
for a second.

MR ETHERLY: Second, M. Chair.

CHAI RPERSON GRI FFI'S:  Thank you very
much, M. Etherly. And 223, of course, is an
excellent section. | won't take the tinme to reveal
nmy understanding of it, but go directly to the test
of this case.

| think it's inmportant to | eave off--to
start up with what | just left off, in ternms of the
| etters from adjacent neighbors. [It's not that we
count up how many supporters and opposition, but
rather, |l ook to the substance of these testinonies
as to whether it would or not neet the test of 223.

The critical aspects of 223 are these.
That it wouldn't inmpair the light and air and
privacy of use of the adjoining property. That is a
critical aspect as we are |ooking at these pieces

that don't rise to the | evel of a variance, but
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rather are a special exception, which is will any
negati ve inpact be created or potentially created in
this.

W don't have any testinony or evidence
that it would in fact, with the Ofice of Planning,
with also all of the submi ssion here, it seens to
nme, to test very clearly and adequately and
appropriately.

Going to the last, which I think is of
great concern on nunerous cases of 223's, how one
fits into the character of the area, you know, or
anything required of the Board's review to be
conditioned or required of the Applicant, in terms
of lighting or materiality.

| think that we can one, note that
not hi ng has arisen to the Board's concern that we
woul d need to get into that |evel.

But | also note the fact that they are
goi ng through historic preservation review, of which
that is the--of great inportance to the staff there,
of course. And with the Historic Preservation
Revi ew Board, | think, we can have adequate
assurance that that will be | ooked at and taken care
of by those appropriately, given it is their mssion

to deal with those types of issues.
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That being said, | will open up to any
others, Ms. MIller, for comment and deliberation

VI CE CHAI RPERSON M LLER | just want to
note for the record, we also have a letter, Exhibit
24, from a neighbor at 317 F Street, Ms. Bl ackford.
Anyway, she says she has no objection to the
application, but just requests that the alley in the
rear of the house not be bl ocked for nore than short
periods of time during |oading and unl oadi ng.

And | would say that that certainly
doesn't rise to a condition, as it sounds like it's
addressing a tenporary condition during
construction. And I woul d gather that the Applicant
woul d be consi derate that way.

M5. HANSEN. W have known our nei ghbors
for 12 years, and she has a difficult time pulling
into his garage. He is elderly and we will be
maki ng sure we secure parking spaces and not throw
t he whol e nei ghborhood into a big kafuffle over
t hi s.

W woul dn't want to inconvenience Dick
and Peggy. They are very nice people. And |
actually do have signed letters fromny adjacent
nei ghbors, and additionally eight nore. | have

nanmes. | don't know why Stanton didn't have them
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They were presented to ANC and Capital Hil
Rest or ati on.

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. HANSEN. | don't know if | need to
do that.

CHAI RPERSON GRI FFI'S:  Good. Movi ng
further forward, we have a notion. It has been

seconded. M. MIller, any other additiona
del i beration on that?

VI CE CHAI RPERSON M LLER:  No.

CHAI RPERSON GRI FFI'S:  Very well. W do
have a notion, of course. It has been seconded.
However, we are going to need the proper spelling
for "kafuffle", before we close the record on this.

Wth that, we will ask for all those in
favor of the notion to signify by saying "aye".

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  And opposed?

(No response.)

CHAI RPERSON GRI FFI' S:  Abst ai ni ng?

(No response.)

CHAI RPERSON GRI FFI'S:  Excellent. Wy
don't we record the vote done.

MS. BAIl LEY: M. Chairman, the vote is

recorded--are you picking me up? The vote is
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recorded as 4-0-1 to approve the application. M.
Giffis made the notion. M. Etherly seconded. M.
Mann and Ms. MIler are in agreenent, and we don't
have a zoning conmm ssion with us today.

CHAI RPERSON GRI FFI'S:  Thank you very
much. | don't see any reason why we woul dn't waive
our rules and regul ations, and issue a sunmmary order
on this, unless the Applicant has any objection or
Board nmenbers have any objection to that.

(No response.)

CHAI RPERSON GRI FFI'S:  Not noting any
obj ection, does the Board or the Applicant have any
objection to issuing a sunmary order on this?

MR. CONNCRS:  No.

CHAI RPERSON GRI FFI'S:  Good. Very wel | .
Then we thank you very much. W appreciate you
com ng down here. Excellent presentation. It was
very inpressive and it's very clear reading it, so
we can get to this expeditiously.

If there is no other question or
procedure, we will w sh you a very good norning, and
good luck with the addition and the historic
preservation revi ew

MR. CONNORS: Thank you very much

M5. HANSEN. Thanks a lot. | appreciate
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CHAI RPERSON GRI FFI'S:  Okay. Let's nove
ahead, then, and call the next case for the norning.

MS. BAILEY: M. Chairman, 1'Il call the
next case, but with a caveat.

CHAI RPERSON GRI FFI'S: Sure.

MS. BAILEY: The case was advertised in
the architect's name. However, |I'mjust going to
read it as it is advertised, and perhaps the
architect can explain the discrepancy.

Application No. 17374 of M chael John
Ray, pursuant to 11 DCWVR 104.1, for a speci al
exception to allow a rear addition to an existing
flat under section 223 not neeting the rear yard
requi renent and open court requirenent. The
property is zoned R 5-B, and it's |located at 2328
Ni neteenth Street, N.W, Square 2539, Lot 211

CHAI RPERSON GRI FFI'S:  Excellent. Thank
you very much. Good. Let's begin.

MR. RAY: M nane is M chael John Ray.
| live at 2853 Ontario Road, Unit 104, and | amthe
architect for this project and for the application.

A m stake was rmade on the application.
| think I was just following the asterisks. Next to

"owner of property" and then followi ng down to where
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it says "owner or authorized agent."” | amthe
aut hori zed agent for the owners.

They are both--they travel
internationally extensively and we were pretty
certain that they wouldn't be able to be here today,
so that's how the application went.

But | am not the owner of the property.
The owners are--sorry, | want to make sure--Kirsten
Canby and Norbert Schadi, and a letter authorizing
nme as their agent was included in the application.

CHAI RPERSON GRI FFI'S:  Ckay. | think
that's all we need at this time. Wy don't we nove
ahead.

Why don't' we clarify what you want us
to be looking at, also, in the application, as we go
through this in terns of the design. Let nme turn it
over to you just for opening remarks.

MR. RAY: Very sinply, there is an
exi sting two-story open porch as a rear addition to
a historic structure. The application is proposing
a new two-story structure, although with first-story
encl osed.

The technicality, and | guess the
primary reason for the application is that the

exi sting two-story porch violates the--or is it
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nonconf ormance?--with the 15-foot rear yard setback.

The proposed addition would be aligned
with the current face of the existing rear porch, so
therefore, in the same nmanner, nonconformng with
the 15-foot rear yard setback. 1In addition, there
are open court issues, both with the existing and
with what is proposed.

For those two reasons, we have applied
for this special exception that waives conpliance or
approves nonconformance with those issues.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. RAY: That's to put is sinply.

CHAI RPERSON GRI FFI'S:  Sure. Wiat is the
alternate, then?

MR. RAY: The alternate is a condition
that nore exactly replicates the formof the
exi sting porch, neaning that the existing porch is
justified to the north lot line, and that the open
court is solely on the south side of the porch.

So the alternate is nerely instead of
i ntroducing essentially two symetrical small open
courts to either side of the formor the volune that
is enclosed, that the alternate shifts that sane
ar ea.

CHAI RPERSON GRI FFI'S:  Ckay. Two
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guestions. Wiy would you do that? Just for a |arger
wi ndow | i ne?

MR. RAY: No. Initially, it was
because--out of fear that two open courts would be
per cei ved as- -

CHAI RPERSON GRI FFI'S:  So they woul d be
di rect ed--why woul d you propose two "open courts",
as you are calling then? 1s there a functional
purpose in the roomto do that?

MR. RAY: Symetry. And actually, |
shoul d say then for the record that the owners at
this point--this application was submtted in Muy.
At this point intime, the owners are nmuch nore
confortable with the alternate version of what is
bei ng proposed.

CHAI RPERSON GRIFFIS: Oh, is that right?

MR RAY: Correct.

CHAI RPERSON GRI FFI'S:  Ckay. | nean, we
can nove ahead just for that, then. It's totally up
to you. Quite frankly, | think there would be
perhaps a justifiable case to call what you have
| abel ed as "open courts" possible nore court niches,
woul dn't cone into the dinmension requirenents,
especially on your exact testinony that you just

provided, that it was in order to provide a symetry
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to the addition in the back.

It seens to nme, especially with that
smal | a dinmension rise to that |evel, which wouldn't
be characterized as an open or closed court.

But why don't you tell us what you want
us to look at, and then we will proceed fromthere.

MR RAY: Well, we have obtai ned HPRB
approval for either schene.

CHAI RPERSON GRI FFI'S: | see.

MR. RAY: And again, that was sonetinme
ago. At this point, the focus of what we intend to
submit to the Building Permit Ofice should we get
approval of our special exception, the application
is the alternate schene.

CHAI RPERSON GRI FFI'S:  The al ternate,
whi ch woul d be--forgive ne. But is there then a
pl an showi ng the alternate?

MR RAY: That would be Pl an Sheet A-
1.1-Alt.

CHAI RPERSON GRI FFI'S:  One poi nt one--oh.
Got you. OCh, here it is. Gay. In which case,
that--it seens |ike on the project south, sheets
sout h, but the bottom side of the south, is that the
3x5 cutout is also there, but that is the existing

piece. You did it on the north side of the sheet in
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order to have that symretry. This is what is being
provi ded.

| think we can nove ahead then, | ooking
at the alternate at this point, if that's acceptable
to you. | don't see any difficulty, it certainly
doesn't rise--

MR RAY: Sure.

CHAI RPERSON GRI FFI'S: | don't think
actually I would pursue the alternate in the first
as a open court, anyway.

So, let's nove ahead, then, with the
proposed alternative on the first plan, and hear any
additional testinony that you would |ike to provide
on that.

MR RAY: | have no additional
t esti nony.

CHAI RPERSON GRI FFI'S:  Okay.

MR. RAY: They are quite conpatible with
one anot her, actually.

CHAI RPERSON GRI FFI'S: Good. Let's go to
any additional Board questions, then, of the
Applicant. Any questions?

VI CE CHAI RPERSON M LLER:  Just with
respect to the nanme that the application is in. The

application is in your nane and it's really on
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behal f of the owners. It is ny understanding from
the record, and | just wanted you to confirm that
in fact the nei ghbors and the ANC and everyone knew
that--well, everyone--the people in this record that
you can conment on, knew that it was in fact these
nei ghbors and not you?

MR RAY: That is correct.

VI CE CHAI RPERSON M LLER:  Ckay. Thank
you.

CHAI RPERSON GRI FFI'S:  Any ot her
guestions?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. Let's
nove ahead, then to the Ofice of Planning's report.

MR JACKSON: Madam Chai rman, nenbers of
the Board, ny name is Arthur Jackson, D.C. Ofice of
Planning, and | will again give the report on this
appl i cation.

Essentially, the Ofice of Planning
stands on the record with regard to this
application. Based on our review, which considered
bot h proposals, we find that the intensity of use,

t he character of the neighborhood, the standards for
a special exception have been nmet. And the design

is consistent with other construction within the
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nei ghbor hood, and reflects a nunber of the
characteristics in that regard.

That view is confirnmed by the Historic
Preservation Ofice in that they support this
application, or supported the designs as present ed.

The O fice of Planning concludes the
speci al exception neets the required test, and may
be granted w thout substantial detrinent to public
good, and wi thout substantially inpairing the
intent, purpose and integrity of the zone plan as
enbodi ed by the zoning regul ati ons and map.

Therefore, the Ofice of Planning
recommends approval of the application, as
subnmitted, and we support either option because we
found that the inpacts in ternms of air and |ight are
m ni scul e in either case.

CHAI RPERSON GRI FFI'S:  Excellent. Thank
you. Any questions fromthe Board regarding the
Ofice of Planning's report or analysis?

(No response.)

CHAI RPERSON GRI FFI'S:  Does the
Applicant's representative have any exan nation
guestions for the Ofice of Planning?

MR RAY: No.

CHAI RPERSON GRI FFIS:  Very well. M.
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Jackson, thank you very much. Let's nove ahead,
then. W have indicated this, of course, under

Hi storic Preservation review. You indicated it
actually has that approval. Both alternatives we're
| ooking at, the alt scheme will go to the ANC. Is
the ANC- 1C representative here today?

(No response.)

CHAI RPERSON GRI FFI'S:  Not noting any
representative fromthe ANC here. It did submit an
Exhibit 23, with a recormendati on of approval of the
appl i cation.

| do not have any ot her governnenta
reports or community associations or ANC reports
regarding this application, unless anyone else is
awar e of any.

Let ne ask if there are people present
then to provide testinony, persons in Application
No. 17374, in support or in opposition?

(No response.)

CHAI RPERSON GRI FFI'S:  Not noting any
addi ti onal persons present--or any persons present
to provide testinony, we'll nove ahead and note for
the record Exhibit No. 29, which is also a subnmtted
petition.

Petitions in support of the application.
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| guess it's a couple of exhibits on that.
St at enent of Support, Exhibits 29, 28, 27, 26.
have- - perhaps there's nore.

Very well. Anything else for the
Board's attention, Ms. Mller?

VI CE CHAI RPERSON M LLER M. Chai rman,
| think, as a technicality, we ought to anmend the
application to be in the nane of the owners.
don't think there is any notice problem because the
letters and also the representation of M. Ray, are

that they knew the address and the property that was

at issue.

But it's just a technicality.

CHAI RPERSON GRI FFI'S:  Okay. | don't
have any difficulty with that. |It's interesting to

know. coul d you nane your application anything you
want ?

VI CE CHAI RPERSON M LLER: | don't think
so.

CHAI RPERSON GRI FFI'S:  The regul ati ons
indicate it has to be the nane of the owner? That's
t he application?

VI CE CHAI RPERSON M LLER® Um 3113.3
says the owner of the property for which application

is made may file an application with the Board.
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| mean, he filed on behalf of the
owners, which is correct, and which is al so
authorized by 3113.4. But the owner has to be the
one maki ng the application.

CHAI RPERSON GRI FFI'S:  The owner?

VI CE CHAI RPERSON M LLER It has to--
yes. The way | read--it's a technicality.

CHAI RPERSON GRIFFI'S:  It's a fun one.

VI CE CHAI RPERSON M LLER: It's an easy
technicality to cure.

CHAI RPERSON GRI FFI'S:  Okay. Very well.
| think we can easily amend the application so--
obviously note to the order if approved would carry
t he name of the owners so it would be--can be--I
can't pronounce the | ast--

VI CE CHAI RPERSON M LLER  Schadi

CHAI RPERSON GRI FFI'S:  Schadi. Okay.
Excellent. Anything el se then?

(No response.)

CHAI RPERSON GRIFFI'S:  Let me turn to the
Applicant and ask if you have any final remarks?
Summat i ons? None?

MR RAY: No.

CHAI RPERSON GRI FFI'S:  Very well. If

there is nothing further by the Board, | think the
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record is absolutely full on this, and technically
correct as far as | understand.

So | woul d nove approval of Application
17374 of the owners of the 2328 Nineteenth Street,
N. W, and woul d nove approval of the speci al
exception under Section 223, as this does not neet
the rear yard requirenents under Section 404, and
woul d ask for a second.

VI CE CHAI RPERSON M LLER:  Second.

CHAI RPERSON GRI FFI'S:  Thank you very
much, Ms. Mller. | think a great reliance on two
aspects of this, which are very persuasive on the
Applicant's testinony, and submi ssions in the
docurnent ati on and al so that of the analysis of the
O fice of Planning. Noting all those criteria are
nmet as required under 223, and | amgoing to | eave
it at that, as the record is full and | believe the
del i beration is enough on the public record.

And | ask for any other conments?

VI CE CHAI RPERSON M LLER: M. Chai rman,
perhaps, | think, we should clarify which set of
pl ans we are approving here. |s that the alternate?

CHAI RPERSON GRI FFI'S:  Absol utely.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRIFFI'S: It's a good point
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for clarification. O course, as we approve what
will be attached, essentially every condition of
every order, and condition nunber one is that of the
pl ans that are subnitted, and therefore the plans
that we | ooked at and approved.

That's why alternatives are difficult
for the Board because we spend the tinme to di spense
wi th one, because we can only approve one. W can't
approve alternatives that | amaware of. | think it
woul d be difficult for us to do that, in terms of
t he zoni ng aspect.

For clarification, of course, it's the
alternative. What's interesting is that obviously
we were all just here, and the record--the court
i ssue and whether the relief for a court would have
been provided. That is obviously one we did not
pursue, so there is not a whole host of testinony,
del i beration, conmments and questions on that.

So, | think we are absolutely clear. |If
not, Board nenbers can bring that to my attention at
this point.

(No response.)

CHAI RPERSON GRIFFI'S:  Very well. Noting
that, we have the alternate plan as noted, and pl an

8.1 Alt. W have a nption before us. It has been
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seconded. | would ask for all those in favor of the
notion signify by saying "aye".

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  And opposed?

(No response.)

CHAI RPERSON GRI FFI' S:  Abst ai ni ng?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. Wy
don't we record the vote.

M5. BAILEY: M. Chairman, may | ask who
seconded the notion?

CHAI RPERSON GRI FFI'S: O course.

MS. BAILEY: Thank you.

CHAI RPERSON GRIFFI'S:  Oh, | thought she
sai d- - good.

MS. BAILEY: M. Chairman, the vote is
recorded as 4-0-1 to approve the application. M.
Giffis made the nmotion, Ms. MIler seconded, M.
Etherly and M. Mann are in agreenent. W don't
have a Zoni ng Conmi ssi on nenber here today.

Three things are attendant to this
application: the name change, the clarification of
pl ans, and relief was only granted fromthe rear
yard requi renent under 223.

CHAI RPERSON GRI FFI'S:  Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52
MS. BAILEY: Thank you, sir.

CHAI RPERSON GRI FFI'S:  Good. Thank you
very much

Very well. Anything else? Any other
guestions, clarifications? Yes? Procedural
guestion?

MR. RAY: \Wat about the open court,

t hen?

CHAI RPERSON GRI FFI'S:  You don't need it.

MR, RAY: (kay.

CHAI RPERSON GRI FFI'S:  That's ny
understanding. M hesitation--but just for
clarification, procedure--the open court you were
bringing in, was that which was on the north side,
whi ch was proposed, not in the alternative. 1Is that
correct?

MR. RAY: On the non-alternative schene,
there were two open courts for symetry.

CHAI RPERSON GRIFFIS: | see. So, in
ternms of your thought process, you needed relief for
a nonconform ng existing open court. So you were
nonconf orm ng because of that open court and al so
t he rear yard.

And | think it's safe and clear to just

keep it at that and | don't see any reason why we
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wouldn't. [It's an existing condition that isn't
changing, if that was, or would have been, or would
be | ooked at by the Zoning Adm nistrator as an open
court not conplying. Open court--it obviously can
be covered under the review that we have done.

| think that's a good clarification to
bring to our attention. And | don't have any
difficulty with that, unless others have questions
or difficulty with that?

(No response.)

CHAI RPERSON GRI FFI'S:  Okay. Cood.
Thanks for bringing that to our attention. |It's
al ready done.

Thank you very nmuch. | appreciate it.
And good luck with that. |If there is nothing
further on this case, we can nove ahead. Ms. Bail ey
will make note of those conments. And--oh, | guess-
-is there any concern fromthe Board? W can issue
a sumary order on this?

(No response.)

CHAI RPERSON GRI FFI'S: W can wai ve our
rules, regulations and a note, the relief as
actually advertised then, in the sumary order.

Ckay. Then | et us nove ahead to the

next case in order.
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MS. BAILEY: Application No. 17373 of

Dougl as Knol | Cooperative, LP, pursuant to 11 DCWVR
3104.1 for a special exception to allow a child
devel opnent center, that's 90 children and 20 staff,
under Section 205, and pursuant to 11 DCWVR 3101. 2,
for a variance fromthe off-street parking

requi renents under Section 2101, |ast approved under
BZA Order No. 16902.

The property is located in the R 5-A
district, as 2017 Savannah Terrace, S.E., Square
5894, Lot 40.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.
Ckay. MR. JOHNSTON: My nane is
Wal ter Johnston. | amthe general partner of the
Dougl as Knoll Limted Partnership. And | feel
enbarrassed conpared to all the other presentations
this norning. | feel so inadequate.

CHAI RPERSON GRI FFI'S:  That's not the
strongest way to start.

(Laughter.)

MR. JOHNSTON: Well--1"msorry |I'mnot--

CHAI RPERSON GRI FFI'S:  No, |'mjust
ki ddi ng. Go ahead.

MR JOHNSTON: We had submitted this

several years ago.
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CHAI RPERSON GRI FFI'S:  Yes.

MR. JOHNSTON: And we had gotten BZA
approval for it. And we got a very rude education
in the funding availability for daycare centers.
Everybody likes to operate them but nobody likes to
build them unless they Iend you a | ot of noney,

t hen you can charge people $400 a week.

But when 50 percent of your popul ation
i s--not 50 percent, 100 percent of your popul ation
is at 50 percent or |ess of average nedi an incone,
you know, it doesn't work very well fromthe
fi nanci ng point of view

So, we are back asking for approval of
the zoning application. W are naking no change.

We understand the conditions in the Ofice of
Planning in terns of parking. |In fact, the sidewal k
has been already built. The utilities have already
been brought to the site. That was done several
years ago.

That's really all | have to say. |'Il
stand on the record as it was submitted, resubmtted
and submtted two years ago.

CHAI RPERSON GRI FFI'S:  Okay. Good. [|I'm
going to ask you just to nove your m crophone cl oser

to you so that we get that transmission a little bit
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better.

And | et nme ask you then, that in terns
of your comments, has there been any substantive
change fromwhen this was subnmtted previously?

MR JOHNSTON: None froma materi al
point of view as to the building itself.

CHAI RPERSON GRI FFI'S:  Okay.

MR. JOHNSTON: None. The only change is
that there m ght be some noney available to build
it.

CHAI RPERSON GRI FFI'S:  Okay. Then let ne
ask if there any questions fromthe Board at this
time?

(No response.)

CHAI RPERSON GRI FFI'S:  The answer is no?

VI CE CHAI RPERSON M LLER:  |'m sorry.
' m not sure whether we had the order in the record,
but your--this was approved a couple of years ago.
Is that it?

MR, JOHNSTON:  Yes.

VI CE CHAI RPERSON M LLER  But--and it
has been built now?

MR JOHNSTON: No, no, no!

VI CE CHAI RPERSON M LLER It hasn't been

built yet?
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MR. JOHNSTON: No, it has not been

built.

VI CE CHAI RPERSON M LLER  Ckay.

MR. JOHNSTON: And we actually received
the potential for funding, and that's what brought
us back.

VI CE CHAI RPERSON M LLER: Ckay. And in
that period of tine have there been buil di ngs that
have been built in the devel opmrent? O no?

MR, JOHNSTON:  No.

VI CE CHAI RPERSON M LLER  Traffic hasn't
changed? Not hing's changed?

MR, JOHNSTON:  No.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRI FFI'S:  Are there any
guestions, or do you want to wal k through any of the
pl ans? Do you understand all the aspects that are
bei ng proposed?

(Pause.)

CHAI RPERSON GRIFFI'S:  Is the previous
order in the file?

(Pause.)

CHAI RPERSON GRI FFI'S:  Okay. Well,
clearly all the daycare centers, of course, in the

regul ati ons show the concern for the safety and
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wel | -being of the kids. One of those biggest
aspects that we have found, of course, is the drop-
of f and pick-up. D d you want to just run through
and address the witten subm ssion of how that is
going to take place?

MR. JOHNSTON: In the prior rendition,
it was basically the Departnent of Transportation,
we would go to them They woul d provide certain
drop-of f parking spots on Savannah Terrace. And in
essence we woul d have a sidewal k which would be
built directly back to the daycare center. And the
daycare center would provide a person to supervise
t he pi ck-up and the drop-off.

CHAI RPERSON GRI FFI'S:  Okay. And there
was sone talk, as | recall, having sat on this, and
also in the witten subm ssion, the record that is
before us today, also the utilization of the
cul de sac on 22nd. So you have said that--

MR JOHNSTON: The cul de sac is still--

CHAI RPERSON GRI FFI'S: --the last one you
were tal king about is 22nd--and it's not Savannah,
then, that is where the site--would be the drop-off,
but rather in that cul de sac, and then they would
wal k up that sidewal k and the stairs?

MR. JOHNSTON: Correct. There's two
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ways, if you look at it that way. |If you cone up
Savannah Terrace, the bib to the driveway, which was
made w der.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. JOHNSTON: So that you could
actually, with the space, drop people off and keep
going. And | think the determ nation was al so that
t he parki ng space--there were a nunber of parking
spots in that parking lot in front of the daycare,
whi ch was avail abl e.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. JOHNSTON: But we al so had a great
deal of street parking as well.

CHAI RPERSON GRI FFI'S:  And across, on the
north side of Savannah--somewhat north here. That's
part of the devel oprment that--

MR. JOHNSTON: Yes. |If you look at the

aerial map, on the Ofice of Planning s drawi ng, as
you cone down 22nd Street from-there's a circle,
t hose four buildings are part of Douglas Knoll, and
you cone down Savannah Terrace to--there's 11 |ots,
18 bui | di ngs.

CHAI RPERSON GRI FFI'S:  Right.

MR. JOHNSTON: Spread over 12 acres of

gr ound.
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CHAI RPERSON GRIFFI'S:  Are they all going

to devel opnent now?

MR. JOHNSTON: No. They're finished
bui l di ng. Qccupi ed.

CHAI RPERSON GRIFFI'S: Right. And so, in
the testinony that has been submitted, "It is
anticipated that nost of the children for this
daycare are conming fromthe surroundi ng area and
fromthe conplex.”

MR. JOHNSTON: It is--adnmission is open
to anyone, so the presunption is when you have 184
apartnents with an average of three to four people
in an apartnment, and you have al nost 150 to 200
children living on the site, that the majority of
your children are going to come fromthe i medi ate
nei ghbor hood.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR JOHNSTON: And that does not take
into account Parkside Terrace or--the village is
Par kl ands, which is around us, which is another
800 apartnents.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR, JOHNSTON: Al within walking
distance. And if you look to the rear of the yell ow

box, all of that behind you is Parklands.
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Everything in front would be Douglas Knoll. So it's
actually a very small nunber of slots for a very
| ar ge nunber of people.

CHAI RPERSON GRI FFI'S:  And how many
par ki ng spaces are being provi ded?

MR JOHNSTON: That's a terrible
guestion. | don't know the answer. W are not
provi di ng any set parking spaces other than what is
on the site. There's a parking area directly in
front. There is the curbside nanagenent piece. And
that was it.

CHAI RPERSON GRI FFI'S:  Okay.

MR. JOHNSTON: We weren't building a new
parking lot for the facility.

CHAI RPERSON GRI FFI'S: R ght. But they
don't--do they have any designated parking for the
facility for staff?

MR JOHNSTON: W don't. But | don't
think it is a part of the proposal.

CHAI RPERSON GRI FFI'S:  Okay.

MR. JOHNSTON: We certainly could do it.
| mean, we have- -

CHAI RPERSON GRI FFI'S:  Are there any
reserved--do the residences have reserved parking?

MR JOHNSTON:  No.
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CHAI RPERSON GRIFFIS: Right. It's

unr egul at ed?

MR, JOHNSTON: It's unregul ated. But |
can certainly regulate five spaces, you know.

CHAI RPERSON GRI FFI'S:  Sure. Okay. M.
Mller?

VI CE CHAI RPERSON M LLER: Maybe you can
clarify this for me then. Page 7 of the Ofice of
Pl anni ng report, under--

MR JOHNSTON. Page 77

VI CE CHAI RPERSON M LLER:  The Divi sion
of Transportation says that "The Applicant proposes
to submt an application to DDOT to reserve three
par ki ng spaces on the cul de sac closest to the
proposed center weekdays during the hours of
7:00 a.m and 9:00 a.m for 4:30 to 6:00.

MR. JOHNSTON:  No, | think--when you say
cul de sac, you are saying sonething else to ne,
al together different than in the parking space
itself. If you look north, you'll see a cul de sac
at--not north. But just above the line, you'll see
alittle cul de sac where 22nd conmes down, in that
cul de sac is what | think was discussed the |ast
time we did this. That we would take in that area,

t hree spots.
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CHAI RPERSON GRI FFI'S:  Ri ght.

MR JOHNSTON: And | nean, if we said we
would do it, we'll do it.

VI CE CHAI RPERSON M LLER:  Ch, so these
are just--these are three spots just for those
periods of time. For drop-off and pick-up?

MR. JOHNSTON: | interpreted that as

bei ng pernmanent spots for use. People com ng and

goi ng.
VI CE CHAI RPERSON M LLER  For the day?
MR. JOHNSTON: For the day. That's ny
recollection of it. | may not be right. 1In the

center of the cul de sac on 22nd Street, the
Appl i cant proposes to submit an application to
reserve three parking places to the proposed
center..." "The Applicant will al so provide
desi gnat ed handi cap parking in the parking | ot
adj acent to the center."”

Now, that space is already there. The
handi cap space, the parking is there. | amreading
this as being on the cul de sac, which is off of
22nd Street, which would access the site by steps
bet ween the buildings. Again, these steps are
al ready exi sting.

(Pause.)
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VI CE CHAI RPERSON M LLER: Ckay. | have

one nore questi on.

MR, JOHNSTON: No. Tine's up. No.

(Laughter.)

VI CE CHAI RPERSON M LLER: The O fice of
Planning will get into this as well, but the Ofice
of Planning's report also references that you are
going to be using the basenment of an adjacent
buil ding for after school prograns.

MR JOHNSTON: Correct.

VI CE CHAI RPERSON M LLER |Is that part
of this application for the child devel opnent
center, or is it something totally separate?

MR, JOHNSTON: It's part of.

VI CE CHAI RPERSON M LLER: Part of ?

MR. JOHNSTON: That was asked--it's part
of .

VI CE CHAI RPERSON M LLER  Ckay.

MR JOHNSTON: And it was al so asked, |
shoul d point out, that during the day, the parking
spaces are--there's many, many parking spaces within
the facility. Qur parking lots are virtually enpty
during the day.

VI CE CHAI RPERSON M LLER:  Thank you

CHAI RPERSON GRI FFI'S:  Ckay.
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MR. MANN. Also regarding the Ofice of

Pl anni ng report, on page 2, there were conditions,
guess, fromthe previous order. One of them was,
"The facility shall mtigate area parking problens
by hiring | ocal personnel and by encouraging the use
of public transportation by staff."”

| was wondering if you could perhaps
address the | ocal personnel issue and what your plan
is for staffing the center.

MR. JOHNSTON: That actually is going to
be a question that would be answered by the
operator. And that would be a requirenent that is
set down to the operator, to hire locally. And the
proposal at the tine, and still is, is that you
woul d | ook within your own comrunities for your
peopl e who have experience in child care services.
And there is a benefit in having people who can wal k
to work. And a benefit for people who can be cl ose
enough to work.

There is certainly no lack of--there's a
| ack of daycare, but there's also a | arge nunber of
peopl e who have daycare experience in southeast.

MR MANN. Right. That's pretty self-
evident to nme, theoretically. | guess what | have a

little trouble with is the anmbiguity of "loca
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personnel”. And | was wondering whet her or not
there was any greater geographic definition of

"l ocal personnel”. And if it is something that we
can or should consider, just because it seens a
little difficult to me to enforce a condition |ike
t hat .

MR, JOHNSTON: | nean, if you wanted to
change the language to "D.C. first", that's
certainly not--1 think the standard does require,
you know, that new hires conme fromD.C.  And since
we are going to be getting noney fromCDBGto build
this, I"'msure that's going to be a requirenent, in
their requirements. At least it has been consi stent
in other projects we have done with the HCD where
CDBG noney is involved, that you first source to the
comunity.

MR. MANN. Ckay. So, it sounds like
there is going to be sone progranmatic requirenent
that is going to necessitate hiring | ocal personnel
within a certain--

MR. JOHNSTON: | think that nore
importantly progranmatic, | think it's a practi cal
consideration. To the operator, these people are
not overpaid. So if you can get people who are

cl ose by, and can at | east have access to you, you
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mai ntai n--you | ower that turnover. You |ower that
constant revolving in and out, if sonebody is going
to wal k three bl ocks to work.

MR. MANN: Right.

MR. JOHNSTON: It's certainly in the
center's interest to do this.

MR. MANN:. Yes. And again, that all
makes sense. | amjust wondering, as a condition,
whet her or not we want to keep it as it was
previously witten, just because | think it's a
little difficult to enforce. But we can discuss
t hat when we deliberate on the conditions.

VI CE CHAI RPERSON M LLER:  Yes- -

MR. JOHNSTON:  You had your word!

(Laughter.)

VI CE CHAI RPERSON M LLER: Yes, | want to
junp in here, too. Sonetines when we di scuss and we
del i berate, we don't then have your input. And |I'd
like to get as much input fromyou before we
del i berate on that because these were the conditions
that the other order inposed, but nowit's up for
grabs again, basically. So--

MR. JOHNSTON: | was hopi ng not!

(Laughter.)

MR. JOHNSTON: If you would accept the
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conditions as they were!

VI CE CHAI RPERSON M LLER: | want to
explore this also. As far as "local personnel"--if
you are saying, if we change that to "D. C
personnel"--is that on a priority? Do you
understand that to be a priority or do you
understand that to be exclusive? You know, only
D. C. personnel.

MR, JOHNSTON: Well, | think you shoot
yourself in the foot if you nmake it exclusive.

VI CE CHAI RPERSON M LLER:  Excl usi ve t hat
t here woul d be- -

MR. JOHNSTON: It's a self-serving
benefit. And | have no objection if you want to say
D.C. is where your enploynment pool has to cone from
You have 20 staff people for 90 kids. What happens
i f your executive director or the person you want to
run this happens to live in P.G County? The person
with 20 years experience, with Easter Seal or United
VWay? You know, has the experience, but soneone--a
| ot of your m d-managenent skill sets don't live in
the District anynore, because they can't afford to.

So, | amvery happy to say | agree with
it, but I think that the problemyou run into, or

the problemthat you create, is at the md-
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managenent | evel, not at the actual service provider
or--when you have infants and soneone is taking care
of infants, it's usually going to be sonebody who is
probably close to the community. Just because you
are not paying an outrageous sum

But when you cone to the adm nistrative
| evel s, who are handling the payroll, the
scheduling, the timng, the maintenance of the
bui l di ng, the insurance--all the other issues that
come into this, chances are you are going to be
getting sonebody who has a coll ege degree or a
master's degree in childcare devel opnent.

And | would subnmit to you that that
popul ation, that |abor pool is in a dimnishing
supply in the District of Colunbia.

MR MANN. Right. It just seens to ne
that you provided a very good argunent for a
different set of policy objectives than we are
trying to achieve here. And |I'mjust wondering if,

i nstead, we shouldn't have a condition that says
something nore like, the facility shall encourage
the use of public transportation by staff.

Because what we are trying to achieve
t hrough our conditions is decreasing traffic

patterns. | mean, it's irrelevant froma zoning
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st andpoi nt - -

MR. JOHNSTON: Wiere they're hired from

MR. MANN. Right. Fromwhere they are
hi r ed.

CHAI RPERSON GRI FFI'S:  Unl ess we state
that they should be within wal ki ng distance, that
woul d address the parking issue. O we hire
enpl oyees that don't own cars. That would be an
interesting condition.

MR. MANN:  Right.

MR. JOHNSTON: What about bicycle racks?

CHAI RPERSON GRI FFI'S:  That is a whole
ot her group that we've apparently got to address.
But in all seriousness, | think that the point in
fact of the condition is exactly as M. Mann is
| aying out, that we would condition sonething on an
order that would go to nmitigate an adverse i npact
that arises out of a zoning issue, that stays within
our jurisdiction.

It's interesting the way that this
condition was actually crafted: "The facility shal
mtigate area parking problens by hiring |ocal
per sonnel and by encouragi ng the use of public

transportation by its staff.” It went directly to
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saying that. But what's interesting, M. Mnn, is,
and what you are saying is, just hiring locally
doesn't address specifically the area of parking.
Because locally could be just in the District of
Columbia. O it could be anywhere el se.

So, a point to ponder. Okay. M.
Mller, follow up?

VI CE CHAI RPERSON M LLER  Yes. On the
ot her part of that, howis use of public
transportation going to be encouraged?

MR. JOHNSTON: Well, the only one way it
can be encouraged. You have one bus that runs up
and down Al abana Avenue. Short of saying to
sonmebody, we are accessible to work, short of
encouragi ng the fact that the staff--even today, the
peopl e who work at the apartment project, do their
own carpooling to the subway. W have peopl e who
actually live outside the area, and they cone into
the Suitland subway, off Al abana Avenue, and soneone
goes and pi cks them up.

| nmean, you can encourage it. | don't
think you can dictate it. | can certainly--would
like to say that we can--

CHAI RPERSON GRI FFI'S:  There are prograns

t hat enployers institute, you know - Metrochek, or
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sonmet hing el se of that nature, or--1 know there's

ot her vehicles in larger conplexes where this is--it
raises to a huge level of potential detrinmental

i mpact. There's no nanagenent plans that could be
instituted that would indicate how that would be
done. But your testinony to the fact that those

| evel s haven't been addressed or antici pated.

MR JOHNSTON: Yes. | don't see us
being in that involved and conplicated a stage, but
to the extent that | agree with you--1 agree with
you, to the extent we'll do what we need to do. W
are doing it anyway. Wthout being told to do it,
because it's necessary to nmaintain the |abor pool.

VI CE CHAI RPERSON M LLER: \What are you
doi ng anyway?

MR. JOHNSTON: Getting people fromthe
subway to the apartnent project to work. You see,
it's not just the daycare. You focusing on the
daycare

And ny answer, |'m saying that you
al ready have 184 units and a staff of five or six
people. W already have three people that are
carpooling fromthe apartnent project to the subway,
because they don't want to nove into the particul ar

area, and they want to stay where their famlies

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

73

are.

So, |I'mhappy that | get a stable--
someone who has a famly and wants to naintain it,
and if they are willing to cone in on the subway,
I"'mwilling to give themmnmy Exxon credit card so
t hey can put gas in sonmeone else's car to go pick
themup five days a week. So, in essence, we are
doi ng what you are suggesting. But that's conmon
sense. That's just good business, fromnmny point of
Vi ew.

VI CE CHAI RPERSON M LLER:  Thank you

MR. MANN:. One ot her question regarding
t he previous--

MR. JOHNSTON:  You have al ready caused
enough troubl e!

MR MANN. We are trying to make this

easi er!

(Laughter.)

MR. MANN:. Regardi ng the previous
conditions. |If you don't know the answer--and even

if you do, we can ask others--

(Laughter.)

MR. MANN:. The provision that said that
the center shall provide night |ighting appropriate

for pedestrians. WAs there sonething uni que that
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necessi tated providing additional |ighting beyond
what mght ordinarily be required?

MR JOHNSTON: At the time we were here,
the project was not yet finished construction. And
| think soneone was concerned about, if you are
going to build this wal kway, and this building is
sitting behind the building, could you have a
security issue, could you have a safety issue.

Clearly, you are going to light the
bui | di ng because that's just the smart thing to do.
And | see that as nothing nore than an extension, or
just putting in wal kway lights. You know, you put
lights on the building and you |ight the space.
That's just safety, security and common sense.

CHAI RPERSON GRI FFI'S:  What is the
lighting that is provided?

MR, JOHNSTON: There's--as | was--what
someone was just advising nme is that there already
is significant lighting on the side of the buil ding.
And that's true. At night you can certainly--

CHAI RPERSON GRIFFI'S: R ght. But is
there any--let's call it pedestrian scale or pathway
lighting? Are there poles--

MR. JOHNSTON: Right now there is

not hi ng. There's lighting--there's a parking |ot.
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You have lights on--you have high velocity lights on
the side of the building, you have an anpl e anount
of lighting.

Renmenber, this is--right now you are
centered at the rear of an apartnment buil ding.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR JOHNSTON: And there is a trenmendous
anount of lighting. And the design calls for
lighting as well.

CHAI RPERSON GRI FFI'S: Okay. M. Etherly
and | were off the record. W were remnniscing
about the first case and the issue of lighting, with
that sidewal k. A previous nmenber, as | recall, who
is not sitting on this now, was very concerned about
that aspect of, if you parked at the cul de sac, and
were wal ki ng up, at dusk or when it was dark woul d
it be safe, just for walking. But then is there--
does it create an unsafe environnent.

Because it's just substantial distance,
not to nention el evation change.

MR, JOHNSTON:  Unh- hum

CHAI RPERSON GRI FFI'S:  And that was one
of the concerns that was bei ng brought up.

MR. JOHNSTON: There is already an

extensi ve anmount of lighting in place.
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CHAI RPERSON GRI FFI'S:  And that's com ng

fromthe buildings, that you walk in between?

MR JOHNSTON: Correct. And those
lights are positioned because--it's not even
nmenti oned here, but there is an entire, say, canera
systemthat just sort of--froma an observation
poi nt of view that exists out there.

CHAI RPERSON GRI FFI'S:  There is?

MR, JOHNSTON:  Yes.

CHAI RPERSON GRI FFI'S: Okay. |Is there
parking--rather, is there lighting on the surface
par ki ng?

MR, JOHNSTON:  Yes.

CHAI RPERSON GRI FFI'S:  And that's al so
pol e fixtures?

MR. JOHNSTON: Good question.

CHAI RPERSON GRI FFI'S:  Eight, ten feet?

MR. JOHNSTON: It is fromthe building.
From t he bui |l di ngs.

CHAI RPERSON GRI FFI'S:  The bui | di ng?

MR. JOHNSTON: The buil dings are three
stories high.

CHAI RPERSON GRI FFI'S:  But they
illum nate the parking?

MR, JOHNSTON:  Yes.
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CHAI RPERSON GRI FFI'S: I nteresting.

(Pause.)
CHAI RPERSON GRI FFI'S:  Any ot her
guestions?

(Pause.)

CHAI RPERSON GRI FFI'S:  And then, on the

77

proposed construction of the daycare center, is
there--1 amassumng that there is exterior lighting
on that at the entrance?

MR, JOHNSTON:  Yes.

CHAI RPERSON GRI FFI'S:  And there al so
sconces or wall nounted fixtures being proposed?

MR. JOHNSTON: | amgoing to say yes,

but --yes. How detailed do you want to get, because

| can | et--

CHAI RPERSON GRI FFI'S:  Not very detail ed.

That woul d be good.

MR. JOHNSTON: Yes. Plenty.

CHAI RPERSON GRI FFI'S:  And the pl acenent,

the placenent of it is also at the entrances,

and

there are several places where you can get into the

structure. |s that correct?
MR, JOHNSTON: Correct.

CHAl RPERSON (RI FFI'S: So, at every
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entrance, you have sone sort of exterior l|ighting?

MR JOHNSTON. At every entrance, you
have exterior lighting, and if | amnot m staken you
have lighting that covers the perineter of the
bui | di ng.

CHAI RPERSON GRI FFI'S:  Okay.

MR. MANN. Do you have a definition of
peak hours?

MR JOHNSTON: Peak hours woul d be, |
think, 7:00 in the norning--7:30, until roughly 4:00
o' clock. But in what sense are you using peak
hour s?

MR MANN:  Well, because there is
anot her condition here that says that "The center
shal | schedul e delivery of nmaterials and ot her goods
during non-peak hours.™

MR JOHNSTON: That woul d be from
10: 00 a.m to 2:00.

MR MANN. So, if we are going to have a
condition like that, then maybe it should say that
t he delivery should occur between 10:00 a.m and
2:00 ppm Oherw se, "non-peak hours" is pretty--

MR JOHNSTON: Pretty vague.

MR. MANN:. --anbi guous. Ckay.

CHAI RPERSON GRI FFI'S:  And, just for
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clarification, the trash receptacle is on the
surface parking area. |Is that correct?

MR JOHNSTON: Correct.

CHAI RPERSON GRIFFIS:  And it is shown in
the small bunp out pad there, closest to the center.
s that a correct readi ng?

MR JOHNSTON: That is correct as to
what's shown in the plans. The operation would be a
little different. W would nove it to another spot,
but that's just it.

CHAI RPERSON GRIFFI'S:  So there is no
difficulty in scheduling a two tinmes a week pick-up
for that?

MR. JOHNSTON: W do that already.

CHAI RPERSON GRI FFI'S:  Right. Ckay.

Good. Anything else at this point? Cdarifications?
Questions fromthe Board?

(No response.)

CHAI RPERSON GRI FFI'S:  No? Very well.
Let's nove ahead, then, and go to the Ofice of
Pl anni ng report.

MR. MOORE: Good norning, M. Chair, and
nmenbers of the Board. | am John Moore, Ofice of
Pl anning. The Ofice of Planning stands in support

of the application therefor on the record.
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A brief history. You probably renenber
when the application was first presented, the Ofice
of Pl anning opposed it, for some of the very reasons
bei ng di scussed, and the conditions right now, such
as drop-off and pick-up, |ack of parking spaces, and
we deferred opposition to DDOT.

DDOT sent in a report in the previous
application also and reconmended denial. At a
subsequent --| ater date, the Ofice of Planning
subnmitted a supplenental after DDOT worked out with
the Applicant and the community the conditions that
are before you now.

And we then changed our position and
support the application. Since nothing is
supposedly changed fromthat tinme to this, we are
still in support to address specifically sonme of the
concerns raised by the Board, such as M. Mann's
concern, and Ms. MIller's concern about the parking.

It is ny understanding fromtalking to
t he person who wote the previous OP report and
talking to DDOT a couple of tines, that the
Applicant is supposed to work with DDOT to get three
desi gnat ed spaces on the cul de sac for their use.

The other two parking spaces, by the

way, for 20 staff, they were supposed to have about
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five parking spaces. One would be handi capped on
the existing parking ot that is already on the
property, and one nore. Those two are supposed to
be signed, as for use by the center during their
hours operation. And the other three, DDOT, of
course, would put the signage on the public space.
If that clarifies it at all for you.

There was one other concern | think M.

Mann had. | forgot what it was.
MR. MANN.  Well, | had raised, the |ocal
hiring and whatnot. [It's not necessarily a concern,

| am concerned that conditioning it isn't necessary.
It didn't seemto nme that there is anything that
needed to be mtigated, necessarily. So, if | have
any concern, it's over-conditioning it.

MR. MOORE: Let me give the history of
that, M. Mann. There were extensive negotiations
with the community on this with the ANC, with the
O fice of Planning, and the Applicant.

"Local" in this context is supposed to
be defined as fromthe apartnment community area
first. Note it says "staff" because | think
somewhere in our report, they are going hire a
prof essi onal provider to operate the center. So we

understand that the professionals may not cone from
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that cormunity. They will be a part of whatever
teamthat they hire to cone in there.

But what the community was | ooking for
was as many enpl oynment opportunities for people in
the local comunity.

Agai n, the issue about transportation.
As | have said before this Board on many occasi ons,
and it is a matter of record, Ward 8 has the nost
transit-dependent population in the entire city.

So, nost of the 90 kids, if they nmax out at 90, wll
come fromthat |ocal community. And nost of them
will be taking the bus or in many cases, because

t hat - -when you add to that, the Villages of

Parkl and, that's a pretty large area in ternms of
drawi ng power for 90 kids. Mst of themw Il nore
likely be walking to the center.

The issue of lighting. Gven the
perception, be it real or imagined, of crine in the
Sout heast part of the city, we would want to err on
maki ng sure that there is adequate lighting on that
bui | di ng, al ong those wal kways, that the Chair has
al ready nentioned as kids |leave that place to go to
their cars or whatever. Especially in the winter
when the sun is down at 6:00 o' clock, and there are

shadows and dar k areas.
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| am not accepting totally the lighting
that is comng fromthe existing buildings as being
conducive in this case. W want to see specific
lighting on this building, and on the pat hways that
come--the wal kway as it basically |eads there, and
goes out toward where cars will be picking up kids.
O even walking. If that clarifies any of the
condi tions on there.

But we didn't change any of themt hat
came out of the previous application.

CHAI RPERSON GRI FFI'S:  Good. Thank you
very much, M. More. Questions fromthe Board?
Clarifications?

(No response.)

CHAI RPERSON GRIFFI'S:  In terns of that
lighting, and | think was exactly one of the major
concerns of the Board and the O fice of Planning
previ ously, have you been out to the site since it
has been devel oped? And | ask you that just to
note, do you recall--1 amlooking at this civil
pl an, the tenporal plan. It seens that there are
utility poles along the cul de sac. Are there
actual light fixtures also on that area?

MR, JOHNSTON:  Yes.

CHAI RPERSON GRI FFI'S:  Ckay. So that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

84

portion is illumnated. And what we woul d be
concerned with, of course, is the pathway going up
as you noved away fromthat lighting. And naybe not
directly within the path of the building |ighting.

MR. MOORE: The only issue | would have
is what will be the effect of that Iighting, the
existing lighting, on the buildings yet to be built.
Especially the one that has a special need use in
it-that's children

CHAI RPERSON GRI FFI'S: And when you say
the building that is yet to be built, you nmean the
center?

MR. MOCORE: The center. Yes, sir.

CHAI RPERSON GRI FFI'S:  Ckay. And what
about --what is your understanding of what is being
proposed in ternms of the lighting on the structure
itself? Do you find that would be adequate in terns
of illum nating the surrounding area as you | eave?
So if you leave that building and it's properly
illumnated, if you believe it will be, and then you
start wal king down the steps, there is a point at
whi ch you are i nbetween the buildings and the
lighting that's spreading fromthose, your concern
is that, in that area, it may not be enough

illum nati on?
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MR. MOORE: That is exactly right, M.

Chair. |If you look at the character of the site,
not only its topography, but it mentions that
portions of the site are wooded.

CHAI RPERSON GRI FFI'S: Hmm

MR. MOORE: | am concerned about the
wooded background of the building. And if the
existing lighting will shine on those wooded areas.
It may be a call about which the devel oper may want
to take a | ook at that during construction. So they
will be able to have a shadow study, such as an
applicant did a couple of weeks ago.

CHAI RPERSON GRI FFI'S: Hmm

MR. MOORE: But | amjust concerned that
once that building is there, is there adequate
lighting already there, or is there a need for
addi tional |ighting.

MR. JOHNSTON: We are not opposed to
addi ng any lighting. | mean, what we believe--the
nore lighting the better, from between buil dings,
bet ween parking spaces, and certainly as a security
i ssue. Despite the reputation, security has not
been a big issue, at |east from our experience.

But we woul d certainly enhance any of

the lighting that is shown on the plans.
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CHAI RPERSON GRI FFI'S:  Good. Ckay.

Anything el se? Yes, Ms. Mller?

VI CE CHAI RPERSON M LLER: | don't think
we have a report fromDDOT in our record. |s that
correct?

MR MOORE: That is correct.

VI CE CHAI RPERSON M LLER: | just wanted
to foll owup on your comment on page 4, that "It
appears that the rush hour and drop-off tinmes would
overlap and could cause traffic problens if nore
parents than anticipated drive their children to the
center. OP has referred the application to DDOT for
anal ysis and comments. "

Did they get back to you verbally?

MR MOORE: Yes.

VI CE CHAI RPERSON M LLER:  And are they
satisfied that it's not going to be a problen? O
what ?

MR. MOORE: Pretty much so. They did
file-by the way, they stood by the report they filed
when they briefed this application, when they
approved this one. Since they saw no changes taking
pl ace.

VI CE CHAI RPERSON M LLER  Ckay.

MR. MOORE: And they were speaking of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87

t hose hours as being the a.m rush, being 7:30 to
9:00, and p.m, from4:00 to 6:30, | believe.

VI CE CHAI RPERSON M LLER:  So there
wasn't any reconmendation that drop-offs tinmes and
pi ck-ups be adjusted to better work with rush hour?
No?

MR. MOORE: No. In the conversation
had with them when you actually look at it, the
ef fect of rush hour on Southeast in general isn't as
great as, of course, other parts of the city.

In this particular area, only Al abam
Avenue and Stanton Road would carry nore than nornma
| evels of traffic during those peaks. Since this is
a block and a half or two off the avenue, the effect
shoul dn't be that great.

VI CE CHAI RPERSON M LLER: Pl us they
don't anticipate a lot of children com ng by cars?
I's that correct?

MR, MOORE: | personally wouldn't.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRI FFI'S:  How many units are
in Buildings 43 and 447

MR JOHNSTON:  Um -

CHAI RPERSON GRI FFI'S:  The two-story

buil dings. Do they have eight units in then? Each?
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MR, JOHNSTON: Buildings 33 and 34 are
whi ch ones?

CHAI RPERSON GRI FFI'S:  Forty-three and

44.
MR. JOHNSTON: The cul de sac buil di ngs-
CHAI RPERSON GRI FFI' S: Yes.
MR. JOHNSTON: They have 10. Ten units.
CHAI RPERSON GRI FFI'S: I n each buil ding?
MR, JOHNSTON:  Yes.
CHAI RPERSON GRI FFI'S:  Just to put it in
perspective. | nean, we are not going to the

parking there. There is a small surface parking

wi th seven parking spaces and one handi capped. |If
there's 20 units in there, you would assune, and in
fact our aerial photograph shows, that the

cul de sac will be parked.

And so it's an interesting thought that
it"'s going to be utilized. And when we talk about--
it's interesting to throwin this kind of rush hour,
and times of rush hour. | seemto recall we were
kind of anticipating what it mght be, but it--I
think there is going to be sonme neasure of flow out

for sure. There is going to be vehicle traffic that
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we shoul d be aware of, com ng out of that
cul de sac.

And then out of the parking spaces. But
whether it's four lanes of high volunme traffic, |
don't see. And the testinony that's here today--if
nost of those children are anticipated to cone from
the conplex itself in the surrounding area, it may
well be Iimted inpact, in terns of getting into
this area and dropping off, and then |eaving from
it.

(Pause.)

CHAI RPERSON GRI FFI'S:  Ckay. O her
guestions? Carifications? Anything regarding the
O fice of Planning report?

MR MANN: | don't know if this is
necessarily just for OP, but did we tal k about FTEs
versus onsite? And do we want to?

CHAI RPERSON GRI FFI'S: W haven't. It's
a good clarification. |I'mnot sure if the Ofice of
Pl anning wants to address it, but the Applicant can
certainly.

The previous condition, what M. Mann is
going directly to, which is an inportant aspect, is
i ndi cated that the nunmber of staff would now exceed

20. It would be our view-of the Board, constituted
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as it is now, in witing that condition, that that
woul d be total nunber of people. Is that your
under st andi ng of that nunber?

MR JOHNSTON: That is correct.

CHAI RPERSON GRI FFI'S:  Okay.

MR JOHNSTON: | understand it is human
bodi es, not hour slots.

CHAI RPERSON GRI FFI'S:  Excel | ent.
Excellent. So | think that is perfectly
appropriate. And also a good clarification.

None of the other aspects and details
have changed, obviously, as you submtted in termns
of the anticipated age of children or nunber of
children. |Is that correct?

MR, JOHNSTON:  No.

CHAI RPERSON GRI FFI'S:  Anyt hing el se
t hen? Anyt hi ng- -

VI CE CHAI RPERSON M LLER: | have one
nore question.

CHAI RPERSON GRI FFIS: M. Mller?

VI CE CHAI RPERSON M LLER: Yes. Can M.
Moore--are you anticipating sonme type of congested
situation at the drop-off and pick-up tines with the
cars and the children?

"1l just tell you where |I am | eading
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to, and |I' mwondering whether or not it would be
useful to have a condition or not, that a staff
person be out there to help direct the traffic.

MR. MOORE: We would definitely support
that contingency. That there should be staff at the
curbside during the hours that the kids would be
com ng, those who drive, of course. To escort them
in and out of the building. It would be good--

MR. JOHNSTON: Qur policy is "A staff
nmenber shall be on hand for children between the
drop-of f point and the building"--

VI CE CHAI RPERSON M LLER:  That is
correct. | amreally asking sonething different,
because if there is a staff person escorting the
children. They are |leaving the curb and com ng back
and going back and forth. So there is not always
one person there directing the traffic.

| don't know whether it's necessary or
not, and that's what | am aski ng.

MR MOCORE: First it should be nore than
"a" person.

VI CE CHAI RPERSON M LLER:  Un- huh

MR. MOORE: It should be "persons".

Wth 90 children you need nore--with 20 staff, you

coul d have nore than one person with that kind of
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responsi bility.

VI CE CHAI RPERSON M LLER Right. Ckay.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

(No response.)

CHAI RPERSON GRI FFI'S:  Okay. Let's
refresh, actually. Because, |ooking at this, | am
wondering howto got to the fact of drop-off and
pi ck-up happening in the cul de sac. It seens to
me, and what Ms. MIler and M. Mann, essentially
all of the Board is kind of focusing on, is the
safety of this. As | started off saying, drop-off
and pick-up is always the biggest piece.

One, you have to walk up all those
stairs.

Two, we've got a lighting issue, which
will come anyway, with the facility building there.
But if that is the primary route--what | am asking
you is--your narrow understanding of the site and
the conditions, would it not be easier to do drop-
of f and pick-up of f of Savannah Terrace, having
staff that was there that would collect children and
a staff nenber that would then nove the--bring the
children up to the facility.

And one woul d be naking sure that cars

keep noving as you drop-off a child, the cars keep
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novi ng out as opposed to going in the cul de sac,
which is going to be parked, and is only egress for
t hose two buildings there, and potentially others
that are in 41, 42, that haven't parked on the
sur f ace.

MR. JOHNSTON: | will have to say that--
| will say that nmy nenory is not as good as it used
to be, even three years ago. But it was ny thought
that the original drop-off point was on 22nd Street
at the parking lot. And that the--

CHAI RPERSON GRI FFI'S:  Savannah- -

MR JOHNSTON: On Savannah Terrace. |'m
sorry. And that the cul de sac was added as an
extra--1 cannot tell you how it got there, but |
al ways t hought --because we built a sidewal k.

CHAI RPERSON GRI FFI'S:  Right.

MR. JOHNSTON: If you've been to the
site, you'll see one sidewalk is like this, and one
sidewalk is like this, and it takes you back to a
hill that is there. And it was based on that being
a wal kway to the mail buil ding.

How we got up into the cul de sac, | do
not renmenber. And whether it was to mitigate or
make it lighter or to nmake it--to have two points to

drop-off, | don't renenber.
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CHAI RPERSON GRIFFI'S:  Yes. | don't,
ei t her.

MR. JOHNSTON: | started saying that |
t hought it was on 22nd Street. | was tal king about
bei ng right on--on Savannah Terrace. |'msorry.

Savannah Terrace, in front of the parking |ot.

CHAI RPERSON GRI FFI'S:  Okay. Well, maybe
| ammstaking it. |Is it ny mind that is going
directly to the cul de sac as drop-off?

MR, JOHNSTON: No. No, it very clearly
says 22nd Street cul de sac.

CHAI RPERSON GRI FFI' S: Yes.

MR. JOHNSTON: But mny recollection is
that the original proposal was to do it at Savannah
Terrace. Right at the parking |ot, which rmakes nore
sense. That's actually where we built the extra
si dewal k.

CHAI RPERSON GRI FFI'S:  Right.

MR JOHNSTON: | nean, it nakes sense to
have it at the cul de sac, because you have the
steps that go right down into the building. So you
could theoretically have ol der kids go there and
come down, and have the younger ones come fromthe
ot her end.

But again, that's an administrative
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pr ocedure.

CHAI RPERSON GRI FFI'S:  Right.

(Pause.)

CHAI RPERSON GRI FFI'S: Comment s?

VI CE CHAI RPERSON M LLER:  |I'm | ooki ng at
the conditions that--they don't necessarily require-
-do they, where--the drop-off and pick-up are? They
tal k about where the spaces are if you drop-off and
pi ck-up.

CHAI RPERSON GRIFFI'S: | think the
problemwi th this condition is we conditioned it,
but it seems to read that we would be requiring
t hose three spaces dedicated, although we can't
really condition that they woul d be dedi cat ed.

VI CE CHAI RPERSON M LLER:  Uh- huh

CHAI RPERSON GRI FFI'S:  But that's placing
the drop-off and pick-up there. Savannah is not
even addressed in this. Wich one could conclude--
we' ve seen them before--they always conme back to us
that conclude that it would be prohibitive from
dropping off or picking up. | certainly don't think
that woul d be an appropriate response to this.

There it is. | mean, | don't--the only
drawback that | have seen in looking at this, in

ternms of assessnent and ny |limted understandi ng of
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all these aspects, we are going through all these

ot her 205 applications, is that if someone were
coming from22nd Street traveling, which would be

|l eft on this sheet, down Savannah, they would have
to do a U-turn on Savannah in order to drop-off
appropriately in front of the facility on that side,
where a staff nenber would be. So we wouldn't be
crossing the street. The cul de sac woul d not--
would lend itself to have the opportunity that no
matter what direction you came from you would go in
appropriately and exit appropriately.

But | don't--again, on ny understandi ng
of this, the density that | amseeing in termnms of
this devel opnent, | don't see Savannah as being an
outrageously busy street, unless you have testinony
to the contrary, that it probably woul d not be that
difficult to pull into one of the surface parking
areas in order to properly turn around and drop-off
a child in front on Savannah.

VI CE CHAI RPERSON M LLER:  So why don't
we have the condition read that the drop-off and
pi ck-ups will be at either of those two places?

CHAI RPERSON GRI FFI'S:  Well, | think that
woul d be--yes.

VI CE CHAI RPERSON M LLER: | think that
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we shoul d.

CHAI RPERSON GRI FFI'S:  Yes. | think we
could craft the condition in order to provide the
intent of what we are saying. Wat | understand the
Board saying is, providing safe drop-off and pick-up
for the children, two access points or two drop-off
poi nts have been identified to be utilized. A staff
menber woul d assist in discharging of the child and
then an adult or staff nenber would escort the child
up to the facility fromthe Savannah Terrace and/ or
the 22nd cul de sac. Right?

VI CE CHAI RPERSON M LLER: Right. \Which
| eads me to ny next question. Wich--when we are
tal king about--the way this condition is witten
fromthe previous order, it tal ks about an adult
escorting children, and I amwondering if the intent
is staff or does it nean that a parent could, that
that's equally acceptabl e.

CHAI RPERSON GRIFFI'S: | think the point
was, in the understanding of the Board, know ng sone
of the nore contentious cases that have come under
205, it was in order to keep it open enough that
one, an adult that didn't drive could walk their own
child to the facility.

VI CE CHAI RPERSON M LLER:  Ah.
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CHAI RPERSON GRI FFI'S:  Two, that you

could actually have volunteers that assisted the
school that were not staff, but would not count
towards the 20 that the staff would enpl oy, because
t hey woul d be volunteers that were hel ping out and
assi sting.

And | could go on and on, of the other
alternatives that mght be a possibility, that we're
trying not to be precluded from

But | think what was the intent of that,
is to say, we are not | ooking for the adult to drive
up, stop their car, get out, walk all the way up to
the facility, drop the rest of everyone el se--

VI CE CHAI RPERSON M LLER  Ri ght.

CHAI RPERSON GRI FFI'S:  And nove out
accordingly. You know how we wite that.

(Laughter.)

CHAI RPERSON GRIFFI'S: | think we can
craft it correctly enough that--staff and/or adult
vol unteer, that will assist the children in walking.
Good.

VI CE CHAI RPERSON M LLER:  Uh- huh

CHAI RPERSON GRI FFI'S:  Okay. W haven't
gotten through everything, so we can--why don't we

move ahead and take in the other additional
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information into the record that we so require.

W do have, of course, other agencies
t hat have reported in accordance with the 205
regul ati ons, and show ng the adequacy of neeting
t hose--being licensing, etc. The Departnent of
Heal t h has reconmended approval of the application
there in Exhibit No. 22.

W have wal ked through a little bit of
DDOT not having submtted directly to this, but the
testinmony that the O fice of Planning has indicated
that they are standing by their report in the
previ ous application.

ANC 8B--is there a representative from
ANC 8B here? Regarding a representative fromthe
ANC, we did not have an actual report fromthe ANC
on this application.

Did you go back and--

MR. JOHNSTON: Actually | spoke with
Jacques Patterson, who is the head of ANC 8B. And

|, quite frankly, thought that you would have gotten

a letter fromhim | got no request fromhimto
attend the neeting. | talked to himseveral tines a
nont h.

CHAI RPERSON GRI FFI'S:  Sure. Ckay.

Maybe | mssed it in the previously application, but
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| don't have any note of it being in--

MR. JOHNSTON: It was in the previous
application. There was a letter fromthem But, as
| said, | have not been--1 made the request, and |
have not heard anything back. And, quite frankly,
it's ny fault for not pushing the issue, but--

CHAI RPERSON GRI FFI'S:  Okay. Good. That
is all of the subm ssions that | have note of in the
application at this point. | think it is
appropriate to ask if there is anyone here present
in support or in opposition to application 17373, if
t hey would conme forward at this tinme, and have a
seat at the table as an indication of having
t esti nony.

(No response.)

CHAI RPERSON GRI FFI'S:  Not noting anyone
present to provide testinony under this application,
| think let's go to any concl usions or sunmations
t hat you have.

MR. JOHNSTON: No. | just--as | said
when | cane, it's what was here, to your questions,
the answers. | would love to say--kind of ask you
to make a decision, but | think there's sone
conditions that you want to rewite, so | don't know

whether it is appropriate for nme to ask you to make
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a decision, or do you want to go back and rewite
it, and let nme know when you do.

CHAI RPERSON GRI FFI'S:  Good. Fol | ow up
guestions? Carifications?

(No response.)

CHAI RPERSON GRI FFI'S:  No?

(No response.)

CHAI RPERSON GRI FFI'S:  Any addi ti onal
i nformati on? Ready to go?

VI CE CHAI RPERSON M LLER: M. Chai rman,
| amready to nove approval of application No. 17373
of Dougl as Knol |l Cooperative LP pursuant to 11 DCWVR
3104.1 for a special exception to allow a child
devel opnent center, 90 children and 20 staff, under
section 205 and pursuant to 11 DCMR 3103.2 for a
vari ance fromthe off street parking requirenments
under Section 2101, at prem ses 2017 Savannah
Terrace, S.E., subject to conditions as articul ated
t oday.

CHAI RPERSON GRI FFI'S:  Excellent. Is
t here a second?

MR ETHERLY: Second, M. Chair.

CHAI RPERSON GRI FFI'S: Good. Thank you,
M. Etherly. Any further deliberation on the

moti on?
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(No response.)

VI CE CHAI RPERSON M LLER  Good. | think
we have adequately addressed, if not fully
addressed, in this application, and noting all the
prior proceedings on this, on which sone of us sat.

The requi rements under 205, | think they
are adequately set out and addressed and net, and/or
addressed in our own conditions.

In terns of 205.6, the Board requires
special treatnment in the way of designs, screenings,
bui | di ngs, plants and parking, area signs and ot her
requirenents, lighting arise as one of the major
pieces. | amwondering if there is detail in terns
of our deliberation at this point that the Board
would |ike to take note of.

One of the conditions was, of course,
the center woul d provide appropriate night |ighting
for pedestrians. Day lighting is sonething we don't
often require, but night lighting, of course, would
be appropriate, but specifically in all directness,
do we want to say what that actually is? Are we
raising to the | evel of appropriateness?

MR MANN. Al right. You see, that's
one of the reasons why | don't like a condition like

that, where it says "appropriate” night |ighting,
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because | think that's just open to such broad
i nterpretation.

Whereas there's other regul atory
nmechani sms t hat have al ready defined what
appropriate is. | nean, you can go to codes or OSHA
regul ations or whatever and it tells you how many
| umens you need for certain--

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. MANN. --lighting requirenents. And
so, | don't know. | find conditions |ike
appropriate night lighting a little problematic,
al though it's certainly not fatal.

VI CE CHAI RPERSON M LLER: | woul d hope
that we could put some provision in here, maybe
that's witten so that this Board's nore confortable
with it. Because we did hear testinony from M.
Moore that there is a concern with security. And
that it would be a good idea to have sone type of
addi tional |ighting.

CHAI RPERSON GRI FFI'S: Okay. |Is there a
proposed aspect of that requirenent in the
condition? W are running with the Applicant here
present, and they have indicated that they have no
difficulty in providing additional |ighting.

W have the fact that on the facility
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itself as proposed, there will be lighting at each
of the entrances. So, if we |ook to the pathway, |
don't think--in nmy mnd, | don't see the difficulty
in noting that the building illum nation of the
sidewal k traveling north fromthe facility from
Savannah Terrace is adequately net.

But rather that pathway going down to
t hat pat hway goi ng down to the cul de sac and the
stair. It mght be appropriate to say that two pole
fi xtures woul d be provided on each side of the
stairway at the top and also at the botton? |Is that
what we are | ooking for?

MR. MANN:. The kind of specificity that

| like.

CHAI RPERSON GRI FFI'S:  Make it | ook nice,
t 0o.

MR. JOHNSTON: The devel oper is
perfectly willing to agree to that. Also willing to

agree to let his architect and engi neers make the
final decisions as based on--you used the word
"OSHA", building code safety, life issues.

CHAI RPERSON GRI FFI'S:  Take your pi ck,
what ever you want .

MR JOHNSTON: Wi chever one, whichever

one you want.
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CHAI RPERSON GRIFFIS: | like that kind

of condition. Because you actually pick whatever
light fixture they want.

(Laughter.)

CHAI RPERSON GRIFFI'S: That's it. W' ve
got to just nmke that a boilerplate on everything!

(Laughter.)

CHAI RPERSON GRI FFI'S:  Ckay- -

VI CE CHAI RPERSON M LLER  Wel | -

MR, JOHNSTON: |'mnot being flippant.
| nean, |--

CHAI RPERSON GRI FFI'S:  No. | know. |
am

(Laughter.)

MR. JOHNSTON: It's inportant, and we
need to address it.

CHAI RPERSON GRI FFI'S:  Good. There's
sone that are sonething |like $10, 000 api ece!

kay--Ms. Mller?

VI CE CHAI RPERSON M LLER:  Just listening
to you. | mean, you are the architect. But | think
pl acenent woul d be inportant to say--night |ighting
where--maybe not |imt themto the exact type of
fixture.

CHAI RPERSON GRIFFIS:  No, | totally
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understand. | think the type of fixture is
i nportant, however.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRIFFIS:  In terns of what
we are trying to do--illumnate specifically an
area. If you did a highway pole at 60 feet high
you coul d get your |unens across, but that is not
necessarily appropriate for lighting a pathway down.

So what | was thinking was a pol e and
lamp fixture of 8 to 10 feet high. And | think we
need to submt a condition.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRI FFI'S:  But this is what |
am proposing. And it would be one at the top of the
stair. So if you see as you cone off the parking
and across the facility--if you look at it, and I am
pointing to 00, you have light that is shooting out
fromthe buildings here and light that is going to
be shooting here.

As you nove away fromthe facility, you
are going to nove away fromyour |ight source. And
you are going to want, right at those steps, just
for safety, not necessarily |ike soneone is junping
out and grabbi ng you, but safety just for wal king,

so you can see the steps.
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Have one at the top, and conceivably
have one at the bottom And they could be on
alternate sides. Also framed this very nicely.

The only question is whether there is a
third at the property, and does it go to the
cul de sac. You know what | mean?

VI CE CHAI RPERSON M LLER:  Uh- huh

CHAl RPERSON GRI FFI'S:  For symmetry.

VI CE CHAI RPERSON M LLER: Do you have a
proposal how to word it?

CHAI RPERSON GRIFFI'S: | think that we
did. The condition they are to provi de adequate
lighting for pedestrian circulation, that three pole
fi xtures woul d be provided al ong the pat hway from
the cul de sac to the facility.

VI CE CHAI RPERSON M LLER  Good.

CHAI RPERSON GRIFFI'S: | nmean, |leave it
to common sense that they wouldn't put them al
t oget her.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRIFFI'S: One at the top, at
the bottom and one in the mddle. Good?

VI CE CHAI RPERSON M LLER  Good.

CHAI RPERSON GRI FFI'S:  Okay. Any ot her

conditions that need to be specifically addressed at
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this point, outside of what we have al ready
nmentioned? Cdarifications? Additional reports?

VI CE CHAI RPERSON M LLER:  Um -

CHAI RPERSON GRI FFI'S:  Yes, Ms. Mller?

VI CE CHAI RPERSON M LLER | think so.
was kind of running through the runs that we are
keepi ng- -

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER:  And t hen
have sone proposed revisions.

CHAI RPERSON GRI FFI'S:  CGood.

VI CE CHAI RPERSON M LLER: The first one.
Approval should be for a period of seven years.
Nunber of staff shall not exceed 20. The age of
children shall be six weeks to 12 years. There
shall be no nore than 90 children enrolled in the
center.

And anyone should stop nme if you want to
change any of these.

CHAI RPERSON GRI FFI'S:  CGood.

VI CE CHAI RPERSON M LLER:  Ckay. The
play area shall be |ocated i mediately adjacent to
the center. The center shall operate Monday through
Friday, from7:00 a.m until 6:00 p. m

CHAI RPERSON GRI FFI'S:  Ri ght.
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VI CE CHAI RPERSON M LLER: Ckay. Trash

removal shall take place at |least two tines a week.
The center shall schedul e delivery of materials and
ot her goods during non-peak hours, i.e., 10:00 a.m
to 2:00 p. m

CHAI RPERSON GRI FFI'S: W are just going
to say 10:00 to 2:00.

VI CE CHAI RPERSON M LLER:  During 10: 00
to 2:00. Gkay. Three parking spaces shall be
dedi cated on the 22nd Street cul de sac nearest to
the center for drop-off and pick-up between 7:00
a.m and 9:00 a.m, and 4:30 p.m and 6:00 p.m Are
we okay with that condition?

MR MANN: Did the Chairman want to
change the word "dedi cated" to "provided"?

CHAI RPERSON GRI FFI'S:  Yes. | think that
is absolutely true. W ought to change that
ver bi age. However, we are al so stepping outside of
our own jurisdiction--

VI CE CHAI RPERSON M LLER  That's what
t hought .

CHAI RPERSON GRI FFI'S:  --requiring that
public spaces be required as a condition in our
order. Quite frankly, the Applicant, not to nention

the facility operator has no control over that. And
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anot her agency woul d provide that.

So | have concern in requiring it.

VI CE CHAI RPERSON M LLER:  Then--1 don't
think we should do it as witten. W could change
it to say, later on, in OP"s report, they phrase it
kind of this way, that "The Applicant shall submt
an application to DDOT to reserve three spaces on
the cul de sac closest to the proposed center
weekdays during the hours of 7:00 a.m wuntil 9:00
a.m and 4:30 p.m to 6:00 p.m

MR. JOHNSTON: Did you say that to be
t he cul de sac before or Savannah Terrace? O and
Savannah Terrace?

CHAI RPERSON GRI FFI'S:  The drop-off and
pick-up we will get to. | nean, what she is going
to is just that specific condition, whether we keep
it in or not.

That parking space is--1 don't know. |
t hink we--1 woul d be open to dropping that and
re-crafting a drop-off and pick-up condition that
did deal with Savannah and the cul de sac. And if
we have to preface the condition in the cul de sac
based on if three parking spaces are dedi cated on
22nd Street, then pick-up and drop-off will be

provi ded or can be provided.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

111

But | amnot sure we need to raise it to
that level. M point being | think we ought to just
t ake that one out.

VI CE CHAI RPERSON M LLER: Ckay. Do you
want to come back to that, or do you want to--

CHAI RPERSON GRI FFI'S:  No. GCh, you nean
t he drop-off and pick-up?

VI CE CHAI RPERSON M LLER: Deal with it

now? Yes.

CHAI RPERSON GRI FFI'S:  Yes. | think we--
sure.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRIFFI'S: | think the |ast
condition, | think we ought to nove it to, the
operator of the center shall institute a procedure

whereby staff and/or adult volunteers shall escort
chil dren between the drop-off point and the
bui | di ng, drop-off points to be clearly designated
and utilized at Savannah Terrace and/or the
cul de sac on 22nd.

(Pause.)

CHAI RPERSON GRI FFI'S:  Any ot her detai
in that that we need?

VI CE CHAI RPERSON M LLER: | just--1

t hought this was a little bit wordy. | don't |ove
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the requiring that they institute a policy, but we
could do it that way, or we could just say that
children shall be escorted by an adult and staff
bet ween drop-of f and pick-up | ocations.

CHAI RPERSON GRI FFI'S:  Okay. That's
true. That's true. W don't need to institute a
procedure, but actually have it done.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER:  The next one,
| have a revision, the facility shall mtigate area
par ki ng probl ens by hiring nonprofessional personnel
fromthe |l ocal community, i.e., Parkland conmunity,
on a priority basis and by encouragi ng the use of
public transportation by staff.

CHAI RPERSON GRI FFI'S:  That's your
pr oposed?

VI CE CHAI RPERSON M LLER:  That's ny
revi sion based on the testinony today. But hiring
| ocal personnel was really general. It didn't
really get to the parking problem in that the
intent was to hire people within the nei ghborhood,
but that, not to get into the professional |evel,
because they mght not find a | evel of expertise--

CHAI RPERSON GRI FFI'S:  Well, | think we
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are going about it all wong.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRI FFI'S: | mean, because
even if you hired sonebody fromright next door,
wel |, say they bought a brand new car and they |ove
driving it, and they got out of it, they drove it
fromthe bel ow surface parking lot all the way up to
the top surface parking lot. There is nothing
prohibiting that. Just hiring |ocally.

If we are really trying to stop them
fromdriving, then frankly the condition shoul d
read, 75 percent of those hired are prohibited from
driving to the facility, or sonething of that
nature. | nean, go directly to the point. | don't
t hi nk enpl oynent gets to it.

VI CE CHAI RPERSON M LLER | think it's
simlar. It's not here, but it's simlar also to
when schools draw their population fromthe
nei ghbor hood then they are nore likely to be wal ki ng
than they are--

CHAI RPERSON GRI FFI'S:  They are, and |
absol utely agree there. They are probably nore
likely to wal k than not, but they are not
necessarily 100 percent going to do that. [If you

are late to work, you are not going to wal k down and
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stroll and have your cheer, which is the best tine
of your life and the best start of the day, but
you're late. So you are going to junp in your car,
zip off, drop "emoff, and get to work. Even if you
live right next door.

So if we are concerned about that, then
we need to--

(Laughter.)

CHAI RPERSON GRI FFI'S:  You don't think
so?

VI CE CHAI RPERSON M LLER:  No.

MR. JOHNSTON: | woul d appreciate you
keeping me out of constitutional and | egal issues as
to the right of someone to drive or not drive. | am
not prepared to bear that kind of |egal--

CHAI RPERSON GRI FFI'S: R ght. Right.
Right. You don't think so?

VI CE CHAI RPERSON M LLER  No, but
think that is beside the point.

(Laughter.)

MR. JOHNSTON: You can only require
enpl oyees who have cars to go 60 mles--

VI CE CHAI RPERSON M LLER:  Sometines it's
nore of a hassle to drive than it is to walk if you

live nearby. So | think, that's the point if you
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live nearby, you are rmuch nore likely to wal k and
not contribute to a traffic problem

So, but it's up for grabs. If you al
don't think it should be in there. | think it is
relevant to the condition, though. Relevant to the
probl em of mtigating parking problens.

CHAI RPERSON GRI FFI'S: O hers?

MR, MANN.  Well, | don't necessarily
agree. | kind of voiced that earlier, though. If it
were up to ne, the condition would probably say,
this center shall encourage the use of public
transportation by staff. But | also understand M.
Moore's testinony, there was sonething nore to it.
| just don't necessarily agree that it goes to a
zoni ng requirenent.

MR. ETHERLY: | would al so agree, M.
Chair. | understand the direction in which M.
Mller's trying to head. But | would probably opt,
per haps, just for |anguage that refers to the
encour agenment of public transportation usage by the
staff.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER: Ckay. | mean,
that's three runs. So, that's fine. So they wll

read the facility shall mtigate area parking
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probl enms by encouragi ng the use of public
transportation by staff.

CHAI RPERSON GRI FFI'S:  Right.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRIFFIS: | think it's
interesting and accurate that--the Ofice of
Pl anning brings an interesting and inportant point.
It's just how far jurisdictionally do we have to get
into it, and whether we have the appropriate neans
to address or intentionally deal with the situation.

Okay. Next?

VI CE CHAI RPERSON M LLER: The next--go
ahead.

MR. MANN: | would prefer the wording
that | proposed--

VI CE CHAI RPERSON M LLER:  |'m sorry.
What was it?

MR MANN: But we can tal k about it,
which is the center shall encourage the use of
public transportation by staff.

CHAI RPERSON GRIFFI'S: R ght. Not to
mtigate any parking probl ens.

VI CE CHAI RPERSON M LLER:  Ch. Ckay.

CHAI RPERSON GRI FFI'S:  That's what you

are saying. Right.
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MR. MANN:  Right.

CHAI RPERSON GRIFFIS: It's on its own,
that's what it should do. Looks |ike we have
consensus on that.

VI CE CHAI RPERSON M LLER W didn't talk
about this next condition, that was in the earlier
order, and that is that the center shall contact
DDOT' s Cur bsi de Managenent Divi sion for gui dance on
traffic signage before opening the center. Ckay.
|"mnot up on where that is. And then we talked
about already the night |ighting.

The additional condition that | want to
add is--we can work on the wordi ng--but at |east one
staff person shall be assigned a drop-off and pick-
up tinme to direct traffic. That was the issue we
tal ked about. |It's not just escorting the children,
but that there be a staff person there to coordinate
any traffic, at drop-off and pick-up tines.

M. Moore thought there should at |east
be one person.

CHAI RPERSON GRI FFI'S:  Ri ght.

VI CE CHAI RPERSON M LLER: | nean, nore
t han one person. W have one person, all that's
being required right now, to escort children. And

we are saying there should be at |east another
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person wat ching out for the cars and the kids at the
cur b.

CHAI RPERSON GRIFFI'S: | don't have any
difficulty with that. That's in with the drop-off
and pick-up, and instituting traffic. Whatever
managemnment person, in those nice orange vests, with
whi stles and a cap.

(Laughter.)

VI CE CHAI RPERSON M LLER: Does anybody
el se have any other conditions they want to add?

(No response.)

CHAI RPERSON GRI FFI'S: 1" m ki ddi ng about
t he cap.

(Laughter.)

VI CE CHAI RPERSON M LLER | didn't wite
that one down. That's it with the conditions.
think there is also a variance in this application.
But not hi ng has changed that we heard with respect
to what existed at the tinme of the previous order,
so | think that remains the sane.

CHAI RPERSON GRI FFI'S:  Good. Excellent.
Anyt hing el se, then, from others?

(No response.)

CHAI RPERSON GRI FFI'S:  Ckay. W do have

a notion before us. And it has been seconded with
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the conditions as outlined by the Board.

If there's no other further
deliberation, let nme ask all those in favor signify
by saying "aye".

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  And opposed?

(No response.)

CHAI RPERSON GRI FFI' S:  Abst ai ni ng?

(No response.)

CHAI RPERSON GRI FFI'S:  Very wel | .

MS. BAILEY: M. Chairman, the Board has
voted 4-0-1 to approve the application. Ms. Mller
made the notion, M. Etherly seconded, M. Mann and
M. Giffis are in agreenent with the notion, and
it's approved with conditions. And are we doing a
sumary order, sir?

CHAI RPERSON GRIFFIS:  Yes. | don't see
any reason why we woul d not waive our rules and
regul ati ons.

(No response.)

CHAI RPERSON GRIFFI'S:  Very well. There
is no objection fromthe Board. | assume fromthe
Applicant there is no objection to issuing a sumary
or der.

MR JOHNSTON:  No.
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CHAI RPERSON GRI FFI'S: I ndeed. In which

case, why don't we do that, with the conditions as
listed, of course. Wy don't we briefly--the Board
shoul d review the conditions prior to issuance, but
t hat shoul d expedite the issuance of the order.

Very well. Anything else, then?

M5. BAILEY: Not for the norning, M.
Chai r man.

CHAI RPERSON GRI FFI'S:  Excellent. Thank
you all very much. | appreciate you all waddling
t hrough this again, the second tinme. W are happy
to see that this is noving forward. | |ook forward
to seeing that illum nated path shortly.

If there is nothing further for the
Board, then let's adjourn the norning session of the
25t h.
(Wher eupon, the hearing recessed at 12:24 p.m, to

| ater reconvene for the Afternoon Session.)
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AAF-T-EERNOON S-ESSI-ON
1:47 p. m

CHAI RPERSON GRI FFI'S:  Good aft ernoon,
| adi es and gentlenmen. Let ne call to order the
af t ernoon session of the Board of Zoni ng Adj ust nent
of the District of Col unbi a.

It is the 25th of COctober, 2005, and ny
name is CGeoff Giffis, Chairperson. Joining ne
today is the Vice Chair, Ms. Mller, and M.

Et herly, our other esteened nenber of the Board.
Representing the National Capital Planning

Commi ssion with us is M. Mann, and | believe we are
anticipating the arrival of a Zoning Comm ssi oner
shortly, but we are going to nove ahead with our
schedul e this afternoon.

And speaking to that, of course, our
agendas are placed by the door. | don't believe
they are hung on the wall yet, but we are getting
settled in and all that, we'll conme back at sone
point in the next couple of weeks. However, there
shoul d be one available to you at the table where
you entered into the hearing room Please pick it
up and you can see where you are on the schedul e
t hi s afternoon.

| am going to ask several things of
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whi ch nost of you might be well famliar. However,
let me indicate that, of course, all proceedings
before the Board of Zoning Adjustnent are recorded.
They are normally recorded in two fashions. The
nost inmportant being the court reporter sitting to
my far right, who is creating the official
transcri pt.

We al so often have live webcasts of our
proceedi ngs. W do not have that yet. Because we
are noving back into the hearing room This is our
second session back in the hearing room And it is
still being put together. It will be finished very
soon, and when it is finished, it should be very
accomodating to the general public that utilizes
this roomfor zoning issues as well as others. But
that's all | need to say at this point.

However, attendant to today, we woul d
ask several things. Please turn off your cel
phones and beepers, etc., so that we don't disrupt
the transm ssion of our proceedings. And nost
importantly, don't disrupt the attention span of
t hose providing testinony before the Board.

| would al so ask, when coming forward to
speak to the Board, prior to that, you will need to

have filled out two witness cards. W +tness cards
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shoul d al so be available for you at the table where
you entered into the hearing room And they are
avai lable right in front of the table, where you
will provide testinmony. Two of those cards shoul d
be filled out prior to comng forward to speak to
t he Board, and given to the court reporter. That
way we will be able to give you credit on the
transcript for the testinmony that you provide the
Boar d.

The order of procedure for special
exceptions and variances is as foll ows.

W will hear fromthe Applicant
presentation of their case.

W will hear from governnent agencies
reporting on the application.

Then we will hear fromthe ANC within
whi ch the property is | ocated.

Fourth, we will hear persons or parties
in support of an application.

Fifth woul d be persons or parties in
opposition to an application.

And sixth, finally, will be the
Applicant's rebuttal testinony, summations and
concl usi ons.

| will make sure that the order is
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fol |l oned and everyone understands when they shoul d
be up here. No one will mss an opportunity for
appeal s, of course. There is a different
chronology. | will get to that as it is required.

Cross exam nation of witnesses is
allowed by the applicant in a case. It is also
provided to parties in a case. The ANC wit hin which
the property is located is automatically a party in
the case, and obviously will be a full participate
inall that that means. And it does al so nean being
able to participate in cross exam nation.

The record will be closed at the
conclusion of the hearings on the cases. It will be
cl ear when the case is over. However, we wll
oftentimes require additional information be
submitted into the record. It should be very well
understood that anything that is not put into the
record, either orally today in the proceedings or in
witten subm ssion, if it is not in the record, it
will not be considered by the Board in its deci sion.

So, we will make sure that you

understand that and are clear on what you are

putting into the record. W will make sure that al
that we feel is required to fulfill the record for
our deliberation is put in. If we require
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additional information in any sort of hearing, we
will be very specific on information what shoul d be
subnmitted, and we are very specific on when that
shoul d be submitted into the Ofice of Zoning.

The Sunshine Act requires the Board to
conduct all of its hearings in the open and before
this public. This Board does enter into executive
session periodically. Qur executive sessions are
used for purposes of reviewing the record on a case
and/or deliberating on a case, in fairly rare
opportunities. The utilization of executive
sessions for these purposes is in accordance with
our rules, regulations and procedures. It is also
in accordance with the Sunshine Act.

| amgoing to indicate to you that of
course, all proceedings before the Board of Zoning
Adj ust nent schedul ed for this afternoon, but nost
are viewed as contested cases. The inportance of
that is this: we ask that in creating the full
record in this hearing roomfor the Board's
deli beration, that we also don't create any fal se
appear ances.

So we ask that people present today non
engage Board nenbers in private or personal

conversations today, so that we don't give the
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appearance to those that are here that we are
sormehow recei ving informati on outside of the record
that is being created on each case.

That being said, | amgoing to ask for
everyone that is here today that is going to provide
testinmony for the Board or even just thinking about
providing testinmony, if you would stand and give
your attention to Ms. Bailey, who is on ny very far
left. She is going to swear you in.

(Wtnesses sworn.)

CHAI RPERSON GRI FFI'S:  Good. Thank you
all very much. And thank you, Ms. Bailey. And |
will say very good afternoon to Ms. Bailey, who is
with the Ofice of Zoning, Ms. dazer, with the
Ofice of Attorney General, is next to her. M.
Moy, will be on ny left closer to me, who is al so
with the Ofice of Zoning. He will be returning
shortly.

Let ne ask at this time, Ms. Bailey, if
you are aware of any prelimnary matters.

Prelimnary matters are those which
relate to whether a case will or should be heard
today. Requests for postponenents, continuances, or
wi t hdrawal s, whet her proper and adequate notice has

been provided. M. Bailey often gets those into the
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record, and will bring that to our attention. |If
you believe there is a case on our cal endar today

t hat shoul d not proceed, for sonme el enent of a
prelimnary matter, | would ask that you cone
forward, have a seat at the table at the tine, and |
will address you after | see if Ms. Bailey has
anything for it.

Ms. Bail ey.

MS. BAILEY: M. Chairman, nenbers of
t he Board, good afternoon. There are two cases that
were withdrawn, M. Chairman, and | just wanted to
hi ghlight those with the Board. And those are
Application No. 17357, 1464 Harvard LLC, and the
other one is 17342, Aidan Mntessori School. Both
of those cases were wthdrawn, M. Chairnan.

CHAI RPERSON GRI FFI'S:  Excellent. Thank
you very rmuch. Not noting anyone el se coni ng
forward with a prelimnary matter, | think we are
ready to call the first case.

MS. BAILEY: Application No. 17349, of
M chael Taylor, pursuant to 11 DCVR 3104.1 for a
speci al exception to allow a rear addition to an
existing single fam |y detached dwel | ing under
section 223, not neeting the | ot occupancy, side

yard and nonconformance structure provisions. The
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property is located at 6919 Sixth Street, N W

(Pause.)

MR. FARMER: Good afternoon, M.

Chai rman, nenbers of the Board. | am Jon Farner,
appearing on behal f of the Applicant, M chael
Taylor. Wth nme are Edgar Nunl ey, zoning

consul tant, and M. Luther Bruner, the project
architect.

W are here seeking special exception
relief under Section 223 of the zoning regs to
permt an addition to a single famly hone in R 1-5
zone district, located at 6919 Sixth Street, N W

As you are aware, this property has a
somewhat convol uted past, due to certain errors made
in the permtting process when the addition was
originally added to the house. To wit, the property
was originally a two-story structure on a single |ot
of record, Lot 19, Square 3191. This lot was
substandard by nodern zoni ng standards. The owner
addressed the problem by acquiring the Tax Lot 811
abutting Lot 19 to the rear. The lots are
continuous and the |l oan intended to conbine the lots
into a single record |lot that would be conbi ned- -
have a conbi ned total of approximtely 5700 square

f eet.
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The first lot, Lot 19, is inproved with
a one-story single famly home with an attic that
was built in 1919. Lot 811 was inproved with a one-
story garage, a one-car masonry garage, which was
originally built in 1947.

M. Taylor, after applying for the
requi site subdivision, applied for building permts
to add a one-story addition to the rear of the
conbi ned properties. Construction was subsequently
stopped in response to conplaints about the approval
process.

It was subsequently discovered that an
error had been made in the zoning cal cul ati ons and
that the subdivided property woul d create both side
yard and | ot occupancy nonconformties as built.

The addition was already on the roof at that
particular tinme.

In meetings with the Zoning
Adm ni strator, it was determ ned that the
nonconformties would be elimnated if the garage
were raised, and the Zoning Adm ni strator then
directed M. Taylor to seek a permt to so raise the
nonconf or m ng gar age.

The property is located in the Takoma

Park Historic District and the raise permt was
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subject to HPRB review. HPRB held the hearing, but

tabl ed the issues requesting that M. Tayl or change
his plans and provi de a topographical survey of the
property.

Thus unable to raise the garage, the
Zoning Administrator then directed the Applicant to
seek BZA relief for the special exception for the
addi ti on.

Section 223 requires that the Applicant
show t hat the proposed addition does not adversely
affect the use or enjoynent of any other abutting or
adj acent properties. Particularly, any undue
effects on light and air to nei ghboring properti es.
There nust be some consi deration of reasonable
anount of privacy, of use and enjoynent of the other
properties, that it will not unduly conproni se--the
addition and the original building as viewed from
the street, or the public way, shall not
substantially visually intrude upon the character,
scal e and pattern of houses al ong the subject street
front age.

And al so nust denopnstrate conpliance
with these el ements through the use of graphica
representations, plans, photos, elevations and

section draw ngs.
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As | am sure you have noted, we have
provi ded phot ographs, draw ngs and al
representative material. M. Bruner will wal k the
Board through the architectural presentation and M.
Nunl ey will present the photographs.

The | og occupancy is not to exceed
50 percent in the R 1-B district under Section 223.
In this particular case, we believe we have net the
requi renents for the special exception as stated in
223. The light and air available to neighboring
properties is not unduly affected. The addition is
t he sane height as the existing structure. The
addi ti on, because of the slope, will not inpair
I ight or cast shadows in any adjacent property.

There is a 25-foot rear yard, which acts
as a buffer to the adjacent privacies.

The primary issue which seens to be
before us today is one of privacy. The privacy of
t he nei ghboring properties in this particular case
will not be conprom sed. The photographic evidence
will show that the trees existing on the property
and ot her yards, along with the existing fence
provi de a high degree of privacy.

| ndeed, we believe--the standard we used

in determning the privacy is a "reasonable man"
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standard. It is not absolute privacy, but whether
t he nei ghboring properties are unduly affected or
whet her their enjoynment of their own properties
woul d be affected by the addition itself.

The Applicant has al so revised the plans
to ensure that the privacy is maintained by renoving
the rear deck along the rear of the property. And
he is pledged to add additional foliage to make sure
that the privacy of the neighbors is fully
pr ot ect ed.

In ternms of visual intrusion, the
phot ographs that we have presented and wi |l discuss
today show that the visual intrusion fromthe public
way is mnimal. Moreover, once conpleted, the
addition will blend in scale and character with the
other buildings in the square. There is no interior
alley in the square. All the private properties are
adj acent and abutti ng.

The | ot occupancy of this property with
the conbined lots is | ess than 50 percent. W
calculate it to be 42.9 percent, and that is due--we
note that the O fice of Planning has calculated it
to be 43.7, and that nay be due to the consideration
of the pre-existing wooden deck, which was

originally proposed.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

133

| f the Board has no questions for nme, |
would like to turn it over to M. Bruner to nake a
presentation, in terns of the architecture.

CHAI RPERSON GRI FFI' S:  Questi on?

VI CE CHAI RPERSON M LLER | just want to
get a clarification.

MR. FARMVER:  Uh- huh.

VI CE CHAI RPERSON M LLER:  You were
speaking fairly quickly, and I thought that you said
you are unable to raise the garage? |I|s that
correct?

MR. FARMER: That is correct.

VI CE CHAI RPERSON M LLER: Did you say
that was in reaction to HPRB?

MR FARMER That is correct. The raise
permt had to be approved by HPRB. HPRB did not
approve the permt. Basically, they tabled the
i ssues and asked us to cone back with a redesign.

VI CE CHAI RPERSON M LLER: They asked you
to--

CHAI RPERSON GRI FFI'S:  They haven't
denied it. They just haven't approved the raise
permt.

VI CE CHAI RPERSON M LLER:  And you did

not cone back to thenf
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MR. FARMVER: Well, not yet. Cbviously,

we intend to go back, but we wanted to address the
BZA issues first.

VI CE CHAI RPERSON M LLER:  Thank you

CHAI RPERSON GRI FFI'S: Al right.
Anything el se at this point?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. Let's
nove ahead.

MR, FARVER: M. Bruner?

MR. BRUNER: |'m Lut her Bruner,
Architect. Have we all got an idea of this plan?

CHAI RPERSON GRIFFI'S: | think so. Wat
we are going to need for you to do, though, is pick
up a mcrophone. Those cone off the bases, and you
can speak into that. Just want to nmake sure if you
are going to be heard.

MR. BRUNER: |Is that it?

CHAI RPERSON GRI FFI'S: It shoul d work.
And then, Ms. Ferster, are you able to see these?

You are going to nove around just in
case she can't see them but make sure you are
confortable. GCkay. Let's nove ahead.

MR. BRUNER: Like it is?

CHAI RPERSON GRI FFI'S:  Yes. | think
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that's fine.

MR. BRUNER: Ckay. This is the existing
house, which was built back in the, oh, late
twenties, | guess. O early teens. Sonewhere.
think he mentioned it before.

It's small, one-bedroom It has a
basenment of sorts, and it has a living room dining
room kitchen. And enclosed porch. To that, |
wanted to add a rear addition to the house here,
which includes a first floor, nmaintain the existing
roof line and size, and height, and a small basenent
under here. "Basenent" neani ng sonething that you
can stand up in.

(Pause.)

MR. BRUNER: What | prepared was the
addition. This is the original house in here, which
is very light. And the addition to the rear, here,
whi ch has three or four bedroons, and a basenent,
with recreation space and storage space.

Oiginally, we had a little deck out
here in back with a stair, which went down to the
| oner level or the gray out in the backyard.

The garage that was nentioned is
outlined here. You see, it sits back a little bit

further than the original house. Consequently, it
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was a single building on the property, along with
t he house.

As | said, the elevations of the house,
the roof line, wi ndow configuration, etc., al
conformto the original house that was desi gned.
Sanme hei ght, same width, except it's deeper.

Since this plan was submtted and
approved, there was sonme question about the | ot
occupancy and t he anmount of space that was being
used. Consequently, we agreed to cut this deck down
here to two feet instead of four and a half or five
feet, which came out l|ooking like this. The small
t wo- f oot wi de deck would be--it's not a deck. It's
a flower ledge. It's only about that wide. And we
put a spiral stair comng off the rear fromthe
living room which shows here. This is the front,
this is the rear. The flower |edge here goes across
t he house, except where the spiral stair cones out
at a landing. And you cone down to ground here.

And that basically is the overal
concept of the house. Can you all see it?

CHAI RPERSON GRI FFI'S:  Absolutely. Those
are all in the record, at this point. AmIl correct?

MR. FARMER: That is correct.

MR. BRUNER  Yes.
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CHAI RPERSON GRI FFI'S:  Ckay. Any

guestions fromthe Board?

MR. FARVER. M. Chairman, may | ask M.
Bruner to address a couple of points?

CHAI RPERSON GRI FFI'S:  Absol utely.

MR. FARVER: M. Bruner, could you give
t he Board- -

CHAI RPERSON GRI FFI'S:  Can you get on a
m ke, though? |1'msorry.

MR. FARMER: Sorry. M. Bruner, could
you describe to the Board the condition and the
habitability of the original structure of the house?

MR. BRUNER: The origi nal house was
basically frame, and it had been sitting for, when
first sawit, two or three years ago--it had been
vacant for quite awhile. And there was quite a bit
of danage done by sonmebody or nature. Leaks and
that sort of thing. It needed a basic uplift to
make it commodi ous so that it woul d be habitable.

That was addressed in this new design,
or course.

MR. FARVER. M. Bruner, could you
describe the size of the rooms in the existing
house?

MR. BRUNER: The origi nal house was
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al nrost a sharecropper's shack. The biggest room
being the living room was about 12x12. And they

CHAI RPERSON GRI FFI'S:  What was the
square footage of the original house?

MR BRUNER |t was--

CHAI RPERSON GRIFFIS: O the first
floor.

MR. BRUNER: The first floor was about
25x50. Yes, about 25x50.

CHAI RPERSON GRI FFI'S:  Okay.

MR. BRUNER: Wi ch included the bedroom
living room dining room kitchen and a bat hroom
That's about it.

It had--because of the shape of the
roof, A-frame, you had a little bit of roomup
there. Maybe four to five feet clear once you got
up there.

CHAI RPERSON GRI FFI'S: Okay. So it's
about a 2400 square foot house, you think--25x50
woul d give you 1250 for the first floor, and there's
two floors?

MR. BRUNER: No. No.

CHAI RPERSON GRI FFI'S:  There's just one
floor.

MR. BRUNER: The attic is not a fl oor.
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CHAlI RPERSON GRI FFI S: | under st and. I

see.

MR. BRUNER: You can't stand up. Nor is
t he basenent, because it's only a little bit, and a
si x-foot ceiling height.

CHAI RPERSON GRI FFI'S: | see. (kay.

MR. FARVER. M. Bruner, could you
describe the slope to the rear of the house?

MR. BRUNER: Slope in terms of grade, or
the--oh. The grade fromthis |ower |evel here, it's
sits about a foot and a half above the floor |ine.
The natural grade fromthat point slopes down about
25-30 feet to the property line, which is where a
fence is. It drops about two, two and a half feet
in that distance.

It's shown here. The grade as it drops
down to the fence out here. This is the grade as it
exi sts now, relative to the house.

CHAI RPERSON GRI FFI'S:  Under st ood.

MR. FARVER. M. Bruner, could you
describe the house in terns of conpatibility with
the other dwellings in the imediate vicinity?

MR. BRUNER: The building, as far as |
am concerned, pretty nmuch is in conformty with the

overall fabric of the design, the aesthetics of the
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house. This happens to be a one-story house, single
story, with an attic, and a partial cellar, whereas
t he surroundi ng houses have sonewhat the sane,
simlar design, except there are quite a few of them
that are two-story. Full two-story, which go nmuch

hi gher than this one.

MR. FARVER. And in terms of coloring
and architectural elenents, could you give further
description to the Board?

MR. BRUNER: The general aesthetics of
the fenestration of the house was pretty nuch
mai nt ai ned as the original structure, which was
here. This was the original, up to this line, in an
attenpt to duplicate or replicate what was there,
with some nodifications, of course. Snal
nodi fi cati ons.

So that it then becane what | like to
think of, if you add on so that when the finished
product is done, it doesn't look like it has been
touched. So that it's nmelded, as far as I'm
concerned, very nicely. Sane roof, sane shingle,
style, siding and stucco. Al of that is simlar,
gquite simlar to the original structure.

MR. FARVER: | have no further questions

for M. Bruner at this tine. | turn it back over to
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t he Board.

CHAI RPERSON GRI FFI'S:  Any fol | ow up
guestions for the Board?

(No response.)

CHAI RPERSON GRI FFI'S:  Not at this tinme.
Any ot her w tnesses?

MR FARMER Yes. | would like to cal
M. Ed Nunley. M. Nunley will be presenting the
phot ographs that you have in the record. He is the
originator, the author, of the photographs, and can
explain to the Board exactly what is seen. In
specific, he will address the privacy issue as well
as the conmpatibility issue with the other dwellings
in the square.

MR. NUNLEY: Good afternoon, M.
Chai rman, nmenbers of the Board. The pictures were
taken to help us evaluate the potential for negative
i npact that may result fromthe construction of the
addition relating to light and air, privacy of use
of nei ghboring properties and the visual intrusion
upon the character, scale and pattern of houses
al ong the subject street frontage, as well as from

nei ghboring properties not fronting on Sixth Street.

There were three perspectives. View of
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t he nei ghboring properties from6919 Sixth Street,

t he subj ect property, view of the addition from
public space in front of the neighboring properties.
W did it fromthe public space, didn't want to
trespass on the people's properties. And al so, |

i ncl uded sone nei ghbor hood houses of simlar shape,
style, height and scale, to showthat it is, in
fact, consistent with construction in the

nei ghbor hood.

Now, unfortunately, when these were put
together, they weren't put together in their one,
two, three order.

(Laughter.)

MR. NUNLEY: So, what | amgoing to do
is, | amgoing to go through them if you will, page
by page. I1'Il make it as quick as possible. But
page by page to just give an indication of what we
were trying to show and what the picture is do in
fact show

The first six pages show t he view of
nei ghboring properties fromthe vari ous wi ndows on
the different floors of the subject property. W
went inside and the wi ndows were closed up. W
opened themup and up to get the picture to show

what you can see | ooking through those wi ndows from
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t he i nside of the house.

And they're labeled. This is the first
fl oor westernnost wi ndow, western is the one cl osest
to Sixth Street, toward 532 Cedar Street. And as
you can see, the tree buffer pretty much obscures
the view fromthat property.

Sanme situation on the second picture,
with is the first floor, the second w ndow t oward
532. That basically shows the top of the garage.
And sone--you can see the house, but that's--you can
just barely see the house.

On the next page, you've got the third
wi ndow in the house again, fromwest to east, toward
532 Cedar. You can see the house, but the foliage
ef fectively obscures the view and, in ny opinion,
doesn't affect the privacy of use of the property.

The next pictures, the third floor
wi ndow, third window. |'msorry. First floor,
third wi ndow toward 528 Cedar. And again, you can
see the house only because it rises above sone of
the tree buffer.

On the next page, you've got the first
floor, the last wi ndow, toward the yard of 530 Cedar
Street.

Now, we didn't try to tailor any of
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these to fit our purpose, so as you can see, you can
see into that backyard. But we don't feel that's an
undue condition. It's no nore than if you lived any
ot her place and you had a nei ghbor and you | ook out
t he wi ndow and you can see the nei ghbor's house.

This is a great distance away. | don't
feel that this is an intrusion on their privacy of
use.

The | ast wi ndow toward the yard of 530,
straight on, no angles. And again, you' ve got the
tree buffer.

Now, this is the attic, which you would
expect would give the greatest view. Wndows from
the attic. Even though it's not habitabl e space,
there is a window up there, and you woul d expect
t hat because of its height, it would give the
greatest view of the adjacent properties. But what
you can see on the tops of the properties--this is
toward the library, which is at the corner of Fifth
and Cedar, fromthat wi ndow. So you can see the
houses, but you can't see into the houses, nor into
the yard fromthat perspective.

The next picture is a zoomfromthe
attic toward the library. So, zoonming in, you still

can't look into houses, for exanple. You can
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probably see it's not conprom sed.

The next one is first floor, |ast w ndow
toward property 528. Again, you can see just that
little corner of the yard, where they have the two
chairs and the table, | guess that is. And you can
see the next house, but not into the house.

Again, the attic rear wi ndow toward 528
and 526, you see the large tree buffer that obscures

the view. And you can see the house, but not into

t he house.

And finally, zoomfromthe attic to 528
and 526, and still you can see the house, but that's
about it.

Now, the next set of pictures. This
shows 600 Cedar Street, N.W, which is across Sixth
Street fromthe property, right at Cedar, and | just
took this picture to show a nei ghborhood house of
sim | ar scale.

On 517, sane reason. Just to show this
simlar scale. Different design, with a simlar
scal e.

And the next few pictures are designed
to do the sane thing. Just show that the scal e of
t he house is consistent with other houses in the

nei ghbor hood.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

146

Now, look at the library in there, but
that's pretty much a noot point. Then if we go down
to 500 Aspen, which would be the ninth page, it is
| abel ed, of course, 500 Aspen Street. Again,
showi ng scal e.

And then you | ook at 501 Aspen, which is
hugely out of scale with anything else in the
nei ghbor hood, but it's like two bl ocks away. The
nei ghborhood is conprised of a nunber of different
types of houses, sizes of houses, architecture and
scale. So we were just trying to showthat it is--
that there are a variety of architectural styles and
scal e in the nei ghborhood, and that this house is no
different than those.

Next it's just showi ng pictures of the
front of the subject property showi ng that you can't
see the addition fromthe public space in front of
6919.

The next picture, just fromthe rear, we
tal ked about the slope in the rear yard, the 25-foot
rear yard. These are views fromwthin that rear
yard.

Ckay. As we nove along, we get to a
picture | abel ed 524 Butternut Street, and | just

took that one to show the side yard finish. It's
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very simlar to the side yard that is proposed for
t he addition.

CHAI RPERSON GRI FFI'S: I n terns of
material ?

MR. NUNLEY: In ternms of material. In
terms of material.

CHAI RPERSON GRI FFI'S:  Sure. It's a
stucco finish

MR, NUNLEY: Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR. NUNLEY: Now, we get into the neat,
with the sidewalk in front of 528 Cedar Street
towards the addition. Again, we didn't encroach on
peopl e's property, so we took all of the pictures
fromthe sidewal k. You can't see the addition from
this viewpoint, fromthis perspective. Again, the
tree buffer is such that it's invisible. Again,
when you get over to 6914 Fifth Street, which is on
t he next page over, the sane situation. And 6902,
which is just below that, you can't see the
addi ti on.

These are Fifth Street. Now, the reason
we went as far as Fifth Street is because sone of
t he nei ghbors had i ndicated that they had a probl em

with the intrusion of the addition. So we--again,
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we didn't go into their backyards. W didn't want
to trespass, but we did take pictures fromthe
public space to show what kind of view there would
be. And what kind of intrusion, if any, there m ght
be.

The next few pages show all of the
addresses on Cedar and on Fifth Street, 6900 Fifth
fromtwo perspectives.

And then we go to--the next picture is a
single picture on a single page, 520 Butternut,
whi ch shows in addition that it's very, very simlar
to the one that we propose, which is just one bl ock
away.

CHAI RPERSON GRI FFI'S: How do you know
that is an addition?

MR. NUNLEY: Well, it just appears to be
an addition fromthe way that the designis. It may
have been the original building, but it doesn't
appear to be.

CHAI RPERSON GRI FFI'S:  Just to be clear.
Whi ch portion do you think is an addition, or are
you trying to--

MR. NUNLEY: Well, definitely the
rearnost portion is an addition.

CHAI RPERSON GRI FFI'S: Wi ch is appearing
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to be kind of pink, in our picture?

MR, NUNLEY: Yes. Yes.

CHAI RPERSON GRIFFIS:  So there is a one-
wi ndow and it | ooks |ike maybe a covered w ndow -

MR. NUNLEY: That's what it appears to

CHAI RPERSON GRI FFI'S:  Okay. So, the two
| evel s and possi bly a basenment or cellar underneath?

MR. NUNLEY: Uh- huh.

CHAI RPERSON GRIFFI'S:  That's the portion
that you are--

MR. NUNLEY: Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR. NUNLEY: But the scale of the house
intoto is very simlar to what we have proposed,
and what we are | ooking to get approval for today.

CHAI RPERSON GRI FFI'S:  Okay.

MR. NUNLEY: Ckay. Again, show ng the
tree buffers from Cedar Street, and the privacy
fence. This was taken fromthe porch, the exterior-
-the porch of 6919 toward Cedar Street.

Again, | tried to get as many angl es as
possi bl e- -

CHAI RPERSON GRI FFI'S: Sure.

MR. NUNLEY: --to try to give a clear
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and conplete picture. And the next is just kind of
disjointed. It's a house on Butternut that | just
happened to drive by and saw that it was of simlar
scale and | took that picture. And the sane for the
next one.

CHAI RPERSON GRIFFI'S: Can |--just to put
it, franme it for nmy own understandi ng--

MR. NUNLEY: Yes, sure. Certainly.

CHAI RPERSON GRI FFI'S:  You are saying
there's an awful lot of simlar scales. But let's
take this one in particular, Butternut. This
appears to me to be a three-story building. |Is that
what it is--

MR. NUNLEY: It looks to be to me--1'm
tal ki ng about basically square footage, even though
the design is different--

CHAI RPERSON GRI FFI'S: | see.

MR. NUNLEY: It appears to be, in terns
of scale, it appears simlar in size, if you will.

CHAI RPERSON GRI FFI'S:  Ckay. So you are
tal ki ng about not necessarily | ooking to nake
simlarities in height, but maybe in vol une, vol une
i n square footage.

MR. NUNLEY: Height as well as vol une,

but in all cases, height is not the issue.
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CHAI RPERSON GRI FFI'S:  Ckay. | think

under st and.

MR. NUNLEY: Al right. Again, fromthe
porch toward the 6915, which is the neighbor to the
south. The viewis actually no different than just
fromthe original house, but | included that as
wel | .

Agai n, Cedar Street, another house on
Cedar Street, not the 500 block. Simlar scale.

And then we get down to the Public
Li brary.

Now, with many of these houses, it is
very difficult to see the scale, because of the tree
buffer. That's one of the things that | have
poi nted out, that there's a | ot of foliage, natural
foliage, in the general area that buffers houses,
one from anot her.

That is in fact the case with our
property as well, as can be seen in a nunber of
t hese pictures.

| go past the side yard. W took other
pictures fromthe interior. That's what | amtrying
to work ny way toward now, toward the end of the
proj ect .

(Pause.)
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MR. NUNLEY: Ckay. Here we are. Al

right. The only way | can really do this wthout
page nunbers and wi thout it having been put together
alittle better is, it's 12 pages fromthe | ast.

CHAI RPERSON GRI FFI'S:  And what is the
headi ng of it.

MR. NUNLEY: It says rear yard, 532
Cedar from front porch, 2919 Sixth Street, is the
first picture.

CHAI RPERSON GRI FFI'S:  Okay.

(Pause.)

MR. NUNLEY: Ch, I'msorry. | should
have said 2619. Typo.

(Pause.)

CHAI RPERSON GRI FFI'S:  Okay. Yes, 2619
Sixth Street. Good.

MR. NUNLEY: Al right. Now what |
wanted to get to is the next, beginning with the
next picture, is where we--the wi ndows were--sone
wer e boarded up, sone were covered for protection
since the property could not be--the construction
coul d not conti nue.

So we went in and we pulled off the
boardi ng, and the plastic protected pieces, to get

t hese shots. Now, this shot was taken fromthe
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center of the room fromthe front room of the
existing building. So this is the view of that pre-
exi sting, and it has not changed.

The next page, this is the view of 6915,
which is, again, the neighbor to the south, fromthe
front roomin the existing house. And again, you
see the tree buffer and the privacy fence.

Now, the next one is 532 Cedar fromthe
front room of the existing basenment. The w ndow
gl ass was dirty, but you an still see that there
isn't much you can see.

The next picture is fromthe existing
basement bat hroom toward 532 Cedar, and it's in the
basenment so you see the privacy fence, and the tree
buffer rising above it.

And from the basenent toward the south
| ooki ng at 6915, this is fromthe laundry room you
can see the privacy fence and two wi ndows but of
course you can't see into those w ndows.

Al right. Now, again, another typo--
this is a view of 6919, that's 6915 fromthe
basement recreation roomof 6919. And there are two
pi ctures which were taken fromdifferent distances
fromthe wi ndow but they show t he sanme view.

Now, the existing attic had a bat hroom
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init, and it had a window in there, so we took that
shot but you can't see anything through that w ndow.

The next one, 6915, fromthe basenent,
all you see is the privacy fence.

You nove to the view of 6915 fromthe
basenment at the open wi ndow, which is about m dway
in the addition, and | pointed the camera upward.

If | had pointed it straight, all you would see is
the privacy fence. But | wanted to give a clear

pi cture of what m ght be seen through that w ndow.
So you can see the house, but you can't see into the
house.

The next one is a view of 6915 fromthe
basenment at the center of the room as opposed to
being right at the window, as | was with the earlier
picture. And all you see is the privacy fence and
the door to, | guess that's a door to his--what is
t hat--a shed back there.

This is another view from6915. It
shows the principal building on the right and then
the--1"mnot sure what that is--it |looks like it was
originally built as a garage, but now used as a shed
or sonething else, to the left of that.

And fromthe basenent w ndow, the center

of the room you see nothing, except the siding on
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the house. The same thing fromthe next picture on
t he next page.

And fromthe basenent rearnost w ndow,
toward 530 Cedar, again, you' ve got the tree buffer
obscuring the view

The next page, you've got 528 Cedar
Street fromthe northernnost, which would be the one
cl osest toward Cedar Street, rear basenment w ndow.
And you see the tops of the houses.

Now, there is a gazebo in the rear yard
of 6915, that you can barely see, again, because of
the tree buffer, but | shot in that direction just
to show that the tree buffer prevents visual
i ntrusion.

The next picture is just a picture of
the front of the existing house taken up through the
access to the garage. You can see the addition, but
in this case, the only reason you can see it is
because of the scaffolding that's up there.

And | took a picture of 6916 Sixth
Street because that was--that's across the street
fromour property. There is no real inpact to that
property at all, but | had a--an erroneous note that
i ndicated that they were in opposition. So, | just

wanted to see what that house | ooked |ike, and
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whet her it could be considered to have an inpact.

Now, we get back down to the other
parts, the other pictures that show the view of the
addition fromthe public space on Cedar Street and
on Fifth Street.

This is the view toward the addition
fromthe driveway at 6914 Fifth Street, and again
you see nothing but the tree buffer.

The next one is back to the house, first
fl oor, westernnost w ndow, toward 532 Cedar. Oh.
|"msorry. |'mback at the begi nning!

(Laughter.)

MR. NUNLEY: |'ve gone all the way
t hrough. But we took those pictures, again, so that
we woul d under st and whet her there woul d be any
i npact and now that we believe that there is no
undue inpact, we wanted to present them here at the
Boar d.

CHAI RPERSON GRI FFI'S:  Okay. | think the
only ones we mi ssed were the garage.

MR. NUNLEY: Say that again, please?

CHAI RPERSON GRI FFI'S: W had two of the
garage. Did you note those? Did | mss that?

MR. FARMER: Those were not discussed.

The two interior.
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MR. NUNLEY: OCh. | took those pictures

because when we were going before the Historic
Preservati on Review Board, to try to get the garage-
- permission to renove the garage, a question cane
to m nd.

Was it in fact a historic structure?
When was it built?

CHAI RPERSON GRI FFI'S:  Uh- huh.

MR. NUNLEY: So as we wal ked through, I
saw that sonmeone had witten "1947" in the concrete,
so | took pictures of that, so we could chronicle
when the garage was built. And they got into this
package.

CHAI RPERSON GRI FFI'S:  CGood.

(Laughter.)

CHAI RPERSON GRI FFI'S:  An ol d practical
j oke, pour sone new concrete and put 1949 in there?

MR, NUNLEY: Yes!

(Laughter.)

CHAI RPERSON GRI FFI'S:  Must be historic.
Good. kay. Any questions on that clarification to
t he Board? Yes?

VI CE CHAI RPERSON M LLER: How many
stories does this house have?

MR. NUNLEY: This is--one story with an
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attic and a partial basenent.

VI CE CHAI RPERSON M LLER  And t hese
photos are from each story?

MR, NUNLEY: Yes.

VI CE CHAI RPERSON M LLER: And the attic
as wel I ?

MR. NUNLEY: And the attic. Basenent,
main floor and attic. |In both the existing
structure and the addition.

VI CE CHAI RPERSON M LLER: And t hey cover
all the views around?

MR. NUNLEY: All the views to every
wi ndow.

VI CE CHAI RPERSON M LLER:  Ckay. Thank
you.

(Pause.)

MR. FARVER: If | can just--one question
to M. Nunley. M. Nunley, having an opportunity to
observe the foliage and the tree buffers, what is
your opinion in terns of the change of seasons and
its effect on the buffer?

MR. NUNLEY: The |eaves will--you wll
| ose the | eaves, but nmy opinion is that the tree
buffer is so thick that even though there will be

nore of a lien of sight than there would be in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

159

summer, | don't think that it would constitute an
undue vi sual intrusion.

MR. FARVER: One sinple follow up
guestion. Can you give us a percentage of the nunber
of evergreens in that?

MR, NUNLEY: No!

(Laughter.)

MR. NUNLEY: No, I'mnot--1 have no way
of knowi ng that at this point.

MR. FARMER: No further questions.

VI CE CHAI RPERSON M LLER: To fol |l ow up.
Are the trees that are creating the buffer, are they
evergreen or are they not?

MR. NUNLEY: Well, they are both. But
fromwhat | have seen fromthe pictures, nost are
not evergreen.

VI CE CHAI RPERSON M LLER:  Thank you

CHAI RPERSON GRI FFI'S:  Your case.
Anyt hi ng el se?

MR. FARVMER: That is it. 1'll save ny
reviewi ng remarks for summation

CHAI RPERSON GRI FFI'S:  Sure. Excellent.
Let's go. M. Ferster, are you ready for cross of
the witnesses? |s there a chair?

MS. FERSTER: Good afternoon. Andrea
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Ferster, for the neighbors in opposition. | have a-
-1"d like to start with M. Bruner. Perhaps we
coul d share this mcrophone. O you can pass the

ot her one.

(Pause.)

M5. FERSTER. It woul d be hel pful,
because | have some questions about the draw ngs,
perhaps, if you could address them-what | would
like you to, M. Bruner, is just clarify the nunber
of rooms in both the original house and the
addition, by floor, because | was confused as to the
exact nunber of rooms and bedroons that were in the
house. Can you start with the original house?

CHAI RPERSON GRIFFI'S:  If we could have
just alittle clarification of the draw ngs, and
then I going to have to ask where we--what the need
to go too far into this, if we go too far into it.

So we are counting the nunber of roons
in the original house, and the nunber of roons in
t he extension.

M5. FERSTER. That is correct. Starting
with the basenent, how many roons are in there?

MR BRUNER: In the basenment, there are
no roonms in the existing house. I'msorry. |It's

st or age space.
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MS. FERSTER  Ckay.

2

BRUNER. It has a very |low ceiling.

M5. FERSTER. (Okay. How high is the
ceiling?

MR BRUNER | think it's about 6'6", if
t hat nuch.

MS. FERSTER  Si x-si X.

MR. BRUNER: To the joist.

M5. FERSTER. It could be used as living
space, but--

MR. BRUNER: Not | egally.

M5. FERSTER. A bedroom You nean you
can't have a legal roomthat's under 6'6"7?

MR. BRUNER: That's right.

M5. FERSTER. Okay. On the first floor,
you say there's one bedroon?

MR. BRUNER  Yes.

M5. FERSTER. Okay. And on the--in the
attic, isn't it correct that there's a bathroomin
the attic?

MR. BRUNER: There is a bat hroom

M5. FERSTER. That's right. And there
are two roons in the attic?

MR. BRUNER: Two spaces.

M5. FERSTER. Two spaces. Thanks. Now,
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in the addition, if we could just go, starting with
the bottom fl oor, the basenent floor of the
addition. The ground fl oor.

MR. BRUNER: Ckay.

M5. FERSTER. How many roons in the
ground fl oor?

MR. BRUNER: In the ground floor, one,
two, three, four, five, six. Six roons.

M5. FERSTER. Six rooms. How many
bedr oons?

MR. BRUNER  Two.

M5. FERSTER. COkay. The other four
roons are what?

MR. BRUNER: Living room dining room
ki t chen.

MS. FERSTER: And one nore room That's
five. Okay. If you have two bedroons, one living
room one dining room one kitchen, which is five
roons, what is the sixth roon?

MR. BRUNER: |'ve got bedroom bedroom
dressing room-that's three bedroons.

MS. FERSTER  Three bedroons. Thank
you.

MR. BRUNER: Right. Dining room and

[iving room

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

163
M5. FERSTER. (Okay. So, three bedroons

in the ground floor. And the second floor, how many
roons in the second floor?

MR. BRUNER: Second floor? There is no
second fl oor.

MS. FERSTER Well, the floor above the
ground fl oor.

MR. BRUNER: Attic. |It's either attic
or the floor below, the basenent.

M5. FERSTER. Ckay. How many roons in
the fl oor above the ground? Okay. | understand. |
understand. kay. How many roomnms in the attic?

MR. BRUNER  Two.

MS. FERSTER Two rooms in the attic.
BRUNER: Well, two spaces.

FERSTER  Two spaces?

2 5 3

BRUNER: And a bat hroom
M5. FERSTER. Ckay. So, then, on the
fl oor bel ow the ground floor, how many rooms are in

t hat ?

2

BRUNER: That's the basement |evel.
MS. FERSTER  The basenent |evel. Thank
you.
MR. BRUNER: Ckay. In the basenent

| evel, we have--where is ny other plan--in the
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basenent | evel, we have one, two, three, four, five

bedr oons.

M5. FERSTER: Five bedrooms. kay.
Good. So, that's a total of eight bedroons, then.
Correct?

MR. BRUNER  Yes.

M5. FERSTER. Ckay. Thank you. | do
have any further questions for you. Thanks.

MR. FARMER. Can | have redirect?

n't

CHAI RPERSON GRI FFI'S:  Yes. That's okay,

go ahead with your questions.

M5. FERSTER. No, | have questions fo
M. Nunl ey.

CHAI RPERSON GRI FFI'S:  Oh? You are?

MR. FARMER:  She was done with M.
Bruner .

CHAI RPERSON GRI FFI'S:  Okay. Cood.
Let's do that. W'Il just do redirect to the
Wi t nesses, Ms. Ferster, and then you can conti nue
on, if there is cross on the redirect, and hopefu

we'll nove it on.

r

[y

MR. FARVER. M. Bruner, | just want you

to clarify for the Board. The plans as shown, we

the original plans. As built, focusing your

re

attention on the basenent |evel, how many roons are
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t here?

MR. BRUNER: I n the existing basenent?

MR. FARMER: I n the existing basenent.

MR. BRUNER: I n the existing basenent,
there are one, two, three--

CHAI RPERSON GRI FFI'S: Hold on. It won't
be recorded. W don't have it.

MR. BRUNER: All right. 1In the basenent
| evel, in the existing house, there are three roons.

MR. FARVER: I n the addition, how many
roons are there? As built.

MR BRUNER: In the addition?

MR. FARMVER:  Uh- huh.

MR- BRUNER: In the addition, we have
one, two, three, four, five bedroons.

MR. FARMER. M. Bruner, are these
intended to be used as bedroons?

MR. BRUNER: As far as | know, probably
three of them | amnot sure. There's sone
guestion about the recreation space and storage
space, which was raised, but for the time being this
is sinply the design that | came up with

MR. FARMER: No further questions for
M. Bruner. | wll clarify later.

CHAI RPERSON GRI FFI'S:  Ckay. Well,
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perhaps some clarity, indicating that there, in your
line of questioning, what we are seeing here | abel ed
as four bedroons, and one room for storage?

MR. FARVER: M under--obviously, | am
not supposed to testify, but based on ny observation
as to what was built, and in speaking with the
owner, we don't have that nunber of "bedroons” in
t he basenent. The spaces--there is a storage area,
study and recreational space and one bedroom

CHAI RPERSON GRI FFI'S:  Ckay. All right.
| am not understandi ng why we are counting bedroons
yet. Maybe that will come into clarity.

MR. FARMVER: | am not going to--

CHAI RPERSON GRI FFI'S:  The roons are
roons. | nean, what we are seeing here, the plans
that were essentially built, whether you | abel them
pool roons, ballroons, bedroons, whatever.

MR FARMER: Correct. That is
absol utely correct.

CHAI RPERSON GRI FFI'S:  Okay. Cood.

M5. FERSTER. Thank you. M. Nunley, if
you could turn to your photographs for a nonent.
woul d just ask you to identify which of those
phot ographs were taken fromthe addition at the--I

guess fromthe attic. Fromthe attic of the
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addi ti on.

MR. NUNLEY: Bear with ne while | hunt
t hrough again. They weren't put in in any kind of
order that | could quickly get to them

(Pause.)

M5. FERSTER. |'msorry. Wile you are
hunti ng through, perhaps it m ght be hel pful for you
to also hunt for the second--mnmy second question,
which is, I would also like you to identify which of
t he photos were taken fromthe floor below the attic
of the addition.

(Pause.)

MR. NUNLEY: Al right. You are talKking
about fromthe interior?

MS. FERSTER  That is correct.

MR. NUNLEY: Ckay.

(Pause.)

MR. NUNLEY: Al right. On the second
page, first floor, which would be the floor above
t he basenent and bel ow the attic, third w ndow
toward 532 Cedar Street, that's one. And again,
first floor, third wi ndow, toward 528 Cedar, which
is also on that sane page.

M5. FERSTER  Ckay.

MR. NUNLEY: First floor, the next page,
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first floor, |last w ndow, toward 530 Cedar, and
first floor, last wi ndow, toward the yard of 530,
straight on. Ckay?

M5. FERSTER  Ckay.

MR. NUNLEY: And on two pages down, the
one that is labeled first floor, |ast w ndow, toward
528.

M5. FERSTER. \Which page is that?

MR. NUNLEY: There aren't any numnbers on
them so--the fourth page.

(Pause.)

MR. NUNLEY: Eleventh page fromthe
back. And this is fromthe sane |level, but fromthe
exi sting house. It says view toward--

M5. FERSTER No. That's fine. |'m
just interested in the views of the addition. So
that is not the addition?

MR. NUNLEY: The views fromthe
addi ti on?

MS. FERSTER  The views fromthe
addi ti on.

MR. NUNLEY: Ckay. No, that one's not
fromthe addition. Fromthe existing house.

(Pause.)

MR. NUNLEY: Al right. Eighth page
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fromthe rear. And this is in the basenent. You
still only interested in the--

MS. FERSTER No. Just the first floor
of the attic. Thank you. O the addition.

MR FARMER. Fromthe first floor--of
the attic?

MR. NUNLEY: Did she say first floor?

M5. FERSTER O the attic of the
addition, or the first floor of the addition.

MR. NUNLEY: Attic? Okay. Then the
eighth page, | believe it is, which says view-you
do have a copy of this, right?

MS. FERSTER  Yes.

MR. NUNLEY: Ckay. View toward 530
Cedar fromexisting attic bathroom

M5. FERSTER. Ckay. That's existing
attic, not the addition, correct?

MR. NUNLEY: Yes. Sane page, Vview of
6915, from basenent of mddle of room

M5. FERSTER. (Okay. So, that's not the
attic.

MR. NUNLEY: No, that's basenent.
Basenent, basenent.

(Pause.)

MR. NUNLEY: It appears that's it in
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t hi s package.

M5. FERSTER. COkay. So, is it correct,
t hen, that you have no photographs showi ng the view
fromthe attic of the addition?

MR. NUNLEY: | don't know if they are in
this package. | know we have the photos. W did
t ake the phot os.

M5. FERSTER. COkay. But in that
package, there are no photos fromthe attic of the
addition? |Is that correct?

MR. FARMVER: There is one to the library
fromthe attic.

MR. NUNLEY: Yes, there is, but--

CHAI RPERSON GRI FFI'S:  How about the view
toward the library?

MR. NUNLEY: Yes, that's the one | was
| ooking for now The viewtoward the library from
the attic, but we also had pictures--

CHAI RPERSON GRI FFI'S:  The fifth page
fromthe first.

MR. NUNLEY: Thank you.

M5. FERSTER. Ckay. So that's the only
photo, then, fromthe attic, is of the view toward
the library?

MR. NUNLEY: Ckay. We've got one, two--
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CHAlI RPERSON GRI FFI'S: What about the

page before that? Where are those photographs
shown? The bottom one says, "Attic, rear w ndow
towards 528 and 526". |Is that the addition? That
| ooks like a newy franed openi ng.

MR. NUNLEY: Yes. This is the addition.
This is fromthe attic addition.

CHAI RPERSON GRI FFI'S:  Okay. So, Ms.
Ferster, you are trying to find out where on the
addition on the attic |evel, the photographs were
t aken fronf

MR, FARVER If | may--

CHAI RPERSON GRI FFI' S: Yes.

MR FARMER It's marked attic, rear
wi ndow, toward 528 and 526 Cedar Street.

CHAI RPERSON GRI FFI'S:  Right.

M5. FERSTER  Ckay.

CHAI RPERSON GRI FFI'S:  So, if | am
understanding, just to go directly to the answer to
your question, if we start at the--one, two, three--
fourth page in on ny package, that's where we start
with, in the addition, the rear, the attic.

M5. FERSTER. (Okay. So there's two
photos taken fromthe attic.

MR FARMER:  No.
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CHAI RPERSON GRI FFI'S:  |I'm counti ng
three. |'mcounting four.
M5. FERSTER. |'msorry. Do you have an

extra copy?

CHAI RPERSON GRI FFI'S: Do we have an
extra copy of this?

MR. NUNLEY: | don't know that | brought
one- -

CHAI RPERSON GRI FFI'S:  Okay. W can get-
-do we have--how many? Get themout there. Good.

(Pause.).

M5. FERSTER. Ckay. All right. Thank
you. Let me ask you a couple of questions about the
pi ctures that you have shown fromwhat you call the
first floor.

The picture that you showed shows
basically the third and the | ast wi ndow toward the
west of the addition. |Is that correct?

MR. NUNLEY: [I'msorry. Could you
clarify exactly which photos you--

MR FARMER. Al of them are | abel ed.
Wi ch one- -

M5. FERSTER. Right. On page 2, and
page 3, and page 4, you indicated that those were

views fromthe addition, fromthe first floor, and
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t hey were--on page 2 you indicated that they were
the third w ndow.

MR. NUNLEY: Uh- huh.

M5. FERSTER. And on page 3, the | ast
wi ndow, and page 4, also the last window. Do you

have--so those are the westernnbpst w ndows on the

addition. |Is that correct? "' msorry.
East er nnost wi ndows on the addition. | s t hat
correct?

MR. NUNLEY: These are toward Cedar
Street.

MS. FERSTER  Towards Cedar Street?

MR. NUNLEY: If | maybe had el evati ons,
would it be helpful if he pointed to the--

MS. FERSTER  Yes, it would be,
actual ly.

(Pause.)

MR. NUNLEY: The last window, if that's
what you are referring to, is toward the east. The
east er nnost .

M5. FERSTER. (Ckay. So, can you j ust
poi nt on that elevation, which of the wi ndows are
depicted in those photographs that | nentioned? The
third wi ndow and the | ast w ndow?

MR. NUNLEY: Wiere is the first one--1'm
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sorry. \Wich--

MS. FERSTER: On the addition.

MR. NUNLEY: In which direction?

M5. FERSTER. He indicated that they
were third and the Iast windows and | think they
were on the east. |In the eastern direction.

(Pause.)

MS. FERSTER Toward the eastern end of
t he house. Toward the front.

MR. NUNLEY: Toward the front is the
west ern.

M5. FERSTER. Al right. So which were
t he wi ndows that you showed?

MR. NUNLEY: The eastern wi ndows are the
ones that are toward the rear of the house.

M5. FERSTER. Okay. And which were the
wi ndows that you showed on your photographs?

MR. NUNLEY: This would be--1 assune
this is the first floor. This would be the
east er nnost wi ndow.

M5. FERSTER. (Okay. And then you showed
a picture fromthe one that is right next to that.
I's that correct?

MR. NUNLEY: Third w ndow, yes.

M5. FERSTER. (Okay. And did you show a
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picture fromthe one all the way toward the--

MR. NUNLEY: Here?

MS. FERSTER Yes. The other two
wi ndows. Are there any pictures fromthose other two
wi ndows?

MR. NUNLEY: Yes. This is the existing
garage. Were's the rest--1"msorry | don't have
this in a better organi zed manner, but--

CHAI RPERSON GRI FFI'S:  Actually, let's
get just clarification of your nomenclature of how
you have addressed the windows. | think that's
probably what she is struggling wth.

MR. NUNLEY: Ckay.

CHAI RPERSON GRIFFI'S:  And we will also
be--when you say "last" w ndow, that means furthest
fromthe front?

MR. NUNLEY: Furthest fromthe front,
yes. Wien | canme here, | was starting here--

CHAI RPERSON GRI FFI'S:  Good. So conti nue
with the |ast w ndows.

MR. NUNLEY: --and we noved in this
di rection.

CHAI RPERSON GRI FFI'S: Good. What's a
“third" wi ndow, though? The third wi ndow in the

addi ti on?
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MR, NUNLEY: Yes.

CHAI RPERSON GRI FFI'S: Okay. So it's the
third wi ndow counting fromthe addition

MR. NUNLEY: Yes.

CHAI RPERSON GRI FFI'S:  That makes sense
tome. So that's four, second to last. But we
won't confuse it.

Ckay. So that's on the--whichever
directional side it is--it's toward the street, is
how you have addressed it.

MR NUNLEY: If this is the north
el evation, which would be facing toward Cedar.

CHAI RPERSON GRI FFI'S:  Gkay. So we have
several fromthe last window, first level. Cear?

MR, NUNLEY: Yes.

CHAI RPERSON GRI FFI'S:  And then we have
several fromthe first level, |last w ndow, toward
528, which is the other side?

MR. NUNLEY: Uh- huh.

CHAI RPERSON GRI FFI'S:  If | am not
m st aken. Correct?

MR. NUNLEY: Right.

CHAI RPERSON GRI FFI'S:  Okay. And then
you have one in there that I am seeing. Were you

have the second wi ndow, and the third wi ndow, in the
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addi ti on.

MR, NUNLEY: Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR. NUNLEY: In the |ower |evel--

CHAI RPERSON GRI FFI'S:  That's okay. What
el se do we have?

M5. FERSTER. Ckay. Wich photo depicts
the view fromthe south el evation on the first
floor?

MR. NUNLEY: Those are the ones toward
6915.

MS. FERSTER  Wich one is that?

MR. NUNLEY: Are you | ooking for
specific--we have a series of wi ndows fromthe
sout h.

(Pause.)

MS. FERSTER  And then the other
guestion we have is whether or not on the--on the
eastern, the back, the rear of the addition, the
eastern el evation, on the ground floor, whether
there are any views fromthat |ocation?

(Pause.)

MR. NUNLEY: So you are concerned only
about the interior?

M5. FERSTER. Right. That is correct.
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(Pause.)

MR. NUNLEY: They don't appear to be
part of this package. | do have--I know we took
t hem

M5. FERSTER. Ckay. Thank you. Thank
you. So there is no photograph fromthe south
el evation ground floor, no photos fromthe ground
floor on the east elevation. That is correct?

MR. NUNLEY: No, that is not correct.
We do have themfromthe east elevation--1 nean, the
north elevation. North elevation.

M5. FERSTER. Right. South. Rear,
ground floor, no photos?

MR. NUNLEY: They don't appear to be in
t hi s package.

M5. FERSTER. Ckay. Thank you. Ckay.
| have one nore question fromyou and then |I' m done.

You testified that you did not believe
that the addition will affect the Iight and air of
t he adj oi ni ng properti es.

MR. NUNLEY: That is correct.

M5. FERSTER. Did you performa sun path
study to reach that deternination?

MR. NUNLEY: No, | did not. | just used

common sense approach in |ooking at the size and the
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nunmber of trees.

M5. FERSTER. Ckay. Thank you

MR. NUNLEY: Uh-hum

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MS. FERSTER | have no further
guesti ons.

CHAI RPERSON GRI FFI'S:  Good. Fol | ow up?
Clarifications fromthe Board?

VI CE CHAI RPERSON M LLER: | just have a
coupl e of questions. One is, is the garage
attached, or not attached to the addition?

MR. NUNLEY: It is now attached to the
addi tion, yes.

VI CE CHAI RPERSON M LLER  And al so, with
respect to--

MR. NUNLEY: Well, when | say
"attached"--it's wall on wall. There is no

comuni cation fromthe addition to the garage. You

know.

VI CE CHAI RPERSON M LLER It is
attached?
The wal | ?

MR. NUNLEY: Wall on wall, yes.
VI CE CHAI RPERSON M LLER: Ckay. Then ny

next question is, just with respect to the nunber of
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stories, | believe you all said there was only one
story in this house? And that's doesn't sound--how
do you determne that there is only one story? You
are saying that the basenent is not a story?

MR. NUNLEY: Well, no. The basenent is
not a story. |It's a cellar, by definition.

VI CE CHAI RPERSON M LLER It's a cellar?
What is--

MR. NUNLEY: By definition, the zoning
regul ations. The ceiling height is |less than four
feet above the adjacent grade.

VI CE CHAI RPERSON M LLER:  The ceiling
height is less than four feet--

MR. NUNLEY: Above the adjacent grade,
yes. | believe that was the determ nation that was
made.

VI CE CHAI RPERSON M LLER:  The basenent
is only four feet high?

MR. NUNLEY: No. What | amsaying is
that the ceiling of the basenent |evel--

VI CE CHAI RPERSON M LLER: Oh. Above the
gr ade.

MR. NUNLEY: ~--is less than four feet
above the adjacent grade, which by zoning

definition, makes it a cellar and not a basenent.
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VI CE CHAI RPERSON M LLER:  Thank you

MR. NUNLEY: And therefore not a story.

VI CE CHAI RPERSON M LLER  Ckay. Ckay.
Then with respect to the attic, what nakes that not
count as a story.

MR. NUNLEY: Because it doesn't have the
ceiling height to nmake it habitabl e.

VI CE CHAI RPERSON M LLER:  What ceiling
hei ght does it have?

MR. NUNLEY: What is it?

MR BRUNER It varies from6 feet down.

VI CE CHAI RPERSON M LLER  So it's no
hi gher than six feet at any point. |Is that what you
are saying?

MR. BRUNER: No, your cross-bracing in
the ceiling is approximtely six feet above the
floor line. To the ridge of the room it's probably
around eight or nine feet.

VI CE CHAI RPERSON M LLER.  Ch, | see.
kay. So at the | owest point, it's below six feet.

MR. BRUNER:  Bel ow si x.

VI CE CHAI RPERSON M LLER:  Ckay. Thank
you.

CHAI RPERSON GRI FFI'S:  Very well. If

there is nothing else, let's go on, and hear from
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the O fice of Planning.

M5. BROWN- ROBERTS: Good afternoon, M.
Chai rman, and nmenbers of the Conmission. | am
Maxi ne Brown- Roberts fromthe Ofice of Planning.

The Applicant is seeking a special
exception for the proposal that does not neet the
required | ot occupancy and rear yard. The rear yard
setback is not provided on the north side because
HPRB has requested that the garage be retained. The
| ot occupancy is |lower than that which is all owed
under Section 223.

Section 223 outlines requirenments
regardi ng the use, enjoynent and privacy of adjacent
properties, and that they will not be conproni sed.
In the Ofice of Planning position, proposed
addition will affect the adjacent nei ghbors because
of the building that towers over the adjacent
properties, that will be different in scale. The
buil dings will not be screened by the existing
fences, because the building--the addition--is
hi gher .

The |l arge gl ass doors to the rear of
the--will provide unobstructed views into the
property to the east. The architectural details on

t he adj acent hones are not denonstrated in the plan
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subm tted.

Because of these factors, the Ofice of
Pl anni ng reconmends deni al of the application.

Thank you, M. Chairman.

MR. ETHERLY: Very briefly, if I could,
M. Chairman. | just wanted to foll owup on the
Ofice of Planning's report.

Two very primary issues | would hazard a
guess. One, the issue of scale, if you will, of the
proposed project. And then secondly, the issue of
i mpact on privacy.

Wth respect to the issue of scale
first, we have heard a little bit of testinony about
sonme of the change in grade, topography, if you
will. Interns of--1 amtrying to get a sense of,
as we conpare this property, to neighboring
properties, if the topography or if the grading were
not necessarily so variant, if you will, are we
| ooking at a structure that is still somewhat on
scal e with surroundi ng properties?

O would it be your sense--it's a little
bit of a hypothetical, so perhaps bear with nme, as |
work through it. But if the topography, the
grading, were all equivalent, would this still be a

property that in your opinion would be out of scale
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wi t h adj acent properties?

M5. BROWN- ROBERTS: | don't think so.
think that the difference, the big difference is the
t opography that causes the scale to differ,
especially, it's not--when you viewit from I
think, Sixth Street, you don't get the--it's a
di fferent appearance that you get fromthat you get
on the eastern side of the property, because there
is such a great difference between what is on the
subj ect property and the adjacent nei ghbors.

So that is where nmy concern is with the
t opography that causes this difference.

MR. ETHERLY: Okay. And then let ne
nove on, briefly, to the issue of privacy. W also
had a little bit of testinony fromthe Applicant
regardi ng the issue of sone of the natural buffering
or shading, screening if you will, as provided by
some of the foliage in the imediate vicinity of the
subj ect property.

s it your sense, or is it the Ofice of
Pl anning's sense, that even with that screen there
still would be a significant inpact on privacy to
adj acent properties or does that screening help to
mtigate sone of the concern that you are expressing

in your report?
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MS. BROWN- ROBERTS: | think it--there is

some screening fromthe foliage there. There is no
doubt about that.

But | think that because of the--when
there is a change in the weather, you know, a |ot of
the trees are not deci duous, so they are going to
| ose their leaves. So it is going to be opened up.
Especially when you | ook at the view from Cedar
Street. If you go out there when the foliage is
there, you can hardly see the addition.

But in the nmonths when it is not there,
it is going to be clearly visible. And especially
that it is over the garage. It will be clearly
vi si bl e.

And the pictures, | think, that we have
seen, taken fromthe site, | think we get a
different scale or a different |ook, when we are
| ooki ng fromthe adjacent properties al so.

MR. ETHERLY: Okay. Wth respect to
that i ssue of screening and perhaps al so com ng back
to the issue of kind of scope and size, is the
O fice of Planning's concern also one that could
reasonably be boiled down to just a matter of
wi ndows?

By that | nmean, if the Applicant were to
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scal e back on the nunber of wi ndows that are
contenplated for introduction in the addition, would
that mtigate some O s concerns? O woul d--

M5. BROWN- ROBERTS: | think that that
could help. There's also the issue with us that
this addition is sort of a big box that was added
onto this house, and there's no variation in roof
line and that sort of thing. So, what you are
seeing fromthe adjacent properties is--because of
t he topography and the building, the building gives
an i mge of being very | arge.

And because there is no variation, it
al so sort of sticks out.

MR. ETHERLY: | see. So, with respect
to one of the photographs that was offered in the
submittal that we reviewed, to sonme extent today--
and |I'Il just pass you the page so you won't have to
hunt for it--it's the photograph | abel ed 520
Butternut showing simlar addition--do you--is it
fair to state that--is that a fair characterization
of that addition in your mnd, conpared to what we
are looking at in the subject application?

M5. BROWN- ROBERTS: | don't think so.
When | look at this picture and the di stance between

t he houses are different.
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MR. ETHERLY: Uh-huh. Ckay.

M5. BROWN- ROBERTS: | haven't viewed it,
but | think it's alittle different.

MR. ETHERLY: COkay. Thank you. Thank
you, M. Chair.

CHAI RPERSON GRI FFI'S:  Any ot her
guestions fromthe Board?

VI CE CHAI RPERSON M LLER | just want to

clarify. Does this building still need HPRB

approval ?

M5. BROWN- ROBERTS: Yes, it does.

VI CE CHAI RPERSON M LLER:  Thank you

CHAI RPERSON GRI FFI'S:  Anything el se from
t he Board?

(No response.)

CHAI RPERSON GRI FFI'S: Do you have any
Cross?

MR. FARMER  Yes.

CHAI RPERSON GRI FFI'S:  Can you see her?

(Laughter.)

CHAl RPERSON (RI FFI'S:  Let's nove your
exhi bit.

MR. FARMER: Have you had an opportunity
to review t he topographical survey that was

requested by the Ofice of Planning?
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M5. BROWN- ROBERTS: Yes, | did.

MR. FARVER: Do you happen to have a
copy of it before you?

M5. BROWN- ROBERTS: Yes, | have a copy.

MR. FARVER:. Did you get a |arger copy
for me? These nunbers are kind of small. | have--

MS. BROWN- ROBERTS: Yes. | have both a
big one and a smal | one.

MR. FARMER: Ckay. Thanks. Looking at
the subject ot of the Applicant's property, which
is marked here as 811, in the upper right hand
corner--unfortunately, this set of plans does not
have conplete contour lines. O doesn't have
contour lines at all.

Do you see an el evati on narki ng of
296597

M5. BROMWN- ROBERTS: Um -

MR. FARVER: And that's in the upper
right hand corner of the |lot nmarked 8117

MS. BROMN- ROBERTS:  Yes.

MR. FARMER: Ckay. And |ooking at the
next topographical elevation, which is the
northeastern corner of the addition, which | believe
is marked 299587

M5. BROWN- ROBERTS: East--yes. | think

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

189

so.

MR. FARVER: Approximately what is the
di fference between those two hei ghts?

M5. BROWN-ROBERTS: Is it three-foot or
sonmething |ike that?

MR. FARVER: |Is that a severe sl ope?

M5. BROWN- ROBERTS: No, | wouldn't say
this is a severe sl ope.

MR. FARMVER:  Ckay.

MS. BROWN- ROBERTS: But there is a
di fference there.

MR. FARVER: No, | understand. Again,
focusi ng on the upper right hand el evati on nmarKki ng,
29659. Could you conpare that to sone of the other
el evati on marki ngs al ong Cedar Street?

M5. BROMN- ROBERTS: Um -

MR. FARVER: And | am | ooking at the
property lines of Cedar Street itself.

M5. BROWN- ROBERTS: Um 295, 292, 294.

MR. FARMVER: So, in your opinion, is
that fair to say that is also not a severe slope?

MS. BROWN- ROBERTS: You mean bet ween
t he- -

MR. FARMER: Between the Applicant's

properties and Cedar Street.
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M5. BROWN- ROBERTS: No. When you are

conparing the--no. That's not a severe slope there.

MR FARMER So, the difference in
elevation really, to your mnd, really results from
the present position of the Applicant's house, in
relation to the existing houses on Cedar Street?

M5. BROWN- ROBERTS: | amnot sure if |
under stand t he question here.

MR. FARMER: You just indicated in your
testinmony that the reason you thought the privacy of
t hose dwellings was interfered with--was because of
t he severe sl ope, or because of the slope--review ng
t hose nunbers, are you still of the same opinion?

M5. BROWN- ROBERTS: Yes. From bei ng out
there and | ooking at it, | can see there is a
di fference, yes.

MR FARMER. M. Chairman, can | make
one proffer. W may be best served in summation.
There is a notion of privacy, which is sonewhat
undefined here, which | think is really going to be
a key issue for this.

What - -1 coul d obvi ously address
guestions to Ms. Brown-Roberts on behalf of OP, but
| am not sure that will get us where we need to go.

CHAI RPERSON GRI FFI'S:  Ri ght.
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MR FARMER: So |I'll save ny remarks as

to what the standard of privacy is for sunmation.

CHAI RPERSON GRIFFI'S: | think that's
appropri at e.

MR. FARMER: Thank you. And no further
guestions for Ms. Brown-Roberts.

CHAI RPERSON GRI FFI'S:  Thank you. Ms.
Ferster, do you have any cross for the Ofice of
Pl anni ng?

M5. FERSTER. Thank you. | just have
one question. In your witten report, you al so
i ndi cated that one of the reasons why you believe
that the addition did not satisfy the criteria under
Section 223 was because of the scale and visual
character of the addition itself. |Is that correct?

M5. BROWN- ROBERTS: Yes. That is
correct.

MS5. FERSTER. Thank you.

CHAI RPERSON GRI FFI'S:  Good. Any fol |l ow
up fromthe Board?

(No response.)

CHAI RPERSON GRIFFI'S:  Cdarification from
the O fice of Planning?

(No response.)

CHAI RPERSON GRIFFI'S:  If not, thank you
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very much

MS. BROWN- ROBERTS: You're wel cone.

CHAI RPERSON GRI FFI'S:  Appreciate the
report. Let's nove ahead, then. It has been tal ked

about in terns of this being an Hi storic District.
We don't have finalization in Hi storic Preservation
in the record. W can nove on to the ANC
presentati on.

|"msorry. | should have asked if you
had cross. W wll allow you to have cross of the
wi tnesses or the Ofice of Planning at this point,
if you do find that Ms. Ferster didn't represent the
parties in opposition, or your position of the ANC
Ei t her way, you are com ng up here, now.

M5. WHEELER: Thank you. | amFaith
Wheel er, ANC Conmi ssioner in the single nmenber
district, ANC-4B-02. And | have lived in Takoma for
27 years. Qite famliar with the nei ghborhood,
t herefore.

And famliar with this particular block
in this particular square situation.

You asked if | had a cross reference
guestion for any of the--

CHAI RPERSON GRI FFI'S:  Yes. | can give

you the opportunity now, to start with any cross
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exam nation questions of the witnesses or the Ofice
of Planning if you have any. |f not, we can nove

ahead right to your case presentation.

M5. WHEELER: Okay. | had just one
guestion, for the Applicant. | heard two different
descriptions. | wonder if you could please describe

the existing structure.
MR FARMER
architect? O--

M5. VWHEELER

Just briefly.

s that a question for the

Whoever would like to

address that.

MR, FARVER: M. Bruner?

MR. BRUNER: |'m Lut her Bruner,
Architect. The existing house has a gabl e roof,
pitch roof. Shingled, and the walls are stucco and
siding, | believe.

CHAI RPERSON GRIFFI'S:  Is that--is what
you want to know -you want to know what the
condition of the existing was?

M5. WHEELER: No, | only want--the size.

CHAI RPERSON GRI FFI'S:  The si ze?

M5. WHEELER:  The si ze.

CHAI RPERSON GRI FFI'S:  The si ze.

MR. BRUNER: The size of the house?

M5. WHEELER:  Yes.
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CHAI RPERSON GRI FFI'S:  He indicated that

it was 25x50. Roughly. The first floor.

MR. BRUNER: The first fl oor.

M5. WHEELER: All right. The first
floor--

MR. BRUNER: There is an attic, and it

has a cell ar.

M5. WHEELER: And the nunber of stories?
MR. BRUNER:  One.

M5. WHEELER: One story?

MR. BRUNER: By zoni ng.

M5. WHEELER: Okay. Thank you. | was

curious because | have heard now three descriptions
of the height. One story, one and a half, and two
stories of the existing structure. This is an
observati on.

The ANC has voted on this particular
issue, as a matter of fact. It voted twice. The
second was in a special neeting, and second and
concl udi ng.

The second was in a neeting in June. It
was a special neeting, and it was indeed a vote on--
in support of--excuse ne--that was in opposition to
M. Taylor's addition. And the resulting vote was 4

to 3, opposing M. Taylor's addition. This was
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taken on June 11 of this year.

CHAI RPERSON GRI FFI'S:  So on the 11th of
June, 2005, the ANC voted to oppose the application?

M5. WHEELER: That is correct.

CHAI RPERSON GRI FFI'S:  Exhibit No. 24 in
t he record.

M5. WHEELER. W th a quorum present, and
sufficiently noticed. So, with that said, would you

like to hear the resolution? |Is that inmportant to

you?

CHAI RPERSON GRI FFI'S:  The resolution is
in the record. | don't think we need to read it in.
You don't have to read it in the record. |If you

want to highlight certain aspects to it, or of it,
that would be fine. O you can just present it.
It's up to you. Wiatever is efficient.

M5. WHEELER: It's sinply opposing the
application for special exception. Nothing nore

than that. No reason given. Just that. Al right.

CHAI RPERSON GRI FFI'S:  Okay.

M5. WHEELER: Ei ght conmi ssioners
present, four voted in favor of opposing, and one
agai nst. One abst ai ned.

CHAI RPERSON GRI FFI'S:  Ckay.
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M5. WHEELER: In ternms of ny

observations, | think I will sinply say briefly that
| certainly agree with the conclusion of the OP
report. And feel that this is certainly an

oversi zed addition. |It's certainly different from
t he character and rhythmand |ine of the houses on
that street in that nei ghborhood particularly. The
addi ti on extends way back in the back yard, unlike

t he other houses, unlike the additions to the other
houses. The additions are quite nodest to the other
houses in relation to the existing structures or the
original structures. This is very different.

And we do take particular pride and care
in Takonma to preserve and respect its uni queness and
not build out to the maxi num al | owed and beyond.

So | urge the Board of Zoni ng Adjust nent
to reject M. Taylor's request for special exception
to build this intrusive addition in our
nei ghbor hood.

CHAI RPERSON GRI FFI'S:  Excellent. Thank

you very rmuch. Anything el se?

MR. PAYTON: | would like to add that |
am Conm ssi oner Doug Payton. | amthe affected
conmi ssi oner . | live about two and a hal f bl ocks

fromthe addition. Therefore | amthe comm ssi oner
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on ANC-4B that lives closest to this addition,
although it is not in nmy single nenber district. M
single nmenber district starts about a hal f-bl ock
away, at Piney Branch.

| don't know if Commi ssioner \Weel er had
menti oned that we had voted on this twice. And |
did want to nake sure that was clear. Both tines,
the first vote in the May public nmeeting, to support
M. Taylor, and again that failed, as did the second
vot e, opposing him which passed.

CHAI RPERSON GRIFFI'S: | see. (kay.

MR, PAYTON. Ckay.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

M5. WHEELER: That's all, | believe.

CHAI RPERSON GRI FFI'S:  CGood.

M5. WHEELER: Thank you.

CHAI RPERSON GRI FFI'S:  Thank you both
very much. It's a close vote. Don't go too far
Let nme ask you qui ckly.

Have a seat. Make yoursel ves
confortable. In the ANC presentation, of course, we
give great weight to the resolution that's in. And
it is avote in opposition to the application.

But can you tell me, in perhaps--what

were the issues that were raised in the ANC, in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

198

terms of the discussion?

M5. WHEELER: Wl |, the issues were, in
fact, the questions in Section 223. The |ight and
air available, privacy of use and enjoynent, the
addition as viewed fromthe street, etc.

CHAI RPERSON GRI FFI'S:  Okay.

MS. WHEELER:  Several comm ssioners did
go and view the property fromdifferent aspects,

di fferent angles.

CHAI RPERSON GRI FFI'S:  And you asked the
Applicant and they were there, and--so those were
t he substantive issues that were actually discussed
and therefore voted on?

M5. WHEELER:  Yes, sir.

CHAI RPERSON GRI FFI'S: Good. Fol | ow up?
Any ot her question to the ANC fromthe Board?

VI CE CHAI RPERSON M LLER: | have a
couple. Wth respect to the June 14 letter that was
subnmitted to us, it's Exhibit No. 24. It says that
proper notice of the nmeeting was given at the May 26
neeting, and it doesn't say that--or |I'm not seeing
it, with respect to the June 11th neeting. Can you
tell me if notice was given of that special neeting?

MR PAYTON: Yes, it was.

VI CE CHAI RPERSON M LLER:  And how was it
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gi ven?

MR PAYTON: It was--1 know that it went
out on the list serves--it's basic nmethods that we
do with our neetings, postings will be list serves,
flyers notice, that's the way that we put them out.

VI CE CHAI RPERSON M LLER: Ckay. And was
the Applicant also given notice?

MR PAYTON: |'msure that the
conmi ssi oners--three conm ssioners called that
special neeting. |'msure that he was, fromthem
| don't know. | presune.

VI CE CHAI RPERSON M LLER  Ckay. Al so,
am just wondering, it sounds |ike you all have been
into Takoma Park for awhile and active in the ANC
Is this uncommon for the ANC to oppose an addition,
or is this a comon thing?

M5. WHEELER: This is the first case of
an addition that | recall. 1s that correct? O an
addition. W have had other--well, actually, we
have had--no ot her BZA cases, in any case. That's
true. W have had sinple cases presented to other
BZA cases, in ny tenure, which two and a half to
t hree years now.

W have had sinple questions for

additions, | believe, but which have net with the
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approval of neighbors. And that is sinply gone
through as a matter of course.

VI CE CHAI RPERSON M LLER:  Have you
supported those, or you have taken no action on
t hose?

M5. WHEELER: W have supported those.

VI CE CHAI RPERSON M LLER: Ckay. So this
is your--this is a first in your tenure, two and a

half to three years that you have opposed and

addi ti on?
M5. WHEELER:  Yes.
MR. PAYTON. To ny know edge, too. Yes.
VI CE CHAI RPERSON M LLER  And in--1'm
sorry.

MR. PAYTON: | have been on this as |ong
as Faith. W both were elected first in--in 2000-
what ever .

(Laughter.)

MR PAYTON: We have been there--this is
our second term

M5. WHEELER: I n 2002, | believe.
Sonmething like that. This is our second term yes.

VI CE CHAI RPERSON M LLER  Ckay. And
guess ny last question is, what--1 read your

resol ution and everything, but if you want to just
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crystallize for ne, what is it about this addition
that is--1 don't want to put words in your nouth,
but maybe--so egregious for you to take a position
agai nst it.

M5. WHEELER. Well, from ny point of
view, it is quite intrusive on the neighborhood. In
the back, it's--if |I were living on that street or
in an adj acent property, | would feel very inposed
upon.

Privacy is certainly an issue. | have
actually in addition a renovation going on right
next to nmy house now, and that is one of ny
concerns. Privacy. They are staying within the
original structure, however, but w ndows, for
exanple, is an issue.

So, | amquite attuned to this kind of
thing fromny own personal experience as well as
sinply being very, very interested in the character
of our nei ghborhood, which is one of the things that
drew ne to the neighborhood in the first place, 26-
27 years ago.

The line, the back yard line, the back
building Iine of the houses on that street are
fairly consistent, with the exception of this

structure. This structure really protrudes into the
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backyard. It takes up nost of the backyard. There
is very little space between the back of the
structure and the property |ine of the back yard.

Viewi ng the structure fromthe inmediate
nei ghbor to the south and also to the northeast, the
homes of both, | find it extrenmely intrusive, just
viewing it either fromtheir homes or fromtheir
back yards. It is towering over their property.

The slope is quite substantial. As you have
noticed, the original drawi ngs presented to both
BZA--1 think it was BZA and HPRB--were showi ng a
grade, a |level grade.

And at the first presentation of M.
Tayl or and his associates to the ANC, they then
showed, | believe brought in the drawings with the
grade, close to the grade, the actual grade of the
lot. And | asked about that, because there was sone
guestion about the grade.

And t he person representing, a M.
Harris--representing M. Taylor at that point, said,
oh, the grade will be as shown on the original
dr awi ngs.

And | said, do you nean that you'll back
hoe soil, earth back over those wi ndows, those

basenment wi ndows, which would nmean bring it up to
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about half the level of the full basenent w ndows,
as you notice in your drawi ngs. The basenent

wi ndows of the addition are full basement w ndows.
Ful | wi ndows. They are not the typical short

wi ndows, basenment w ndows.

And he said, oh yes. That, | think,
speaks for itself. One of the difficulties of this
parti cul ar proposal.

MR PAYTON: | would like to add that
one of the things, not only the negative inpi ngenent
that--the issues of which Ms. \Weel er just spoke,
but one of the aspects of--there was no way that |
coul d support it as an affected conm ssioner, was
t he nei ghbors. The nei ghbors do not support this.

The ones who are so adversely affected.
And nei ghbor do not support this. And | give that
great wei ght when | make a decision or vote.

VI CE CHAI RPERSON M LLER | just want to
fol |l ow upon your description of the addition being
intrusive. |If in fact the Applicant could not view
i nt o nei ghboring yards, or houses, at the w ndows,

as they seemto be representing in their case, would

it still be intrusive?
M5. WHEELER. | believe it would be,
yes. | would consider it quite intrusive as a
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structure. Yes, we |ook at the structure. Yes,
privacy certainly is an issue, which is what you are
addr essi ng.

But the structure itself, in terns of
t he character of the neighborhood, it intrudes upon
t he character of the nei ghborhood.

VI CE CHAI RPERSON M LLER:  Thank you

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MR. ETHERLY: To follow up on the
guestioning that ny coll eague, Ms. Mller, was
exploring, this is a question for either one of the
conmi ssi oner s.

First of all, thank you very nmuch for
your time. As you heard some of the interchange
bet ween nyself and the O fice of Planning
representative, Ms. Brown-Roberts, | was trying to
kind of get a little bit at this issue of the grade
change and what it neans for this particul ar piece
of property, relative to sone of the surrounding
properties, and then also the issue of w ndows.

| think | have a fair understanding
about the fact of the grade change bei ng sonewhat
di fferent enough that it creates a scal e issue,
perhaps for just about anything that mi ght go on

this property.
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Let ne--and that is not naking a
statenent one way or the other--but just kind of
understanding the argunent, let nme deal with just
perhaps the wi ndows primarily.

And | am sonewhat fam liar with Takoma
Park but of course have not had the joy and pl easure
of being in sone of the back yards, based on sone of
t he pictures, photographic representations fromthe
Applicant. It appears that you' ve got sun, you've
got some great vistas back there.

But what | amintrigued by, perhaps, is
there's one picture which is labeled--this is in the
packet that was submitted by the Applicant--it's

| abel ed "zoom fromattic to 528 and 526 Cedar

Street". Once again, "zoomfromattic to 528 and
526 Cedar Street". 1'Il hold it up. You probably
can't see it fromthat distance, but I'Il hold it up

somewhat so you can get a sense of the particular
picture that I amtal ki ng about.

There al so was anot her picture which was
| abel ed "attic view toward library". And that's
this top picture here.

Now, the reason why | identified these
two pictures is just fromthe representation, there

are two properties that are phot ographed.
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There's one which appears to be sided,
and may be a very light yell ow or perhaps even
mari gol d, although marigold m ght be a deeper
yel l ow, but we won't go there at this tinme of the
day. And a gray sided house.

VWhat | amultimately curious about is,
there's representation there that you have two very
significant structures, perhaps which m ght be
t hought of as traditional, Takoma Park residences,
but tons of wi ndows, fairly in close adjacency to
one anot her.

Is this necessarily very different from
what you woul d envision or what you currently see
now with the proposed addition to the subject
property?

M5. WHEELER: Very different in terns of
nunber of w ndows, you are referring to?

MR. ETHERLY: To an extent, perhaps
that's what | amkind of getting at, and | apol ogi ze
for the inarticulate way that | am phrasing the
guesti on.

But when | look at this, my first
reaction to this particular picture was you have two
resi dences that appear to be fairly close to one

anot her, and a |lot of w ndows. And part of what |
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hear in the concerns that have been raised to date
have been this is a structure which towers above
those in the i medi ate area because of the grade
issue, and that is going to be further exacerbated
by the fact that you have a | arge nunber of w ndows,
both at the basenent |evel and on that first floor

| evel, that are going to be introduced with the
addi ti on.

And |' mwondering, well, do you al ready
have sone of that currently in existence, in sone of
t hose back yards?

M5. VWHEELER  Uh- huh.

MR. ETHERLY: So perhaps what | am
| ooking for is, no, M. Etherly, we don't have that.
You may ki nd of gleaned that perhaps froma first
blush at this picture, but realistically, what we
see in our back yards is not such a concentration of
wi ndows, all bunched up agai nst one anot her.

MR. PAYTON: | would go with the latter,
because ny feeling is, again, it's a matter of
scal e, and you're | ooking out, as opposed to being
on the ground | ooking up. It gives the feeling that
they are indeed focusing right over the yard.

Because, as you can see, the other

houses there, their rear additions are nore to scale
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to the house. This is throughout the nei ghborhood,
the way an addition is.

| can think of several, severa
bungal ows in the vicinity who have additions, but
the additions are scal ed back. And so consequently
there is a buffer zone of the yard. Sunmertine
foliage. But there is a buffering between it.
Because this is so nassive, and conmes back so
closely to the fence, there is no buffering there.

And consequently, what w ndows are
there, are looking right down over into it, as
opposed to the other wi ndows that are set back and
there is a sense of scale.

MR. ETHERLY: Ckay.

M5. WHEELER: It's a bit of a tower.
It's a bit of a tower effect, really. That's ny
i mge, anyway.

MR. ETHERLY: WAs there any di scussion
at the ANC, in either of your two proceedi ngs,
about--is there a particular bal ance point in the
formula that the ANC woul d be happy with? If we
dropped x nunber of wi ndows and pull ed back fromthe
fence x nunber of feet?

s there a point at which you say, okay,

we mght be able to live with this?
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M5. WHEELER. Well, | would say there

are differing opinions. Quite sharply differing
opi nions in the ANC.

MR. ETHERLY: | understand.

M5. WHEELER: And one was total support,
which failed approval. Failed a magjority, | should
say. And the other was, this is sinply far
overbuilt, far out of character of Takoma, very
intrusive, and sinply not acceptable.

MR. ETHERLY: And you woul d say not hi ng
energed as even a cl ose consensus point around a
m ddl e ground? As you say, there was either one of
the two extrenes at this particular point?

M5. WHEELER: Yes, | woul d say that
that's true, with the exception of those two who
abstained initially and the one who abstai ned
finally.

O course, one of those who abstai ned
initially was one who voted with the majority.

MR, ETHERLY: Ckay.

M5. WHEELER: Finally. And was
convi nced by the argunents.

MR. ETHERLY: Okay. Excellent. That
answers ny questions. Thank you both. Thank you,

M. Chair.
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CHAlI RPERSON GRI FFI S: Excel l ent. Thank

you very rmuch

Let ne ask you directly, though, the
same question. Perhaps. Looking at the photograph
that M. Etherly pointed you to, we are now charged
with making a judgnment. And the judgnent will be if
we run with what you are proposing fromthe ANC s
vote that this is out of scale, it is intrusive
architecturally, and intrusive on the privacy.

How do we set the threshold? The
nmeasuri ng point, w thout being accused of being so
subj ective? O non-objective?

M5. WHEELER:  Sure.

CHAI RPERSON GRI FFI'S:  What was the
nmeasuring point? How do you neasure this photograph
difference? Are these smaller structures? Are
these further apart than what is being proposed?

M5. WHEELER: | appreciate the question,
because | think it is a very inportant question. It
is sonething that we do have to have, sone kind of a
guideline that is applicable, not just to this case,
obvi ously, but applicable throughout future cases as
wel | .

And | find that especially inportant in

my particul ar considerations of issues such as this
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and sim|ar ones.

| " ve thought about that, in fact, in
regard to this. And what | have cone to, and what
rely on, have cone to focus on, is the scale, the
line of the back, the line of--some of the front--
yes. |If you look straight on, it |ooks like a snal
bungal ow. But the line and the volunme of the
structure in back are both quite different and quite
i mposing. Inposing not in a positive sense, but
rather in a negative sense. |In the back. 1In the
backs of the houses, in the yards of the houses are
really quite adjacent to each other.

There is not an alley separating those
back yards fromthe back yards of the houses to the
east . So they are right--it's a very
kind of intimte back yard convergence in back. And
this house extends well--well, what is it? It's 44
feet or sonething like that. The addition itself?
Forty-four feet in length, if | recall correctly.

Whereas the original structure, | think,
is 29 feet in length, in depth fromthe front of the
house to the back. | think that is the case.

And it sinply is just--if it were a
large lot, with simlar large |lots--

CHAI RPERSON GRI FFI'S:  But isn't the
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proportion of the |ot occupancy already given under
the 223 provision? W have that test. W have that
threshold. W don't need to come to that.

By the nere fact that they fall under
the 50 percent |ot occupancy, it is deened
appropriately scaled for a 223 speci al exception
case.

M5. WHEELER: Wl I, that | think--sure.
You can go by the figures and all of that, but then
you | think | ook at the specific exanple. O the
speci fic case.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. WHEELER® And in this case, it
si npl y--subj ective, | guess. One's subjective
statenent is it feels too big. That's quite
subj ecti ve.

In terns of how you m ght judge it
agai nst others, the line and rhythm | think, is a
termthat is often used. The line and rhythm of the
backs of the houses. This is quite different from
t hat .

And | think that might be far nore
objective. |If you stand in the back, this protrudes
much nore than any ot her house on that street, of

t hat bl ock
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CHAI RPERSON GRI FFI'S:  GCkay. | think

under st and.

M5. WHEELER: It extends quite a bit
back.

MR. PAYTON: If | mght add a few-if
you are asking in a sense, what is our bal ance here,
what are we | ooking for--

CHAI RPERSON GRIFFI'S:  No, I'mnot. M.
Et herly asked that. And actually, | don't want that
answer .

MR. PAYTON: Ckay. |It's just--what |'m
seeing is that--again, this is relying on ny being
i n the nei ghborhood and being in different bungal ows
where there have been additions. There is a certain
scale to additions.

CHAI RPERSON GRI FFI'S:  Okay.
Proportionality. You don't mean scal e.

MR. PAYTON: Proportionality. And this-
-it's al nost harnoni ous throughout Takoma. And then
you have this glaring exanple. Sonething that is
conpletely unlike any addition |I have seen to a
bungal ow.

CHAI RPERSON GRI FFI'S:  Okay. What |
understand you both saying is, perhaps you are

agreeing with the Ofice of Planning, that says
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there is some sort of architectural design elenents
t hat haven't been incorporated here that should have
been.

And that the proportionality an scal e of
this addition is not in fitting fromyour
perception. |Is that correct?

M5. WHEELER: Yes. Certainly the scale
isn't fitting.

CHAI RPERSON GRI FFI'S:  Okay. M. Ml ler
| ast question?

VI CE CHAI RPERSON M LLER: | nean, our
standards are set forth in 223.2. And | have been
| ooki ng at the--223.2(c) tal ks about scal e and
pattern of houses and visual intrusion with respect
to the front.

And | know that what you are addressing
is alot dealing with the back. And so then | | ook
to 223.2(b), and I am wondering if you would like to
address whether or not the enjoynent of neighboring
properties has been or would be conprom sed by the
addi ti on?

M5. WHEELER: Certainly. May | go first
to (c), the point (c)?

VI CE CHAI RPERSON M LLER  Ckay. Sure.

M5. WHEELER: | read it again nyself,
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just in preparation for comng up here. And | see
as a clause, as viewed fromthe street, alley and
ot her public way shall not substantially visually
i ntrude upon the character, scale and pattern of
houses al ong the subject street frontage.

Vell, the street, alley and other public
way is part of the reference as well, as we have
heard from Cedar Street it is quite visible.

There is no alley. From Sixth Street,
it is not quite as visible. The addition.

In terns of (b), the privacy of use,
whi ch you focused on--

VI CE CHAI RPERSON M LLER:  |'m sorry.
Did | mss sonething? Did you find sonme public way
where it was--

M5. WHEELER: Yes, Cedar Street, ma' am
Cedar Street.

VI CE CHAI RPERSON M LLER:  Ch. Cedar
Street. Ckay.

M5. WHEELER. And in terns of (b),
223.2(b), the privacy of use and enjoynent of
nei ghboring properties shall not be unduly
conprom sed. | feel that that's certainly an issue,
the privacy of use and enjoynent of the neighboring

properties, | feel would be unduly conprom sed.
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VI CE CHAI RPERSON M LLER: | think this

is ny last question. Can you say how it would be?
O why it would be?

M5. WHEELER: Wl I, | think some if not
all of the neighbor, if | remenber correctly, have
fences al ready up around their houses. Privacy
fences. And have enjoyed the privacy of their back
yards with those fences. This addition, which is
very tall, very close to the--a couple of the back
yards, | think three of the back yards or four of
t he back yards, particularly, would intrude upon
that privacy. Wuld intrude upon any gat hering or
any activity they would have in their back yard.

VI CE CHAI RPERSON M LLER:  Thank you

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MR. FARMER: Just a few questions.

CHAI RPERSON GRI FFI'S:  CGood.

MR FARMER First of all. Did the ANC
have occasion ever to vote in support of this
proj ect ?

M5. WHEELER: Yes, sir. Yes. That is
true. The first vote.

MR. FARMER: Have you actually visited
the site?

M5. WHEELER. Ch, yes, | have. Oten
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MR. FARMER: Have you observed the

actual slope in the back yard?

M5. WHEELER. Ch, yes.

MR. FARMVER: And what is that sl ope?

M5. WHEELER: It's roughly ten feet.

MR. FARMER: Fromthe rear of the house
to the fence?

M5. WHEELER: Fromthe front of the
house to the back.

MR FARMER. And in terns of size of the
rear yard, have you actually observed what size that
is?

M5. WHEELER: The size of the rear yard
fromthe back of the deck, as it has built now?

MR FARMER: Fromthe rear of the house
to the fence?

M5. WHEELER: Well, you need to descri be
the rear of the house. But what | see is the
structure of the deck. O what | saw when | was
there | ast, anyway, was the structure of the deck,

t he back of the deck

MR. FARMVER: Let nme clarify that, since
there is no rear deck on the existing addition.

M5. WHEELER: Ckay.

MR. FARVER: From the east el evation
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wall to the rear fence, approximtely what is that
di stance?

M5. WHEELER: | can't give you a figure
now. | didn't take ny take measure out, sir. But
it is--it feels very close.

MR. FARMER: Okay. No further

guesti ons.
CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?
MR. FARMER: No further questions.
CHAI RPERSON GRI FFI'S:  Okay. Ms.
Ferster?

MS. FERSTER:  No.

CHAI RPERSON GRI FFI'S: No questions?

MS. FERSTER:  No.

CHAI RPERSON GRI FFI'S: Good. Thank you
both very much. Let's nove ahead, then. M.
Ferster, are you ready?

Can | just get an indication of those
present here today that are going to provide
testinmony? Just see a show of hands?

(Show of hands.)

CHAI RPERSON GRI FFI'S:  So we have about
one, two, three, four, five, six or so. About half
a dozen. GCkay. Let's nobve ahead then.

Do you mnd? W'Il get rid of the
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table. You ready?

M5. FERSTER. W are going to have a
slide show presentation for you, and | hope there is
a way to dimthe lights when we are ready.

W are going to have three w tnesses.
And while we are setting up with the slide show, |
woul d Iike to make a brief opening statenent.

Qur three witnesses are Joe Harris, who
is going to be presenting a slide show, and |I have
copies of the power point that I would like to hand
out to you now.

Loretta Neumann and Ant hony G ancol a
will also be testifying. M. Gancola will be
tal ki ng about some of the | ot occupancy
cal cul ations, and he is going to use part of M.
Harris' power point, so he is going to--M. Harris
is going to stop for a nonent, and M. G ancola is
going to give his testinony, and then M. Harris is
going to finish.

And then we will conclude with Loretta
Neurmann, who is going to discuss sone of the issues
that are unique to the Takoma Park Historic
District, and the scale and visual inpact of the
addi tion on that.

Let ne just hand out to you now, our
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exhi bits.

(Pause.)

M5. FERSTER. CQur testinony will show
today that this addition is one and a half tines the
size of the original structure. It will add up to
ei ght bedroons, and is grossly out of scale with the
dom nant scal e of houses within the Takoma Park
Historic District.

The houses in the historic district we
wi Il show have additions. None of the houses in the
historic district will show -have additions that
exceed the maxi mum | ot occupancy of the lots or the
size of the original house.

The total footprint of this house, if
the addition is permitted, will be conparable to the
| argest Victorians in the historic district, which
t he Applicant has highlighted in his photographs,
all of which are on very large lots, and all of
whi ch possess an architectural significance that
cannot be replicated in a house of this type and on
a lot of this size.

For that reason, the Historic
Preservati on Revi ew Board has refused to approve
this addition.

We will also denpnstrate that the new
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addi tion, which will introduce 14 new wi ndow
openi ngs, eight of which are above the basenent
level. It will intrude substantially on the

nei ghboring properties and will be visible from
Cedar Street and ot her public ways.

The application is opposed at every
| evel of governnment. The Ofice of Planning, the
Hi storic Preservation Review Board, and the Advisory
Nei ghbor hood Conmi ssion are all on record in
opposi ng the application.

Due to the weat her today, and the fact
that this is the third time this case has been
before the Board, nmany of the nei ghbors who w shed
to appear were not able to appear in person. But
t hey have submtted letters for the record, as well
as signed petitions, which are also in the record.

In addition to the neighbors, the record
i ncl udes records fromD.C. Council nenbers Fenty and
Br own.

Al told, we believe that our case wll
show that this application fails to neet the
criteria of Section 223 and shoul d be deni ed.

And now | amgoing to turn to M.

Harris, who is going to show his power point.

(Pause.)
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MR. HARRI S: Is this visible?

(Audi ence indicates yes.)

MR HARRIS: Ckay. Geat. Thank you.
My name is Joseph Harris. | ama resident of 6915
Sixth Street, NNW, which is the property directly
south of the Applicant's property.

| am here today, and | should say I ama
34-year resident of the nei ghborhood, a 33-year
resident of the 6915 property.

|"'m here today not only to represent
nmyself as an interested party, but also the 32-plus
residents of the contiguous block and the opposite
streets, who have unani nously opposed this exception
request and the size of the addition.

W recognize that this is a unique
situation, because it is an after-the-fact approval.
It does give us the opportunity to | ook at the
actual inpact of the structure. So we wel conme that
opportunity before you.

W al so recogni ze that the focus of this
particular neeting is on Section 223.2, and the
various criteria, and therefore the presentation is
organi zed around addressing each of the criteria in
that, in 223,

| do want to start by saying that there
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is an issue, and it has been discussed extensively
so far, about the visual intrusion on the character,
scal e and pattern of houses. Wat makes this a
special case is that the particular block that this
house is | ocated on, and the house itself, is part
of the Takoma Hi storic District that was established
in 1980.

Sone of the characteristics, we wll
show t hrough sonme of the slides--many of these are
ol der houses, but they vary in size. Sone of them
being small Victorians, sonme of them being
bungal ows. In fact, we have submtted to you an
article that recently appeared in the "Takonma Voice"
t hat tal ks about the difference between what are
called "four squares"” and | will denonstrate them as
we are tal king. Four squares, Victorians, Victorian
era houses, and then bungal ows.

In all cases, it is a neighborhood that
is predominantly single famly dwellings. As has
been indicated previously, trees and streetscapes
are inportant, but another elenent of the historic
nat ure of our nei ghborhood are the | arge and
spaci ous back yards, that we think are critical to
t he character of the nei ghborhood.

Al'l the houses surroundi ng the current
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addi tion have--1"msorry, with the exception of one-
-have had sone kind of addition over the 25 years of
the historic designation. So they all have been
subj ected to review by Hi storic Preservation and
approval by Historic Preservation.

To get an under st andi ng- - because |
t hi nk--oops, sorry. Let nme go back. To get an
under st andi ng of what we are tal ki ng about, this
provides a little bit of an understandi ng of the
st reet scape.

The house that--6919 is |ocated at the
red dot. The three or four houses that we are going
to be looking at is ny house at 6915, which is
directly south, and the three houses that front
Cedar Street, which also touch the property
directly.

But this is an illustration of the
different types of houses that are prevalent in the

nei ghbor hood. The "F" stands for the four square

desi gnati on, in this case--a snall is a

\ \

smal ler Victorian or Victorian-era house, a |l arge
"V' is a larger Victorian house, such as--there were
several references to 520 Butternut Street. That's
this house right here, which is considered a | arge

Victorian, and next to it on one side is a bungal ow,
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and on the other side is a four square.

So, this gives you an understandi ng, and
there were--by the Applicant there were pictures
provided along Fifth Street, and | believe sone
al ong Butternut Street as well.

CHAI RPERSON GRI FFI'S:  Actually, | am
going to ask you to get right into the substance of
your piece. You have 40 pages in this power point.
W don't have all afternoon. W have another |arge
case this afternoon.

MR. HARRIS: No problem No problem
There has been reference in the information provided
by the Applicant. There were a series of houses
that were shown as conparable to the bungal ow
itself, the 6919 bungal ow.

These are actual bungal ows that are in
| ocations between a bl ock and a bl ock and a half of
the existing structure. And only one of these
bungal ows, 6909 Fifth Street, which we will be
| ooking at in a mnute, has an actual addition as
wel | .

But let's take a ook at this issue of
visual intrusion in terns of the back yards of sone
of the houses, and what the other additions | ook

l'ike.
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Qobvi ously, since | am doing the show, |
get to start with nmy house. This house is |ocated
at 6915 Sixth Street. This is the front of the
house. It's what's called a double-ganbrel, but it
actually | ooks nmore like a barn.

| f you |l ook at the back, this is an
approved addition that was put up in 1989. It's
approximately 12x16 feet, it is a large--it extends
t he kitchen and then opens to a sunroom

There is also a deck to the left over
here, and a small deck in the upper area as well.

As we nove to the other side of 6919, we
see 532 Cedar. This is the house that is at the
corner of Cedar and Sixth Streets, NW This is a
pure four square house. And it has one of the
| argest additions in the contiguous block and in the
nei ghbor hood.

It actually has a two-story addition,
the top story being one bedroom the bottom being a
kitchen extension--1'msorry--a dining room
extension, and then there is this |arge porch area.
The 6919 woul d be approximately over here, in the
context of this house.

It should be noted that the two

properties, this house and the one next to it, seen
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at part of their back yard to becone the |lots that
were sold and | guess incorporated into the 6919
structure. That's why it was built approximtely 20
years after the other houses on the bl ock.

I f we nove to the next house, which is
530 Cedar Street, this is a house that has nore of
what they call a farm appearance, but there is no
addition on this house. This is the original back
yard. There has been an added deck, and there is a
sl eeping porch on the top floor which I think is
encl osed now, | believe.

But it hasn't had any addition.

The ot her house, which is one of the
houses that was viewed fromthe attic that you were
maki ng reference to, is located at 528 Cedar. It is
al so a four square. And its addition consists of
two separate small structures, one an extension of
t he kitchen, the other the creation of a sunroom
It al so has an extensive upper deck and | ower deck
with a hot tub at the | ower deck area.

The references to the two houses--this
is the other house--so you can see these houses sit
next to each other, with about 10 or 15 feet space
bet ween t he two.

Since those are all |arger houses, we
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wanted to take a nonent to show the cl osest bungal ow
with an addition.

This is a bungalow that is exactly one
bl ock over on Fifth Street in the sanme |location. In
this particular addition, the owners used a kind of
a step-down approach to keep it fromtowering out
over the neighborhood. And it's one |arge sunroom
agai n, approximately 15x30 feet.

So, those are the types of houses and
additions that surround 6919, and then this is the
view of 6919, the structure itself.

Sone of the features of the house, there
have been sone questions about the size of the
house. The information on this was taken fromthe
original plans that were submitted for approval to
DCRA, so they reflect the drawings at the tine that
they were submtted to DCRA

The original structure is about a 29
foot square structure. The addition itself, and you
can see the original structure over here, part of
the original structure, excuse nme. That is actually
t he bat hroomthat was referenced in the attic area.
The bat hr oom wi ndow.

The structure itself at the addition is

one and a half times the length of the original
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house and is exactly as wide as the original house.

The basenent--and there has been sone
di scussi ons about the nunmber of roonms--so | won't go
into that. But in the original plans, these are the
three major windows. This is the view fromthe
attic. Over here are the two, | believe, w ndows
here and here that views are shown from -panoram c
views are shown in the subm ssion by the Applicant.

But as you can see, from our
interpretation, what we have here is the equival ent
of a house grafted onto the back of a bungal ow t hat
has the potential to house anywhere fromsix to
12 peopl e.

| am going to pause for a nonent because
t here have been sonme questions about scal e and the
like, and | amgoing to introduce Tony G ancol a, who
is going to talk about the dinensions of the various
properties reflected in this particular slide.
Tony?

MR. G ANCOLA: Good afternoon, everyone.
Tony G ancola. | reside at 528 Cedar Street. It
was one of those houses you saw, the one with the
hot tub, | m ght add.

But nonet hel ess, ny wife and | have

resided at this address for over 25 years. Just for
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your information, my education and experience--1 am
a civil engineer, and a licensed engineer in the
District of Col unbia.

As you can see, the primary focus of
this chart is to give you sone sense of scale. And
if you | ook at the house in gquestion, 6919, you can
get sone indication of the | ot coverage.

Now, | guess there has been sone
di scussi on about the percent really is, based on
what you are neasuring. | know Pl anning had a
di fferent nunber than ours. And the Applicant had
anot her nunber.

But clearly it's well over 40 percent
occupancy, whether it's 42, 43 or 44, | think.

That is not the significant point here.
The significant point is the anobunt of |ot coverage.
And as you can see here, the adjoining pictures that
Joey Harris just showed you, indicate that typically
the rest of the houses occupy anywhere from 23 to
29 percent of the property.

| think it's also inportant to note
that--let's talk about the slope a little bit. |
have actually taken the drawi ng, or got the
t opogr aphi cal survey that was just given to us, and

marked it up, giving an indication of what the
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existing building is in green, and the addition in
yel | ow.

But if you actually read the dinensions
or the topo, you get a sense fromthe existing
bui l ding, the existing 6919 building. It does drop
ten feet to the rear of the property.

Now, as you go to the end of the
addition, it's about three to four feet. |If you go
to the edge of ny building, or ny house, at 528
Cedar, it's about five to six feet.

So there is a drop. The topo,
significant drop, | think, is fromthe existing
building to the back of the lot line. And that's
about ten feet.

So what in essence you get is an exposed
basenment, which when you look at it, |ooks like a
floor. And so if you look at it frommy property at
the site, it looks like it's a floor. The first
floor, followed by the main floor, which is to ne a

second floor, followed by an attic, which to ne is a

third floor.

That's the visual that | see. | sit in
nmy back yard. | sit in my back deck. | sit in ny
back sunroom | sit in my upper office. You know,

| actually stand in ny front yard and | amvisually
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assaulted by this huge structure. So it does in
fact inpact the enjoynent and pleasure | get fromny
property and particularly my rear yard and ny rear
deck, and the rear of my house.

So it does inpact on nme. So what | am
going to do, I'mgoing to stop there. That's all ny
part of it is, but I'"'mgoing to just bring this up
to the front, and you can get a sense of the scale
and the dinension of this drawing, this building or
this addition.

CHAI RPERSON GRI FFI'S: Do you have a copy
of that, or is that the only one you have?

MR. G ANCOLA: That was the only draw ng
|"ve got of the topo, but clearly it won't take |ong
to quickly look at it to get a sense of it.

CHAI RPERSON GRI FFI'S: Right. That's not
my concern. You won't be getting that back. It's
in the record. W're going to need to make copies
of that.

MR. G ANCCLA: Doesn't take nmuch to
highlight in what | basically did. There's nothing
in there about--except highlighting of the existing
drawi ngs. To give you a sense of scale.

CHAI RPERSON GRI FFI'S: Sure.

MR, G ANCOLA:  Joey?
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MR. HARRI S: Ckay. Moving on, we

focused the first part of our presentation on the
i ssues of scale and character and the Iike.

But really, the next part we wanted to
really take a closer look, is the adverse effect on
use of any adjoining property, and that relates to
privacy, light and air as well.

The issue that we face, and Tony has
raised, is that this is what a nei ghbor sees over a
si x-foot privacy fence. Although there has been a
proposal here today for the elimnation of the deck,
we will have three large patio doors | ooking out
over the nei ghboring houses. W have these w ndows
whi ch at ground |l evel may not be visible as you | ook
frominside the structure, but one thing that
happens is that, as you stand at the houses that are
bel ow i n grade, you | ook up to these w ndows.
Therefore they are visible fromother properties as
wel | .

W al so have a probl em al ong the south
si de of the house that has not been brought up
previously. And | amgoing to talk about that in a
few m nutes. But that issue is the elimnation of
the north passageway by the attachnent of the garage

to the house itself has created a 73 foot |ong
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passageway that is eight feet wi de along the south
side of the property. That is the only entrance and
egress to the back yard of the property, if this
construction is allowed to stay as it is.

It's eight feet wide. It's 73 feet
long. This part of it that you are viewing is the
44 foot addition. This again is a six foot privacy
fence, which gives you an indication of what it
| ooks like fromthe other--standing on the other
si de.

Specifically, though, let's tal k about
the issue of privacy of use and enjoynent of
nei ghbori ng properties.

This is what you see from 528 Cedar
Street, when you stand in the |ower back yard. This
is exactly what you see.

True, there are sonme Lel and cypresses
al ong the way here that block a portion along the
way. But they also don't block the whole way, and
because they are Lel and cypresses, they are
evergreens, but the owner has indicated that the
|ifespan is about five additional years, because
they are infected with rust disease, which is
starting--there is a set of them along the back of

the yard that died recently.
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This is what it |ooks like fromthe
wi ndow t hat Tony was meki ng reference to on his
second floor. This is what it looks |ike from
inside the kitchen and the sunroom Again, we are
shooti ng through a gl ass wi ndow and so apol ogi ze
that it is not a totally clear picture, but it does
give you a sense of what the size of the structure
is, and it does show you that there is no coverage
of foliage, sunmer or winter, along a najor portion
of this back view.

Moving to the next property, which is
not 530 Cedar, this is the property that probably
has the biggest issue with the view of the structure
into the back yard of the property. This is the one
that you saw a shot fromthe discussion of the first
and third wi ndow was | ooking into this property,
approximately standing--in this picture we are
st andi ng about hal fway into the back yard of the
property.

But again, six foot privacy fence,
second fl oor bedroom wi ndow, view fromthe back
deck--this is a deciduous tree, so it will lose its
coverage within the next two to three weeks.

Because the next property over--we are

not going to make an issue of the next property

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

236

because it abuts the front part of the structure,

whi ch already exists, so | amgoing to swing all the
way around now to Sixth Street, to the 6915, which
is directly south of the property.

Again, this is the backyard view over a
six foot privacy fence, standing right at the
property line. This is the view frominside our
ki tchen and sunroom And this extends to the end of
the property as well.

These are the wi ndows in which the
guestion was asked, were there any views provided
fromthose windows. This is what it |ooks [ike from
our second floor bedroom wi ndow.

The issue of light and air availability,
al though it has not been discussed, it does have
rel evance from our perspective for the one property,
the 6915 property, which happens to be our property.

The issue again being this is the south
property |ine here and here, that we have the 73
foot long tunnel. It's eight feet wide, and there
is a four foot overhand.

So that along would say that there are
i ssues in the norning of sunrise issues around the
bl ockage caused by the four foot overhand. This is

what it | ooks like frombehind the 6919 property.
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This is actually done by | eaning over the fence of
my property. So this is not shot fromthe exact
property.

This is what it | ooks |ike when you
stand on my back porch or back deck. And extends to
the whole length of this garage area that we have
here.

So, indeed, at |east for the 6915
property, the issue of light and air is also--we'd
like to raise as not neeting the criteria.

The issue of the public way, which is
di scussed under 223.2(c), although views have
al ready been provided that tend to show there is no
impact, this is what we see. And this is what we
see actually in the wintertime. This is what we
will be seeing in about a week or two.

This is standing on the sidewal k at 528
Cedar Street. And this is now standi ng between the
properties of 530 and 532 Cedar Street. So you can
see that--and by the way, these are the w ndows that
were referenced. This is a deck. This is where the
proposed deck or now-whatever. |'msorry. | don't
remenber the term the small | edge.

I n any case, sO you can see sone--and in

a fewmnutes, | amgoing to explain why there is a
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di screpancy between the two shots that were
provi ded.

Because graphical representation is an
i ssue, and that's why we wanted to take a nonent to
tal k about that. You have seen already a sout hwest
view. This is an actual scan view of the photograph
that you were provided earlier by M. Nunley, of
what was referred to as the rear yard toward the
southwest. There's the title down there. |It's
actually toward t he sout heast.

But what we have done here is added a
reference arrow, to show you, this is what the
Appl i cant | ooks at when he sees, standing in his
back yard, |ooking out toward the property. This is
what the other property--it's not a bad view  But
this is what the property owner views. Sane
ref erence arrow.

If we nove to the northeast, simlarly,
this what the Applicant views. This is what the
property owner standing at his or her property line
Vi ews.

Agai n, there has been di scussi on about
el evation. These pictures were taken by just
standing there and taking the pictures. So, the

i ssue of elevation shows that the general decrease--
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|"ve made reference to the attached garage, and the
fact that this side is now bl ocked, so that the
entrance and exit are only on the left side over
here.

This is the area fromwhich those attic
panoramas were provided. This is the area where the
two shots were provided into 528, 530. No shots
were provided fromany of these three |arge doors.

Now, this is an interesting view,
because this shows the view fromthe first floor.
This is the one that was fromthe | ast w ndow, what
was referenced as the | ast wi ndow, |ooking into the
nei ghbor's yard.

This what you see agai n when you stand
in the neighbor's yard and | ook in the opposite
di rection.

Again, the issue is both, from our
perspective, is both privacy and enjoynent of use.
This kind of negates any use of this whole back yard
area, wi thout not only seeing this addition, but
bei ng seen by any of the wi ndows in the addition.

And if any of the wi ndows are renoved,
the addition still stays. So, that view stays
per manent|y.

Gr aphi cal representations have been an
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ongoi ng problemfor us in trying to determ ne what
is going on and what was intended with this
property. These are sone views that were originally
subnmitted to HPRB and with the original zoning
application to DCRA.

As you can see fromthese original
views, this was the grade that was proposed. This
was a fairly accurate representation of the house,
but when we got to the back yard, we saw what | ooked
like a sinple version of the front yard. And that
was the intention, or the proposed intention until
this is what we actually see.

Now, if one were to follow, and | think
Comm ssi oner Weel er was referring to the question,
are you going to fill to grade, if you were going to
fill to grade, that would be filling to grade.

Frankly, we are baffled by the statenent
that it has to be four and a half feet above grade,
because, as you can see, the entire addition is
above grade. It really is a basenent first floor
addi tion.

Now, when we get to the side views, now
these are the side views that precede the recent
submi ssion as of yesterday. This is the subm ssion

t hat was provi ded.
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And t hroughout the original discussions
with HPRB and DCRA, there was no acknow edgenent of
any grade. And even to the original vote before the
ANC, there was never an acknow edgenent of any
change in grade in the property.

The subm ssion for the July hearing
i ncluded the first acknow edgenment of any change in
grade, and a shortening of the deck. But the newest
now has the addition of the spiral staircase, which
by the way, would be visible from Cedar Street as
well, and will probably be of some concern to HPRB
based on the fact that there are no spiral
staircases on any of the other Victorian houses in
t he nei ghbor hood.

There are also problens with views, as
nmentioned earlier. This is an interesting exanple
of what we would call m sl eading evidence.

The picture taken and submtted by M.
Nunl ey, on behalf of the Applicant, tal ks about this
view toward the addition, and there is sone
di scussi on of whether the trees are deci duous or
not. But if we ook closely at this view, this view
is taken by standing in front of a dogwood tree in
the front yard of 528 Cedar.

| f you--and I want to call your
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attention to the corner of this dogwood tree,
because that's it right over here. |If you step to
the left, approximately six feet, and | ook in the
sane direction in the sumertime, when there is
deci duous tree cover, that's what you see.

| f you stepped to the left again in the
wintertinme, when there is no deci duous tree cover,
and you see a very simlar--you see the exact sane
part of the dogwood tree, this is again what you see
wi t hout deci duous tree cover.

So, from our perspective, it is visible
froma public way. And this was of great concern to
HPRB when it was not previously disclosed to them
that there was a view from Cedar Street as well.

Thi s i ssue about sane side yard
finishes, and I want to clarify that understanding
M. Nunley's testinony today, he did clarify that
the reference to the sane side yard finish was not
the side yard itself, but actually the stucco finish
on the structure itself.

W took the statenent "same side yard
finish" to mean he was referring to the sane type of
all ey way, which we wanted to indicate was not an
accurate representation because in this case you

have again what is the equival ent of an eight foot
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by 73 foot long alley way, with the next house ten
feet over. In this representation, it's actually 21
feet by the length of the house, which is 32 feet,
and the distance between the two houses--by the way,
this is that 530 Butternut house that has been--1'm
sorry--520 Butternut house that has been referenced
repeatedly in ternms of whether it has a simlar
addi ti on.

This is that house on the other side of
the house. This is a four square, by the way, on
t he--which is a corner house.

But as you can see, there is really no
conmparison. But again, apologies if indeed the
reference to the sanme side yard was actually the
sane house finish on the side.

Anot her area where we have sone concern
and | think it has been brought up before, is the
reference that this house has a simlar addition. |
can say to you, as a 35 year resident of the
nei ghbor hood, and this house has been vacant for
approximately 15 to 20 years, strangely enough,
there is no addition to this house.

This is an original large Victorian. It
is sitting next to a bungalow. The only thing that

has been done to it is that this is an encl osed
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sl eepi ng porch. Many of the older Victorian houses
have sl eepi ng porches, which over nodern times have
been encl osed to becone, you know, places where
peopl e can store plants, nurseries and the liKke.

So, this is a two story, and even if one
were to count it as an addition, it's 28 feet w de,
which is the width of the 6919 bungal ow, but it's
only nine and a half feet |long, again, as opposed to
44 feet long. The house is probably six to eight
times the size of that little sl eeping porch.

And again, the addition that M. Tayl or
is proposing is actually one and a half tines the
size of the original house.

But this problemw th graphical
representation. There has been nmention of a
heari ng. There was actually a hearing | ast Septenber
in front of HPRB to see the two properties together,
and to raise the garage so that the house coul d
becone in conpliance.

When t he evi dence was present ed- -

CHAI RPERSON GRIFFIS: It doesn't bear a
| ot of jurisdictional inportance for us to see what
HPRB's comments were. Rather, and | don't want to
get too far into the substance of what they are

actually commenting on.
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It's in the record. W can read that.
Why don't we nove to the next slide.

MR, HARRIS: Ckay. No problem \Well,
just very quickly. They are concerned about the
accuracy of the original presentations that they
originally approved.

CHAI RPERSON GRI FFI'S:  The ori gi nal
presentation to HPRB?

MR HARRI'S: To HPRB

CHAI RPERSON GRI FFI'S:  Ckay. Let's nove
on.

MR HARRIS: So, in sunmmary, we are
concerned because in the 25 year history of Historic
Takoma, all additions have conformed to both zoning
and historic regulations. This is a first. A house
that is intentionally or unintentionally
nonconform ng to those regul ati ons.

W view the addition--and we hope that
t he graphi cs we have shown you indicate that we
consider this to be an aberration. It sticks out--
it's like viewing a battleship in the back yard.

We are al so concerned that it does--and
we think we have shown by the graphics that we have
shared--that it does negatively inpact on the air,

light and privacy of use and enjoynent of all the
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abutting properties. And that not only are all the
abutting properties owners, but all the owners on

t he conti guous bl ock on the opposing streets are
representatives, nei ghborhood organizations that you
will hear testify, all agree that this just does not
fit with our nei ghborhood, and with the types of
houses that we have had previously.

W wel cone bungal ows. W have | ots of
bungal ows. What we don't welcone is trying to turn
a bungalow into a large house. |If you want to drive
a Humvee, you don't start by trying to build it on a
VW chassis. And we feel that's what the owner has
attenpted to do here.

We al so are concerned about the
out standi ng i ssues about the adjoining of the
properties and the like, and that they be considered
so that any decisions made be made in |ight of the
ot her required regulatory processes that have to
t ake pl ace.

That's it.

CHAI RPERSON GRI FFI'S:  Thank you very
much. Ms. Ferster?

M5. FERSTER. M. Hailes is going to
briefly speak to privacy.

(Pause.)
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MR. HAILES: Yes. Good afternoon.

Excuse ne. My nane is Larry Hailes. | live at 530
Cedar Street, NNW, and | wanted to speak briefly on
the privacy issue and the view fromthe street.

A lot of the pictures that you saw
happen to be fromny back yard. And you can clearly
tell that fromthat vantage point, when you | ook
over the fence, the six foot privacy fence, you
basically see the entire unit.

Al so, what you see is the--there has
been a |l ot of talk about the cover. And as you can
clearly see there is one tree there, and of course
when the seasons change, the cover is no | onger
t here.

So, fromny perspective, and fromthe
vant age poi nt of ny house, what happens is that--
fromthe rear of ny house, there is the deck,
there's the back yard, as you see. And then
i medi ately on the other side of the fence is the
addi tion.

And that addition provides a clear view
-as stated earlier, it literally overwhel ns the back
yard. It rises to a level where it's clearly
visible, and it clearly peers down over the rear of

nmy house.
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In addition to that, it provides a
direct line of sight--one of the things that | am
nost concerned about, is that not only does it
provi de a view of the back yard and the deck, it
al so provides a direct line of sight into the rear
of ny hone.

The entire back of the house on the
upper level, there is ny daughter's bedroom ny
son's bedroom and on the lower level, is the
kitchen and the dining room And obviously all of
t hese roonms have nunerous wi ndows. And again, the
addition there, when | | ook out any of the w ndows,
or when | stand out on the deck, there certainly is
a clear line of sight fromny vantage point to the
addi tion that never existed before. None of the
ot her hones, obviously, has anything like that.

What you typically saw was the
nei ghbor's yard, as you | ooked out. You didn't see
any--you did not have any view into a neighbor's
hore.

So that's the i medi ate concern of nne,
is that it literally renoves what privacy we have
enj oyed for the past nine years in the yard, on the
deck, as well inside of the hone. Those things are

all conprom sed by this addition
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The only other point | wanted to nmake
was the view fromthe street. You saw the pictures
that were present. And what happens is that--of
course, the honmes are detached. And so between 528
and 530, which is nmy address, and between 530 and
532, which is the neighbor's address, as pedestrians
wal k the street, as they pass by, they can very
clearly see the addition rising up in the background
there. |It's clearly visible. It's even--as M.
Harris' presentation showed, it's clearly visible
during the winter and even nore so during the sumrer
when all the | eaves are off the trees.

So there is a clear visual inpact there,
in addition to the privacy issue. So those are the
points that | wanted to make. Thank you.

CHAI RPERSON GRI FFI'S:  Thank you very
much. Ot her w tnesses, Ms. Ferster?

M5. FERSTER  Yes. Ms. Neumann.

M5. NEUVMANN:  You'll be happy to know
that Joey has said--M. Harris has already said so
much, and better than | probably would, | won't
repeat it. Except to reenphasize that in our
nei ghbor hood, and | have lived there over 30 years,
and was part of helping it beconme an historic

district, we have not encountered this before.
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We have a |lot of battles, and we have a
| ot of fights, but nothing that's been quite on an
i ndi vidual residential property the way this one has
been.

| live in one of the really |arge
houses. | live--and it's not one they cited--but at
the corner of Piney Branch and Blair Road. | have
al nrost an acre of land. | have a three story house,
and it is a full three stories, plus basenment. It
i s huge.

And | live next door to a house that is-
-1 think something about the--you asked about those
two houses that were together and whet her people
could see in them because the wi ndows were |ike
t hat .

Wl |, sone of that is in--both in the
pl acenent of the house, as to whether you are kind
of forward or backward fromthe next house over, and
it's al so how cl ose you are.

| am al so a photographer, and that shot
that you showed, at least--that's the first | have
seen it. But when you held it up, | thought, oh,
yes, sonmebody with a zoom | ens shot that, because it
foreshortened it, and made it appear that the two

houses were cl oser together than they are.
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The house next to nmy house, I'mthis way
and they are back a bit, when | go to ny back yard,
t hat house does | oom over ne.

Now, that is an original equally big
house to mne. | would never say they needed to
tear down that house because ny back yard is so
exposed there.

But what it has made nme is very
sensitive to the issues they are raising. The
privacy issue is very real. You have this sense
t hat people can | ook, you can't have friends in your
back yard without knowi ng they are going to be
| ooking at you. There is no way | can shield
nmysel f.

| accept that because | live in an
hi storic house. The house next door is historic.
That is the way--those were historically.

But to artificially create a situation
where you have all owed sonmebody who has done--in
fact egregiously nmade factual errors in their
representations before. And then to, in fact, give
an inprimatur to sonething after the fact. They've
built this--it's al nost done. You can see it. They
did this illegally in violation of the zoning. To

prove it now, says to the rest of the conmunity, and
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frankly, to the rest of the city, oh, well. | can go
ahead and build it because they are not going to
make ne tear it down. | mght get a slap on the
hands.

| don't know what kind of penalties you
i npose, but | do not think it is fair, and | think
it is egregious to, especially in an historic
district, to even consider this.

So | do hope--ny recomrendation here is
that you deny the application. And | think the
owner should be required to renove the portion of
the new construction that is in violation of zoning.
And if they want to have an addition, they go back
to HPRB and the get it handl ed that way, where the
design issues and other things can be adequately
dealt with.

Thank you very much

CHAI RPERSON GRI FFI'S:  Thank you.

M5. FERSTER. Do you have written
testinmony as well?

M5. NEUMANN:  Yes, | have written
testinmony. You should have it in there.

CHAI RPERSON GRI FFI'S:  Does the Applicant
al so have a copy?

M5. NEUMANN:. |'Il be happy to give it
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to him

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

(No response.)

CHAl RPERSON GRI FFI'S: Ms. Ferster, any
ot her wi t nesses?

MS. FERSTER: No. W have no ot her
wi tnesses for the parties. | believe there's
persons in opposition.

CHAI RPERSON GRI FFI'S: I ndeed. Cood.
Let's nove right ahead. Any questions fromthe
Boar d?

VI CE CHAI RPERSON M LLER: | have a few
guestions for M. Harris.

Just clarification. You talked about
the elimnation of the passage way by the attachnent
of the garage to the addition. And |I am wonderi ng,
what is the significance of that with respect to
223.2? \Wre you nmaking a point?

MR. HARRIS: The point is again related
to what | believe is enjoynent of use and privacy.

I n essence, ny house is--borders on the south
passage way now that is the only way to cone in and
out of the back yard.

Wth the nunber of bedroons that are

anticipated, and with the potential for boarders and
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the like, which the owner has indicated to ne was
his intention, | would be concerned now about foot
traffic up and down on the property line on a
regul ar basis, from privacy use.

Froma light and air point of view it
has created a 73 foot long tunnel, that is half
covered, that therefore creates additional shade
into ny property, and | think as well affects the
fact that there is no air flow now the northern side
of ny property.

CHAI RPERSON GRI FFI'S:  Anything el se, M.
Mller?

VI CE CHAI RPERSON M LLER  Al'so, with
respect to the four foot overhand, you nade
reference to sone type of blockage and | wasn't sure
what - -

MR HARRIS: Simlarly, the sun--that
runs east to west. The sun rises on the--fromthe
east and therefore that four foot bl ockage way has
created additional shade.

There are trees there as well, but one
of the tinmes where we | ooked for the sun, is when
those trees |l ose their | eaves and we have the sun
coming into the house, and that's why we created the

sunroom and the light is to capture as much of that
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energy, especially noww th oil prices, and gas
prices, we want to take advantage of getting as much
light into the house as possible.

Agai n, that we believe creates a problem
for us and for our property.

VI CE CHAI RPERSON M LLER  Ckay. But
suppose--you are saying both of these things have
af fected the shade in your yard, but you can't
really quantify it, can you?

MR HARRIS: No, | have not done the
same type of--like M. Nunley, it was just based on
observati on.

VI CE CHAl RPERSON M LLER: Ckay. And ny
| ast question is, |I think you all mght have said
that in 25 years, there has never been sonet hing
like this. And they have all conplied--al
addi ti ons have conplied with zoning and historic
preservati on.

Does that mean that none have sought
speci al exception, even? They have all been just
matter of right?

MR HARRIS: Yes. That is ny
under st andi ng.

VI CE CHAI RPERSON M LLER  Ckay.

MR HARRIS: At least ny nmenory. |
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don't know of any other request for an exception in
the imediate vicinity within the Takoma Historic
District.

VI CE CHAI RPERSON M LLER:  Ckay. Thank
you.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

(No response.)

CHAI RPERSON GRI FFI'S:  Cross?

(No response.)

CHAI RPERSON GRIFFI'S:  Very well. Ckay.
Thank you all very nuch

Let's go to persons. Do we have persons
in support of the application?

(No response.)

CHAI RPERSON GRI FFI'S:  Testi nony of
persons in opposition, let's fill the table. W had
about six or so, some of which went into the
Wi tnesses, but let's fill--we've got four
confortable chairs at this point.

(Pause.).

CHAI RPERSON GRI FFI'S:  Good. Any ot hers?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. Good
aft ernoon.

M5. SMTH. Good afternoon. M nane is
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Nancy Smith. | live at 604 Aspen Street, so | am
not directly inpacted by this.

CHAI RPERSON GRI FFI'S: Sure.

M5. SMTH But | amwthin the historic
district. M husband and | have lived there for 37
years. So, probably |onger than anybody el se here.
And we are so strong in opposition to this
application. W believe it fails to neet the
standards. It negatively affects the community, and
he received his initial approval for his
construction by knowi ngly presenting the rel evant
agencies with fal se infornmation.

G ven the massive size of the addition
and the Applicant's stated intention to have
tenants, we suspect that the property will not be in
conformance with R-2-B zoning, either.

W have one of the |arger four squares
i n the nei ghborhood, and we have six bedroons. W
have rai sed nine children in that house.

Why anyone woul d need ei ght bedroons,
peopl e don't have fam |ies our size anynore.
nmean, this clearly--hmt

CHAI RPERSON GRI FFI'S:  Not hi ng.

M5. SMTH. W are a foster famly al so.

| won't go over all the stuff in nmy testinony,
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because it has been covered so thoroughly.

Just a couple--two points. | walk on
that bl ock of Cedar Street alnost daily. And | can
say that the inpact on Cedar Street, which is the
core street of the historic district, is absolutely
overwhelmng. It's not as though you have to make
an effort to see this addition, even when the trees
are | eafed out.

It just hits you in the eye. Every
single people | have been with who is seeing it for
the first tinme, says the identical thing: GCh, ny
god. What is that, and how did anyone get away with
building it.

And this is people fromoutside the
comunity, who aren't necessarily so know edgeabl e
about historic preservation and so forth. It just
hits everybody in the eye as a nonstrosity.

And ny final point is sonething Loretta
al so addressed, which is that it is really inportant
that we not all ow sonmeone to get away w th sonet hing
like this, by building it and then trying to get
approval after the fact.

If M. Taylor is rewarded for just
flouting the law, it will be an invitation to other

unscrupul ous devel opers to cone in to our very hot
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Takoma nei ghborhood and try to do the same thing.

W are really depending on you to
protect us. Thank you.

CHAI RPERSON GRI FFI'S:  Thank you very
much.

M5. PEARSALL: M/ nane is Lorraine
Pearsall. | amvice president of H storic Takoma
and | would like to just state here that we are in
agreenent with the nei ghborhood on this.

And we are also in agreenent with the
recommendati ons of the O fice of Planning, which
said that the building seems out of character and
scale with the nei ghborhood hones. That's
absol utely true.

This addition is way too large for the
scal e of the neighborhood. | think you can see by
the graphics. | think the nei ghborhood' s
presentation was very conpel ling.

| think that the photographs don't
really convey how really massive it is. And | went
back there in one of the yards that has the 7 foot
privacy fence. And that was this view that you saw
here.

| will say that this--the photograph

does not convey how massive this is. It |oons over
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you. It is very intrusive, and | don't think--the
presence of wi ndows has nothing to do with it.
There is nothing you can do with wi ndows here that
is going toreally mtigate this.

It's unfortunate, but it is just way too
big for its context. W do have big houses. They
are on large lots. This is a small house on a smal
| ot near other small houses. It is way out of
scale. It is one and a half tinmes as large as the
original house. It is just unfortunately oversized.

It should have been thought of
differently. It could have been, the basenent could
have been submerged. It could have been stepped
down. It could have been nade smaller. There are a
| ot of things that could have been done in creating
a nice addition in the back.

But unfortunately, this didn't happen
It has to go back to the HPRB for further review
And | think that this--their application, we do ask
that you deny it. And that this goes back for sone
remedi ati on.

Thank you.

CHAI RPERSON GRI FFI'S:  Thank you very
much. Questions, Board?

(No response.)
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CHAI RPERSON GRI FFI'S:  Cross? Ms.

Ferster?

M5. FERSTER. | would just add that |
totally agree with Lorrai ne about the pictures, bad
as they are, not representing the real effects from
t he back yards of these houses.

CHAI RPERSON GRI FFI'S: Good. That's a
good point to bring out, but I think the Board has
some famliarity with how to judge phot ographs from
every angle. But it will be decided fromwhat the
presentation is supposed to make.

Okay. Are there others persons present?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. Let's
gi ve you an opportunity to nmake cl osing remarks.

(Pause.)

MR. FARMER: M. Chairperson, nenbers of
the Board. | am sure the Board, neither the Board
nor anyone else in this roomhas any interest in ne
trying to dissect that 40 page docunent.

| think, after nmaking the presentation
and hearing and seeing the opposite presentation,
think it really boils down to two sinple issues.

| think, as Board menbers have

recogni zed in their questions, there are certain
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st andards whi ch have al ready been net this addition,
as represented to the Board. Cearly, |ot occupancy
is part of the discussion, etc., and should not be
an issue. | think we can all agree that it is |ess
than 50 percent. W differ by less than a
percentage point in ternms of what the actual
occupancy is, fromanyone in this room

The question of light and air is one
which is of interest, insofar as the building is
situated fromeast to west. W would di spute any
notion that the light and air of this particul ar
proj ect adversely affects any adjoining property.

Clearly, there is an adequate existing
side yard to the south. The affected overhang is
mnimal. | think the Board will be easily able to
determine that fromthe materials that have been

presented by both sides at this particular juncture.

And to that extent we agree with the
O fice of Planning' s conclusions in that regard.

| think the nore interesting and
probably the harder issue that we have to discuss is
the notion of privacy. And with privacy, | think
there has to be a consideration of relativity.

There is no right to absolute privacy in the zoning
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regul ations. For that nmatter, | would say that
nowhere in the body of US lawis there a right to
absolute privacy. It is a nmatter of relativity.

The Board has seen views presented from
t he nei ghboring properties. They have seen views
presented of the neighboring properties fromM.

Tayl or's property. Whose ox is being gored here?
nmean, he has an equal right to privacy. W have had
sone notion of whether there is visual intrusion.

But whether he is overl ooking sonmeone's back yard,
whet her he is |ooking in someone's w ndows, etc.

This is an urban area. There is no
denying it. Albeit historic, it is an urban area.
You wi |l have wi ndows, and there will be views. The
guestion is whether there--first of all, is there an
intent to invade sonmeone's privacy? Cearly not.

Second of all, what is it that is seen?
Is it relative to a finding that this thing violates
an individual's privacy, or the privacy of a
particul ar dwelling? Probably not.

You have abutting houses. You have
houses with windows. Cearly, there are shades,
there are blinds, there are various w ndow
treatments which can prevent one from seeing in or

from seeing out, which nay be part of the solution
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her e.

But | think on a relative scale, does
this particular addition violate anyone's privacy to
the extent that it should be denied on that basis?
Clearly not.

Again, as | said, | think it is a matter
of relativity. Wether the use and enjoynent is
unduly conprom sed is a decision for the Board. But
clearly not. People are neighbors. They have back
yards. They will continue to use their back yards.
WIIl M. Taylor's addition prevent people from using
their back yards? Cearly not. It nmay be a
consi der at i on.

|"msure M. Taylor intends to be a good
nei ghbor. |If soneone has undue concern over what he
sees, or his activities, there are foruns to address
t hat .

M. Taylor has taken into consideration
the views of privacy. He renoved that deck. He
made it into, if you will, a flower |edge, in order
to--he is not unduly overl ooki ng soneone el se's
property.

These consi derations, and | have said
several tines, are really just relative. | don't

think, and | think the Board can find, that the
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addition in itself does not violate individual
privacy, or the privacy of the abutting yards.

A view of the building fromthe front
clearly indicates that there is no--you really can't
see the addition fromthe frontage of the street.

The views from Cedar Street, again, are
a matter of relativity. Again, there is no absolute
notion that it cannot be seen. The standard is not
one of invisibility. Cdearly a structure can be
seen between the houses. What does that really
nmean? |Is it intrusive? Again, that is the Board's
judgnment, but | would argue that it is not.

Simply what you are seeing is another
structure in a block without an alley. Wat is seen
fromthe public ways is mninmal. The pictures wll
denonstrate that. | could sit here and do dueling
views and technol ogies in ternms of what the
phot ographs show. | don't think that adds anything
to this particul ar di scussion.

The ot her issue which we obviously have
to address is really the matter of scale and
conpatibility with the buildings and structures.
What the opponents have just presented on that
particul ar block by their own graphs shows that you

have a variety of structures in that particul ar
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squar e.
|s there a requirenment that every

bungal ow remain the sane? No. |Is there a

requi renent that the rear line of every bungal ow

along Sixth Street remain the sane? Cdearly not.

Again, it is a matter of relativity and
a matter of judgnent as to what the conpatibility
and scal e are.

Qur architect, M. Bruner, indicated
that the original house was extrenely, extrenely
small for living by nodern standards.

Again, in order to make the house
Iivabl e by nodern standards, the size of it was
i ncreased by a sinple addition, which we do not
think was visual intrusive fromany public way. And
again, | think the issue in terns of the rear
addition is not really one of relative scal e,
because | believe the scale is appropriate, albeit
| arger than the original house, but the original
house was extrenely smal |

The house still maintains its "historic"
appearance, if you will, fromthe street with the
original bungalow. The original bungalowis there.
It has not been radically changed. The shape and

size of the addition are truly conpatible with the
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buil ding itself.

On that basis, | believe that the
speci al exception should be granted. Again, | think
for the Board this poses an interesting question,
because it is a matter of relativity and what the
rules actually require.

And again fromwhat you can see fromthe
street it is not a standard of invisibility. And
t he standard of privacy is not absolute. Therefore,
on that basis, we believe that this special
exception should be granted.

CHAI RPERSON GRI FFI'S:  Good. Thank you
very much. W appreciate everyone's tine today. |
think the record is absolutely full on this.

So |l will ask ny Board nmenbers if they
require any addition informati on? None has been
noted so far in the hearings today. So |let ne just
open it up, if there is any other additional
information that we will require.

(No response.)

CHAI RPERSON GRI FFI'S:  Good. Very wel | .
| think the record would then be cl osed on this.
will set this for a decision on the first of
Novenber, which is in fact next week.

Unl ess there is any discussion on that
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fromthe Board, any difficulty. Yes, M. Ferster?

M5. FERSTER. Do you want proposed
findings of fact and concl usi ons of |aw?

CHAI RPERSON GRI FFI'S:  Comment? | n one
Board nenber's opini on, no.

(Laughter.)

CHAI RPERSON GRI FFI'S:  Are there others?
| think this is a very straightforward case. It's a
223. The substantive--that testinony evidence that
we will be deliberating and deciding upon, | think,
has been presented and has been crossed or rebutted.
And | don't think there would be any reason to,
frankly, burden each side on doing that. Plus that
will add tinme to this. |If not two weeks, it wll
actually go towards the Decenber public neeting
date. | don't see any reason to delay a decision on
this, unless others have a differing opinion.

(No response.)

CHAI RPERSON GRI FFI'S:  Good. Concerns?

VI CE CHAI RPERSON M LLER: No. It's
acceptable to us that the record is closed and t hat
no parties will be submtting any proposed findings
of fact and concl usions of | aw.

CHAI RPERSON GRI FFI'S:  That is correct.

Absol utely clear. ay. Anything el se?
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MR FARMER That is it, sir.

CHAI RPERSON GRI FFI'S:  Good. Thank you
all very much. Again, | appreciate everyone's tine
that has been put to pulling this all together.

W are going to take just a two minute
step-out. Ht the restroom conme back and go ri ght
into the next case in the afternoon. And | ask for
menbers to adhere to that.

Thank you.

(Wher eupon, the hearing recessed at 4:50 p.m, and
reconvened at 5:02 p.m)

MS. BAILEY: The |ast case of the day is
Application No. 17310 of Deirdre O Stancioff, and
it is pursuant to 11 DCVR 3100 and 3101, fromthe
adm ni strative decision of the Zoning Adm ni strator
of the Departnment of Consumer and Regul atory
Affairs.

Appel I ant al |l eges that the Zoning
Adm nistrator erred by issuing building permts for
the construction of an addition to a single famly
dwel I'ing that does not conply with the | ot
occupancy, Section 403, inside yard, Section 405,
requi renents.

The property is |located at 1812 Thirty-

Fifth Street, NW, Square 1296, Lot 802. And it is
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zoned R-3.

There is a prelimnary natter before the
Board at this time, M. Chairman. | would say a
notion, and that notion is to anend the appeal. And

it is filed by the Appellant.

CHAI RPERSON GRI FFI'S:  Excellent. Thank
you very rmuch. Just for a note, |I'Il run through
| think everyone is famliar with the chronol ogy
that we are going to follow today.

So we will start with the Appellant. W
will go to the Zoning Adm nistrator. W wll have
the Intervenor, the owner, and then we will nove on

to the ANC and go to closing or rebuttal fromthe

Appel | ant .

Let's nove ahead, then. W do have a
notion. | amgoing to have introductions for the
record.

M5. HORVITZ: Good evening. This is
Laurie Horvitz, and | am here on behal f of the

Appel l ant, Deirdre Stancioff, who is sitting here to

my left.

CHAI RPERSON GRI FFI'S:  Thank you.

M5. FERGUSON: Good evening, M.
Chai rman and nmenbers of the Board. | am Stephanie
Ferguson. | am here on behalf of the Zoning
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Adm ni strator of the Departnment of Consuner and
Regul atory Affairs, and with me is Ms. Faye
Qgunneye, Chief of Zoning Review at the Departnent
of Consuner and Regul atory Affairs.

CHAI RPERSON GRI FFI'S:  Excellent. Thank
you very much

W had new filings and a notion. D d
you want to briefly address the notion?

MS. FERGUSON: Yes, | would like to,
al though I would also like to introduce--we do have
an ANC representative here, as well. If he wants to
come and just identify hinself.

MR EASON: Yes. M. Chairman, nenbers.
| am Charles F. Eason, Jr. and | am a conm ssi oner
with ANC-2E. | am here on behal f of ANGC 2E

CHAI RPERSON GRI FFI'S:  Gkay. Thank you.

M5. HORVITZ: To address the notion. By
way of background, this appeal involves three
building permts already. The focus of the appeal
is on one building permt in which there was a
significant expansion of the scope of the work, and
t hat expansion of the scope of the work included
expandi ng the footprint such that there would be an
overage over the perm ssible | ot occupancy for a

sem detached dwelling. And then, in addition, that
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same building permt also created a side |ot issue
by building on top and expandi ng a nonconform ng
si de yard usage.

There was in early Septenber, as in |ast
nmont h, an anmendnent to one of the building permts,
and a new building permt issued that pertains to
the issues that are al ready pending before the
Boar d.

More specifically, one of the issues
that is going to be presented today is whether or
not a dwelling that starts out as a seni det ached
dwel I'i ng, can convert itself as of right to a row
dwel |'i ng- -

CHAI RPERSON GRI FFI'S:  Okay. W thout
getting into the substance of the issue, the bottom
line, what you are looking at, is trying to
i ncorporate the nost current permt, and you find
that it is based on the previous pernmts, and there
is substantive matters in that that are tinely in
this appeal. 1Is that correct?

M5. HORVITZ: That is correct.

CHAI RPERSON GRI FFI'S:  Okay. Does the
government have any response to that?

M5. FERGUSON: The government woul d

object to the addition of the permt that was added
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i n Septenber 2005. The government believes that is
atotally different permit that is not, and was not,
t he subject of the original appeal. And several
other--well, at least two other permts have been

i ssued between the original permt and this final
permt.

CHAI RPERSON GRI FFI'S:  Does the final
permt noot any of the previous permits?

MS. FERGUSON: It does not, but the
final permt does not include the other--well, the
proposed addition of the final permt does not
i nclude the other permts, so--

CHAI RPERSON GRI FFI'S:  Are there any
el enents on appeal in this proceeding that are
i ncluded that have been revised or amended in the
Sept enber permt?

MS. FERGUSON: | need a second.
appreci ate your indul gence.

(Pause.)

CHAI RPERSON GRI FFI'S: Let e perhaps
direct your attention. On the notion subm ssion,
our Exhibit No. 35, we can get that in front of you.
Let's ook directly at the permt application or
nore inportantly, the permt issuance.

It says--Permt No. B477090 reads,
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"Revision to permt B467431, revision 2." But,
substantively, it is for the extension of roof
overhang at one wall to the property line.

s that not an elenment that will be part
of the issue today?

MS. FERGUSON:  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

M5. FERGUSON: | believe ny concern was,
if all of these additional permts and anendnents
are being admtted or being proposed for adm ssion,
or just this one, in addition to the original.

CHAI RPERSON GRI FFI'S:  Um -

MS. FERGUSON: | think |I have of record
here three permts, one permit and two--this would
be the third anendnent and | amasking if all three
of these, in addition to the original are being
proposed for adm ssion today.

CHAI RPERSON GRI FFI'S:  That is ny
under st andi ng.

M5. FERGUSON: Ckay.

CHAI RPERSON GRI FFI'S: | mean, we--do you
have a comment on that?

M5. HORVITZ: Well, the original appeal
al ready i ncl uded- -

CHAI RPERSON GRIFFIS: W are going to
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get into--address that.

M5. HORVITZ: The original appeal
al ready included three permts.

CHAI RPERSON GRI FFI'S:  That is correct.

M5. HORVITZ: The notion to anend is
adding a fourth permt, which revises a permt that
was al ready the subject of this appeal.

CHAI RPERSON GRI FFI' S: Yes.

M5. HORVITZ: | don't know if there are
two nore beyond the four that | am asking for
consideration or not. To ny know edge there are
not .

CHAI RPERSON GRI FFI'S:  Okay.

M5. FERGUSON: | would like to clarify
the record to show that | have Permt No. B467431
i ssued on the 5th of Novenber, 2004. Permt B468744
is arevised permt, issued on 12/29/2004. Permt
B474097 issued June 22, 2005. And Permit B477090
i ssued Septenber 2, 2005.

My question went to perhaps a
m sunder st anding on ny part. M question was
whet her all the other three, these last three that |
nmenti oned, were being offered to the record
si mul t aneously or being offered with this anendnent

simultaneously. And it is ny understandi ng that
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t hey are.
So | hope this clarifies the record.
CHAI RPERSON GRIFFIS: | think this is a
good clarification as to the problem because that
is not ny understanding. M understanding of this
notion was to amend the application to include the
Sept enber 2nd revised permt.

MS. HORVITZ: To answer Ms. Ferguson's

guestion as well, the Novenber permt was already
part of the appeal. The Decenber permt was already
part of the appeal. | don't know anythi ng about the

June permt, and the Septenber pernmt is the subject
of this present notion to anmend.

CHAI RPERSON GRI FFI'S:  There we are.
kay. Ot hers? Do the ANC and the I ntervenor-owner
want to speak to this? Does the ANC have a conment ?

MR EASON:  The ANC woul d favor of
granting it.

CHAI RPERSON GRI FFI'S:  Okay. No
opposition to the notion.

|"msorry. Can we get another chair up
her e?

MR. KEYS: That's all right. M.
Chai rman, Ceorge Keys on behal f of the owner of 1812

Thirty-Fifth Street Associates, LLC. W have no
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objection to the nmotion. | think it's a necessary

part of this hearing not to waste the Board' s effort
and time that you have got to bring this in, because
the nost recent permt, the Septenber 2nd permt, is
the inplenmentation of the plans that were submtted,

and that are the subject of this discussion.

CHAI RPERSON GRI FFI'S: | absolutely
agree. | think we ought to nove ahead.
W will grant the notion to amend, and

include in the proceedings, the revision pernt, now
known as the B477090.

M5. FERGUSON: M. Chairnman, would you
record the governnent--that the governnent does not
have any objection. The governnent just wanted to
clarify--

CHAI RPERSON GRI FFI'S:  Sure. Sure.

M5. FERGUSON: --the nunber of permts
bei ng entered, being added.

CHAI RPERSON GRI FFI'S:  Excel | ent.
Comment ?

MR EASON: M. Chairman, from counsel's
comments just now, there appears to be anot her
permt, which she has referred to, that--as of the
posture of this matter, that would not be included

wi thin the scope of the appeal.
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| wonder if they could be asked to nake
sonme proffer--at least to us, as to the nature of
the activity that was permtted under that permt.
So we have sone idea about it.

M5. FERGUSON: Wich permt?

CHAI RPERSON GRI FFI'S:  The Novenber
permt.

(Pause.)

MR KEYS: Yes. |If we could, M.
Chai rman, Board nenbers. This should not hold you
up.

CHAI RPERSON GRI FFI'S: No.

MR. KEYS: This cane up--arising froman
i nspection visit when we changed a French door to a
wi ndow -no, a window to a French door in order to
nove furniture in.

CHAI RPERSON GRI FFI'S:  Under st ood.

MR KEYS: So it's a non-substantive
change to the building. It had no inpact--

CHAI RPERSON GRIFFIS: It's certainly not
a zoning issue.

MR KEYS: No.

CHAI RPERSON GRIFFI'S: So we are going to
nmove ahead. | think that would have conme to |ight

at sone point, in any case. There it is. Let's
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begi n where we were.

M5. HORVITZ: Thank you. | would like
to just give you kind of an overview of what this
issue is, although as you may vaguely recall, we
have been here several tines, with several different
scenari os.

CHAI RPERSON GRI FFI'S:  There is no
vagueness to our recollection.

(Laughter.)

M5. HORVITZ: Sorry! Sorry for that.
Just by way of brief background, and then | will get
directly to presentation of sone |limted evidence.

| would like to primarily, however, rely
on the records that have already been submtted.

CHAI RPERSON GRI FFI'S:  CGood.

M5. HORVITZ: As | start in ny
i ntroduction, Deirdre Stancioff is the Appell ant
here. She resides next to the subject property.

And the subject property is 1812 Thirty-Fifth
Street, and Deirdre Stancioff resides next door,
1814 Thirty-Fifth Street.

The issue here is, as we have been
di scussing, four building permts, all of which
started with revisions to a structure that existed

on the site prior--probably around the turn of the
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century.

So we have a structure that existed
prior to the 1958 zoning regs, and consi derably
before that. And it was beyond dispute a
sem detached dwel ling before these four permts cane
to DCRA and the applications relating to them

And by "a sem detached dwel ling" | am
referring to the fact that there was a structure, a
dwel ling that was built on one lot line, which
pertains to the side of the property where ny client
is located on the northern side, and on the other
side of the property, there was a nonconform ng side
yard.

And t hat nonconform ng side yard was at
| east two and a half feet w de, perhaps three feet
wi de. We have seen different nmeasurenents at
different tines. So approximately a two and a half
to three foot w de side yard.

At junctures starting in, | guess,
around 2004, we started to see applications, first
to repair fire damage, and then the significant
application, which was going to add a very | arge

addition and build on top of the existing structure.

So, by building on top of the existing
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structure, there was going to be extension of the
nonconform ng use along the side yard. So it is an
extensi on of the nonconform ng side yard.

That is a portion of the appeal, which
is, why was there approval of building permts that
al l oned for the extension of the nonconform ng use,
i.e., an extension on top of and next to a
nonconf orm ng si de yard.

The other issue that canme up was that
the addition planned and then permtted included a
very significant rear addition, three stories, that
expanded the footprint of the property such that the
proposed dwel ling woul d exceed the pernissible |ot
occupancy in excess of 40 percent for a sem detached
dwel ling. That is the other significant aspect of
this appeal .

So what we have is a series of building
permts, all of which were approved by DCRA, and
i ssued, despite the know edge of DCRA that the
footprint of the new structure was in fact closer to
44 percent | ot occupancy instead of the maximum
perm ssi bl e of 40 percent for the sem detached
dwel ling that existed on the site.

Now, as you know, this Board has al so

heard a special exception petition relating to this
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same property. At a juncture far after the pernmts
were issued, and construction was significantly
underway, there was an effort to obtain a special
exception fromthis Board. That petition for
speci al exception was deni ed.

So the current posture nowis to
consi der the appeal of the issuance of the building
permts, which pernmitted the structure to be built
in excess of the 40 percent | ot occupancy, and with
t he extension of the side yard nonconformty and
t here has already been a denial of the petition for
speci al exception to build that sane structure.

W will be talking a | ot about the
trellis or perhaps it's a projection. O perhaps
it's an eave. And | amnot sure whether the
term nology will end up being inportant to the
Board. But just by way of background, the |egal
i ssue here is whether or not by sticking a trellis
or an eave or a projection over the side yard, that
spans two and a half to three feet--whether or not
this owner of 1812 Thirty-Fifth Street, can convert
the property, as of right, to a row dwelling and
disregard, as a result, the zoning restrictions that
are applicable to sem detached dwel | i ngs.

Most significantly for nmy client, the
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| ot occupancy issue. So, w thout having to cone to
BZA, the owner would seek to build, whether it's 44
percent or 59 percent or 60 percent, by sticking a

trellis and eave or a projection over the side yard.

And so rmuch of the debate, | inagine,
today i s about whether or not a side yard is
required in an R-3 zone. And you know, that is a
| egal issue that | am sure--we can answer as many
guestions as you like, and | would like to address
in part in closing.

But at this juncture--obviously ny
position is that there are requirenents for a side
yard, if there is a sem detached dwelling. That is
what was here.

If there is an effort to take away that
side yard, whether conform ng or nonconformng, the
nmechani smfor doing that is to conme before this
Boar d.

Now, what | would like to do to short-
circuit the process here in terns of evidence, is
actual ly--perhaps a little unorthodox, | would |ike
to call the zoning review adm nistrator as ny first
wi tness, and set out for you what | think the
chronology is, and that it is fairly undi sputed what

happened and what DCRA knew about this project, and
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the fact that the project as approved viol ated the
zoni ng regul ati ons.

Now, that is essentially nmy junping
straight to cross of an adverse wi tness. But |
think it would be the nost efficient way to get the
facts before the Board.

Does anybody see a problemw th that?

CHAI RPERSON GRI FFI'S:  \Where do we start?
Unort hodox, yes. Has it been tried before? Yes. |
don't see that as the nost efficient, quite frankly.

M5. HORVITZ: COkay. Al right.

CHAI RPERSON GRIFFI'S: | hear--1 would
understand if the first objection to it would be--it
is your burden to present the case, not to show up
to cross. | amcertain that | could not force M.
Qgunneye now to be your witness. In fact, it would
be up to her whether she joined on your side of the
table to becone a witness opened up to direct
guestioning. She is here and as part of her
presentation of the case, and therefore is open to
Cross exam nati on.

And so | think if there isn't any strong
ot her opinions regarding that, I think it would be
best if you put on your case, as brief as you would

like. There are submissions in the record, and that
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i s appropriate.

And then we can nove on, and obvi ously,
we will go to direct cross.

M5. HORVITZ: That's fine. | nean, |
was just trying to short circuit it.

CHAI RPERSON GRI FFI'S: Sure.

M5. HORVI TZ: Because | think actually
there are very few facts that are truly in dispute
here.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. HORVITZ: And the chronol ogy of
events is very well set out in the papers, as to
what DCRA knew, what they appreciated and what their
rational e was for issuing these building permts.

CHAI RPERSON GRI FFI' S:  Ri ght.

M5. HORVITZ: | was just going to try to
set that out through the |live testinony.

CHAI RPERSON GRI FFI'S:  Good. And no
guestion about it. And | think the entire Board
appreci ates your succinctness. And | think, as one
Board nenber, absolutely agree. The issues are very
clear and there are few of them

So as quickly as we need to address
them | think that is appropriate.

M5. HORVITZ: Al right, then. Wat |
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would like to do is very briefly put on Deirdre
St anci of f.

CHAI RPERSON GRI FFI'S:  CGood.

M5. HORVITZ: And ny preferred nechani sm
for doing that is to direct a few questions at her
rat her than just opening it up and havi ng her
expl ain the circunstances.

So, without further introduction, what |
would like to do is--Ms. Stancioff, | would like to
direct your attention to sone photographs that have
been submtted into the record.

And the Board mi ght want to direct their
attention. They were exhibits that were attached to
the notion to anend the appeal. They are the very
| ast docunents at the back of that package.

There are three photographs that | would
like her to explain what they are.

CHAl RPERSON (RIFFI'S: |I'msorry. | was
listening to you. | think this is absolutely
appropriate, but going in terns of your |ine and
direction of presentation of case, it is not
i nappropriate for you, as the legal counsel, as this
is a much nore | egal proceeding. You do not have to
have a witness enter into evidence anything that you

presented if it is not testinony.
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Qobviously, if it's based in fact, |
don't have any difficulty in you running through--

M5. HORVI TZ: Ckay.

CHAI RPERSON GRI FFI'S:  And stating
factual basis or |egal analysis and getting this
into the record. However you want to deal with it
is perfectly appropriate for us.

M5. HORVITZ: | appreciate that. And
maybe let me do that first, and then 1'I|l have her
expl ai n these photographs to you.

CHAI RPERSON GRI FFI'S:  CGood.

M5. HORVITZ: | am a casualty of
spending nost of nmy time in a courtroom unless
before you, so | appreciate whatever clarification
you can give me about the informalities of your
process.

So let ne just kind of brief what the
i ssues are and what the evidence is, already
submitted for you as exhibits.

First of all, let ne direct your
attention of the fact that the appeal that M.
Stanci off filed included none other than 13
docunentary exhibits, and then there was a
suppl emrental filing that was subm tted before we

were first scheduled for hearing. That was sent in
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early Septenber, and that included an additi onal
five exhibits.

And then there are sonme exhibits that
were submtted in this case in support of the
opposition to the notion to dismss that | would ask
be al so consi der ed.

And finally, there was a suppl enenta
filing in md-Qctober, which acconpani ed the notion
to amend.

Those are the four places where the
Appel I ant has subnitted record evidence for
consideration, and then in addition, | know that M.
Keys, on behalf of the owner of the property
submtted a filing early | ast week with sone
addi ti onal docunents.

Now, as | said, the issue here is
focused on | ot occupancy and the side yard issue.
And what | would like to direct your attention to in
particular is the fact that there were two pl an
correction list notations, in which the zoning
revi ew process actually caught and fl agged the issue
of a potential zoning issue.

And the two places in which you wll
find these are in the original appeal, at Exhibit 9,

and then Exhibit 1.
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And | would first like to direct the
Board's attention to the plan correction |ist dated
Cct ober 5, 2004, in which Faye, and | am assuni ng
that is going to prove to be the witness here today,
stated, "Existing structure has a nonconform ng side
yard, proposed addition over existing footprint
cannot be allowed, structure is"--this is inportant-
-"a sem detached dwelling and the nmax | ot occupancy
is 40 percent. You need to nodify proposed work to
bring into conpliance or seek relief through BZA to
buil d proposed work. Reroute decision to zoning for
action."

This is in response to the application
in which the big addition was being added. This is
the one that was--the application was filed in
August, and it is the Novenber permt. So, in
Cctober they are still reviewing it, and it is being
fl agged as a zoni ng problem

Then, just 11 days later, and it was
subnmitted to you as exhibit 1 to the appeal. Faye
O again issues a plan correction |ist, which says,
"Proposed | ot occupancy is 44 percent, BZA relief
required.” Note the nonconform ng side, 2.5 x30.8",
| believe is included in the | ot occupancy.

And so one of the issues that we nmay
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hear today--I"msorry. It says to conplete the
entry: "Reroute decision to zoning for action.”

So one of the issues is that perhaps--
one of the reasons this problemarose to begin with
is that the cal culations of |ot occupancy originally
with the application had perhaps erroneously
excl uded the nonconform ng side yard di nensi ons.

Be that as it may, before the Novenber
permt was issued, DCRA fully appreciated that there
was in fact a | ot occupancy problem and that there
was a nonconformng side yard and that it was a
sem detached dwelling that we were dealing wth.

Then, just to take you through the
chronol ogy of how, despite the circunstances, the
permts were issued, including the Novenber permt,
which permtted exactly these circunstances, there
are some notes and | would direct your attention in
the appeal filing itself to exhibit 4, and nore
specifically both the cover sheet to the plans and
then A-1 to the plans.

And you will see sone scratch narks, and
| admt that they are very small and | have a full-
size version if anybody needs to | ook at them An
addition where it is handwitten "trellis".

And it says, actually specifically,
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"Trellis above first floor". And that's |ocated on
t he cover page, which was the permt set dating back
to 7/23/04, but clearly that handwitten addition
was |later, and is in fact dated 10/21/04, a
handwitten date for the addition of the trellis.

And you will see that again on page A-1,
where it says, "Trellis above first floor" and then
there are sone initials, and it says "10/21/04".

So, on the 21st of Cctober, apparently
there is an effort to add sonething called a
trellis, above the first floor. And | will submt
to you that | don't believe there were any ot her
docunents available at the tine that provided
greater specification of that issue, what exactly
what this trellis is going to ook |ike, what it was
constructed of. But that may perhaps be expl ored
| ater.

| would then direct your attention to
t he supplenental filing that was made by the
Appel l ant in support of the opposition to the notion
to dism ss and--hold on just a nonent.

(Pause.)

M5. HORVITZ: Actually a better exanple
of the point is in our--in Appellant's suppl enental

filing in Septenber of 2005, we presented for your
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consi deration, actually, the transcript fromJune 7,
2005, of sworn testinony of the owner of 1812
Thirty-Fifth Street, in which he explains how the
trellis came to be.

And we would submit that as part of our
case in chief. 1t is sworn testinony that was
presented before you in a special exception
proceedi ng in which the owner of the property says,
and the pertinent transcript pages are part of the
record here as an exhibit.

He says, "The trellis was designed as a
way to circunvent the | ot occupancy restrictions of
a sem detached dwelling by converting us to a row
dwel I'ing through the addition of the trellis.”

There is al so record evidence which
confirms that that was in fact the theory that DCRA
was espousing and explaining as well. | won't read
directly fromit, but the record evidence includes
come conmuni cations from DCRA, that specifically
acknow edged that that also was the rationale for
the trellis.

Shortly thereafter, of course, and the
docunents establish this, the early Novenber permt
was i ssued and approved wi t hout any changes to the

| ot occupancy to conformit down to 40 percent. And
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the trellis, presumably, was part of the plan.

Thereafter, however, follow ng the
filing of the special exception--1"msorry. Filing
the--following this appeal, then the owners of 1812
actually filed for special exception.

So we filed the appeal first, saying
what is going on here. There are a |ot of occupancy
i ssues and side yard issues. Following that filing
in February, then in March DCRA recomends a speci al
exception filing. And in fact then the owner of
1812 in fact petitions for special exception.

And that probably is the other inportant
and nost pertinent docunent for the Board's
consi deration, because DCRA actually recomrends the
filing of the petition for special exception in
t hese circunstances.

| direct your attention specifically to
our filing in Septenber of 2005, which was again
t hat supplenmental filing, exhibit 3. In that
ci rcunstance, the zoning review branch chi ef
actually filed with this Board the foll ow ng
menor andum dated March 2, 2005. The subject was
t he proposed rear addition to a single famly
sem detached dwel ling | ocated as the prenises 1812

Thirty-Fifth Street.
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It goes on to say, "Review of plans for
t he proposed at the above subject prem ses indicates
that the Board of Zoning Adjustnment approval is
required as follows: special exception pursuant to
Section 223.1, requirenents for addition to an
existing single fam|ly sem detached structure in the
R-3 residential zone district.” And attached to
that is the notes and conputations page, which
establishes the | ot occupancy and side yard issues.

So that that point DCRA was maki ng
actually recommendations that in order for this
sem detached dwelling to have the footprint and the
characteristics of the plan that they had al ready
approved, that a special exception was appropriate.

And now, of course, we will hear the
position of DCRA as to why, after all this--it is
not necessary to have a speci al exception because of
the trellis.

Finally, just to conplete the picture
and the chronol ogy, | would direct your attention to
the latest building permt, the one that was the
subj ect of the notion to amend the appeal.

Al'l avail abl e rel ated papers have been
submitted attached to that notion to amend this

appeal. And the attached docunents establish that a
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building permit was in fact issued to extend roof
overhang on one wall to property I|ine.

And that's what the permt says. It
woul d not be self-evident fromthe permt itself
whet her we are tal king about the trellis or
something else. Quite honestly, that is what was
posted, and if that's all you | ooked at, we would
never know t he answer to that question.

However, | would direct your attention
al so to the supporting docunents to the notion to
anend, and the application for construction permt,
actually said in description of proposed work:
"Extend roof overhang on one wall to about --
it's crossed off--"from 16 i nches over 30 feet |ong
side yard to replace approved trellis. This is a
revision to building permt No. B467431."

So evidently this | atest building
permt, issued in Septenber, applied for after the
speci al exception deci sion was announced on June 28,
but not issued. It was issued in Septenber. It is
an effort to somehow revise the plans for the
trellis, and | have al so attached what has in fact
been provided to nme by counsel for the owner, which
purports to be some kind of graphic representation.

There's three houses. It's also attached to the
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notion to anend appeal .

And there is a drawi ng which says
somet hi ng about an eave extending to property line.
And then there are sonme plans that evidently purport
to address this latest revision to the trellis.

Now, with that not so short
introduction, | would like just to explain to you
t he three photographs that were submtted for the
Board's consideration with the notion to anend the
appeal .

And to do that, you have the
phot ographer, Deirdre Stancioff, sitting next to ne.

So, Ms. Stancioff, what | amgoing to do
is first hold it up so the Board can see which one |
amtal king about. |It's the first of the three
phot ographs attached to the notion to amend.

M5. FERGUSON: Excuse ne, Your Honor.
don't have a copy of the photographs nor a copy of
the pleadings. | was not served with that.

CHAI RPERSON GRI FFI'S:  You weren't served
with the notion to anend the appeal ?

MS. FERGUSON:  No.

M5. HORVITZ: |I'msorry. | did serve
DCRA counsel. | did not serve Stephani e Ferguson

i ndi vidual ly, because | actually didn't have her
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name, although she had entered an appearance in the
| ast thing. And then she called nme and said, next
time you really need to serve ne individually, but I
have it.

CHAI RPERSON GRI FFI'S: Do you have a
copy?

M5. HORVITZ: Do | have an extra copy?
She represented to nme that she was in possession of
it on Cctober 11.

M5. FERGUSON: Actually, | represented
to you that it was sent to the Zoning Adm nistrator.
W were in transition. W do have a new Zoni ng
Adm nistrator. And the Zoning Adm ni strator had
received it. But | do not have a copy of it.

M5. HORVITZ: COkay. Well, then.

CHAI RPERSON GRI FFI'S: Let her see the
pi ctures.

M5. FERGUSON: Thank you.

M5. HORVITZ: | certainly apol ogize that
| didn't send it directly.

CHAI RPERSON GRI FFI'S:  That's all right.
Let's nove. |If you have an extra copy with you
today, we'll just make sure that she |leaves with it.

M5. FERGUSON: Thank you.

M5. HORVITZ: Ckay. So, | amgoing to
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direct Ms. Stancioff's attention first to this
phot ograph. Okay.

Now, Ms. Stancioff, can you tell ne,
first of all, did you take this picture?

MS. STANCI OFF:  Yes.

M5. HORVITZ: Can you tell me when you
took this picture?

M5. STANCIOFF: | took it--

M5. HORVI TZ: Speak into the m ke.
Appr oxi mat el y.

MS. STANCI OFF: About three weeks ago.

M5. HORVITZ: Okay. Wthin the |ast
nonth or two?

MS. STANCI OFF: The last nonth. You
know. In Cctober.

M5. HORVITZ: Al right. Now, can you
tell me what this picture depicts?

MS. STANCIOFF: Well, it's--on the |eft
hand side, is the house next door to the south,
1812. The house. And the chimmey. And there is a
thing that looks like a gutter, with lights com ng
out of it. | don't know what it is.

M5. HORVITZ: Ckay. So if | understand
your testinony, the structure to the right in the

picture is actually 18127
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M5. STANCI OFF:  Yes.

M5. HORVITZ: Al right. And the
structure to the left is the hone to the south?

MS. STANCI OFF:  Yes.

M5. HORVITZ: That's not your hone,
that's M. Schm dt's hone?

M5. STANCIOFF: No. That is M.

Schm dt's hone.

M5. HORVITZ: Okay. So, you are on the
sout hern side of 1812 Thirty-Fifth Street?

M5. STANCI OFF: You nean taking the
pi cture?

M5. HORVITZ: Are you on the street?
Looking into the property?

MS. STANCIOFF: | amon the sidewal k,
| ooking up to the property.

M5. HORVITZ: Okay. And can you--l know
this is not the best resolution--are there w ndows
on the south side of 1812 Thirty-Fifth Street,
facing M. Schm dt's property?

MS. STANCI OFF:  Yes.

M5. HORVITZ: There are?

MS. STANCI OFF: There are. About three
wi ndows--or two wi ndows towards the street, and then

there are sone nore at the back
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M5. HORVITZ: Al right. So, there are

wi ndow facing into the short--the narrow -

M5. STANCIOFF: Into M. Schmdt's
house. Yes.

M5. HORVITZ: Into the narrow side |ot?

MS. STANCI OFF:  Yes.

M5. HORVITZ: |I'msorry. 1Into the
narrow si de yard?

MS. STANCI OFF:  Yes.

M5. HORVITZ: Okay. Now, directing your
attention to anot her photograph, this one. The next
phot ograph in the packet. D d you also take this
pi cture?

MS. STANCI OFF:  Yes.

M5. HORVITZ: Did you take it at
approximately the same tine?

M5. STANCI OFF: Sane day. Across the
street.

M5. HORVITZ: Al right. Is it--what is
the property to the right in the picture?

M5. STANCI OFF: That's 1812 Thirty-Fifth
Street.

M5. HORVITZ: And then | see a snall
space between the properties. Wat is that?

MS. STANCI OFF: That is the space
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between the--that's the--it's their property.

M5. HORVITZ: Is that the--

MS. STANCI OFF: That is the side yard.

M5. HORVI TZ: (kay.

MS. STANCI OFF:  You can see the w ndows.
But not very well.

M5. HORVITZ: Al right. And then
lastly, the third photograph. | know this
resolution is perhaps even worse, but what is the--

when did you take this picture?

MS. STANCIOFF: |'m not sure when | took
it, maybe a nonth ago. | mght have taken it the
sane tinme. But | don't think so. | think I took it
before. In the early summer.

M5. HORVITZ: Okay. And where are you
when you are taking this photograph?

MS. STANCIOFF: | am at the other side.
The end there. Their fence is at--the back of their
garden is there. Were the fence is. And | am
behind it.

M5. HORVITZ: Al right. So--

MS. STANCIOFF: | amnot inside. | am
at the outside of their fence.

M5. HORVITZ: What is the structure to

the left in that photograph?
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MS. STANCI OFF: That's 1812.

M5. HORVITZ: And what is the structure
to the right?

MS. STANCI OFF: M. Schm dt's house.

M5. HORVITZ: M. Schmdt lives to the
south of 1812, and you live to the north?

MS. STANCI OFF: That's right.

M5. HORVITZ: Okay. That is all | would
like to do at this point. | reserve the right for
sone rebuttal comments and, of course, cross.

CHAI RPERSON GRI FFI'S:  Thank you very
much. |Is there a question fromthe government for
t he witness?

M5. FERGUSON: Not by the governnent.

CHAI RPERSON GRI FFI'S:  Okay. Does the
ANC have any cross questions?

MR EASON:  No, sir.

CHAI RPERSON GRI FFI'S: M. Farner?

MR KEYS: M. Keys.

CHAI RPERSON GRIFFI'S: M. Keys. |I'm
terribly sorry. Forgive me. Let's nove ahead then.

CHAI RPERSON GRI FFI'S: Comment ?

VI CE CHAI RPERSON M LLER: Comment. |
just wanted to make a comment to Ms. Horvitz. |

know you have said that you are used to appearing in
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courtroons and you want a little guidance as to what
happens here.

| want to say that an appeal is alittle
bit different froma special exception, which I know
you have al ready gone through.

| just want to say that | think in an
appeal, it's really--what is at issue is a |egal
guestion. And you phrased the | egal issue, as |
understand it, as well, with respect to whether or
not by adding on a trellis or an eave or sone ot her
proj ection you can convert a single famly dwelling
to a row house and then be exenpt fromthe
regul ations that apply to the single famly
dwel |'i ng.

And you phrased that, and |I just want to
ask--you didn't address that |egal question yet,
whet her you plan to do that l|ater on, in closing, or
whet her you want the opportunity now.

M5. HORVITZ: | would be happy to do it
now. The only thing | would |like to clarify, and |
hope I didn't m sspeak. |It's not a single famly
dwel ling, it's a sem detached dwel | i ng.

VI CE CHAI RPERSON M LLER:  |'m sorry.
probably m sspoke.

M5. HORVITZ: Al right. So, the |egal
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issue, as | understand it, and certainly | am open
to being told otherwi se but--the |legal issue as |
understand it is in large part whether or not a

sem detached dwelling in a R 3 zone, which obviously
does permt row dwellings under certain

ci rcunst ances. Wether that sem detached dwel |i ng,
whi ch by definition has a side yard, can convert
itself without comi ng before you for a special
exception, into arowdwelling. And in this case,
there has--that's the broad unbrella issue.

But the second issue, and you could
probably decide this solely on the second issue, is
even if that theoretically was a possibility, could
you do it through the mechani sm of sonething akin to
an architectural enbellishment or sonething that
doesn't add any real usable living space, is either
an eave or projection or a trellis.

So there are really two issues. The big
i ssue, which I know that you have confronted in somne
ot her cases, and | will discuss thembriefly, and
you have interpreted sone the rel evant regul ati ons
al ready. The big issue is conversion as of right.

But even if you accept as a Board the
possibility that the conversion as of right is

appropriate in certain circunstances in an R 3
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district for a sem detached dwelling into a row

dwel ling, there is this subset, and perhaps the nore
difficult issue here, because you are really opening
up for huge abuse if you don't draw a |ine sonewhere
and say, okay, even if we allow as of right

devel opnment, what is it?

What do you have to do to exercise that
right. And here you've got, | contend, an absol ute
nockery of the system Even if you accept the
proposi tion which the Appell ant does not have as of
right conversion, it is a nockery, in ny view, to
allow it to be done through this mechanism which is
nerely the introduction of sonething as
insignificant as a trellis or a projection or an
eave up to the lot line, which is what is not being
proposed according to the anended building permt.

And | know that the ANC has taken a
position, it's a matter of record, that they
simlarly oppose specifically the use of that kind
of device to allow for as of right conversions.
Assunming that that's even the direction that the
Board is going to have.

Now, as to the legal argunment itself,
and the legal authority upon which | rely, on behalf

of the Appellant, | refer first and forenpst to 11
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DCVR 405.2, which states in an RR3, R4 or R-5

district, a one famly seni detached dwel ling shal
be subject to the side yard requirenments of an R-2
district.

Now, admttedly, 11 DCVR 405.6 does say
in part that a side yard shall not be required in an
R-3 district. However, there is an exception to it.
A provision to it. It says, except as provided in
Sections 405.1 and 405. 2.

| just read you 405.2. It says that in
an R-3 district, if you are a one fanmly
sem detached dwel ling, you are subject to a side
yard requirenent.

So | start with that as ny--the
principal regulatory authority for the position that
we are taking.

However, | would also |like to direct
your attention to several other |legal authorities
t hat support Appellant's position. One is 11 DCWVR
320.1, which says in pertinent part that the R 3
district is designed essentially for row dwellings,
but there--key word here--"shall" be included in an
R-3 district, areas within which row dwellings are
m ngl ed with one famly detached dwel lings, one

famly sem detached dwel lings, and groups of three
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or nore row dwel | i ngs.

And | would contend that if every single
sem detached dwel ling could convert as of right in
an R- 3 district, such an interpretation of the
zoni ng regul ations would be in contravention of that
section, which clearly contenplates that an R 3
district includes not just row dwellings.

CHAI RPERSON GRI FFI'S:  You clarified that
point. Wre there errors, in your legal opinion, in
granting a permt--sorry. In granting the permt--
is there any administrative error in granting the
permt based on specifically, you have just said,
320.1, which is the general provisions of an R 3
zone. The general provisions. And in ny
under st andi ng of your |egal analysis of that
section, it says that the Zoning Adm nistrator,
extending that out, your analysis, is that a Zoning
Admi ni strator nust sonehow bal ance the entire R-3
nei ghborhood to understand that this is
predom nantly row dwel lings and allows it, but
shoul d be interm ngled with sem detached.

Therefore, having a holistic view of the
zoning 3 district, in order to establish whether
this tips the scale or not?

M5. HORVITZ: Interesting argunent, but
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actually not the one that | had in m nd.

What | amtrying to comunicate, | guess
inartfully, is that the--it's DCRA s position that
the reason that this permt could be issued is, it
is supportive as of right conversions. That it
feels that it is authorized to allow as of right
conversions of any and all sem detached dwel |l i ngs.
Al of them Into row dwellings.

M5. FERGUSON: | am going to object.
That is not exactly DCRA s position.

CHAI RPERSON GRI FFI'S:  Good. |
understood the objection, and it is appropriate.

M5. HORVI TZ: (kay.

CHAI RPERSON GRI FFI'S:  Refine that,
obvi ousl y.

M5. HORVITZ: M point is, that if that
is a part of the zoning interpretation that
justifies the approval of this permt, that as of
right conversions are fine, aside fromthe trellis
i ssue, you know, however you do it. That is an
accept abl e way of building out on your property in
an R-3, when you have a sem detached dwel li ng.

CHAI RPERSON GRI FFI'S:  Section 320
doesn't talk to--you are going too deep into it, 320

doesn't talk to trellis or what have you
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What | am mi sunderstanding in your
statenent and your |egal analysis is, how does 320
precl ude--preclude one fromcreating a row dwel ling
in an allowable district, in an R 3 district that
all ows row dwel | i ngs.

You nmade the statenent that said, it is
a violation of 320 because, |ook, 320 is supposed to
interm ngl e sem detached and detached. Therefore,
how coul d you take this under 320 and nake it an
at t ached.

M5. HORVITZ: | guess the point | am
trying to nake is, that sonewhere there have to be
limts. That create the overall--that inplenment the
overall schene for the zoning regul ations.

CHAI RPERSON GRI FFI' S:  Ri ght.

M5. HORVITZ: That's what everybody is
entrusted to do. DCRA is entrusted to do that.

CHAI RPERSON GRI FFI'S:  Okay.

M5. HORVITZ: BZA is entrusted to do
t hat .

CHAI RPERSON GRI FFI'S:  Right.

M5. HORVITZ: Not just--

CHAI RPERSON GRI FFI'S:  But now let's get
specifically to this appeal, because that is what is

at issue here. And if you--1 did follow your
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argurment, | believe. Because then what you are
saying is, the Zoning Adm nistrator had the
responsibility to viewthe entire district in
anal yzing whether this first step could be taken.
O noving this somehow to a row dwel ling or not.

M5. HORVITZ: Actually, the point that |
was trying to make is that | believe that this
provision is an argunent that wei ghs agai nst as of
right conversion. That there is a nmechani sm
Qobviously, if there are circunstances where you have
an undevel oped lot and it's not a conversion froma
sem det ached dwel |i ng.

CHAI RPERSON GRI FFI'S:  Okay. | guess
then--let ne just go directly to it. In 320, does
it speak the | anguage, the direct |anguage, of that
regul ation? Does it speak at all to conversions?

M5. HORVITZ: No. No, it does not.

CHAI RPERSON GRI FFI'S:  Okay. kay.
Let's nove on

M5. HORVITZ: Okay. Fine. Now, to a
nore limted extent, Appellant is also relying on a
nunber of definitions in the regulations to support
its position. | mean, there are a | ot of
definitions. Unfortunately, not every definition

that would be pertinent to this case is in the
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regul ati ons.

But sonme of the definitions are actually
rather instructive at hel ping us sort through this,
not the least of which is the definition of yard
si de.

Because the definition of a yard, which
| will read, says, "A yard between any portion of a
bui l di ng or other structure and the adjacent side
lot line extending for the full depth of the
bui l di ng or structure".

So one of the issues before the Board
is, was there a side yard. | can't inmagine that
there is a dispute on that, but in fact if you are
| ooking for authority, definitionally, we have
sonmething that identifies that there was in fact a
si de yard.

Simlarly the definition of "dwelling",
one famly sem detached, is an inportant |egal point
to consider as the Board reviews this issue. That
definition, is a one famly dwelling, the wall on
one side of which is either a party wall or a |ot
line wall having one side yard.

So again we have the benefit of a
definition, and here we had a property with a | ot

line wall on Deirdre Stancioff's side, and other the
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ot her side, we had a side yard, which | have just
read you the definition of.

So | refer you to all of those
regul ations, and | do also actually have for the
Board's consideration if it |likes, the Wbster's
Unabridged Dictionary definition of trellis, if that
proves to be useful at a later tine.

But | will circulate it if it beconmes an
i ssue, perhaps on rebuttal.

So then we finally get to the remaining
| egal issues. And | will conclude, which is prior
Board deci sions on the subject of as of right
devel opnent .

| amthe first to admt that | don't
know where the Board is going with this, but | wll
say that the Pritchard decision does exist. It has
been narrowed a lot. But some of the principles
t hat have been articulated in that Pritchard
decision apply to this case in terns of weighing
agai nst the conclusion that there should be an as of
ri ght conversion under these circunstances.

And certainly | am happy, perhaps on
rebuttal, to distinguish sone of the progeny to
Pritchard if that is necessary, and explain why I

don't think that the subsequent decisions hanper the
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Board in granting the relief that the Appellant
seeks here.

And finally, the Board has al ready rul ed
on the special exception petition and nade certain
findings of fact. | would assunme that that is a
matter of public record, that | didn't need to
actually introduce into evidence, having not done
so, but there is a decision by this Board in
Application No. 17327, in which there were certain
findings of fact and conclusions of |law that are
pertinent to this case, and which | contend support
the relief due to Deirdre Stancioff in this case,
that there was a sem detached dwel | ing and t hat
t here should not be this structure absent speci al
exception, which has been deni ed.

CHAI RPERSON GRI FFIS: Ms. Mller?

VI CE CHAI RPERSON M LLER: | just wanted
to ask you if you could el aborate nore that your--
what you nmean with respect to "as of right
conversions”. |Is there some regulation that speaks
to that? Wat is the significance of that, or how
does that happen?

M5. HORVITZ: To nmy know edge, there is
not hing that defines this process clearly in the

regul ati ons.
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| think that the term nology has really
arisen nmore fromthe Board deci sions, such as--
anal yses such as Pritchard, in which the Board has
used that term nol ogy, and addressed when you are in
a particular zoning district, which allows for,
let's say, row dwel lings, who can convert into a row
dwel I'i ng and when is special exception approval
required in order to do so.

So that is the origins of nmy use of the
t erm nol ogy.

VI CE CHAI RPERSON M LLER:  So, is your
point here that if that is allowable, in any event,
that this case is distinguishable because it would
make a nockery of the regulations if you could
convert that way just by an enbellishment or by a
non-structure that doesn't have much of a function
such as an eave?

M5. HORVI TZ: Exactly. Assum ng that
the Board is disinclined to agree with ny advocacy
on the as of right issue, as a general proposition,
and favors sonme as of right devel opment for any
variety of reasons, there is still the very
conpel ling issue here, which is that any such as of
ri ght conversion should not have been allow in the

ci rcunst ances present here because of the specific
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nature of that conversion in ternms of the
specifications of the work that we were going to
acconplish it.

VI CE CHAI RPERSON M LLER:  Thank you.

CHAI RPERSON GRI FFI'S:  Yes?

MR. H LDEBRAND: | just have one
guestion. Isn't the eave or trellis by definition a
property party wall or a building lot wall?

M5. HORVITZ: | would contend not.
Interestingly, there are only a few references to
proj ections and eaves in the regulations, and | did
in fact cite one of themin the notion to amend.
There's actually a provision that speaks to how far
a projection can go over a required side yard, and
there is alimt of only, | think, two feet.

Certainly it is not set forth clearly in
the definitions that you referred to, that a
proj ection or eave should constitute that kind of
ot line build-out, | guess, if you will.

And ny position would be, you have got
to look at the fact that there is windows on the
side of this lot line. | mean, how can you have a
| ot Iine devel opnent right next to another lot |ine
devel opnent and have wi ndows facing into it?

(Laughter.)
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M5. HORVITZ: So, | don't know. | hope

| answered your question. | amnot sure.

(Laughter.)

MR, H LDEBRAND: You gave ne your
answer. That's fine.

M5. HORVITZ: Right.

CHAI RPERSON GRI FFI'S: Good. Anyt hi ng
el se? Fol | ow- up questions?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. Thank
you very much. Let's nove ahead, then, unless
there's any--there's otherwi se any additional
testinmony there, unless soneone wants to raise that
issue, in terns of cross, or other opportunity.

(No response.)

CHAI RPERSON GRI FFI'S:  Okay. Very wel | .
W will nove ahead, then and go to the governnent's
presentati on.

M5. FERGUSON: Thank you, M. Chairnan.
The governnent takes the position that the Zoning
Adm nistrator's decision in issuing the building
permt was correct and not an error.

The Zoning Adm ni strator prepared a
letter, dated March 21, 2005. | would like to

ensure that that is in the record. He clearly

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

317

outlined his reasoning and his rationale for naking
and proposing the options that he proposed, anong
themthe addition of a trellis.

He al so proposed that they conme before
t he Board of Zoning Adjustnent. Again, the letter
is dated March 21, 2005, and it has been referred to
several tinmes by both sides, and by the Intervenor,
and | would like to ensure that it is entered into
t he record.

In this letter, the then Zoning
Adm ni strator referred to some of the docunents
whi ch have cone to our attention again today. One
of them dated the 5th of October, 2004, the other
dated the 16th of October 2004. Both are plan
correction lists. At the top, they have that they
are plan correction lists. The other identification
that is of note on these docunents is that they are
i nternal docunments, which identify the changes that
are required on plans prior to approval of the
pl ans.

Bot h of these docunents have been
attached to the Appellant's exhibits. | am
satisfied that they would be in the record according
to her submission. | would not want to be

curmul ative, but | would like to enter themif they
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are not in the record.

CHAI RPERSON GRI FFI'S:  Yes, |'m not
putting nmy finger on the Zoning Adm nistrator's
letter to cite the exhibit nunber in the record.
So, for--

M5. FERGUSON: March 25, 2005.

CHAI RPERSON GRI FFI'S:  Yes. | know -1 am
al nost certain that | read it several tines. But
|"mgoing to stop putting ny finger on here.

So let's take that into the record.

M5. OGUNNEYE: Oh, 217

M5. FERGUSON: March 21, 2005.

CHAI RPERSON GRI FFI'S:  March? Ckay.

M5. FERGUSON: | don't have anot her copy
right now, but | would be able to nake a copy
avai l abl e to you.

CHAI RPERSON GRIFFI'S: Did you submt
that--you submtted that independently? As part of
your case filing?

M5. FERGUSON: If | did not do it |ast
time, | believe that | intended to do it last tine,
because the witness did read fromthe document the
[ ast tine.

CHAI RPERSON GRI FFI'S: Right. Exactly.

| recall that.
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M5. HORVITZ: | did submt it.

CHAI RPERSON GRI FFI'S:  You submitted it?

M5. HORVITZ: | submitted it as--with
t he Septenber 2, 2005 transmittal, which was our
suppl emental filing. |If you go to Exhibit No. 2,
there is a one-page letter and then behind it--

CHAI RPERSON GRI FFI'S:  Right. The ANC
letter, and then--right. That's exactly where |'ve
seen it.

M5. HORVITZ: | believe that's what
we're referring to.

CHAI RPERSON GRI FFI'S: I'm not sure
anyone el se has submtted that, so it's under
Exhi bit--our Exhibit 30, the Appellant's
suppl emental Exhibit 2, March 21.

M5. FERGUSON: And | would like to ask
if the letters dated--if the docunments dated--well,
t hey al ready have Exhibit No. 8, and--one has
Exhibit No. 8 | would like to offer the other one,
dated Cctober 16, 2004, for the record.

CHAI RPERSON GRI FFI'S:  Okay. Cood.

M5. FERGUSON: Ckay. M point in
of fering these docunents is to denonstrate that they
are internal docunments. They are a part of the

reviewi ng process prior to an approval or prior to
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t he i ssuance of a building permt.

When the application goes through the
revi ew process, and notations are made with regard
to the application, there is always consideration as
to what can be done to bring the application or the
proposed plan into conpliance.

The revi ew branch noted that the
proposed addition would increase the | ot occupancy
to approxinmately 44 percent. So, after the initial
review, the proposed plans were discussed, and they
were revised to bring theminto conpliance with the
zoni ng regul ati ons.

Yes, the side yard was nonconform ng
prior to the construction. But the construction did
not expand a nonconform ng side yard. The addition
of atrellis which according to the regulations is a
structure--we take that fromthe definitions, the
structure is "anything attached to somet hi ng havi ng
a permanent |ocation on the ground and
including...."

But our point is that the trellis is
attached to sonething that has a pernanent | ocation
on t he ground.

So the addition of the trellis

el i m nated the nonconform ng side yard, and
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converted that sem detached dwelling into a row
dwel ling, which is allowed as a matter of right in
the R-3 zone.

And it is subject to a 60 percent | ot
occupancy. According to the regul ations at
320. 3(b)--"b" as in boy--"a rowdwelling is a matter
of right structure in an R 3 district".

The Zoni ng Adm ni strator acted upon what
we believe to be valid and legitimte definitions in
t he zoni ng regul ati ons and proposed the addition of
atrellis as an option to what could be done to
bring these plans into conpliance.

Al so, the Zoning Admnistrator relied
upon 405.9 of the regulations. The pertinent part
of 405.9 is that side yards shall be provided on
lots in residential districts as set forth in the
following table. And it says, subject to special
requi renents of other provisions of this chapter.

But chiefly it says that in an R- 3 zone
district, the mininmumw dth of each side yard is
none. None is required, except as provided under
405.1, 405.2 and 405.6, which relate to R1, R 2 and
R-3 districts.

| go to 320.1. And | respond to a

guestion that has been posed. |In accordance with
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320.1, that district is mainly row dwellings but may
be mngled with one fam |y detached and seni det ached
homes and groups of three or nore row dwel | ings.

| go again to 320.3 to discuss the
matter of right uses and the R-3 district. Both row
dwel I'i ngs and seni det ached dwel | i ngs.

Then 320.3, row dwel lings are permtted
as a matter of right in R3 districts.

| go next to the plans. They have
al ready been offered, but | would |ike to ask our
tech to take a |l ook at the plans, the Exhibit No. 11
and 11(a) to denonstrate exactly what is
di stingui shable on the plan. As a matter of fact,
we are going to go directly to 11(a).

| would like to ask her, where is the
structure or what is the structure that is proposed
to bring the plans in conpliance with the zoning
regul ati ons?

M5. OGUNNEYE: That would be a trellis.

MS. FERGUSON: That would be a trellis?
And where exactly are the--would the trellis be
| ocated? What floor, ground--could you describe
t hat for us.

M5. OGUNNEYE: It is shown on the first

fl oor plan, one the second floor plan. And all the
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way at the roof plan.
M5. FERGUSON: Is that your--is that
your signature? Do you recognize that signature?

MS. OGUNNEYE: Yes, | do.

M5. FERGUSON: |Is that your signature?
M5. OGUNNEYE: Yes, it is.

MS. FERGUSON: What is the date of it?
M5. OGUNNEYE: Um 10/21/04, | believe.
M5. FERGUSON: Again, | don't want to be

cunmul ative, but if this has not been entered, and |

believe that it has, it has Exhibit No. 11 at the

bottom | would like to enter--offer it for the
record.

CHAI RPERSON GRI FFI'S: | think we have
that as part of the notion. 1Is it not? Yes.
Exhi bit 11.

MS. FERGUSON: Yes.

CHAI RPERSON GRI FFI'S:  For the notion.

MS. FERGUSON:  Yes.

MR. EASON:. M. Chairman, | am | ooking
over her shoul der, and | believe those exhibit
nunbers may relate to the special exception case.
' m not sure, but--

CHAI RPERSON GRI FFI'S:  Case 173107

MR, EASON: Yes.
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MS. OGUNNEYE: It does.

CHAI RPERSON GRI FFI'S: Case 17310. No, we
have themin this case. That would be the correct
exhibit for this case, 11. No, but we appreciate
that. W may get sone crossover

MR. EASON. Thank you.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. FERGUSON: kay. Continuing. |
actually don't have a |ot.

It's the Zoning Administrator's
contention that the decision to issue the building
permt for the proposed construction was a valid and
legitimately construed decision, consistent with the
current zoning regul ations.

The revi sed plans were consistent, were
brought into conpliance to be consistent with the
current zoning regul ations, and for those reasons,
we believe that based upon the current state of the
regul ati ons, the Zoning Adm nistrator nade the
correct decision. He did not err. In his w sdom
he offered options to the parties to bring the plans
into conpliance, and to give themoptions as to what
they could do if their plans were not successful.

And we believe that the issuance of the

bui l di ng permt should be uphel d.
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That's essentially it. That is the end
of our statement. |If you have any questions, we are
avai l abl e to answer questions. The tech will be
answering the technical questions.

CHAI RPERSON GRI FFI'S:  Ckay. Let's nove
ahead, then, to Board questi ons.

Let ne--let's bring it up to speed. W
had some questions and sone limted testinmony in
terms of the trellis elenment. However, it is ny
understanding and let nme see if it's yours, that the
subsequent revised pernmt that we have included in
today's appeal, that tal ks of this overhang or eave,
does that function simlar in your mnd in ternms of
the interpretation of the trellis? Does the trellis
still--well, that's the question.

M5. OGUNNEYE: Yes, to ne it still does.
Again, it is the definition of structure that we are
| ooking at, and it is a structure--

CHAI RPERSON GRI FFI'S:  Okay.

MS. OGUNNEYE: It's a pernmanent
| ocation. It's--1"msorry. Yes.

CHAI RPERSON GRI FFI'S:  Okay. Anything
ot her questions?

MR. H LDEBRAND: | find that actually

curious. In your earlier statenment about the
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trellis, it was because of its relationship to the
ground, it having bearing on the ground. How does
t he eave have bearing on the ground other than the
exterior wall of the building, which is set apart
fromthe property line?

M5. OGUNNEYE: | don't recall making
such a statenent. The yard--the whol e object was to
elimnate the existing nonconform ng side yard. And
if we |l ook under the definition for "yard", and I'I
read that section

This would be the definition for "yard".
It says, "An exterior space other than a court, on
the sane lot with a building or other structure. A
yard required by the provisions of this title shal
be open to the sky fromthe ground up, and shall not
be occupi ed by any building or structure, except as
specifically provided in this title. No building or
structure shall occupy in excess of 50 percent of a
yard required by this title."

And basically, whether it is a trellis
or the overhang, it does elimnate the side yard,
because in essence that yard space is not |onger
unobstructed to the sky.

MR. HI LDEBRAND: So, when you measure

t he square footage for | ot occupancy, you go to the
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edge of the eave line, as opposed to the face of the
bui l di ng wal | ?

M5. OGUNNEYE: From a zoni ng standpoint,
you are |looking at a bird s-eye view And as |ong
as you are fromlot Iine to lot line, and the side
yard is elimnated, it is included in the |ot
occupancy.

MR. HI LDEBRAND: So you neasure the area
of a building based on its roof footprint as opposed
its building footprint?

M5. OGUNNEYE: Wen you | ook at the
definition of building area, it is the maximm
hori zontal projected area of a building. And when
you |l ook at the definition, of building, it tells
you--it speaks to structures. Wen you | ook under
the definition of structures it is anything that’s
permanent|ly |l ocated there that is attached to a
per manent part of the structure.

Now, this is a property that is |ocated
in a zone where they could build up to the 60
percent | ot occupancy by right.

MR. HI LDEBRAND: So it is your position
that a row dwelling is not required to have two | ot
line walls, two party walls, or a conbination of the

two?
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MS. OGUNNEYE: The definition for row

dwel l'ing just says one fanmly dwelling that has no
side yards. And | haven't cone across anywhere in
the regs that speaks to the walls in ternms of making
the determ nation for the | ot occupancy.

| nmean, all we |ook out for is yes, you
are building lot line tolot Iine. But froma
bird s-eye viewis where the trellis comes into
pl ay.

MR. H LDEBRAND: kay. So if you
extrapolate fromthe definition of sem detached one
famly dwelling, where the defining characteristic
is a party wall or a lot line wall and then a side
yard, and then you go down to a row dwel ling where
the definition is the elimnation of side yards, you
woul dn't extrapolate fromthat that the row dwelling
woul d then either have two party walls, two lot |ine
wal | s, or a conbination of the two?

M5. OGUNNEYE: Nornmally you woul d have a
party wall. Correct. But there is an existing wall
that is already there on the adjoining property | ot
l'ine.

So it is not a nonconform ng--well, |
won't say nonconformng--it is not a side yard next

to another side yard. There is an existing common
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di vision wall that you could attach to.

Now, | don't know if menory serves ne
right, and I1'Il ask that the Appellant chines in,
but it mght have been a historic issue as to
whet her or not they could physically go over, but
you know, that's it.

MR. H LDEBRAND: 1Is the side yard still
open to the sky? Can you see the sky when you are
standing in the side yard?

MS. OGUNNEYE: | haven't been to the
site recently. | nean, the intent is--

MR. H LDEBRAND: In | ooking at the
phot ographs, woul d you think that you coul d?

M5. OGUNNEYE: If you are standing in
the side yard, |ooking up to the sky, no. But |
guess | ooking through to the addition's lot Iine.
But within the confines of her own |ot |ines, no.

MR. HI LDEBRAND:  Uh- hum

M5. OGUNNEYE: And usually during the
revi ew process, we are |ooking at 2D draw ngs, two-
di nensi onal .

(Pause.)

MR HI LDEBRAND: For me, that's it.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER:  Hi, Ms.
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Qgunneye. Could you clarify for ne where is the
authority for the proposition that if there is an
eave that connects to--that reaches a lot line, that
there no longer then is a side yard because it is
over that yard.

M5. OGUNNEYE: | believe that there have
been precedents set whereby the trellises do
el i m nat e nonconform ng side yards, and that is the
basis for it.

Now, there is no specific place that
says that, if you introduce a trellis, then the side
yard goes away.

VI CE CHAI RPERSON M LLER So there is
precedent for trellis affecting nonconformties,
maki ng t hem di sappear, but not necessarily a side
yard di sappearing?

M5. OGUNNEYE: Um if it's placed
appropriately, physically |I guess the side yard does
not di sappear, but in terns of a side yard--

VI CE CHAI RPERSON M LLER  But | egally,
you are saying, it does.

M5. OGUNNEYE: But in terms of it being
obstructed to the sky, it is.

VI CE CHAI RPERSON M LLER: Oh, because it

i s obstructed?
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M5. OGUNNEYE: Exactly.

VI CE CHAI RPERSON M LLER  Ckay. Ckay.
So you are saying because it is obstructed, legally
it doesn't exist under our regul ations.

M5. OGUNNEYE: Right.

VI CE CHAI RPERSON M LLER:  Ckay. Wiy was
the trellis replaced with the eave? Do you know?

M5. OGUNNEYE: Um -

VI CE CHAI RPERSON M LLER:  You don't
know?

M5. OGUNNEYE: |'m not sure.

VI CE CHAI RPERSON M LLER: Ckay. And do
you know what purpose the eave serves in this case?

M5. OGUNNEYE: My assunption is--

CHAI RPERSON GRI FFI'S: Do you want to
know i f she reviewed this as part--1'mnot sure what
pur pose you are getting at for her to specul ate on
t he purpose of the eave--

VI CE CHAI RPERSON M LLER:  Well, 1 think
the allegation--the argunment has been nade that the
purpose of this eave is to circunmvent the
regul ations, in order to provide--so | am asking you
if you are aware of any other purpose of this.

And | guess the Chairman is then saying

in your reviewis that sonething that you would
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review, as to what the purpose of an eave woul d be.

M5. OGUNNEYE: That particul ar
application, I was just |looking at, early on--my |
just have a minute or two to look at it? That final
permt.

VI CE CHAI RPERSON M LLER:  Sure.

(Pause.)

MS. FERGUSON: | would like to ask the
Board' s i ndul gence. W do not have copies of the
drawings. We would like to ask the Appellant if she
m ght share the copies of the drawings with us. For
the last building permt, 7090.

(Pause.)
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E-V-E-NI-NG S-E-S-S1-ON

6: 00 p. m
CHAI RPERSON GRI FFI'S: W have an offici al
rul e, Section 8000, that after 6:00, everything is
shar ed.

(Laughter.)

M5. FERGUSON: Ckay.

CHAI RPERSON GRI FFI'S:  So, it's after
6: 00 o' clock. You can share everything.

(Laughter.)

(Pause.)

M5. OGUNNEYE: I'msorry. | got clarity
on that. Apparently the application was put in
pretty nuch as a trellis, it's just that rather than
it being the trellis, like a transparent grid
trellis, they opted to do a full covered trellis.

It's not an extension of the roof
itself. This is attached to the side of the
buil ding. And that is where ny confusion was. So

that, in fact, it |looks |like an eave, but it is not

an eave. |It's an attachnent to the side of the
bui | di ng.

VI CE CHAI RPERSON M LLER: Ckay. | mean,
it just appears in general like this attachment was

done in order to make it conpliant and for no other
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reason, in order to do the addition.

CHAI RPERSON GRI FFI'S:  Yes, but there is
no problemwth that. |Is there?

VI CE CHAI RPERSON M LLER: Wl |, there
could be a problemif you thought that it was a way
to circunvent regul ations that shouldn't be
circunvented. It could be a problem -

CHAI RPERSON GRI FFI'S:  --the effect of
it, and afterward do an addition to a property?
Let's get to the substance of it.

What we are | ooking at here is, | think,
very clear. |'mnot sure we need to go into that
direction.

Ms. Qgunneye, you testified, | thought
it was very clear. And in fact M. Bellows' letter
that is submtted into the record will make it even
nore cl ear.

If I understand it correctly, your
limted testinony today indicates that the two
el enents that are shown on the permt docunents in
the different revised permts--those two elenments in
your opi nion of the zoning regul ations, constitute a
structure.

That structure therefore makes an

attachment to this property line, nmaking that an
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attachment, elimnating any side yard, making this
at one point sem detached structure into an attached
structure, a row dwelling. Is that correct?

M5. OGUNNEYE: Correct.

CHAI RPERSON GRI FFI'S:  And so, what is at
i ssue here, and the Appellant is obviously raising
to the discussion of they believe that's your error,
in establishing those two el enents as naki ng that
connection, and naking this a row dwelling. Do
have that right?

M5. FERGUSON: That is the Appellant's
posi tion.

CHAI RPERSON GRI FFI'S:  Yes. | know
their--

M5. FERGUSON: We woul d proffer that
t hose deci sions were nade in accordance with the
current zoning regulations. Therefore, they conply
with the regulations. Now if there is sonething, we
don't see that they are circunventing the
regul ati ons, we see that we are bringing those plans
into conpliance with the regul ations.

CHAI RPERSON GRI FFI'S: Right. Wll, yes.
And | want to--let's make it clear. Because an
appeal here is not whether the property owner made

steps to circunvent or find a | oophole--1 don't know
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we appeal that, or even get to the bottomline of
it.

What ' s at appeal here is the Zoning
Adm nistrator's decision to grant a permt, and the
basis of that permt are these elenments. That's
strai ghtforward enough.

Ckay. What Ms. MIller is going to is
whet her that happens--or whether it rises to the
| evel of correctness. | know that's what she is
| ooking at. So, that's what we will investigate.

M5. OGUNNEYE: Right.

CHAI RPERSON GRI FFI'S:  Fol | ow up?

VI CE CHAI RPERSON M LLER  Wel |, okay.
think--1 would like to ask you, Ms. Qgunneye, are
there any limts or any standards that control the
authority of the Zoning Adm nistrator to approve
permts which convert property from sem detached to
row dwel |'i ngs?

M5. OGUNNEYE: |If | am understandi ng you
correctly, you are asking if there anywhere in the
zoni ng regs that woul d preclude the Zoning
Adm ni strator fromconverting a semni detached
structure into a row dwelling? |Is that your
guestion?

VI CE CHAI RPERSON M LLER: Basically. |
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think that--let me just a little bit nore specific.
And | think it cones fromwhat the Appellant was
ar gui ng.

| f you could add an enbel | i shment onto
any dwelling and convert its status, are there any
limts to that, that that may in fact circunmvent the
spirit of the regulations, if not the regulations
t hensel ves?

M5. FERGUSON: | would like to respond
to that. M response is going to be pretty simlar
to the Appellant's response. | have several cases
here where the Board has cone across this question
on a nunber of occasions, and they have been
narrow y construed and very specific circunstances,
but it does appear that the precedence has been set
to allow the conversion of that sem detached
dwelling to a row dwelling by the addition of a
trellis.

And it seens to nme that the nost--it
seens to nme that the Zoning Adm nistrator is going
to execute and adm ni ster the zoning regul ations
wi thin his wi sdom and di scretion based upon his
experi ence.

And t he Zoni ng Admi ni strator who nmade

t hat decision was a pretty experienced Zoni ng
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Adm nistrator. | think what we need is direction
fromthe precedent-setting decisions.

CHAI RPERSON GRI FFI'S:  \What are sone of
t hese--what are the precedent-setting decisions that
you are saying? Because | hear you saying this.
There are Board decisions, but | have al so just
heard you say that there are past Zoning
Adm ni strator's deci sions.

MS. FERGUSON: No, no. If | said that,
then | was in error. | was wong to say that.
have read several decisions. |'mjust going to give
you sone where | have not cited them in reliance on
any of them

CHAI RPERSON GRI FFI'S:  That's fine.

M5. FERGUSON: | don't think ny case is
on all fours with any of them But | do see that
this matter has been com ng up, you know, a couple
of tinmes. More than a fewtines. And perhaps we
need- -

CHAl RPERSON (RIFFI'S: W're very aware
of it. What cases are you | ooking at?

M5. FERGUSON: The Application No.
17007- -

CHAI RPERSON GRI FFI'S:  \What's the nane of

t hat ?
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M5. FERGUSON: Application of Kathleen

Peopl es and Philip Sedlik Bl ack.

CHAI RPERSON GRI FFI'S:  Good case. Next
one?

M5. FERGUSON: Appeal No. 17085, Louise
and Larry Smith and Mary Anne Snow and Janes Marsh.

CHAI RPERSON GRI FFI'S:  Uh- huh.  Yes.
Knew t hat one woul d cone back

M5. FERGUSON: Application No. 16863 of
S&P Properties, and 16863A of S&P Properties. And
Appeal No. 16811 of David and Janet Pritchard.

And | bring these cases--offer these
cases informatively because they were informative to
me, but | still would not feel confortable relying
upon them -

CHAI RPERSON GRI FFI'S:  Sure.

M5. FERGUSON: --in this discussion,
because | do not believe that the Zoning
Adm nistrator relied upon them | believe the
Zoning Administrator relied upon the zoning
regul ations to conme to the decision that he cane to,
to issue that building permt.

CHAI RPERSON GRI FFI'S:  CGood.

MS. FERGUSON: But | raised them because

| thought that, with a little bit nore clarity and
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direction, and the decisions and precedents fromthe
Board, that m ght assist us.

CHAI RPERSON GRI FFI'S:  Excellent. It's a
good clarification. And | don't think we should
have cross on those cases as in the interpretation
of the decisions of the Zoning Adm nistrator.

But | think it is inmportant to cite
those in terns of when we are naking the statenents

that there are past precedents for the Board's

deci si ons.

Fol | ow- up questions?

VI CE CHAI RPERSON M LLER  This is ny
| ast question, | think.

| think it's alittle problematic, and |
want to know are there any circunstances you can
t hi nk of, for instance, where a connection woul d not
be sufficient to do this kind of conversion, when
you tal ked about trellises, that there is authority
for that. And that the ZA in this case, | gather,
t hought an eave was okay.

| s any kind of projection okay?

M5. OGUNNEYE: Well, there is no set
[imt on what projections could be. But however, in
this particular case, we are talking of a 2'6" side

yard, which you know is pretty narrow.
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And the addition that the Applicant

proposed, they did set back the required eight feet,
so it's not as nmuch as themtrying to circunvent,
because at the back, they could have set back six
feet. So it is not as nmuch as themtrying to

ci rcunvent, because at the back they could have set
back six feet, and gone with the court w dth.

It was just a situation of this is what
we want to do. W know we are semi detached, but we
didn't realize the nonconform ng side yard woul d be
counted towards our | ot occupancy.

And that is where the whole review
process went wong. They were conming to do the
addition initially, knowi ng that they are
sem detached. And they did propose to do the
addition setting back the required eight feet.
Unfortunately, in doing their calculations, they
didn't realize that the 2'6" nonconform ng side yard
counted toward the | ot occupancy.

So they came on at 30-what ever percent,
t hi nki ng they were well below the 40 percent. So |
wrote ny comrents. | guess they went back to the
drawi ng board and tried to figure out, well, what
can we do, how can we make it work.

VI CE CHAI RPERSON M LLER:  Thank you
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MR. HI LDEBRAND: Was there ever any

di scussion of actually revising the design so that
it was nore of a traditional row dwelling that did
go property line to property |ine?

M5. OGUNNEYE: To be perfectly honest, |
amnot so clear on that, except that | pointed out
what the issues were, and that they needed to do
what ever they needed to do. 1|'d rather not try and
recoll ect what | amnot too clear on, because |
think | already referred to that, earlier on

MR HI LDEBRAND: Just to make sure
understand, too. The trellis or eave option was
proposed by the Zoning Adm nistrator as a solution
to this problenf

MS. OGUNNEYE: No.

MR. H LDEBRAND: It wasn't proffered by
t he Applicant?

M5. OGUNNEYE: It was proposed by the
Applicant at the tine.

MR. HI LDEBRAND: And how did they cone
to this solution? Do you have any idea?

M5. OGUNNEYE: | don't know. Probably
the architect. Could have been through the
architect.

MR. HI LDEBRAND: Thank you.
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MR MANN. This is on a slightly

different track, although related to M.

Hi | debrand's questions. As | read the March 21st
letter fromthe Zoning Adm ni strator to Conm ssioner
Sol onon, on the top of page 2, the second ful

par agraph, "It seens to nme that the Zoning

Adm nistrator at this point had made his deci sion

and offered up an option."™ And that options says
that, "I n exchange for not noving revocation of the
building permit, | instructed the property owner to

file a revised permt application for referral to
the BZA. The application before the BZA will seek a
speci al exception. The Applicant understands that
approval of the request by the BZA is not

guaranteed. To that end, the Applicant has the
option of scaling back the project to within the two
percent flexibility discretion, in the event the BZA
deni es the application.”

So | guess what | don't understand is
given that a series of events happened and the BZA
deni ed the application, when then did we make the
leap to this additional alternative that a trellis
or an overhang was another option in addition to the
options that he laid out on March 21st?

M5. OGUNNEYE: No. The trellis option
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was al ways there fromday one. The very first
approval of the application. Wat happened in March
is, when the Appellant had brought the property to
the Zoning Adm nistrator's attention, they were not
guite happy with the building permt.

So what this letter was doi hg was
basically to nmedi ate between both sides and see if
there could be a conprom se.

MR. MANN.  Why didn't the Zoning
Adm ni strator say that there are three options,

i nstead of only two options?

M5. OGUNNEYE: Would the third option
be? |'msorry.

MR. MANN. The third option would have
evidently been a trellis or an overhang or an eave.

M5. OGUNNEYE: But the trellis was
al ready partly there. That was al ways--1 believe--

MR. MANN. Not according to this second
par agraph on page 2, if | read this correctly.
Where in this letter is the other option identified?

M5. OGUNNEYE: Wat happened is, the
trellis was in place. The option is okay, go ahead
and make changes, go to the BZA for a speci al
exception, which would elimnate that trellis that

was al ready approved. That was one option.
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The second option was, if you went to
the BZA, and the BZA didn't grant it, then you could
reduce the building and conply with the 40, or 42
with the BZA.

MR. MANN. Right, and that path wasn't
fol | oned, given the outcone.

M5. OGUNNEYE: Renenber that the
original building permt was always valid. Wen an
application goes in for a special exception, it is
upon approval that you can now bring it in and do a
revision to the other--the existing building permt,
whi ch woul d now nullify that.

The original building permt was never
nullified, and this letter never intended to nullify
that. So the options that were given to the
Appl i cant were okay, you do have this for the
trellis, let's put that to the side.

Wul d you go to the BZA and see if you
coul d get approval, looking at it this way. And if
t hey do approve it, then, you know, it will beconme a
non-i ssue.

However, the permt with the trellis was
still valid.

MR MANN. Al right. | don't know if |

fully agree with that, but | appreciate your
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explaining that to ne. Thank you.

M5. OGUNNEYE: May | ask why? Well, no,
| won't.

(Laughter.)

CHAI RPERSON GRI FFI'S:  Thank you. Any
ot her questions?

MR. MANN:  No, not right now.

CHAI RPERSON GRI FFI'S:  Okay. Fol | ow up
on any ot her Board nmenbers' questions?

(No response.)

CHAI RPERSON GRI FFI'S:  (Okay. Cross?

M5. HORVITZ: Yes. Thank you. Prior
to--1 have a few questions for you

M5. OGUNNEYE: Sure.

M5. HORVITZ: Prior to the permtting
process, was the dwelling at 1812 Thirty-Fifth
Street a sem detached dwel Iing?

M5. OGUNNEYE: Yes, it was.

M5. HORVITZ: Ckay. D d you use any--do
you have any definition of trellis which you were
relyi ng upon when signing off on approval of the
trellis?

M5. OGUNNEYE: Just that it's a
structure, and we do get a | ot of applications that

come in using the word "trellis", and we al ways
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count it towards | ot occupancy, even though you have
peopl e that would argue that, well, it's open
partially to the sky.

So it has always been a set precedent
with the Zoning Admi nistrator's office that any kind
of trellis, whether or not--1"msorry, |I'm]looking
for the right word. Wether or not it is conpletely
covered or partially exposed counts toward | ot
occupancy.

M5. HORVITZ: Wll, did you have, at the
time that you first approved the building permt in
Novenber--di d you have any specifications of what
this trellis was going to | ook like?

M5. OGUNNEYE: Prior to what date?

M5. HORVITZ: On Cctober 21, 2004, when
you signed off on the plans, and then the buil ding
permt was issued in early Novenber of 2004.

M5. OGUNNEYE:  Unh- huh.

M5. HORVITZ: What, if any, draw ngs,
pl ans or specifications did you have available to
you at the tinme, that hel ped you understand exactly
what this trellis was going to | ook |ike?

M5. OGUNNEYE: Usually that's taken care
of by the structural review or the File D vision.

All we do is |ook at the massing, the volune, the
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hei ght FAR  We never |ook at the materials or the
configuration. W just make sure that it is being
built appropriately.

M5. HORVITZ: Did you know what the
materials were going to be to construct this? Was
it going to be wood?

M5. OGUNNEYE: | really wouldn't have
cared one way or the other, in terns of the whole
buil ding. W don't |look to what types of materials
that the building is--

M5. HORVI TZ: \What about the--1'msorry.

M5. OGUNNEYE: | was going to say, what
the building is built with. Oher disciplines would
review that.

M5. HORVI TZ: \What about the anount of
sky through which you m ght see through this
trellis? Did you have any infornmation that told you
anyt hi ng about that?

M5. OGUNNEYE: Again, there is nothing
that requires that | check that.

M5. HORVITZ: Right. But ny question
is, at the time that you originally approved it,
based on the proposal that there be a trellis, did

you have any information about whether you woul d be
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able to see sone or all of the sky--

M5. FERGUSON: She has al ready answered
t hat questi on.

M5. HORVITZ: She answered that she is
not required to. She didn't actually answer whet her
she had any information--

M5. OGUNNEYE: No, no. | did answer
before that the way the Zoning Adm ni strator has
al ways reviewed trellises is as 100 percent | ot
occupancy, regardl ess of what percentage is open to
t he sky or not.

M5. HORVITZ: Right. But ny
understanding is that in part you were | ooking at
definitions of yard and the like, which relate to
how much of the sky you can see. So ny question is,
how much of the sky was bei ng proposed to be visible
when you approved the trellis?

M5. OGUNNEYE: Again, there is nothing
that requires for me to | ook at the percentage.

When | speak to structure or the yard or the

definitions, that is a general understanding that I

use in the review process. | amnot going to go

| ooking at the definitions every time | do a review
It's pretty much a given

MS. HORVI TZ: But where was the trellis
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going to be | ocated when you first approved, for
zoni ng purposes, the plans that resulted in the
Novenber 2004 permit? Were physically was the
trellis going to be |ocated on the buil di ng?

M5. OGUNNEYE: Wthin the nonconform ng
si de yard.

M5. HORVITZ: At what height?

M5. OGUNNEYE: It was supposed to be
pl aced hi gh enough to elim nate the nonconform ng
si de yard.

M5. HORVITZ: Well, was it going to be
near the roof line, was it going to be above the
second floor, was it going to be above the first
floor? Were was it going to be?

M5. OGUNNEYE: Well, actually it was
supposed to be way up at the roof |ine.

M5. HORVITZ: Wy don't you take a | ook-
-instead of |ooking at the | ast version of the
pl ans, which was attached to the first permt--

M5. OGUNNEYE: That's the Cctober 21
pl ans.

M5. HORVITZ: Well, in fact, if you take
a look at the plans as they existed before the
anmendnent that was filed and approved in Septenber

of 2005, didn't the plans say that the trellis was
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going to be above the first floor?
| amdirecting the witness' attention to
t he appeal docunent, Exhibit 4, the cover sheet.
(Pause.)

M5. HORVITZ: You're free to | ook at A1,

as wel | .

(Pause.)

M5. OGUNNEYE: I'msorry. |It's a bit
tiny. | think it says above first floor.

M5. HORVITZ: | have a full-size version

if you are uncertain of that.

M5. OGUNNEYE: Yes, it says above the
first floor.

M5. HORVITZ: And you are |ooking at the
cover sheet. And then | direct your attention to
Al, which also has a depiction of the trellis, and
what does it say there? Tell me if that is your
handwr i ti ng.

M5. OGUNNEYE: No, that is not ny
handw i ti ng.

M5. HORVITZ: That is not your
handw i ti ng?

M5. OGUNNEYE: No.

&

HORVI TZ: What does it say there?

MS. OGUNNEYE: "Trellis above first

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

352

l evel . "

M5. HORVITZ: Okay. So, when you--when
it was approved, originally, this trellis was going
to be where?

M5. OGUNNEYE: Well, the trellis was
supposed to be way up at the roof level. 1'mjust
noticing that says first floor. Yes.

Because if you notice, it's hatched al
t he t hrough.

M5. FERGUSON: It has roof plan, but
first level. It's handwitten in there, first
| evel .

(Pause.)

M5. FERGUSON: You see it says roof
plan? First |evel.

M5. HORVITZ: The roof plan shows, as
you testified before, does it not something of the
aerial view of the property? Does it not? Wat you
are going to see from above, |ooking down. Correct?

M5. OGUNNEYE: Yes. That's what a roof
pl an woul d do.

M5. HORVITZ: Al right. So, when you
are showing that there is a trellis, and you see it
from above, wouldn't it be appropriate to indicate

that in fact it's not at the top level that you were
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putting it, it was down two floors bel ow above the
first floor? Above first level. Correct?

M5. OGUNNEYE: No. The intent was for
the trellis to be up at the roof |evel.

M5. HORVITZ: So it's your testinony
that the trellis was never going to be attached to
M. Schmdt's property?

M5. OGUNNEYE: No. It was always going
to attached to her property.

M5. HORVITZ: There was not going to be
any connection with the adjacent property on the
sout h side?

M5. OGUNNEYE:  Unh- huh.

M5. HORVITZ: No? kay. And then the--
so, why have a new permit in Septenber that nowis
calling this an eave or a projection? Wat was the
need for the new permt?

M5. OGUNNEYE: M guess is rather than
have a transparent trellis, they went with the ful
cover ed- -

CHAI RPERSON GRI FFI'S:  Actual |y, posed
the way it is, what do you nean "need"?

M5. HORVITZ: Well, if what was going to
be built was already fully permanent and drawn--

CHAI RPERSON GRI FFI'S: Wl l, then, the
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guestion would be for the Zoning Adm nistrator's
purposes. | understand it wasn't required for an
additional revision to the permt? Isn't it?

| don't think she can speak to whet her
there was a need--the need for it.

M5. HORVI TZ: (kay.

CHAI RPERSON GRI FFI'S:  Was there a need
for it is a good question.

M5. HORVI TZ: (kay.

M5. HORVI TZ: \What was your
under st andi ng when the building permt that was nost
recently approved in Septenber cane before you? Am
| correct that that was al so--that you al so revi ened
t hat ?

M5. OGUNNEYE: As an--individually?
Personal | y?

M5. HORVITZ: On behalf of--did you do
the zoning review for the Septenber 2nd permt?

M5. OGUNNEYE: Personally?

M5. HORVITZ: Yes.

M5. OGUNNEYE: No. | did not.

M5. HORVITZ: Do you have any
i nformati on about the--were you supervising the
person who did that?

M5. OGUNNEYE: No. | don't supervise.
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My peopl e do wal k-t hroughs or file--review jobs.
Every technician is capable to do the reviews on
their owmn. |If they cone across gray areas that they
are uncertain about, then they m ght cone to ne or
t he Zoni ng Adm ni strator.

M5. HORVITZ: Al right. Do you have
any understanding as to whether or not the plans
that were submitted and then approved for the | atest
bui l ding permt on Septenber 2nd or 5th, 2005,
altered the specifications of the trellis in any
way ?

M5. OGUNNEYE: Again, the specifications
are not sonething we review froma zoning
standpoint. If we approve any el enent--for instance,
if you do a garage addition to your house, and you
deci de, okay, | amgoing to change it froma slate
roof to asphalt or whatever, it won't natter to
zoning. We'll just sign off. It's--

M5. HORVI TZ: Wl --

M5. OGUNNEYE: | nean, does that answer
your question?

M5. HORVITZ: Did DCRA recommend t hat
the permt--that the plans be revised again, in a
manner that would change the trellis fromwhat was

proposed previously to sonething else in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

356
Sept enber 2005 pl an?

MS. OGUNNEYE: No.

M5. HORVITZ: |Is it your understanding
that there--was there any need for this | atest
permt from Septenber of 20057

MS. OGUNNEYE: Not that | know of.
Again, | was just seeing the application here. The
actual draw ng--

M5. HORVITZ: Is it your testinony that
you were relying on the definition of "structure" as
your basis for treating this trellis as elimnating
of the side yard?

M5. OGUNNEYE: It would be one of a few
definitions, yes.

M5. HORVI TZ: Does the definition of
structure nmake specific references to trellises?

M5. OGUNNEYE: It makes specific
reference to anyt hing.

M5. HORVITZ: Does it use the word
"trellis"?

M5. OGUNNEYE: Not specifically, no.

M5. HORVITZ: Does it use the word
“projection"?

M5. OGUNNEYE: Projections don't cone

into play with zoning.
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MS. HORVI TZ: Does the definition of

structure use the word "eave"?

MS. FERGUSON: The definition for
"structure" is in the regulations, Title 11, DCVR--

MR KEYS: M. Chairman, | think it
speaks for itself. | mean, this--the statute
doesn't include the word "el ephant”, either.

CHAI RPERSON GRI FFI'S: W got the point.

M5. HORVITZ: Al right. | think you
just said that projections don't fall under zoning.
| s that what you sai d?

M5. OGUNNEYE: | take that back. |
apol ogi ze.

M5. HORVITZ: Al right. Are you
famliar with 11 DCVR 2502. 2, which speaks to the
anount that an eave mmy project over a required side
yard?

M5. OGUNNEYE: Yes, | am

M5. HORVITZ: \What is your position, if
any, as to why DCRA coul d approve a projection or
eave that extended nore than two feet over the then
exi sting side yard?

M5. OGUNNEYE: | believe | had nmade the
statenent earlier when Ms. MIler brought it up. As

far as how nmuch the eave overhangs--excuse ne, it's
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been a | ong day.

Basi cal ly, the maxi mum projections
allowed for eaves is two feet, and that was why
asked for clarity as to--was that a continuation of
a roof overhang or did they just use the word
"roof". But it is actually an attachnment to the
building wall. It is not a continuation of the
roof, even though that was the word that was used on
t he applicati on.

M5. HORVITZ: Okay. |Is it your
testinmony that what is being proposed and what was
permtted is not an eave?

M5. OGUNNEYE: No. Not fromthe clarity
| got fromthe Applicant's representative.

M5. HORVITZ: And why is it not an eave?

MS. OGUNNEYE: It is not a continuation

of a mmin roof. It's atrellis for all intents and
purposes. It is a structure that is being attached
to the side wall, and | believe he did nention that

when | asked for clarity.

M5. HORVITZ: |If something is not
defined in the regul ations, do you ever go to
Webster's Unabridged Dictionary to help el ucidate
what the neaning of a word is?

MS. OGUNNEYE: Yes, | do.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

359
M5. HORVITZ: And have you ever | ooked

up the word "trellis"?

M5. OGUNNEYE: Not recently. Again,
“trellis" is something that is not new to zoning.
Just like a | ot of people use the word "pergola" but
we treat it all the sane.

M5. HORVITZ: Ckay. | think that's al
| have.

CHAI RPERSON GRI FFI'S:  Thank you. Yes?

VI CE CHAI RPERSON M LLER | just want to
get clarity on this question.

Ms. Qgunneye, basically what you said is
t hat what was built was not an eave. However, the
permt that has been added to the appeal is for an
eave. It says to extend roof overhang on one wall
to property line.

M5. OGUNNEYE: Unh- huh.

VI CE CHAI RPERSON M LLER  So, is that an
error to have issued a permt for that?

M5. OGUNNEYE: |In doing reviews, we
don't--well--in this particular case, no, it was not
issued in error. Yes, the wording m ght not have
been refl ected appropriately. And that is why, when
you brought it up the first tinme, if you noticed, |

was taken aback, because | didn't expect it to be an
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overhang. The maxi mum all owed for a roof overhang
is tw feet.

And | did ask the Applicant if it was
actually a roof continuing and you are extending the
overhang, and it is not.

VI CE CHAI RPERSON M LLER:  Then, what - -
maybe you can't answer this. | don't have before ne
the permt for the trellis, but basically it sounds
like you were saying that a trellis accurately
reflects what was done. And a roof overhang
doesn't.

M5. OGUNNEYE: Right.

VI CE CHAI RPERSON M LLER  But this
permt replaces the previous permt.

M5. OGUNNEYE: Okay. This permt
repl aces the previous permt. There was always a
trellis involved. At the time of the review, there
was no notation as to whether it was going to be
open or it's going to be conpletely roofed in. At
this point, they probably cane in to anmend or to
have the trellis beconme conpletely covered on the
top. That is the only explanation | can give.

Again, there is nothing that says to
what extent or what ratio a trellis has to be

transparent or, you know.
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VI CE CHAI RPERSON M LLER:  Thank you

M5. OGUNNEYE: You're wel cone.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MR. H LDEBRAND: Yes. | amtrying to
understand this a little bit nore. Because the
permt revision does specifically say a "roof
overhang”". It doesn't say a trellis. And the
drawings call it an eave, which is generally
associated with a roof. So, if the limtation on an
eave and roof overhang is two feet, how were they
allowed to go two and a half feet without getting a
speci al exception?

M5. OGUNNEYE: That's what | was sayi ng,
when | asked to look at the application, it is not a
continuation of a roof, because | |ooked at the
drawi ngs here.

MR, HI LDEBRAND: The definition--
actually the building application says "extend roof
overhang on one wall". The application clearly

states that it's a roof overhang.

M5. OGUNNEYE: | guess the application
can get nodified to read "trellis". | didn't do the
review. | wish it were done differently. But

again, that is why | asked to | ook at the draw ngs,

to understand if in fact it was an eave, because
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over hangi ng nore than 24 inches would not have been
al | oned.

CHAI RPERSON CGRI FFI'S:  Let's nove on,
because | think we're nuddling an issue here--2502.2
i ndi cates that cornices may project over any
required yard or court for a distance not to exceed
two feet. Does that in your understandi ng prohibit
any extension, cornice, eave or any other extension
if they are not those two from going nore than two
feet? Is it prohibited?

MS. OGUNNEYE: No.

CHAI RPERSON GRI FFI'S: | would think that
you woul d say no. However, once that extended
beyond two feet, it would start to count towards
occupyi ng an open space.

So it's not as if a projection is
prohi bited frombeing two feet fromthe building,
but rather once it is--

M5. OGUNNEYE: It counts.

CHAI RPERSON GRI FFI'S: | woul d i nagi ne
this is your reading, because it is ny reading of
the regul ations in 2502, that once that exceeds two
feet, you start calculating it into the occupancy of
a required rear yard. Meaning it takes over the

space.
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Just as a chimey would be an all owabl e
structure and a projection of rear side yard. And a
rear yard would be allowed, if | am not m staken,
five feet and a side yard, | think it's two square
feet, or whatever it is specifically.

Once you go beyond that, anything beyond
that starts to count against your rear yard. So it
i s not prohibited.

MR. HI LDEBRAND: So you position is also
that it's not a required rear yard, you are
elimnating the yard. So this provision doesn't
even cone into play.

M5. OGUNNEYE: Correct.

CHAI RPERSON GRI FFI'S:  Okay. Anything
el se?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. \What
an interesting point. But it also makes it a bit of
a stopping point, | believe.

It's 7:00 o' clock. Let ne just assess
where we are in terms of the tinme--additional tine
required, M. Keys, that you m ght need for
presentation this evening. And then also the ANC,
to see if we can indulge and finish tonight. And if

not, when we woul d set.
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So why don't we just have you j ust
address that quickly, how rmuch time you woul d need.

MR KEYS: M. Chairman, | don't think
need any nore than ten mnutes as far as either
cross exam nation or to get information in through a
Wi t ness.

CHAI RPERSON GRI FFI'S:  Okay.

MR. KEYS: And nmaybe five mnutes for ny
own statenent. And | think |I'm done.

CHAI RPERSON GRI FFI'S:  Okay. So, ANC
time?

MR. EASON:. | couldn't inmgine nore than
ten minutes, if that.

CHAI RPERSON GRI FFI'S:  Ten m nutes?

Ckay. Board nenbers, do we have 30 nore mnutes in

us?

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRI FFI'S:  Ckay. Let's nove
ahead then. W'Ill--1"msorry. Ckay.

(Pause.)

CHAI RPERSON GRI FFI'S: W' |l get the
transcript in, to make sure everyone has themfully.
M. Keys, do you want to go next? And then the ANC
to follow? 1It's up to you, whichever way you want

to go. Yes.
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MR. KEYS: M. Chairman, | would like to

have the opportunity to ask Ms. Ogunneye one or two
guesti ons.

CHAI RPERSON GRIFFI'S:  Ch, I'msorry.
Did I not--

MR KEYS: Yes.

CHAI RPERSON GRI FFI'S:  Forgive nme. Yes.
Let's go to cross.

MR. KEYS: M. Qgunneye, did you say in
your direct testinony that there were other
situations, other reviews you' ve done that have
i nvolved a building elenent like this projection?

MS. OGUNNEYE: Yes.

MR KEYS: This is not the first tine,

t hen, that you have seen this or that judgment was
made by the Zoni ng Adm ni strator?

MS. OGUNNEYE: Correct. This won't be
the first.

MR KEYS: And that was established
precedent in your office?

M5. OGUNNEYE: Correct.

MR. KEYS: Thank you. | think there is
one ot her aspect of this element in the building
that is under discussion. And that is, its specific

| ocation. Way is it not--what problens would it
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create if it were lower in the building?

M5. OGUNNEYE: If the trellis was |ower?

MR KEYS: Yes.

M5. OGUNNEYE: It would create a
nonconform ng court, the trellis.

MR KEYS: And it would cease to be a
nonconform ng court when it was raised to what
l evel ?

M5. OGUNNEYE: To the--at |east above
t he uppernost |evel, the roof or the third floor.

MR. KEYS: O the adjacent house, or of
t he- -

M5. OGUNNEYE: No. O the property
itself.

MR. KEYS: Thank you. | have no further
guestions for Ms. Qgunneye.

CHAI RPERSON GRI FFI'S:  Thank you very
much. Does the ANC have cross?

MR. EASON. Just one or two very quick
points. | appreciate it. And | guess | would say,
to you, we haven't really net before. But the issue
that the ANCis here on, it's really whether there
was an error by DCRA, and | hope that you understand
t hat - -

MS. OGUNNEYE: | do!
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(Laughter.)

MR. EASON. It's not intending to be
critical. But we'll try to clarity this.

Qur concern is what it did actually take
for a threshold, if it is a point that you can
describe, to create what was intended, | presune, by
the trellis to close off that space. How nmuch does
it have to be? Could it be a fence? If | had a
fence fromA to B, across the front of the house?

O this side yard? Wuld that, in your
under st andi ng of the regul ations, be sufficient?

M5. OGUNNEYE: A fence would be a
vertical elenent. For the side yard, you have to
| ook at--well, sorry. Froma building area
standpoint, there is a horizontal projection that we
are looking at. So you have to elimnate the
nonconform ng horizontally, not vertically.

MR. EASON: | was really concerned with
the notion that you expressed about the structure
t hat converts the senidetached to a row house.

M5. OGUNNEYE: Uh- huh.

MR. EASON:. And | wonder if you could
clarify for ne, how substantial does that have to
be. If I put a fence across, would that not connect

one piece to the other, as a structure?
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M5. OGUNNEYE: | amtrying to understand
in what the direction the fence is going across. |If
it's going sideways, left to right, |I nean, froma

bird s-eye view, it's just going to be a vertica
proj ection, which would be then maybe a 12-inch
fence, and won't cover the whole ground you need to
cover.

MR. EASON: So it is your testinony that
it nmust cover the existing side yard--

M5. OGUNNEYE: Correct.

MR EASON: --in order to be the kind of
structure required. You tal ked about the structure
has to be a permanent |ocation on the ground. That
was part of the definition, was it not, in the
regul ati ons?

M5. OGUNNEYE: | believe it said
per manent | ocation on the ground or attached to a
structure that is permanently |located to the ground.

MR. EASON. (Ckay. So, a roof--

M5. OGUNNEYE: Anything attached to the

wal | is permanent.
MR. EASON. | guess, you know, as a
layman, | will admit, as new to zoning as you could

possi bly be, the notion is that you elimnating the

si de yard.
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MS. OGUNNEYE:  Uh- huh.

MR EASON: That in this case, for
certain, it could still remain a pathway, right,
where people can walk fromfront to back. There are
wi nhdows on the side of the building, that overl ook
this side yard. | guess | would say it just doesn't
kind of pass the snell test, in ny standpoint,

whet her you have really gotten rid of the side yard.

It has all the other characteristics of
a side yard. Think about a row house, one agai nst
the other, you can't walk fromfront to back

M5. OGUNNEYE: Correct.

MR. EASON. You can't | ook out on your
nei ghbor' s- -

CHAI RPERSON GRIFFI'S: | hope this is a
cross exam nation questi on.

MR EASON: Onh, it is.

CHAI RPERSON GRI FFI'S:  CGood.

MR. EASON: | guess it is in the sense
that 1 amtrying to understand at what stage, if
t hose cone into your consideration, whatsoever,
t hose el enents.

M5. OGUNNEYE: There is nothing in the

regs that is specific to those kinds of elenents.
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Agai n, when it goes through the building code review
sections, they would have to nmake sure that it
conplies with whatever--fire ratings, or whether or
not they can have the w ndows there.

But zoning doesn't focus on that.

MR. EASON:. Ckay. Thank you very much

MS. OGUNNEYE: You're wel cone.

(Pause.)
MR KEYS: | would like to ask M. Dan
to come up. |'d like to ask hima few questions

that just might help respond to sone of the Board's
concerns.

Wul d you state your nanme and address
for the record.

MR DAN. My nane is Andreas Dan. W
address is 11208 Tack House Court, in Potonac,
Maryl and. And | amone of the partners in the LLC

MR KEYS: M. Dan, were you present at
the tinme the Zoning Administrator's office explained
the problemw th the original application?

MR DAN: No, | was not there.

MR KEYS: W was there?

MR. DAN: The architect was there,
believe. M. G@Grcia-Tunon was there. Maybe we need

t o--
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MR. KEYS: Perhaps. | think | can

probably get this out. You had an option when you
were told that the building didn't conply with | ot
occupancy requirenments, to change the design
entirely. Did you not?

MR. DAN. That is correct.

MR. KEYS: Wy didn't you change it?

MR. DAN. W wanted to keep the general
character of the building. W did not want to have
sonmet hing that went fromside to side. | think
testified to this earlier in the special exception,
that we were hoping to keep the special character of
the building, and we did not want to close up the
whol e front.

MR. KEYS: Let ne ask you anot her
guestion about the decision on plans. Do you know
where the idea of a projection, a trellis,
originated as a cure for this particular discrepancy
in the plans and the zoni ng requirenents?

MR DAN: It could have cone fromthe
architect, who probably knew of a precedent.

MR. KEYS: Do you know that to be true?

MR DAN. | don't know that to be true,
but I think it probably did come fromthe architect.

| wasn't present when--when the plans came back to
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me, that was the solution that | had seen. But |
don't know how it canme about.

MR. KEYS:. Thank you, M. Dan.

MR. DAN. Thank you.

MR. KEYS: G sela, would you pl ease give
your name and address for the record.

M5. GARCI A-TUNON: G sel a Garci a- Tunon.
And the address is 6504 M| | wbod Road, Bethesda,
Mar yl and.

MR. KEYS: And your connection to the
ownership of the property?

M5. GARCIA-TUNON: | amthe other
part ner.

MR. KEYS: Were you present at the tine
t he plans were di scussed?

M5. GARCI A- TUNON:  Yes, | was.

MR. KEYS: Can you tell us where the
suggestion canme for eave-projection-trellis to
resol ve the probl en?

M5. GARCI A-TUNON: Yes, | believe it
came from Angel C arence, who was on the board
before. And he said he--that it was done before.
W did not want to nake the house bigger. W
t hought we want it to stay in the 40 percent, but

that side yard was the one that defined it 43. So
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we did not want to nake it 60 or anything el se.

MR. KEYS:. Thank you, Ms. Tunon.
think all the facts are here before you. And | want
to put, | hope, a capstone on the |egal analysis.

| think it is inportant and useful to
| ook at what the Board has said in other instances.
And--as soon as | can find them ['Il nake reference
to them

| would Iike to second the |ist of cases
that Ms. Ferguson cited.

But | would also like to add to that
list 17331, JPI Apartnments Devel opnent, which is a
fairly recent case. And in that case, this Board
grappled with the notion of a trellis in another
cont ext .

And t hat context was connecting two
bui l di ngs. But what | thought was interesting is
that the Board noticed that the trellis to fit the
function and purpose nust cover at |east 51 percent
of the overhead space. And that is anal ogous and
akin to the concept here, that you are bl ocki ng out
and taking over space. You are denying the
exi stence of a side yard.

The Appel lant has put forward the

proposition that this Board al one has the power to
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authorize the creation of a row dwelling by

nodi fying a sem detached dwelling. And | think that
is a msstatenment, and | think it ignores what this
Board has in fact said about what can be done as a
matter of right.

And | would refer the Board to its
decision in 17085, which was an appeal. This was
Loui se and held Larry Smth. And in this case, the
Board held and it decided, and it refers back to the
Peopl es and Sedlik case.

The Board made it clear that Pritchard
doesn't preclude the construction of in field row
dwel lings, and it goes on to say it doesn't break
with the construction of new, end unit row
dwel 1'i ngs, regardl ess of whether the structure
shares one common division wall or none at all.

And | think that's interesting, because
that really goes back to the definition of row
house, which refers to the absence of yards, not to
t he existence of party walls on both sides. And I
think in this case, if you put the definitions in
where this board has gone before in narrow ng what
Pritchard says, then | think you reach a concl usion
that the Zoning Administrator was entirely

appropriate in acting in reliance on what the design

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

375

regul ations plainly allow.

The reliance on term nology |ike
"required yard"--the key fact is that 405.9 nmakes no
required side yard in an R-3 district. And again
you find that concept echoed in Section 2502, which
deals with the projections.

Here we are not dealing with a required
side yard. The yard has been elimnated, and we are
left with a property which fits within the
characteristics of a rowdwelling in R 3.

And, as we pointed out in the special
exception case, if you |ook at the configuration of
houses in this nei ghborhood, this nei ghborhood was
really designed for row houses. There is only a
20-foot width on these |ots.

And you see the regul ar separation of
houses with two and a half foot side yards. | think
t he conversion to row houses is not a far stretch.
| think it is appropriate for row house devel opnent
to occur, and | think the Zoning Adm ni strator has
recogni zed that the regulations create flexibility
to allow structures to be created, and added to a
property that will elimnate that yard.

The other reality is ny clients have

invested a great deal in pursuit of this building
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permt, in setting foundations, nodifying
foundati ons and building this structure.

| think they have acted in good faith,
and in reliance on the advice of professionals, the
advice of the Zoning Administrator, and | think that
t he regul ati ons support the construction that the
Zoni ng Adm ni strator had nade.

And | think to hold otherw se would fai
to recogni ze the real equitable situation and the
dilema that nmy clients have been put in. They have
had an enornous anmount of delay associated with this
process. This building should have been conpl et ed
and occupi ed | ong before now.

But we have done what the Zoning
Adm nistrator required us to do in com ng before you
for the special exception. W are now here before
you in the appeal, and | think you should, for anple
reasons, including the equitable argunents | have
added, | ook at uphol ding the Zoning Adm nistrator's
deci si on.

CHAI RPERSON GRI FFI'S:  Good. . Thank you
very much. Do we have cross to the wtness
testinmony?

M5. HORVITZ: | have three questions.

CHAl RPERSON CGRI FFIS: O the w tnesses?
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M5. HORVITZ: Yes.

CHAI RPERSON GRI FFI'S: Okay. Wich ones?
Why don't we bring themboth up, if the w tnesses
woul dn't m nd com ng back up

M5. HORVITZ: | just wanted to, if there
is no dispute. You can conme up. | think you can
answer .

CHAI RPERSON GRIFFI'S:  If you woul dn't
m nd us noving that m crophone in your direction.

M5. HORVITZ: On the south side of 1812
Thirty-Fifth Street, are there wi ndows that face
into the two and a half foot w de space between your
structure and M. Schm dt's?

MR. KEYS: | think there has already
been testinmony admitted as to that.

CHAI RPERSON GRI FFI'S:  Next question.

M5. HORVITZ: | just wanted to make sure
that that was clear.

CHAI RPERSON GRIFFI'S: | think that's
i rrefutable.

M5. HORVITZ: Thank you. And | asked
one questi on.

(Laughter.)

CHAI RPERSON GRI FFI'S:  Good. Anyt hi ng

el se?
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M5. HORVITZ: Can | make a four-m nute

cl osi ng?

CHAI RPERSON GRI FFI'S:  No. W have the
ANC first. AmIl right? Yes. Let's go.

MR. EASON. Thank you, M. Chairman and
menbers of the Board. Again, |I'm Charles Eason. |
am a Conmi ssioner with ANC-2E. The area where this
property is |ocated.

The ANC has previously provided the
Board with a copy of the resolution that was adopted
by the ANC in connection with this project.

| won't take our time at this hour of
the day to read that into the record, but | draw
your attention to it, and to maybe just highlight a
coupl e of points.

W are particularly concerned about the
| egal issues that are presented by this case.
Because of the notion and the position espoused by
DCRA that some sort of minor, largely cosnetic
el ement can be used to convert a sem detached
residence into a row house.

In this case, they are tal king about the
i mpact obviously on the footprint, it's just a
coupl e of percentage points. But given this notion

that is espoused by DCRA, as the basis for their
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grant of these permts, that could easily have been
60 percent, not 43 or 44 percent.

W are also troubled by the fact that
the way that this case came up at this stage really
denied us the early opportunity to be involved in a
speci al exception process. The permts were issued
whi |l e the house was under construction. And we had
no opportunity to provide input at that point.

But we do really strongly disagree with
t he underlying notion, which is the basis, | think,
really for this case, as to whether a ninor,
cosnetic--sonething that | ends nothing to the
structure, it's not habitable. It doesn't have any
ot her purpose, it would appear at this stage, other
than to attenpt to nake property conpliant with the
side yard issues.

W oppose the inproved structure the way
it's constructed. W feel it has an adverse inpact
on t he nei ghborhood, as well as the Appellant, and
the rest of the comunity.

W woul d urge the Board to take our
conments into consideration. W would note that the
letter to our Chair, M. Sol onon, dated the 21st of
March does include addressing the issue that was

just raised by counsel.
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But really putting--on the second page,
this was quoted fromearlier, it does put the owner
on notice that they proceed at their own risk, so to
the extent that there is an argunent of sonme sort of
equities, we feel that that was a choice that the
owner made with full know edge of the potenti al
r eper cussi ons.

So we woul d ask that the Board approve
t he Appeal, and that the building permts be set
asi de, and appropriate actions foll ow

CHAI RPERSON GRI FFI'S:  Thank you very
much.

MR. EASON. You are very wel cone.

CHAI RPERSON GRI FFI'S:  Does the Appel |l ant
have any cross?

MS. HORVI TZ: No.

MR. KEYS: M. Eason, may | see the
resolution that you referred to?

MR. EASON.  Sure.

(Pause.)

MR KEYS: Was this resolution filed in

the record in this case?

MR. EASON. | believe so. Yes, | know
it was. It was attached to the Appellant's--bear
with me. It was.
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MR. KEYS: D d you send ne a copy?

M5. HORVITZ: | don't have a copy.

MR EASON: It indicates that at the
time it was filed--sorry. The tinme that it was
mai l ed, that it was sent to the Applicant, the
owner - -

MR. KEYS: The Applicant's

representative is ne.

MR. EASON: | amnot sure that we were
aware of that fact when this letter was witten. In
fact - -

MR. KEYS: The letter was witten | ast
nont h.

MR EASON: W had this discussion, |
believe, previously. At the tine the ANC took this
action, | don't believe that your appearance had
been nmade known to us, in which case--that's why.

MR KEYS: Al right. | just want to be
able to read it.

CHAI RPERSON GRI FFI'S: Just for
clarification, that was attached to the Appellant's
submi ssion? |s that correct? \Wat is the date on
it?

MR. EASON. Septenmber 8th. | believe

that it was Attachment No. 2, Suppl enental --no.
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take that back. [I'mconfusing it with sonething
el se. But it was made part of the record earlier.
And | know that it was provided to the Board.

CHAI RPERSON GRI FFI'S:  Wo signed the
letter? Was it from-

MR. EASON:. Ed Sol onon. Right.

CHAI RPERSON GRIFFI'S:  It's Exhibit No.
31 in our records.

MR. EASON. Ckay.

CHAI RPERSON GRIFFI'S: It was an exhibit
dated Septenber 8, '05. It was five pages in its
subm ssion. |s that correct?

(Pause.)

CHAI RPERSON GRI FFI'S:  Okay.

M5. FERGUSON: M. Chairman, the
government does not have a copy. W would like to
have a copy, too.

CHAI RPERSON GRIFFIS: No one is to | eave
this roomw thout a copy of that docunent! | have
it, Exhibit No. 31, Septenber 8. It was cc'd to the
Director, DCRA, Ceneral Counsel, DCRA, Ms. Lee of
CGeneral Counsel, M. WIson, Deputy General Counsel
Al an Bernstein, Corp. Counsel, Omer, 1835 Thirty-
Fifth Street, and Stancioff, the Appellant. Those

are the cc's on it. So, let's nmake sure that we all
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have those. If you need to nmake copies, we'll see
if we can get copies made to nake sure that everyone
has it.

M5. FERGUSON: Thank you.

(Pause.)

CHAI RPERSON GRI FFI'S:  That's an
interesting point. The cc of the owner is listed--
it isincorrect. It is, as | said, 1835 Thirty-
Fifth Street. That is what is listed on the cc.

M. Hildebrand, in his awakeness at this hour,
poi nted out that the Applicant's address is actually
1812.

Ckay. But we are going to get copies to
everybody on that. kay. Anything further?

(Pause.)

CHAI RPERSON GRI FFI'S:  Ms. Qgunneye j ust
stepped out for a nonent?

MS. FERGUSON: Yes. | think she did.

CHAI RPERSON GRIFFI'S: Did the governnent
have any cross of the ANC?

M5. FERGUSON: No, M. Chairnan.

CHAI RPERSON GRI FFI'S:  Excellent. Thank
you. Are we finished with the ANC?

(Pause.)

CHAI RPERSON GRI FFI'S:  Okay. Thank you
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very much. W appreciate your patience in being
here all afternoon.

What is then left is possibly just a few
Board questions of Ms. Ogunneye when she returns,
and a five mnute closing. Excellent.

Let's take three m nutes and stretch our
legs and we will wait for Ms. Ogunneye to return.
(Wher eupon, the hearing briefly recessed at
7:30 p.m, and reconvened at 7:39 p.m)

CHAI RPERSON GRI FFI'S:  Back on the
record. M. Qgunneye, | think, we have just one or
two questions for you. M. Mller?

VI CE CHAI RPERSON M LLER: Ms. QOgunneye,
| just want to nake sure | am | ooking at an accurate
depiction of the addition with an eave or trellis,
what ever .

If this picture, I"'mgoing to hold it
up, is attached to the notion to amend, to include
new revision to prior building permt. And it
appears to be a docunment that is attached to a DCRA
docunment. So, are you famliar with this docunent?

MS. OGUNNEYE: Yes.

VI CE CHAI RPERSON M LLER  Is this were
the eave or trellis is? | just want to--is this an

accurate picture of what was approved?
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MS. OGUNNEYE: Yes, | believe so. Yes.

VI CE CHAI RPERSON M LLER:  Ckay. Thank
you.

CHAI RPERSON GRI FFI'S:  Good.  For
absolute clarity and technical correction, you
pointed to an elevation, not a picture. Correct?
It's part of the attachments, and the elevation is
part of the attachnents to the permt docunents, and
that was a DCRA docunent that was in question. So
the location is depicted in the drawing, and it's
actually noted as--actually | can't read the note.
So | won't.

Ckay. Very well. If we don't have
anyt hing further, or any other questions,
clarifications fromthe Board, | think we are ready
for the Appellant's closing sunmation or renarks
t hat you m ght have.

M5. HORVI TZ: Thank you very nmuch. And
| appreciate all the tinme you devoted at this late
hour to this issue.

It sounds to ne, from having heard the
testinmony presented today, that the issue is whether
or not the owner of 1812 Thirty-Fifth Street
succeeded in renoving the side yard, | guess, and

the reality is that the side yard is still there.
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There's wi ndows facing that side,
there's access, there's a gate, and you can see the
sky. If you notice the depiction that you just held
up, Ms. Mller, to the witness, M. Schmdt's
property, which is to the south, is appreciably
shorter than the new structure, the added structure.

So it's not as if this eave, projection,
or trellis is actually conpletely covering and then
touching fromwall to wall two adjacent properti es.

It's just not. It's not a fully
encl osed space. |It's an overhang of a roof. Now, |
know that the Board has in the past | ooked at issues
such as when a trellis or projection should count
for purposes of | ot occupancy.

Vell, in this unique circunstance, this
space is always going to be counted as part of |ot
occupancy, because it was a nonconform ng side yard.
So how wi de the projection was or how w de the
trellis was, it's never going to affect the | ot
occupancy cal cul ati on.

The issue here is whether or not that
trellis or projection or eave elimnated the side
yard. And if so, whether the owner had the
authority to do so.

So there is a fact conponent to your

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

387

deci si on-maki ng, which is can this possibly
constitute the elimnation of a side yard? Because
it creates sonme shade. And it's three stories up,
and it doesn't create an encl osed space. |t doesn't
create any living space. And | do invite the Board
to | ook at the decisions that have been cited by al
parties. And it's really interesting, because the
presunption has been, | think, in the decisions that
you are looking at lot Iine to lot |ine devel opnent
when you are filling in for a row house.

That's the kind of |anguage that is
com ng up in cases such as Pritchard and in the
Louis and Larry Smith and Mary Anne Snow and Janes
Marsh decisions. In Pritchard, the Board said--read
t oget her Sections 405.3 and 405.8 preclude the
conversion of a sem detached dwelling to a row
dwel I'ing unl ess the addition to the seni detached
dwelling will share on what will otherw se be its
freestandi ng side, a conmon division wall, with an
existing building. O a building being constructed
with the addition.

There was at | east a presunption by the
Board that what we were tal king about when we were
undertaking this analysis of a conversion as of

right, was a common division wall or a party wall or
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sone kind of structure of that character.

Simlarly, even when limting Pritchard,
in the case of Louise and Larry Smith, and Mary Anne
Show and Janes Marsh, Appeal No. 17085, the Board
said Pritchard is limted to, and | quote, "Wether
the owner of a one fam |y sem detached dwelling in
an R4 district nmay convert the dwelling to a row
dwel ling as a matter of right where the dwelling
will not share on both sides a conmon division wall
wi th an adjacent buil ding".

Agai n, the assunption, the presunption
there was that you are going to see a building and a
wall on the lot line. | mean, there is a footnote
in one of those two cases where you go into what
Webster's says is a freestandi ng wall.

Here we have nothing like that. And for
DCRA and the owner to place reliance on those cases
is to extend those cases and to redefine the concept
that was being by the Board in those circunstances.

So, to close, it's apparent, both from
t he chronol ogy and the draw ngs, and the testinony
of DCRA that this eave or trellis or projection was
not hi ng ot her than the shortcut to, with the | east
anount of expense, and with really no pretense of

taking away the side yard. That side yard is stil
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there for trespass for light to the w ndows that
face that way.

And for the Board to allowthat is in
fact to allow a nockery of the regul ations that
require side yard for sem detached dwellings in an
R-3 district.

Thank you. | hope that the Board will
grant the appeal .

CHAI RPERSON GRI FFI'S:  Thank you very
much. | believe that would then concl ude our
proceedi ngs on this appeal. | thank you all for
staying through and finishing it this evening.

What we need to do at this point is to
establish whether we have additional filings that
are required by the Board. And if so, when they
shoul d be submitted and accepted for decision-
maki ng.

| have not, in ny curulative notes on
this, nmade a list of anything that we have
requested, but Ms. Bailey, | will also refer to your
expert know edge and see if you have anything that
was i ndicated, and then Board nenbers, if you would
al so revi ew your notes.

MS. BAILEY: M. Chairman, | didn't hear

anyt hing that the Board had requested.
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CHAI RPERSON GRI FFI'S:  Excel | ent.

don't have anything, either.

Ms. Mller?

VI CE CHAI RPERSON M LLER: W didn't
request anything. The parties have cited cases,
Board decisions. W have witten some of them down,
but I think it would be hel pful if they wanted to
just put that in the record.

CHAI RPERSON GRIFFIS: A witten
subm ssion of it?

VI CE CHAI RPERSON M LLER: No, not an
argurment. | mean, the cases, the Board deci sions,
that you want us to look at. |[|'ve heard Pritchard.
|"ve heard Snow. |If there is sonething else that we
m ght have m ssed witing down, | think it would be
hel pful just--1 wouldn't require it. If you would
like to submt that.

CHAI RPERSON GRI FFI'S:  Okay. So we'll
get that. Wiat we're |l ooking for is an application
nunmber, the order nunmber and the order nane so that
we can pull that. And no other narrative or
expl anations on the cases.

| think what we will do at this point
for an opportunity, we need M. Etherly to get the

transcript on this.
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(Pause.)

CHAI RPERSON GRI FFI'S:  Very wel |. |
think then we will set this for a special public
neeti ng and decision on the 8th of Novenber, unless

staff sees any difficulty in accommobdating that and

seeing things that | don't. |If soneone bunps us
al ong on our schedule, |I know that at the end of the
year we will take great grief, probably in front of

counsel for having late nights such as this.

Yes?

MS. BAILEY: But | have--every date--the
need for this to finish--every delay--this is what
happens- -

CHAI RPERSON GRI FFI'S:  That is why | am
trying to set it as quickly as possible for a
decision. And that's what we would do. Rather
t han--1 have two choices. | can set it for our
regul arly schedul ed public neeting, which is the
first of every nonth. It would not be the first of
this nonth. It would be Decenber 1st.

O, | amdoing it on the 8h. That is
what | would like to do, which is as cl ose as
possi ble for us on that.

So, setting a special public neeting, we

woul d set that at--we'll set it for 9:00 o'cl ock,
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and deci de that then.

Very well. Let's just get the case
filings--1"mnot sure that needs to be served unl ess
everyone feels like it needs to be served on
everybody. But we will put it in the record. You
m ght as well just fax it to everybody. GCet that
information out. |If we could have that by--let's
get it tonmorrow and get it out to the Board. That
shoul dn't take rmuch time. You' ve got it already.
W'l just have that faxed in or however you want to
put it in, and then send it to everybody el se.

W are not keeping the record open for
any other filings then. There's no other
responsibilities for any of the participants in this
case.

The Board does have a full record on it.
W will not, obviously, accept into the record
anyt hing el se, and specifically haven't requested
findings or conclusions by participants.

Very well. Any other questions to
answer procedurally? Everyone clear on that?

(No response.)

CHAI RPERSON GRI FFI'S: | appreciate
everybody's tine this evening. And if there is no

ot her business for the Board, Ms. Bailey, M. My,
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if you are aware of any?

(No response.)

CHAI RPERSON GRIFFIS: If there is no
ot her busi ness, then, why don't we concl ude our
aft ernoon sessi on.

| wi sh everyone a very good eveni ng.

(Wher eupon, the hearing concluded at 7:52 p.m)
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