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P-ROCEEDI-NGS
6:16 p. m

CHAI RPERSON M TTEN: Good eveni ng, | adi es
and gentlenmen. This is a Special Public Meeting of
t he Zoni ng Conmi ssion of the District of Colunbia for
Tuesday, Novenber 22, 2005. M nane is Carol Mtten
and joining me this evening are Vice Chai rman Ant hony
Hood, Commi ssi oners Kevin Hi |l debrand, John Parsons and
Greg Jeffries.

W have a single item on our agenda for
tonight which is Zoning Conm ssion Case No. 04-33
which is the Text Anendnent for Inclusionary Zoning
that we have been discussing for a while. Before we
nove into further deliberation I'lIl ask Ms. Schellin
if there's any prelimnary matters?

M5. SCHELLIN: No ma' am

CHAI RPERSON M TTEN:. Ckay. Thank you.

W now have a version of the summary of
the issues that has nunbered pages. W left off on
page 6.

If you recall, there were a couple of
things. One is that we had been tal ki ng about how we
woul d prescribe, or what |evel of detail we would use
to prescribe how the prices and the rents would be

set. W decided in large neasure to |l eave that up to
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the Governnent agency that wll be in charge of
i npl enenti ng and cal cul ating the i ncome | evel s and so
on.

W also had reached, | wll say, a
prelimnary consensus regarding the control period.
| think we had a consensus with three Conm ssi oners on
the side of basically having no term nation of the
control period. And then we had two Conmi ssioners
that were in favor of at | east having a control period
on the for sale units, and we agreed to revisit that

at the end.

So unl ess anyone has any ot her
understanding | just want to proceed where we | eft off
then which is page 6 and we were basically at nunber
6. Nunber 6 relates to the ownership of the
af fordable units. Sone of this will be resolved by
the issue of the control period, but there's two
i ssues that had been raised. One is that whet her non-
profits or the Housing Authority or sone other simlar
entity shoul d be given the right to purchase a certain
percentage of affordable units when they' re nmade
avai l able. That's one issue. And t hen probably an
i ssue that even precedes that should be should a non-

profit or the Housing Authority be allowed to own the
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units in the first place. So | think one of the
reasons notivating that was to i nsure a | onger period
of affordability. It may also be another nechani sm
for providing a further subsidy so that there's that
addi tional benefit, | guess as a possibility.

So the threshol d questionis, | guess, in
the case of units that are for sale should a non-
profit housing provider or the Housing Authority be
able to purchase for sale units and then offer them
| guess, to renters in a for-sale building or do we
want to have this basically be targeted exclusively
that the renter or the owner is the actual occupant?
And if you didn't understand what | said, 1'll be
happy to take another shot at it.

M . Parsons.

COW SSI ONER PARSONS: No. It seens to nme
gi ven our tentative discussion or decision about this
being in perpetuity it seens to nme that when an
applicant or when an owner, that is sonebody that
bought it originally, has the opportunity to or wants
to sell and nove on, that the opportunity for the
Housi ng Aut hority to come in and buy that even if they
had to wite it down as they noved on, that is to buy
it at market value and wite it down for resell, that

this is a good provision. So that we could
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accommpdat e the dil emma we have on the Conmi ssion of
people needing to realize the gain in their
investnment. |If the Housing Authority could step in
and acquire that at narket value and then sonehow
witeit dowmmtoresell it to keep it as a unit that--
what's the termwe' ve been using? | can't renenber.

CHAI RPERSON M TTEN:.  Af f or dabl e?

COW SSI ONER PARSONS: Wl |, no there's a
new termfor this.

MR BERGSTEIN. Workforce?

COW SSI ONER PARSONS:  Wor kf or ce.

CHAI RPERSON M TTEN. COkay, wor kf orce.

COW SSI ONER PARSONS: So the workforce
could continue to acquire these properties. And |'m
not sure that's the intent of this.

CHAI RPERSON M TTEN: Yes, that's actually
an interesting idea.

COW SSI ONER PARSONS: That's what coul d
occur here. As people nove through five or ten or 20
years, they want to sell it at narket rate, they sel
it to the Housing Authority. The Housing Authority
t hen uses what resources they have to wite it back
down and sell it on the marketpl ace again.

CHAI RPERSON M TTEN:.  Ckay.

COW SS| ONER PARSONS: | mean sell it at

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

an affordabl e rate again.

CHAI RPERSON M TTEN. So the wunit itself
woul d remai n af f ordabl e?

COW SSI ONER PARSONS:  Yes.

CHAI RPERSON M TTEN:.  And this non-profit
or the Housing Authority could basically fill in that
gap that is the concern of sone of the Comm ssioners
t hat people would not be building wealth. It gives
them a chance to realize that weal th accunul ation

COW SSI ONER PARSONS:  Ri ght .

CHAI RPERSON M TTEN: So basically it puts
t he burden on the Housing Authority or the non-profit
to say, "Yes, that's our priority here is to create
wealth for this particular --

COWMM SSI ONER  PARSONS: Correct. That's

t he idea.
CHAI RPERSON M TTEN:  -- owner."
COMM SSI ONER  PARSONS: Correct. That's
the idea. But I'm not sure providing them the

opportunity to acquire these in the beginning nakes
sense.

CHAI RPERSON M TTEN:  Yes.

COMM SSI ONER  PARSONS: It's nmore at the
| onger termthat | woul d suggest that.

CHAI RPERSON M TTEN. Okay. Reactions to
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MR. BERGSTEIN. | would say just that as
| understand the intent of the provision it's to
permt the Housing Authority or whoever it would be to
then be able to sell these units at either a deeper
| evel of affordability. You know what |'m sayi ng?
That even though the idea is to do everything 50/50,
let's say, within a particular zoned district if DHCD
has the ability to purchase those units and is willing
to further subsidize, it would create a deeper | evel
of affordability than even these provisions would
provi de for.

CHAI RPERSON M TTEN: | t hi nk we under st and
that. M. Parsons is suggesting a variation.

MR. BERGSTEIN. Right. As | understand a
variation, | don't knowif you could tell a seller, an
actual private person, who to sell to. But what
you're saying is that it would be a way for the seller
to get an exenption in essence fromthe controls if
they sell it to DHCD at nmarket?

CHAI RPERSON M TTEN:  Correct.

MR. BERGSTEIN:. Ckay.

CHAI RPERSON M TTEN: But then the control s
woul dn't |lapse. They would only |lapse as it related

to that seller and that buyer. Because that buyer in
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paying the market rate they would have an expressed
interest in allowing that owner to recognize the
wealth that they would have <created wthout
sacrificing the affordability of the unit long term
kay?

M. Hildebrand.

COW SSI ONER HI LDEBRAND:  The di scussi on
has noved into a conpletely different direction than
| thought it was going.

| thought this provision was to allowthe
Housi ng Authority the first shot to buy a unit in a
devel opnent and then perhaps rent it for a period of
time. And ny concern was changing the mx of
occupants in a building from owner-occupied to a
conmbi nation of owner-occupied and rental wth the
af fordable units being rented as opposed to owned.
Thi s new aspect | thought had been dealt with with the
concept of the unit being affordable in perpetuity or
at least for the |ifespan of the building. If that's
the case, then how would the unit be sold at market
rate to begin with?

CHAI RPERSON M TTEN: Vell, there's a
couple of issues and then M. Parson's threw in
anot her one.

So first we have to decide do we want
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anyone ot her t han t he beneficiary of t he
affordability. So do we want anyone other than the
person who's going to actually occupy it to be able to
own it? That's the first thing.

Then if you get over that hurdle, then
it's a question of do you want to give non-profits or
the Housing Authority like up front sort of first
claim on sone percentage of those units? And one
purpose is to |l engthen the affordability period, which
perhaps is not relevant anynore. The other would be
as M. Bergstein rem nded us, to offer a deeper |evel
of affordability. GCkay. So there are two possible
pur poses that could serve.

And t hen M. Parsons i s saying well here's
yet anot her way we can coul d create a provi sion where
this non-profit to the extent that there is a true
priority, which it's not ny priority; ny priority is
to have the affordability to |l ast as | ong as possi bl e
because it serves nore people. But if the housing
community really wants to benefit certain individuals
who have owned their properties for a certain |ength
of tinme or whatever criteria they want to use to
judge, that they would allow that person to capture
the wealth that they would have created if they were

able to sell the unit at narket by saying we'll pay
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you nmarket rate. But we will keep the affordability.

So that from the Zoning Commi ssion's
perspective there has been no change. But the Zoning
Comm ssi on has al | owed an i ndi vi dual selling to a non-
profit housing provider or the Housing Authority to
give them the sort of one-tine benefit of capturing
their equity that we would at |east allow for that.

COWM SSI ONER HI LDEBRAND: What do you do
when the Housing Authority says no, and the person's
only optionis then to sell it at an affordabl e rate?

CHAI RPERSON M TTEN:  Then that woul d be
what woul d be the case if we didn't put the provision
in there. | mean, frankly, | think what it would do
is basically call the question with the housing
providers and | don't think they would be basically
j ust handing out windfalls to people.

COW SSI ONER HI LDEBRAND:  Ri ght .

CHAI RPERSON M TTEN: | think they want to
spend their noney creating affordability, which is
what |' m suggesting that we should do as well.

COW SSI ONER HI LDEBRAND: My suggestion
really goes to the Housing Authority which has the
resources in the housing trust fund to of fset what |I'm
tal ki ng about .

CHAI RPERSON M TTEN: R ght .
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COW SSI ONER HI LDEBRAND: It seened to ne

as a conprom se to where we were | ast week --

CHAI RPERSON M TTEN:  Yes.

COWM SSI ONER HI LDEBRAND:  -- | wanted to
make it mandatory as | thought about it, that this
option woul d be available to owners. And then | said
wel | how |l ong do they need to stay there? Wat's the
threshol d? Do they need to stay there five years or
what ?

CHAI RPERSON M TTEN: But we coul dn't mnake
t he Housi ng Authority pay themthe noney. That's the,
you know - -

COWM SSI ONER HI LDEBRAND:  Yes, that's why
| hesitated to bring this up. But | think it's a way
for people to -- because | was persuaded by M.
Jeffries' argunent that housing is the way we have
gai ned personal wealth in this country and that
there's an opportunity to do that and still keep t hese
af f or dabl e.

CHAI RPERSON M TTEN:  Yes. | think it's a
creative idea, and | don't want you to think
ot herwi se. Maybe we could hear fromM. Jeffries and
M. Hood given that they were troubl ed by not having
a termnation of the control period. Is this

attractive to you at all as a conprom se?
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COW SSI ONER JEFFRIES:  Well 1'l1 start

off I have a statenent first. And | think this goes
back to what Conmi ssioner Parsons said |ast week or
two weeks ago. | think this is very nurky waters.

think we're not fully qualified to be up here and

maki ng these kinds of determ nations, to be honest

with you. | just think there are peopl e who have done
this kind of thing. | think we're being put in a very
awkward position. So that's just a statenment. | just

don't know what this has to do with zoning.

But beyond that | just want to get a sense
and, Madane Chair, nmaybe you can help ne or perhaps
M. Bergstein can help nme out here. |If you can just
illustrate to ne what this particular -- | know we
tal ked about the intent of it, but I'"'mjust trying to
put it in a practical sense of give ne an exanpl e of
a building that has a certain percentage of
affordability and how this would work. And then |
want to also understand how this inpacts upon our
di scussion around the control period. | don't know
how this inpacts on the issue around the control
period. And then I'mtroubled as to trying to figure
how a scenario like this would apply.

CHAI RPERSON M TTEN. Okay. I'll take a

first swpe at it. Ckay.
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Say you have a for sale building and it's
going to have 10 units that are available at 80
percent of AM and then you have 10 units that are at,
what's the other percentage, 50? 50 | think.

COW SSI ONER JEFFRIES: 60 | think.

CHAI RPERSON M TTEN:  No, it's 50.

COW SSI ONER JEFFRI ES: Isit 50. That's
right, it's 50.

CHAI RPERSON M TTEN: So sone non-profit
decides that they're going to buy the units, say
they're going to buy five of the ones that are at 80
percent or even five of the ones that are at 50
percent. And then they're going to say we're going to
subsidize it further and offer it at 30 percent to
sonmeone else. And they can either then sell it to
sonmebody or they rent it to sonebody.

COW SSI ONER JEFFRIES:  Ri ght.

CHAI RPERSON M TTEN: | think the notion
woul d be that they would rent it although there woul d
be no requirenent for themto rent it. So they get a
little deeper than we're able to --

COW SSI ONER JEFFRIES: So the intent of
this is really to get deeper levels of affordability
and beyond - -

CHAlI RPERSON M TTEN: | think that's one
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agenda item The other is depending on if you don't
know what the control periodis. Let's say we decided
we only want to make it 10 years. Well you know t hese
entities could rent it or own it and say we're going
to rent it in perpetuity at the subsidized rate
because we don't want it to end after 10 years.
That's how it dovetails with the control period.

COW SSI ONER JEFFRI ES:  Okay. kay.

CHAI RPERSON M TTEN: Because t hey woul dn' t
be constrained by the control period. They could go
beyond the control period. And they could only do
that if they control the unit.

COW SSI ONER JEFFRI ES: And all of this
assunmes and based on what Conmi ssi oner Parsons stated
that these non-profits would have to buy into this
whol e notion of wealth creation. They m ght have a
conpl etely di fferent agenda as rel ates to
affordability and policy and so forth.

CHAI RPERSON M TTEN: Wl l, the origina
notion doesn't require them to buy into wealth
creation. The original notion is either to |engthen
the control period beyond what the Conmm ssion m ght
put in place or deepen the |levels of affordability.
What M. Par sons suggest ed was anot her possi bl e way of

treating this, whichis to say we're not going to | et
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t he average owner sell to anot her owner at market rate
and get the gain at the cost of |osing the affordable
unit. So he crafted a conprom se which is how can we
get themthe gain without |osing the affordable unit

that would require a non-profit or the Housing
Aut hority to bridge the gap and basically pay them
t heir appreciation.

COWM SSI ONER JEFFRIES: Yes. | certainly
don't have an issue with the non-profit or the DC
Housing Authority trying to a certain percentage of
units to create nore deeper levels of affordability.
| don't have a problemw th that concept.

But | do think that this needs to
obvi ously be wai ved. Maybe we can craft sonething
that these two sort of work sort of in tandemw th one
another. |If we were to set a |onger control period,
or maybe a shorter control period, perhaps a non-
profit or DC Housing could come in and actually, as
you say purchase, give deeper |levels of affordability.
And t hey coul d perhaps create | onger periods for those
particul ar units.

In other words there is sort of a bl ended
scenario that we can put on the table versus --
because it seens to nme that this is hard to just | ook

at this in isolation w thout obviously the control
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period piece.

CHAI RPERSON M TTEN:  Yes. Right.

COW SSI ONER JEFFRIES: So to ne | would
like to sort of look at again a shorter period of
tine. I'"m going back to nmy wealth creation piece
But that the carve-out to that would be the non-
profits and the DC Housi ng Authority could cone in and
offer lower levels of affordability for a |onger
period of tine.

CHAI RPERSON M TTEN:  So what |' mheari ng,
and M. Hood I'm going to let you speak next, is
you're not opposed to non-profits or the Housing
Aut hority given the opportunity to buy these units
when the opportunity presents itself. And | don't
think M. Parsons is either at the nonent.

COWM SSI ONER PARSONS:  Ri ght .

CHAI RPERSON M TTEN: And |I' mgoi ng t o work
nmy way down here.

But, do you want to give them a first
preference? At the beginning | think the origina
notion was that they would be offered a certain
percentage of units as sort of |ike do you guys want
them otherwise we're going to sell themto the peopl e
that are qualified. How do you feel about giving them

a first right of refusal, if you will, on a certain
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per cent age?

COWM SSI ONER  JEFFRI ES: It seenms to ne
that they're the nost qualified to identify the
popul ation and so forth. | nmean | guess | woul dn't
have a problemw th themgetting a sort of first right
of sone sort.

CHAI RPERSON M TTEN: Ckay. And, M.
Par sons, how do you feel about that?

COWM SSI ONER PARSONS:  Well | didn't see
this as a first right. | sawthis as if they're not
nmoving in the market pl ace that they woul d be of fered.

CHAIl RPERSON M TTEN:. Okay. Let ne work
this side for mnute.

M. Hood?

VI CE- CHAI RPERSON  HOQOD: | liked what
Comm ssi oner Parson brought to the table, but when you
nmenti on about the non-profit or the Housing Authority
bridging the gap, and |I'm sure that's a concern for
everybody so when we get to that point, | think alot
of that would depend upon their budgets and other
things like that. And past history may dictate we
don't have the noney. Then | guess we'd have to have
some |anguage or something crafted what if or
contingency plan if this is not available here. But

| would say that the Housing Authority or non-profit
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shoul d have the first right.

But | appreciate and t hank M. Parsons for
being very creative. | think that's getting us
novi ng.

CHAI RPERSON M TTEN. M. Hi |l debrand.

COWM SSI ONER HI LDEBRAND: | think it | acks
the clarity of our original discussion, which was that
the units would be in affordabl e or workforce housing
node for perpetuity or at least the life of the
building. That said |I'm not against the concept of
t he Housing Authority or non-profit having the first
right to purchase a unit. My only concern goes to
whet her or not then all the affordable units in the
buil ding beconme rental units instead of ownership
units.

CHAI RPERSON M TTEN:  Yes.

COW SSI ONER  HI L DEBRAND: | think that
ownership is the goal here and that we mght be
creating a | oophole in the process that elimnates the

very aspect that we're trying to achieve.

COW SSI ONER  JEFFRI ES: Excuse ne.
Comm ssi oner Hi | debr and, I agr ee Wi th you
whol eheartedly on that one, | nmean in ternms of the
owner ship piece. If we can craft |anguage to that

effect, that would be fine.
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CHAI RPERSON M TTEN: Ckay. | think your

point is well taken Comm ssioner Hi | debrand, because
you can still accumul ate wealth owni ng an affordabl e
unit because over tine, as we know, real estate val ues
only increase. And you won't get the full benefit of
it but you will get some. So if you' re not owning it
and the Housing Authority's owning it, then you have
no chance.

COW SSI ONER  JEFFRI ES: Madanme Chair,
val ues don't always i ncrease.

CHAI RPERSON M TTEN: Over time in this
town . Over time in Washington, and |I've studied this
over a period of like 40 years, they have.

COWM SSI ONER JEFFRIES: So they dip and
t hey conme back

CHAI RPERSON M TTEN: | know but over ti ne,
it's an average over tine.

COWM SSI ONER JEFFRIES: Okay. |'ve just
been in several markets --

CHAlI RPERSON M TTEN: It's like the stock

mar ket .

COW SSI ONER JEFFRI ES:  kay.

CHAI RPERSON M TTEN:. Buy |l ow, sell high
| know, | get it.

So that | guess that would then run to the
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issue i f you have a general sentinent that perhaps we
want to let a non-profit or the Housing Authority own
sorme of the units but we don't want it to be very many
because we don't want to shift the balance, that's
where t he percentage cones in.

So how about if | just throw sonethi ng out
there, and you all can react to it. Because | think
t he nunber was hi gher than what |'mgoing to suggest,
but I'lIl suggest 25 percent of the units in a for-sale
bui | di ng, because the for-rent building if they want
to be the owner, they can be the owner. O sone ot her
nunber? |1've just got to trying to start tying this
down. What would you like? You like 25? You like
10? You like 157

COW SSI ONER PARSONS: | |i ke 25.

CHAI RPERSON M TTEN:  You | i ke 257

COW SSI ONER JEFFRIES: 25 is fine. This
is crazy. |I'msorry. WMadane Chair, | appreciate --

CHAI RPERSON M TTEN: Wuld you clarify

that | ast statenent?

COW SSI ONER JEFFRI ES: -- what you're
doing. It's just very difficult, obviously. | mean
25 percent, | nmean that m ght be a half a unit or one

and a half units of sonething.

CHAI RPERSON M TTEN. Ri ght. Now renenber

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

what we're doing nowis we're going through this sort
of thematically, and this will be refined nuch nore
when we finally publish it. So just keep that in
m nd.

COWM SSI ONER PARSONS: | think it should
say up to 25 percent --

CHAI RPERSON M TTEN:  Ckay.

COW SSI ONER JEFFRI ES:  Yes.

CHAI RPERSON M TTEN:  Ckay.

COW SSI ONER PARSONS: -- to avoi d the one
and a quarter units.

CHAI RPERSON M TTEN:  Ckay.

COW SSI ONER JEFFRI ES:  kay.

CHAI RPERSON M TTEN: Ckay. | s everyone
confortable with that? Okay. So they would basically
be given the first right of refusal when they were
first initially offered for sale. kay.

That's been taken care of.

Now we have basically the issue that M.
Parsons raised which is we have units that are owned
by regul ar just Joe Honmeowner. And dependi ng on where
we end up at the end of this, he's in an affordable
unit and he cannot sell it to anyone other than
anot her affordable buyer. Do we want to give himthe

opportunity in the event that the Housi ng Aut hority or
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the non-profit wants to naintainthe affordability but
to give himthe opportunity to with the cooperation of
the non-profit or the Housing Authority, to realize
their full gainrelative to market val ue? Do you want

to build sonmething like that in?

COW SSI ONER PARSONS: Wl I, | would like
to push this a little bit. | really think it's the
Housi ng Authority. | can't imagi ne the notivation for

the non-profits to do this.

CHAI RPERSON M TTEN:  Ckay.

COMM SSI ONER PARSONS: But |'d certainly
like to circulate this concept in a proposed action
and see what kind of response we get.

CHAI RPERSON M TTEN:  Ckay.

COMM SSI ONER PARSONS: | don't have any
| anguage. "1l have to rely on others to do that
rather than to create it tonight.

CHAI RPERSON M TTEN. Ckay. That's fine.
| think it's a good idea in ternms of just putting it
out there --

COW SSI ONER JEFFRI ES: | would be in
support of it.

CHAI RPERSON M TTEN: -- to have people
consi der.

The one comment that | would |i ke to nake,
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and | think | sort of made it already, and this is the
reason why | feel so strongly that the control period
shoul dn't | apse. Here you are at the juncture and
you're asking the Housing Authority, let's say, to
take X dollars and basically give it to sonebody as
their reward for livinginthis affordable unit for 10
years, 15 years, or 20 years. And we're just going to
single out a few people and we're going to give them
okay you get this wndfall because you made this
comi t ment . What else would that buy you as the
Housi ng Authority? Wat el se woul d those dol | ars buy
you and could you use those to help nore people as
opposed to a windfall to one or two or three peopl e?
That's why | feel strongly about nmintaining the
control period. Because | think for whatever Joe
Honeowner who doesn't get to realize the full gain on
t he appreciation of their house if they could sell it
at market rate, that the benefit to nore people far
out wei ghs the benefit to that one individual. And |
think faced with that choice the Housing Authority
woul d not give themthat noney because their purpose
is not to give a windfall to them Their purpose is
to provi de af f ordabl e housi ng for the many peopl e t hat
will still remain that need it.

COWM SSI ONER  JEFFRI ES: That will
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certainly continuetorenmainif they don't recogni ze--
and, Madanme Chair, you're saying windfall. | guess
woul dn't necessarily say w ndfall, because w ndfalls
seem to indicate that there's sone sort of golden
par achut e.

| think that, again, |I'mjust proposing a
whol e notion that nost people are able to create sone
|l evel of wealth and ownership in hone ownership.
peri od.

CHAI RPERSON M TTEN:  Yes.

COW SSI ONER JEFFRI ES:  And we shoul d not
separate the market rate fromthe affordable in that
particular concept. And to ne it would seem THAT a
good strategy is not just about creating nunbers of
af fordabl e units but al so hel ping peopl e nove out of
affordable units into nore market rate units. ' m
j ust concerned about maintaining sort of a permanent
| ow and nod popul ation. Now | hear you, Madane Chair,
that that m ght not be the goal s and obj ectives of the
Housing Authority. And I think we're going back to
the control piece again, but | just really do have a
strong concern about this whole notion of not
provi ding the sort of housing benefit that you and |
get as related to honme ownership

CHAI RPERSON M TTEN. COkay. Anybody el se
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on this subject?
COWMM SSI ONER PARSONS: Per haps thi s whol e

notion is beyond our jurisdiction again or beyond our

control. But | would sonehow like to surface this
i dea.

CHAI RPERSON M TTEN: Yes. No, | think
it's good.

COMM SSI ONER PARSONS: Perhaps this is a
job for the Gty Council to consider and not us. But
how do we surface that idea to that forun®

CHAI RPERSON M TTEN.  Well, | think if we
at | east advertise it, then we can ask the O fice of
Planning to help us get feedback from the Housing
Aut hority and see what they think of it.

COWM SSI ONER PARSONS:  Ckay. Ckay.

CHAI RPERSON M TTEN: | think I know how it
would turn out in reality, but | support the idea of
exploring it further.

Anybody el se?

Ckay. Then the next issue would be --

MR. BERGSTEI N: Can | ask a followup
guestion and you nmay get to this later during the
control period. But in the event that this purchase
occurs with DHCD or non-profits, would the seller be

able to retain all of the net profit or as was
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proposed in the event of the end of the control
period, would there be a split between the seller and
the District? Thoughif DHCDis involved, that's sort
of circular. And the other option that you m ght want
to consider is reducing it to 50 percent of the market
rate. I nmean that basically would have the sane
effect. In any event if you |leave it blank, | assumne
that they'll be able to keep all the net profit.

CHAI RPERSON M TTEN:  Well the way that |
would view it is that from our perspective dependi ng
on how we decide about the control period, is that
from the perspective of the people who need the
affordability it doesn't change. So DHCD or the
Housi ng Authority can pay thema dollar nore or they
can pay them $100,000 nore or a $100 million nore;
they can decide. |If they want to hel p soneone create
weal t h by gi vi ng themsonet hi ng upon the sell of their
unit, it's up tothemto figure out how nuch that is.
It doesn't even have to relate to market val ue.

MR. BERGSTEI N. The question | was asking
is that under the petitioner's proposal which assuned
that the control period would end that the --

CHAI RPERSON M TTEN:  Yes, | know that. |
got that. | know that. | thought you just answered

your own question on that point which is at the tine
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if there is a sale -- and we're tal king about a sale
that basically we just give the opportunity for a sale
to take pl ace between very specified parties that for
any of that noney to flow back to the District, it's
just the authority to take out of one pocket and put
in another. But what |'m suggesting is whatever the
price is that the owner and the Housing Authority
woul d agree to doesn't even need to relate to narket
value. So we can set it at a 100 percent of market
value, 50 percent of market value, we basically
shoul dn't even concern ourselves with that particul ar
transaction. Because what we're concerned about is
mai ntai ning the affordability of the unit.

MR. BERGSTEIN. Then, I'Il just be silent.

CHAI RPERSON M TTEN. Do you fol |l ow nme?

MR. BERGSTEIN:. | understand but I'l1 just
| eave it silent.

CHAI RPERSON M TTEN. COkay. The next set
of issues relate to a series of devel opnent standards.
One of the issues that was raised was should
af fordabl e units that are being provided under other
programnms or under other regul ations, |ike we have sone
i n Reed- Cooke if you go above a certain | evel you have
to have affordable units, should those be able to

count agai nst the affordabl e requirenent?
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COWM SSI ONER  JEFFRI ES: Do you mean if

t hey shoul d be credited?

CHAl RPERSON M TTEN: Correct. Yes, to get
credit.

COWM SSI ONER JEFFRIES:  Yes. | woul d say
yes.

CHAI RPERSON M TTEN: But there's two
things | just want to be clear about to the extent
that you say yes. One is the nunber of units because
the requirenments are not all the sane as what we woul d
put in place. So there's a certain nunber of units
that be required to be affordable, and there's a
certain level of affordability.

COW SSI ONER JEFFRIES:  Ri ght.

CHAI RPERSON M TTEN: So ar e you suggesti ng
that they would have to equate?

COW SSI ONER  JEFFRI ES: Yes, if Reed
requires 10 percent and the particular District says
20 percent, the gap is what that particul ar devel oper
woul d have to cover.

CHAI RPERSON M TTEN:  But | don't renenber
what the requirenents are in Reed- Cooke.

COW SSI ONER JEFFRIES: | don't know what
it is either.

CHAI RPERSON M TTEN. Let's just say it's
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100 percent of the AM instead of 80 percent of the
AM or 50 percent of the AM. So we'd have to bring
t hose down. You're not suggesting that --

COWM SSI ONER JEFFRIES: Ch, | see what you
mean.

CHAI RPERSON M TTEN: -- they woul d be abl e
to count 10 percent at a 100 percent AM against 10
percent that would otherwi se be required to be 50
percent or 80 percent?

COW SSI ONER  JEFFRI ES: | think we're
seeing the difficulty of mandatory inclusionary
rezoni ng.

COW SSI ONER HI LDEBRAND: Madame Chair,
| "' mnot agai nst the concept of other affordable units
goi ng towards neeting the requirenments of a nandatory
af f ordabl e housing program but | think they would
only count to the extent that they nmet the
requi renents of the affordable housing program In
other words, if they didn't neet it if they didn't
reach the sane | evel of affordability, they woul d not
count toward the program

CHAI RPERSON M TTEN: Yes. Actually if you

think about it, if you were in -- | just want to keep
saying I'm not sure if |1'm rendering Reed-Cooke
correctly, but just for the sake of an exanple. |If
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you were required to have, say, 10 percent of the
units affordable and you were only required to go to
100 percent of the AM and under inclusionary zoning
you were required to do 10 percent at 80 and 10
percent at 50, then those would count. You' d be
deeper in because of inclusionary zoning but they
woul d count towards the Reed-Cooke requirenent or
what ever the other requirement is. So | actually
don't think it's too problenatic. | think we just
need to say that they have to equate --

COWM SSI ONER HI LDEBRAND:  Ri ght .

CHAI RPERSON M TTEN: -- in ternms of
guantity and |l evel of affordability.

COW SSI ONER  JEFFRI ES: So we're just
talking about sonme way sort of super inposing
mandat ory inclusionary rezoni ng over --

CHAI RPERSON M TTEN:  But those units could
be counted for multiple purposes. Do you guys agree?

VI CE- CHAI RPERSON HOOD: | woul d agree. An
easy equate, | would agree.

CHAI RPERSON M TTEN: Ckay. Shoul d the
af f ordabl e uni ts be di spersed t hroughout t he buil di ng?
We've dealt with that.

VI CE- CHAI RPERSON HOCD:  Yes.

ALL: Agree.
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CHAlI RPERSON M TTEN: Should the m x of

unit sizes anong the affordable units contain an
aver age of the sane nunber of bedroons, for instance,
as the bal ance of the project, the market rate portion
of the project?

COW SSI ONER JEFFRI ES:  Yes.

ALL:  Yes.

CHAI RPERSON M TTEN.  Yes. Ckay. Should
t he affordabl e units be indistinguishable in exterior
design, materials and finish from the nmarket rate
uni ts?

COW SSI ONER JEFFRI ES:  Yes.

ALL:  Yes.

CHAI RPERSON M TTEN. | agree and | al so
just wanted to add to that that, although | think nost
of these are going to be in buildings, typical
apartnent building, there nay be sone that are in
di fferent kinds of configurations. And that it would
be when they were initially constructed, because |
don't know that we would want to try and have the
Zoning Administrator running around after them for
years and years. Ckay?

How about the interior of the affordable
units? | think what had been suggested was that they

can be different but no | ess than standard materi al s,
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appl i ances and finishing. 1 just wouldn't know how we
m ght define the standard?

COW SSI ONER  JEFFRI ES: Just buil di ng
standard. | nean t he devel oper woul d set sort of what
the building standard is. I think the affordables
woul d have to be at that mininum And then the market
rates, the different finishes, obviously, they would
buy in increnent over and above those building
standard fi ni shes.

CHAI RPERSON M TTEN: Is that how it
typically is? Is it like buying a car?

COW SSI ONER JEFFRI ES: It's |ike, yes,
bui l di ng standards. | nean you start off with just
form ca or a standard refrigerator and then you nove
up and up and up.

CHAI RPERSON M TTEN:  And each addi ti onal
choi ce cost you additional noney?

COWMM SSI ONER JEFFRI ES:  Absol utely.

CHAI RPERSON M TTEN:  Ckay.

COWM SSI ONER PARSONS: | think it woul d be
hel pful then to insert building standard because the
word standard to me went to the project. And then if
one guy had granite, the other one ought to. And
that's not what's neant here.

CHAI RPERSON M TTEN:  Ckay.
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COM SSI ONER PARSONS: I'f  building

standard is a termof art, let's use it.

COW SSI ONER JEFFRIES: Right. | don't
t hi nk t he devel oper shoul d have the -- and they' re not
going to have granite as a building standard. | mean

obvi ously, so --

CHAI RPERSON M TTEN:  Ckay.

COW SSI ONER JEFFRIES: -- unless it's a
conpl etely | uxury building.

CHAI RPERSON M TTEN: And then the
af fordabl e units shall have granite.

Anyone el se on this subject? kay.

COW SSI ONER PARSONS: " m not exactly
sure that that really defines anything. But it's
still up to the developer to establish what the
buil ding standard is. So that we haven't set a
m ni mum It's just that whatever the devel oper
chooses as standard for that particular project is the
baseline. |s that correct?

COWM SSI ONER JEFFRI ES: Yes, absolutely.
Yes, I nmean we don't want to start making
determ nati ons on what their standard should be.

CHAI RPERSON M TTEN: Yes. GOkay. A series
of m ni num square foot sizes had been suggested for

the different sizes of units.
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COWM SSI ONER JEFFRIES: Can't they refl ect

just what's set forth at the nmarket rate? Wy would
we not have them --

CHAI RPERSON M TTEN: W can do that.

COWM SSI ONER  JEFFRI ES: | mean, does
anyone have conments on that?

CHAI RPERSON M TTEN:. That's a good i dea,
actually. So it would be not only the mx of units
sizes would reflect what the market rate portion of
the project but the sizes of those unit sizes.

COWM SSI ONER JEFFRIES: If you're trying
to be indistinguishable.

CHAI RPERSON M TTEN:. Okay. | think that's
good.

Ckay. And then that just the delivery of
the affordable units and the market rate units wll
basically be concurrent. Do we all agree with that?

ALL:  Yes.

COW SSI ONER  JEFFRI ES: Now if the
devel opnent is being constructed in phases and the
devel oper chooses to in the first phase do all the
market rate and the second phase is where the
af fordables -- wait. Does that really tie to what we
had di scussed in the first?

CHAI RPERSON M TTEN: | f they' re di spersing
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it throughout the project, then they should be
delivering a certain percentage --

COW SSI ONER JEFFRI ES:  kay.

CHAI RPERSON M TTEN: -- of affordable
units in phase one and a certain percentage in phase
t wo.

COW SSI ONER JEFFRI ES: 1t coul d be easi er
to --

CHAI RPERSON M TTEN: W could put sone
| anguage that if the project is built in phases, that
a proportionate nunber of affordable units will be
delivered concurrently with the market rate units.

COWM SSI ONER  JEFFRI ES: | just really
woul d i ke for the devel oper to be able to deternine
sort of how they will deliver these units.

CHAI RPERSON M TTEN: Wll what if they
never do phase two?

VI CE- CHAI RPERSON HOCD:  And al so, Madam
Chair, we're talking about equal distribution and I
agree with you. |f they never do phase two soneti ne- -
"' m not saying that happens. But once in a while we
weren't able to finish a project. So, therefore, we
don't get anything. O the city doesn't get anything.

COW SSI ONER JEFFRI ES:  kay.

CHAI RPERSON M TTEN. Ckay. Then on page
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7 issue nunmber 8 is the whole issue of the |length of
the control period, which | think we don't need to
address. We'll come back to it, but | don't think we
need to address it now as a separate issue.

So then we get on page 8 to what relief
shoul d be granted fromthe strict application of the
rul es and under what circunstances. So there were
different proposals that were made about off-site
conpl i ance. So the petitioner, the canpaign, had
recommended t hat we not have a provision for natter of
right off-site conpliance. The Ofice of Planning had
suggested that up to 50 percent of the affordability
requi renent may be satisfied off-site. Can | get a
reaction to that as an initial issue?

kay. I think if there's not an
extenuating circunstance, which we'll deal what
ext enuating circunstances m ght be and what that m ght
| ook like, but I think just regular run-of-the-mll
proj ect there shouldn't be a matter-of-right provision
to go off-site. | think there should be sone
conpel ling reason that is inherent in the site or in
what they're trying to do with the project like we'll
see later if it's a specialized project with certain
ki nds of fees and so on.

VI CE- CHAI RPERSON HOOD: So this is the
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same area as | was talking about like TDRs to sone
poi nt ?

CHAI RPERSON M TTEN: No, it's nore like a
housi ng |i nkage type of provision where what we woul d
ot herwi se have you do on site you can do sonepl ace
el se because you'd rather.

VI CE- CHAI RPERSON HOOD: | think it needs
to be on-site.

CHAI RPERSON M TTEN:  Ckay.

VI CE- CHAI RPERSON HOOD: Is that in line

with -- 1 think it needs to be on-site. | don't think
we need to nove because we also -- we're trying to
create affordabl e housing. W're also trying to

create things across the board if I'mdwellingintoit
a little nore. But if you're doing sonmething to
Watergate, let it be at the Watergate. Don't put it
all on First Street.

COW SSI ONER  JEFFRI ES: But what if
there's a practical difficulty?

CHAI RPERSON M TTEN: Wl I, | think that's
a different matter.

COW SSI ONER JEFFRI ES:  kay.

CHAI RPERSON M TTEN: And we'll get to
that. |1'masking so that wouldn't be matter of right

there would have to be a showing of practical
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difficulty. What |I'masking for as a routine matter
so we want people to be able to nmake the choice to
provi de the affordabl e housing off-site?

Commi ssi oner Hildebrand had his mke on
t here.

COWM SSI ONER HI LDEBRAND: As a matter of
ri ght w thout show ng hardship, | would say no.

CHAI RPERSON M TTEN:  Ckay.

M. Parsons.

COWMM SSI ONER PARSONS: | woul d agree with
M. Hildebrand, and the petitioner called for the sane
t hi ng.

CHAI RPERSON M TTEN:  Ckay.

COW SSI ONER JEFFRI ES: Excuse ne. | d
like to ask the Ofice of Planning to coment on this
one. The less than 50 percent of the affordability
requi renent may be satisfied off-site as a matter of
right. What was the genesis of that particular --

MR ROGERS: It was the opportunity if,
for instance, a developer within a very limted area,
a Census tract, could use the different construction
costs of a lower density building. So going froma
high density building to a |lower density building
using lower-end construction costs, we would then

| everage -- actually we woul d increase the nunber of
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af fordable units created by the entire deal, if you
will. Because the nunber of affordable units would
have to be increased. The nunber of affordable units
of f-site woul d be i ncreased by 50 percent. So, it was
the opportunity to Ileverage the differences in
construction costs between two different sites, |and
costs, those kinds of things to get nore affordable
units and still maintain a diversity of the
nei ghbor hood.

CHAI RPERSON M TTEN: Can | just ask you to
clarify sonething on that point? Did that apply even
i f the amobunt of off-site devel opnent didn't exceed 50
percent of the affordability requirement? Even if it
was bel ow 50 percent of the affordability requirenent,
you' d have them provi ding a hi gher percentage?

MR. ROGERS: So if they were noving 10
percent of their requirement off-site?

CHAI RPERSON M TTEN:  Yes.

MR. ROGERS: Yes, it would be if they
chose to nove two units, which nay have been 10
percent of their requirenment, they would add a third
unit. So it's 50 percent of what's noved off-site,
not 50 percent of the total requirenent.

CHAI RPERSON M TTEN:.  Ckay.

MR. ROGERS: That's what OP was proposi ng.
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CHAI RPERSON M TTEN: Ckay. Does t hat

change anybody's nind? |"m not hearing anybody
changi ng their m nd.

COMWM SSI ONER JEFFRIES: So if they were
doing it off-site, it would be an inprovenment. But,
Vice-Chair, your concern is this whole notion of
diversity and so forth?

VI CE- CHAI RPERSON HOOD:  Correct. Across
t he board.

COW SSI ONER  HI LDEBRAND: Wuld the
opportunity be present to create an entirely
affordable building in that manner? | have three
parcel s, and |I' mdoi ng devel opnent on two of themt hat
are quite dense. And | choose to nove 50 percent or
nore of ny affordable units off tothis third site and
then suddenly my third site is a 100 percent
af f or dabl e. Has that created the diversity in the
comunity that we're striving for or has that all owed
t he devel opment community to sort of circunvent that
intent?

CHAI RPERSON M TTEN: | think that the
situation you described would all owthemto circunvent
it. | think the idea is you want the people living,
i ke you come out your door in the norning and then

you | ook down and you see sonebody com ng out of their
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door in the norning and they happen to nake a | ot | ess
noney than you and you're living in the sane place,
doing the sane thing, walking down the sane hall
shopping in the sane grocery store.

COW SSI ONER JEFFRI ES:  But, Madane Chair,
the O fice of Planning has put forward a proposal that
gets you nore affordable units. | nmean --

CHAI RPERSON M TTEN: I know. Are you
advocating for it?

COWM SSI ONER JEFFRI ES: Ch, no, no, no.
| just. Excuse me. Wre you going to --

CHAI RPERSON M TTEN. Ms. Stei ngasser.

MS. STEI NGASSER: W argued through that
i ssue i n-house when we wor ked t hrough this provi sion.
And our feeling was we're still creating a m xed-
income community by keeping it within the Census
tract. That's why we had that discussion was it A and
C boundary or Census tract. And we felt that we were
still reaching that goal, but possibly the offset
woul d be that we woul d get nore units at |east in the
same nei ghbor hood.

CHAI RPERSON M TTEN:.  Ckay.

COWM SSI ONER JEFFRIES: |If you don't want
weal th creation, then you want nore units.

CHAI RPERSON M TTEN: Are you advocati ng
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COW SSI ONER JEFFRI ES: | would go with
OP. | would support OP on this one.

CHAI RPERSON M TTEN:  Ckay.

COWM SSI ONER JEFFRI ES: But seens | i ke you
guys are in another direction, so --

CHAI RPERSON M TTEN: Does anyone want to
junp on board? Ckay.

COW SSI ONER JEFFRIES: Got it. 1'mcool.

CHAI RPERSON M TTEN: Ckay. | want you to
stay cool .

COWM SSI ONER JEFFRIES: | just want to say
that | do think that what O fice of Pl anning proposed
was again a wwin/win situation. It helps diversity of
t he nei ghborhoods and al so creates nore units. But
that's just the record from what | understand from
what they presented.

COW SSI ONER HI L DEBRAND: Could | just
of fer another suggestion? Can that option be
available as long as the receiving parcel doesn't
becone totally affordable? |Is there a way to make
sure that it doesn't off-set the balance of
affordability in the receiving parcel ?

CHAI RPERSON M TTEN: Let ne just interject

a couple of things. One is that, M. Jeffries,
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there's a lot of ways to skin the cat here and so
there's trade-offs involved. And so | don't want it
to be like, "Ch, hey you don't want nore affordable

units,"” so that's an inferior choice.

| think that we're just all noving towards
a solution that makes us all confortable. And is it
perfect? It's not going to be perfect, and it's not
goi ng t o advance every singl e agenda. But we're going
to take our best shot here and get through it.

To M. Hildebrand's question, that would
be one way of approaching it. But every tinme that we
try and put nore controls in place it gets nore
conpl i cat ed.

COWM SSI ONER HI LDEBRAND:  Ri ght .

CHAI RPERSON M TTEN: Another thingisit's
sinpler. This is sinple. No matter of right off-
site, that's sinple. As |'ve been living with this
and thinking it through, sinplicity has a | ot going
for it in ny book. So the sinpler that we can nake it
the better as well. So that's another reason why |
think it's anore sinple solutionto just say, "No you
cannot get relief matter of right."

COW SSI ONER  JEFFRI ES: Yes. Madare
Chair, and | apologize if I"'mbeing too flip up here.

CHAI RPERSON M TTEN: It's late. It's a
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|l ong day, and | know. |'ve busy all day today. D d
| tell you that?

COW SSI ONER  JEFFRI ES: Ri ght, right,
right.

But | just would hope that the Commi ssion
does not get so caught up on procedure and specificity
and miss the whole possibility of actually creating
nore affordable units while nmaintaining a |evel of
diversity and so forth. And | think that's what the
O fice of Planning has proposed. But we were four to
one. |'ma big boy, and we shoul d nove on.

CHAI RPERSON M TTEN:  Ckay.

VI CE- CHAI RPERSON HOCD: | want to ask him
a question but first | want to say in the hearings it
came out to ne loud and clear. A lot of people, |
hate to keep usi ng Montgonmery County, |'mnot picking
on them they revisited it 24 tines. One | think
time while we weren't even dealing withit. So we may
have to cone back and refine this, or whoever's
sitting up here nay have to deal with it.

But you nmentioned the Ofice of Planning
dealing with the off-site issue, you said that we can
get nore affordable housing that way. | don't
under stand t hat.

COWM SSI ONER  JEFFRI ES: Vell, I'm just
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basing it on what ny understandi ng of what M. Rogers
said. That if you would have to nove, let's say, two

of your affordable units off-site because of sone

difficulty --

CHAI RPERSON M TTEN: No, because of your
choi ce.

COW SSI ONER JEFFRI ES: Because of vyour
choice, you're right. Sorry. Correction. I f you

choose to do two units off-site, your requirenment
woul d be to increase that anmount by 50 percent.

VI CE- CHAI RPERSON HOOD: | mssed that.
Ckay. | got you.

CHAI RPERSON M TTEN: That's how t hey nmade
peace with it. Hthe Ofice of Planning rmade peace
withit, they said we're going to |let you nove it, but
you can't do that for free.

VI CE- CHAI RPERSON HOOD:  Thi s still rem nds
me of TDRs. | might be off alittle. But, thank you.

CHAI RPERSON M TTEN: Ckay. Al right. So
then we all agree that we can nobve on by accepting
that there will be no off-site provisions nmatter of
right. But I think | also heard that in the event
that there is sonme practical difficulty, that we would
consider allowing units to be noved off-site.

There have been sone suggestions nade
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about what those «circunstances mght be. The
petitioner was a little bit nore constrained | think
in their suggestions about what those circunstances
m ght be. And the Ofice of Planning was nore
expansive. The two i ssues that the O fice of Planning
i ncluded, and maybe the petitioner included it by
saying if there were any unique or wunusual site
characteristics, but Ofice of Planning confronts it
directly if you can't get the full bonus density on-
site because of sonme physical constraint or if there's
sonme historical preservation consideration.

And goi ng back to the previ ous di scussion
that we had a week or so ago where we rejected having
the requirenment for just a straight renovation. I
think we were sensitive to the fact that if you can't
get the bonus, we're not going to inpose the
requirenent. So in general | would be advocating for
the O fice of Planning | anguage with one excepti on.

So this would be the Ofice of Planning
| anguage on the right side of the page 9. And the one
exception that | would say is that we really didn't
tal k about parking a whole lot. So Ofice of Planning
is suggesting that if you can't achieve a .8 ratio of
par ki ng spaces to units, that that would constitute a

practical difficulty. Me personally, | would hate to
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have parking trunp affordabl e housi ng because of how
| feel about automobiles. | think I'd rather if we're
going to have aratio like that, I'd rather have it be
| oner or sonet hing.

COW SSI ONER PARSONS: | woul d reconmend
that we delete it and not nmess with it.

CHAI RPERSON M TTEN:  Ckay.

COW SSI ONER PARSONS: That's B

CHAI RPERSON M TTEN: B, so we just del ete
B? So parking is --

COMM SSI ONER PARSONS: | just don't feel
that's a criteria.

CHAI RPERSON M TTEN. | guess if we could
just talk about it alittle bit nore. And | actually
have t hat sol uti on dependi ng on how t hat conversati on
goes. The situation that m ght occur because we're
sayi ng that you can build 20 percent nore density is
that for a given site dependi ng on how deep you m ght
have to go to build parking, that it nmay be difficult
to provide the parking for those additional units. |
think that's how this problem would be created and
maybe what 1'd like the Comm ssion to consider, |
can't swear |'ve thought this through for very |ong
but it m ght be sonmething worth getting sone feedback

on, is what if we waived the parking requirenment for
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the bonus density so that you would only have a
par ki ng requirenent for what you started with as a
matter of right? And then the bonus density you
basically don't have to provide parking for it. And
| have a couple of --

COWMM SSI ONER PARSONS: Where are they
going to park? Because they're affordable units they
don't have cars?

CHAI RPERSON M TTEN: Wel |, you know t hat - -

VI CE- CHAI RPERSON HOOD: They're going to
ride their bikes.

CHAI RPERSON M TTEN: There i s sonmething to
t hat . We had this discussion. | know | wasn't
convi nci ng when we did that Wstern Avenue PUD. You
know t hat WAshi ngt on pl anni ng?

COW SSI ONER PARSONS: No, you weren't.

CHAI RPERSON M TTEN: But that doesn't nean
|"mnot going to try again.

COWM SSI ONER PARSONS:  Sure, why not.

CHAI RPERSON M TTEN: | f you think about
t he pl aces that we woul d eventually map this, you know
we' ve tal ked about that in general terns, but we woul d
have it on transit corridors and so on. And |I'm not
just making this up, | read this. If it sounds good,

then nmaybe you'll believe nme. That people who make
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| ess noney, they're less |likely to have a vehicle and
they're nore likely to use public transportation. And
we tend to overpark these things anyway, to ny m nd.
So that's what | would throw out there.

COWMM SSI ONER HI LDEBRAND:  The only thing
that | keep coming back tois that in the majority of
the PUDs we've seen without exception they exceeded
the required parking fourfold in order to achieve a
one-to-one ratio or nore for these residential
devel opnents. And | think that the affordable units
shoul d have as equal access to parking as anyone el se
in the conpl ex. Because even if you choose to use
public transportation nore frequently, that doesn't
nean that you don't have a car.

CHAI RPERSON M TTEN. That's exactly what
they said in that other case. You weren't even there.

COW SSI ONER JEFFRI ES: Madanme Chair, |
woul d say too that sone of the bonus density that
we're offering is not going to be used fully for
affordabl e units.

CHAI RPERSON M TTEN:.  Yes, right. kay,
|"ve just got to take my shot at every turnto try and
get the parking down. GCkay. But do we agree that we
can delete this provision B?

COWMM SSI ONER HI LDEBRAND: | woul d support
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t hat .

CHAI RPERSON M TTEN. (Ckay. Now the one
thing, we don't need to flesh it out now but | just
want to put it in your mnd for later, is that the BZA
is very | woul d say based on ny experi ence, anbival ent
about how to approach econom ¢ hardship. They don't
know what to ask for, | ook at, they don't know what a
m ni mum subm ssi on woul d be froman applicant to make
t hat case. W tal ked about this when we did the Sw ss
Spont ae on Loui si ana Avenue.

So | think as we work through this and
just in general we need, as guidance to the BZA, to
fl esh out what kind of showi ng does there have to be
froman applicant to showthey have econom ¢ hardshi p.
To ny mnd, nerely asserting it is insufficient
show ng. But | think we need to give them sone
gui dance. W don't have to figure that out tonight.
But | think they're going to have cases that they
won't know how to handle if we don't give them the
gui dance.

COW SSI ONER  JEFFRI ES: What are you
referring to?

CHAI RPERSON M TTEN: |"m | ooking at if
you- -

COW SSI ONER  JEFFRI ES: Oh, economc

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52

hardship at the top. ay. |'msorry.

CHAI RPERSON M TTEN:  Yes. |f you allow an
applicant to nove sonme or all of their requirenent
off-site because of an economic hardship or a
practical difficulty and then we have this |ist of
t hose kinds of things, then we're going to have to
provi de some gui dance about econom ¢ hardshi p.

For instance D, and this is another thing
we're going to need to flesh out in nore detail. D
exceptionally high condo fees. Wll, that's certainly
in the eye of the behol der what an exceptionally high
condo fee is. So, we're going to need to give them
gui dance about that.

COWMM SSI ONER PARSONS: | t hi nk we ought to

del ete that because if | was the applicant, 1'd comne
in and say well it's going to be a mllion dollars a
nmonth for a condo fee. 1'm kidding.

CHAI RPERSON M TTEN:  Yes, | know.

COMM SSI ONER PARSONS: |'d just jack it up
to get the board's concurrence.

COWM SSI ONER JEFFRI ES: W can figure out
some sort of percentage nunber or sonething. | mean
this relates to condo fees.

CHAI RPERSON M TTEN:  Ckay.

VI CE- CHAl RPERSON HOOD: But woul dn't a |l ot
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of that would depend on the type of service that's
going to be provided, | would think.

CHAI RPERSON M TTEN: | think we should
leave it inand | think we should leave it in for this
reason: |s because if we don't leave it in and try
and flesh it out for the board, then people will cone
to the board and say | have an econom c hardship
because the services that we're offering nake these
fees so high that we can't do the affordabl e units and
keep them affordable. So we need to give them sone
gui dance about how to maybe parse the fees and say
well --

COW SSI ONER PARSONS:  Ri ght .

CHAI RPERSON M TTEN: But if we don't | eave
it in, then we won't give themthe specific guidance.
But that won't stop anybody fromcom ng i n and naki ng
an econom ¢ hardshi p case based on high condo fees.
Just because we don't include it doesn't nean that
sonmebody won't cone in and suggest that that's a basis
for relief.

COW SSI ONER JEFFRI ES: | agree, Madane
Chair, | just think we need to say what that is, you
know to give greater definition as to what a high
condo fee is.

CHAI RPERSON M TTEN:  Yes.
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COW SSI ONER PARSONS: So maybe we nobve

that over into the regulatory side of this regulation
rather than -- | don't know where we're going, but to
have the other units subsidized. |In other words, the
mar ket rate units would pay nore condo fees than the
af fordabl e units. Can we regulate that or are we
st eppi ng beyond oursel ves?

CHAI RPERSON M TTEN: That's why |
suggested t hat we shoul d gi ve the board some gui dance
about how those fees could be divided. Sonme of the
fees are |i ke you' re paying for the managenent, you're
payi ng for the person who's sitting at the front desk.
Everybody gets that regardless. But then naybe
there's a health club. So if you' re in an affordabl e
unit, you pay |ess but you don't get the health club,
you don't get the service. Sone of the services you
can't avoid getting and ot her ones are di scretionary.
So | think that's one of the ways we could --

COWMM SSI ONER PARSONS: What |'msaying is
couldn't we put that into the regulations and not in
this category of --

CHAI RPERSON M TTEN: |'mafraid that if we
do that, though, that the BZA is going to be
confronted with that issue.

COW SSI ONER PARSONS:  Ckay.
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CHAI RPERSON M TTEN: | just think they're

going to be confronted with the issue.

COW SSI ONER JEFFRIES: | mean the issue
is going to obviously come up with taller |uxury condo
devel opnents that have the beautiful | obbies and so
much of those costs will really fall in the condo fee.
It will be interesting to see whether or not being
part of the health club or other parts, how much that
will bring down the condo fee. M suspicion is that
it probably won't do that much

But | was curious. The Ofice of
Pl anning, could you just comrent briefly and real
briefly as to what were sonme of the solutions around
t he condo fee issue?

MR. ROGERS: One of the solutions that we
were |l ooking at, and this is going to be part of our
enpowering legislation, was to nake it clear that the
condo fees could be assessed at the par value of the
unit. And if the Zoning Conmi ssion is going with the
route of in perpetuity, | think that nmakes nore sense.
Because there was sone concern that someone's payi ng
| ow condo fees and then all of a sudden their unit
appreci ates rapidly and they' re payi ng | ow condo f ees.
But if you' re going to keep the units affordable in

perpetuity, then condo fees assessed on a par val ue
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basis as opposed to a square footage or sonme other
cal cul ati on nakes nore sense.

| think the intent of the canpaign's
proposal was not that the affordable units would be
excluded from sonme of the luxury services like the
heal th cl ub, but that they woul d pay at "market rate"
for those services. So health club, the sw ming
pool, whatever it nmay be if the household decided to
budget those, they could. They would just pay the
market rate. So | think those were the two different
approaches that we | ooked at.

COW SSI ONER JEFFRI ES:  kay.

MR COCHRAN: Whereas the Ofice of
Pl anni ng' s approach is nore akin to what the Chairman
tal ked about. You wal k down the corridor and you
really don't know whether you're saying hello to a
market rate or an affordable unit person. The
assunption being that in many of these condom ni ums
with the recreation space, the socialization,
etcetera, you would ultinmately be known as an
af fordabl e unit resident if you can't join sonmebody in
the health club, etcetera, etcetera.

CHAI RPERSON M TTEN: Ei t her that or you're
j ust not soci abl e.

COW SSI ONER JEFFRI ES:  Ckay.
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CHAI RPERSON M TTEN: Ckay. That's

important, but | don't think we need to fl esh that out
right now. But we do need to consider that.

The other thing that the Ofice of
Pl anni ng has suggested, there's a couple of things.
One is how rmuch relief can you get and fall under the
econoni ¢ hardship practical difficulty test versus the
hi gher standard for wuse variance which is undue
hardshi p. They were suggesting that up to 50 percent
you're at one | evel of burden of proof and then above
50 percent you're at another |evel.

And t hen al so agai n the i ssue of where the
off-site wunits -- we're saying under certain
ci rcunst ances you can nove sone of themoff-site, and
that's a question of where. Wthin the sanme Census
tract | think that's what Ofice of Planning was

suggesting. | think the canpai gn was suggesting within

the sane ward or a two-mile radius. | think there's
things on either side of it. But within the sane
Census tract | think that gets you into a snaller,

you're nore in the imediate area if you're in the
Census tract with sone exceptions. So what's --

VI CE- CHAI RPERSON HOOD: Census tract. |Is
that smaller than the ANC area?

CHAI RPERSON M TTEN:  No, not necessarily.
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VI CE- CHAI RPERSON HOOD: So, it's larger

than the ANC area. |'mtrying to get --

CHAI RPERSON M TTEN: It varies. The sizes
of Census tract varies just |like SVD boundaries vary
because it depends on how nany peopl e are concentrat ed
in that area.

VI CE- CHAI RPERSON HOOD: But |'m saying
that's divvied up though as far as people are
concerned, | think. Well, you'reright. It wouldn't
be mleage. It would be people. Ckay. Al right.

CHAI RPERSON M TTEN: So are you in favor
of Census tract?

VI CE- CHAI RPERSON HOQOD: Yes, | was just
trying to see how narrow t he scope was.

CHAI RPERSON M TTEN: Ckay. Commi ssi oner
Hi | debrand, you have a comrent ?

COWMM SSI ONER HI LDEBRAND: | guess | don't
have a clear idea on what the availability of
additional land inside the sane Census tract i s going
to be and what does that do to neet the burden of
econonmi ¢ hardship or undue hardship. Does it
automatically give you a use variance if there's no
property within your Census tract that you can acquire
for your affordable housing units?

CHAl RPERSON M TTEN: | think the O fice of
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Planning is suggesting that you could nove up to 50
percent of the on-site requirenent off-sitewithinthe
same Census tract if you could show an econonic
hardship or practical difficulty. If you went above
the 50 percent or outside the Census tract, you're in
undue hardshi p.

COW SSI ONER  HI LDEBRAND: My question
though is if you can't acquire land within the Census
tract, does that give you automatically an undue
har dshi p?

CHAI RPERSON M TTEN: | think that's what
t hey have been suggesting. |Isn't that what you guys
have been suggesting? |'mgetting a nodding. Yes.

COWM SSI ONER HI LDEBRAND:  Ckay.

CHAI RPERSON M TTEN: | think that woul d be
a pretty tough case to make, actually. Wll, let's
just put it out there and maybe we'll get sone
f eedback about it.

Oh, I"'msorry. And actually I m sspoke.
| guess the Ofice of Planning was saying, because
they had originally said that they were advocating for
being able to nove it off-site as a matter of right,
so they were saying that as long as you were within
t he sane Census tract, forget the 50 percent nunber,

as long as you're in the sane Census tract and you
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have the various reasons, that that woul d be economc
hardshi p or practical difficulty. You go outside the
Census tract then you're into the undue hardshi p.

Yes?

MR. COCHRAN:. If | could interpret where
| think you've been heading in a way that's sort of
consistent with what we've been suggesting. |If you
| ook at the top of page 9, it would then be saying
basically up to but not including 50 percent or nore
| ocated off-site within the same Census tract woul d be
covered by the upper portion of the colum. And then
you woul d go down to the second bullet and it woul d be
nore than 50 percent within the same Census tract or
nore than 50 percent off-site outside the same Census
tract.

CHAI RPERSON M TTEN: | appreciate your
trying to help nme, and | actually think I was just not
under st andi ng what you guys had witten. | was not
trying to re-cast what you guys had witten. So what
we need to confront though is do we want to put a
[imtation on the amount of relief that one can get
with a showing of economc hardship or practical
difficulty or isit sort of |like if you can't get the
bonus or because you're serving an el derly popul ation

or sonmething, are we going to change the test because
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of the amount of relief? Do you know what |'msayi ng?

MR.  COCHRAN: That's what |'m saying
exactly.

CHAI RPERSON M TTEN: So we can neke it
sinpler by saying that if you can show econonic
hardship or practical difficulty, then you can nove
all or some of your requirenent within the sane Census
tract. If you want to do all or sonme of your
requi renent outside the Census tract, you have t o show
undue hardshi p.

COW SSI ONER HI LDEBRAND:  Yes.

COW SSI ONER PARSONS:  Yes.

VI CE- CHAI RPERSON HOOD: | woul d agree with
t hat .

CHAI RPERSON M TTEN:  Ckay.

VI CE- CHAI RPERSON HOOD: | understand the
Census tract varies, but | would agree with that.

CHAI RPERSON M TTEN: Ckay. So we've
actually dealt with this is the neans of achieving the
off-site conpliance. W've dealt with some of this
al ready because we've deci ded where the target areas
are. \What the canpai gn had suggested and the Ofice
of Pl anning supported was that the site, which would
be the off-site site, the site where you will neet

your requirenment nmay not have recei ved any devel opnent
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subsidies from federal or District progr ams
established to provi de affordabl e housing. Everybody
agree with that?

CHAI RPERSON M TTEN: Just |i ke we require
on-site, the off-site units have to be conparable in
size and type to the nmarket rate units being created
and no fewer nunber than the nunmber of units.
Basically all the conparability types of things.

Then the question would be timng of
del i very. The canpaign tal ked about construction
comencenent. | think we should focus on, as we have
done in other cases, delivery which is basically
certificates of occupancy as opposed to construction
commencenent .

So then it would be a question of | think
gi ven that you're neeting a requirenment on property A
by buil ding units on property B-- | don't know how it
was handl ed in sonme of those housing |inkage cases,
but I would say that you can't get the certificate of
occupancy for the housing units on property A unti
you've build the affordable units and received a
certificate of occupancy for themon property B.

So the affordabl e wherever it's going to
be constructed is going to be delivered at the sane

time as the nmarket rate that generated the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

63

requirenent.

COWMM SSI ONER HI LDEBRAND: | would agree
with the concurrent delivery.

COWMM SSI ONER PARSONS: | would agree.
Al though to answer your question | think in other
cases we've said that the building has to be out of
t he ground, which is the other alternative. Not that
| agree with that, but if you were |ooking for
precedent and | think we've done that before. And |
can't renmenber where.

CHAI RPERSON M TTEN:  Well | renenber we
had tal ked about this in the downtown devel opnent
District overlay, and | don't renenber all the -- M.
Bergstein, do you renenber when we? W had tal ked
about it a lot at one point. Wat were we talKking
about? Do you renenber?

MR. BERGSTEI N: In ternms of delivery
wi t hin DD?

CHAI RPERSON M TTEN:  Yes.

MR. BERGSTEIN. The original rule was that
the certificate of occupancy for the non-residenti al
devel opnent coul dn't be granted unl ess the resi denti al
use had gotten a certificate of occupancy. That was
nodified to allow for an escrow i nstead.

CHAI RPERSON M TTEN:  Ch, yes.
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MR. BERGSTEI N: And the escrow woul d be

rel eased once an architect had certified that 50
percent of the residential had been conpl et ed.

CHAI RPERSON M TTEN: Ckay. This is
sinpler. Sinple is good. kay.

The next part here relates to when there
was going to be a bonus. You'd have to do nore
af fordable units that gave you the opportunity of
novenment as a matter of right, which | think is not an
i ssue now. And then --

MR. BERGSTEIN. Sorry. Could | just ask
what you deci ded on the delivery? The OP proposal was
based upon the last market wunit and the |ast
affordabl e unit. So that the |ast affordable unit
woul d have get its certificate of occupancy before the
| ast marketplace unit. 1Is that what you' re agreeing
with or are you requiring a broader type of delivery?

CHAI RPERSON M TTEN: | woul d rat her have
a broader type of delivery where there's |like
proportionate rel ease or sonething.

MR. BERGSTEIN. Okay. | rmean the other
option is that none of the market rate wunit
certificate of occupancies can be received until al
of the affordabl e certificate of occupanci es have been

i ssued or the other option is your proportionality.
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CHAl RPERSON M TTEN: | think that the one

problem with what you just suggested, which under
normal circunmstances | would agree with, is just in
t he case that M. Jeffries had raised earlier whichis
what if it's phased?

MR. BERGSTEIN. So you're suggesting that
there be a rough proportionality that the Zoning
Adm ni strator would have to -- in essence the person
asking for the certificates of occupancy for the
market rate would have to in essence present a
proportion. This is the nunber of units | have on-
site. This is the nunber of units | have off-site.
The proportion is roughly 40 percent. |Is that what
you're --

CHAI RPERSON M TTEN:  Yes.

MR. BERGSTEIN:. Ckay.

CHAI RPERSON M TTEN: Do you guys agree
with that? GOay. kay.

So there are a variety of ways that the
O fice of Planni ng had suggest ed we coul d achi eve of f -
site conpliance. And we've tal ked about building
affordable units off-site that would not otherw se
have been built. Another one would be that the owner
woul d donate land to the District governnment, which

frankly I'd rather ensure delivery of units rather
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than just getting | and.

COW SSI ONER PARSONS: Ri ght . And what
this goes to is creating an enclave of affordable
housi ng as opposed to a m X.

CHAI RPERSON M TTEN:  Yes. Ckay. So we're
not in favor of that.

COWMM SSI ONER PARSONS: So they go and
acquire a piece of property in another ward sonewhere
and say here, you can build it all.

COM SSIONER JEFFRIES: | will say that as
t he conversation continues to go, | nean we should
really try to cover all those |oopholes to allow
potentially for developers to nove these things in
ot her areas. Because you're not <creating the
diversity and so forth. So, Vice-Chair, | agree with
what you're trying to do there.

COW SSI ONER PARSONS: Samre with cash,
which is the next one.

CHAl RPERSON M TTEN:  Yes, | agree. Do we
agree? |It's not for us. |It's for the --

COW SSI ONER  PARSONS: Cash to the
District of Col unbia.

CHAI RPERSON M TTEN: Ckay. Ever ybody
agree with nixing the cash option? Yes.

Okay. Then we tal ked about this alittle
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bit al ready but we probably need to tal k about it some
nore, which is the burden of proof. And | had
nmentioned to trying to neet an undue hardshi p standard
would be difficult because we were talking about
whether if you had to nove outside the sane Census
tract. So what you're going to have to do in order to
show that you can't find a place within the Census
tract to build, is you' re going to basically have to
go property by property and show either it wasn't
suitable or you couldn't afford to buy it. That's a
very tough case to make. O that doing it within the
Census tract with whatever m ght be available, if you
were forced to do the devel opnment on-site or because
that would be the only place within the Census tract
that was avail able, that you would |l ose all economc
use of the property. | don't know, M. Bergstein, do
you have any ideas about how we could express that
differently?

MR. BERGSTEIN. You're tal ki ng about what
t he burden of proof would be where -- and again we're
tal ki ng about a BZA proceedi ng.

CHAI RPERSON M TTEN:  Yes, we are.

MR. BERGSTEI N. Where sonebody's al ready
nmet a burden to show that they can't provide the

af fordable units within the building itself. And so
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the question is for the BZA should they permt or
shoul d they require all of the housing to be provided
within the same Census tract. And if not, what shoul d
t hat standard be?

CHAI RPERSON M TTEN:  Ri ght .

MR. BERGSTEIN, ESQ: |If they' ve already
shown practical difficulty in terns of the building
itself, then you have to focus on what would be the
test in terns of providing it within the |and area.
And actually the only test | can think of is the non-
avai lability within that land area. | nean it's sort
of like that they've nade good-faith efforts. It's
sort of simlar to there's provisions when sonebody
overlays about allowing interim uses instead of
preferred uses and t he standards that you nake a good-
faith effort totry torent for the preferred uses and
then if not, you can use these interi muses. The only
thing I can think of is that you' ve nade a good-faith
effort to try to acquire property within the Census
tract but were unable to do so. And | have to say

that the petitioner doesn't offer any alternative to

t hat .

CHAI RPERSON M TTEN:  Yes.

MR BERGSTEIN: But that would seemto be
the only reasonable test that | can think of. But
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t hat doesn't nmean there m ght not be others, but that
woul d be the nost clear nexus between an offering
before the BZA of saying this is where | do intend to
pl ace the affordable housing because that would be
part of the BZA order.

CHAI RPERSON M TTEN:  Yes.

MR BERGSTEIN. And at the sanme tine if
they' re suggesting it's going to be beyond t he Census
tract, then they could show these are the efforts |
made. | don't have property here, whatever woul d be
sound business practices were a |andowner seeks to
acquire property. And the other question is whether
or not what the market cost would be would make the
provi sion of affordable housing within an area not
econoni cal |y feasible.

CHAI RPERSON M TTEN: Ckay. The thing that
makes this interesting is we're basically saying
you're going to build this soneplace. And where we've
gottentois that we're not giving themrelief of what
the requirenent. We're just saying you don't have to
build it on-site. You don't have to build it in

Census tract. But, by God, you're going to find

sonmeplace in this city to build this. |I'mjust kind
of processingit. 1s everybody confortable with that?
COW SSI ONER  HI LDEBRAND: | guess ny
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guestion is are there certain circunstances where you
could get relief? |If you cannot achieve the bonus
density, how is the developer able to finance the
construction of the affordable housing off-site? Are
there certain cases where the affordable units woul d
be conpletely elimnated if for exanple they can
achieve the density or if they're in a historic
density where you can't achieve the density, would
that then elimnate the requirenent for the affordabl e
units? |If not, how are they paying for thenf

CHAI RPERSON M TTEN:  Yes.

COW SSI ONER HI LDEBRAND: Then there are
ot her cases where they can achieve the density but
they want to nove sone of it off-site because of
econom c reasons.

CHAI RPERSON M TTEN: Good point. Ckay.
We |ost track of the distinction I think as we noved
t hrough the conversation

COWM SSI ONER HI LDEBRAND:  Ri ght .

CHAI RPERSON M TTEN: You guys? Ckay.
You're right.

COW SSI ONER JEFFRI ES: W're going to
build it regardl ess.

CHAI RPERSON M TTEN: Yes. Boy, we are

commtted, aren't we?
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Okay. So let's go back. So keeping with
our desire not to penalize the property owner if they
can't get the bonus, it would seemthat if you could
show that you couldn't access the bonus, that you
woul d be relieved of the requirenent.

COW SSI ONER JEFFRIES:  Ri ght.

CHAI RPERSON M TTEN: Not nove it off-site
and that you would be relieved. But | think we need
to show -- see, this is going to be sonme tough stuff
for the BZA | think. So let's make sure there's a
Zoni ng Commi ssioner there to help themflesh this out
since we struggled with it. The relief would have to
be proportional so that if you can generate sone
bonus, then you --

COWM SSI ONER JEFFRI ES:  Yes.

CHAl RPERSON M TTEN: Okay. | think the
same would be true -- |I'm just wondering about the
historic preservation. It's not that | don't

understand that sonetimes historic preservation
considerations limt a property owner's opportunity to
use the full zoning envel ope. | understand that. But
my concern would be if soneone basically went to HPRB
and said would you approve this building and it
doesn't have any bonus density and they go yes, we

like that. And then they cone to us and they say wel |
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this is what HPRB approved, and they never put the
guestion to them woul d you approve the building with
20 percent nore density? | don't know how we flesh
t hat out.

COW SSI ONER  JEFFRI ES: If they went
before the HPRB, wouldn't that be set forth in the
regs as to that this building woul d have to provide 20
percent bonus density? | guess --

CHAI RPERSON M TTEN: | know. But you know
what happens when sonetinmes -- | think it happens nore
at BZA where the applicant has the decision to nake do
| go to Zoning, BZA first or do | go to HPRB first?
Because no matter where | go | mght have to go back
agai n because this one doesn't give ne the relief that
| want or this one won't let nme build my building as
tall as | want to or whatever. So they tend to go to
hi storic first.

So what |'m saying is in order to know
that they couldn't access the bonus density they have
to ask HPRB will you approve a building that's nore
dense in order to establish that in fact the answer is
no.

COWMM SSI ONER PARSONS:  So t hey woul d have
to give evidence that they made an application to the

HPRB for an addition to the structure or whatever to
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achi eve the density and were turned down.

CHAI RPERSON M TTEN:  Ckay.

COW SSI ONER  PARSONS: As opposed to
| oosey-goosey, which is the way it is now.

CHAI RPERSON M TTEN:  Yes.

COW SSI ONER PARSONS: Hi storic
preservation, whatever that neans.

CHAI RPERSON M TTEN: Vell we generally
don't have anything that requires sonmeone to --I
don't think there's any other zoning mechanismquite
like this where we say we're going to make you do
something and we're going to -- the only other thing
was TDRs where we said we' re going to i mpose sonet hi ng
on you and your reward is going to be TDRs. And
that's not really a good parallel to this. So they

have to give evidence that they sought the higher

density.

COWM SSI ONER PARSONS:  Ri ght .

VI CE- CHAI RPERSON  HOCD: Let me ask a
guestion. |I'mnot too famliar with HPRB, the process

of going there first. They usually go there first,
right? What's going to trigger that? Wen this is
i npl enented, what's going to trigger themto do that
when they're there as opposed to coming in front of

t he BZA and saying oh we didn't do that?
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COW SSI ONER  PARSONS: W're going to

require that they show evidence that they've made an
effort and were turned down.

VI CE- CHAI RPERSON HOOD: So t hey woul d know
that by | ooking the regs.

COWMM SSI ONER PARSONS: And i f t hey nade no
effort and weren't approved.

VI CE- CHAI RPERSON HOOD: Ckay. So they
woul d know t hat by | ooking at the regs even before it
went to HPRB?

COW SSI ONER PARSONS:  Yes.

VI CE- CHAI RPERSON HOOD:  Al'l right.

COWM SSI ONER HI LDEBRAND:  Dependi ng upon
where this map, this naybe a foolish question. But
what happens to an owner of a site who wants to
develop it and wants to develop it to |l ess than matter
of right density and height? Are they automatically
forced to go to the bonus height and density by this
proposal? If I'"'min the area that allows you to go
seven stories, 80 feet, and | decide | want to build
a 40 foot high building does this force ne to go to 80
feet and seven stories because otherw se how am |
going to afford the affordable unit?

COWM SSI ONER JEFFRI ES: And you' re doi ng

10 units or above?
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COW SSI ONER HI LDEBRAND:  Ri ght .

CHAI RPERSON M TTEN:  Yes, it does.

COW SSI ONER JEFFRIES: | think it does.

MR BERGSTEI N: It doesn't force you to
buil d but the bonus density woul d be determ ned based
upon what your |and area could achieve. So if you
choose to build a snmaller building, the affordable
housing requirenent is still going to be based upon
t he bonus density you could achieve, not the bonus
density you use.

COW SSI ONER  HI LDEBRAND: So what in
effect we're doing is we're going to be maxi ng out the
zoni ng envel ope on every site that this is mapped?

MR. BERGSTEIN: | woul d ask that you refer
that question to the Ofice of Planning. And al so
correct me if | msstated the principles.

MR. ROGERS:. |f a builder, let's say they
were permtted to do a 100 units and they decided to
do 80 and they had a 10 percent requirenent, they
woul d still be 10 percent of the 100 but the other 70
units would be market rate. So thenit's their option
to build whatever they want to build but they would
still have the mnimum matter of right requirenent.
So whether it's the 10 percent in the |lower density

areas or the 80 percent in the higher density areas
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they wll still have that mninum matter of
requirenent for affordability no matter what they
built.

COW SSI ONER HI LDEBRAND: Yes. | guess
|"mjust trying to think this through in ny own head.
Is there a scenario out there where that would be
possi bl e? | nean nany devel opnents don't use the ful
zoning envelope today in the city. W' ve had the
| uxury of that for years. | guess my question is is
this zoning statute going to require that every
devel opnent where it's napped go to t he maxi numzoni ng
envel ope?

MR. ROGERS: No, it won't require so | ong
as they deliver the mninmum affordabl e.

COWM SSI ONER HI LDEBRAND:  The units?

COWM SSI ONER JEFFRIES:  And normal ly for
the developnment to nmke sense, | nean for the
devel oper to get the kind of return they'd be | ooking
for based on the | evel of risk, you know chances are
they're going to have to take advantage of that?

CHAI RPERSON M TTEN: | think it won't
require it but it will certainly encourage it. This
rem nds nme of a case that | sat on at the BZA where it
was a request for a special exception for a parking

lot in a SP zone. The direction that the conversati on
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took was that sonme of the neighbors were suggesting
that you're only supposed to be able to give short-
term | forget, approval for a parking lot in that
particul ar zone and perhaps others. The notion being
we don't want vacant |ots. W want you to build
something. That's the whole idea. That's being
consi stent with the conprehensi ve pl an, not preserving
open parking |ots.

So it was kind of an interesting twi st on
t he conprehensive plan, which is we are intending to
encour age devel opnent, full envel op devel oprment, ful
zoni ng envel ope devel opment on these transportation
corridors. It's only because that happens can you
have the lower density areas and have it all make
sense.

Sol thinkit's an appropriate thing to do
even though sonme people I'm sure would violently
disagree with ne in certain parts of the city.

| think we m ght have to work alittle bit
nore on sonme of these other areas, but | don't know
that we need to do it tonight. But just on terns of
the condo fees and stuff. Maybe we wouldn't want to
gi ve whol esal e -- you know we' re tal ki ng about perhaps
gi ving whol esale relief if you can't access the bonus

density. Perhaps giving wholesale relief if youcan't
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access t he bonus density because of site conditions or
because of historic preservation requirenents. I
think there mght be another way. W mght give a
different kind of consideration to if you have very
hi gh condo fees; that's nore your choi ce not sonet hi ng
that's constraining from the outside. It's your
choi ce for the kind of devel opment. So that naybe in
t hose cases we woul d al | ow peopl e to nove of f-site but
still have a requirenent. Do you know what [|'m
sayi ng?

M. Bergstein, have we said enough that
you can put sonmething together on this itenf

MR. BERGSTEIN: | just want to say because
in a way you junped to the next issue. |In that the
| ast scenario was where sonebody asked for partial
conplete relief but doesn't provide any off-site. The
O fice of Planning and the petitioner both agreed t hat
the test should be that to do so would deprive the
property owner of all economically viable use of the
land. | think what you' ve done is said but you can
get conplete relief also without offering off-site
affordable units if you can prove that you can't
access a portion of the bonus density and either as a
result of constraints that are related to the |and

itself or constraints inposed upon you by historical
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preservati on.

CHAI RPERSON M TTEN: Yes, ext er nal
constraints.

MR. BERGSTEIN. Ckay, | understand.

CHAI RPERSON M TTEN:. Ckay, good. You said
that very well.

COWMM SSI ONER PARSONS: How are we going to
do that?

CHAI RPERSON M TTEN: That's what M.
Bergstein was just saying.

So, what we've said is that the standard
of proof for conplete or partial relief due to
external constraints is that you show that you can't
access the bonus density.

COMM SSI ONER PARSONS: And that's the only
basis for relief? 1In other words, this sentence that
we' re both | ooki ng at whi ch says, "The standard shoul d
be proof that conpliance will deprive the devel oper.”
| nmean, how s he going to prove that to us?

CHAI RPERSON M TTEN: Right. An that's not
the test.

COMM SSI ONER PARSONS: We're elimnating
that test?

CHAI RPERSON M TTEN:  Correct.

COW SSI ONER PARSONS:  Ckay.
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CHAI RPERSON M TTEN: We' re sayi ng t hat you

can't access the bonus --

COW SSI ONER PARSONS: | wanted to do
that. That's why | --

CHAI RPERSON M TTEN: kay. But then |
think the next step we have to take is, that | think
M. Bergstein understands, that for what 1'Il call
just for parallels, internal constraints, self-inposed
constraints, |ike high condo fees or services that you
woul d have an off-site requirenment because you're
choosing to do that.

COW SSI ONER PARSONS:  Ri ght .

CHAI RPERSON M TTEN:  Ckay.

COW SSI ONER PARSONS: And t hese
m scel | aneous issues?

MR. BERGSTEIN: You need to deal with the
nonetary contribution issue.

CHAI RPERSON M TTEN: W said we didn't
want to --

MR. BERGSTEIN. Ch, okay.

COMM SSI ONER PARSONS:  Yes, no, no.

CHAI RPERSON M TTEN. We didn't like it and
we passed over it quickly.

COW SSI ONER PARSONS:  Yes.

CHAI RPERSON M TTEN:  Ckay.
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COW SS| ONER PARSONS: These i ssues seem

to me to be, as M. Bergstein said, naybe the Council
is the one that should be dealing with this. Not us.

CHAI RPERSON M TTEN:  Ckay.

COW SSI ONER PARSONS: And | don't know
what his final comrent neant.

MR. BERGSTEIN. Well, | don't knowif they
could do -- the Council can make things stricter with
respect to zoning regul ati ons. They can't nmake thi ngs
nore lenient. So if you are saying there is no option
for nonetary relief fromthis requirenent, they can't
i npose one. They can't allow one, | should say.

CHAI RPERSON M TTEN: And we actually
weren't tal ki ng about that. W were tal ki ng about the
m scel | aneous i ssues.

MR. BERGSTEIN. Ch, |I'msorry.

COW SSI ONER PARSONS: St andards for sale
and those things that you thought the Council could
deal with. Pages 12 and 13.

MR. BERGSTEI N: | understand, and you
could leave all issues that relate to the actual
occupants to the Council.

COMM SSI ONER PARSONS: And your final
remark in caps NEVER MATERI ALI ZED.

MR. BERGSTEIN:. | decided that | coul dn't
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do that to you, so | didn't.

CHAI RPERSON M TTEN: GOkay. So nowto the
extent that anyone wants to di scuss the control period
agai n.

COW SSI ONER PARSONS: | guess we're out
of tine then.

VI CE- CHAI RPERSON HOOD:  This could go for
20 or 30 years.

COW SSI ONER  JEFFRI ES: Commi ssi oner
Hi | debrand, | think as we were finishing up threw out
that he could quite possibly ook at a 30-year with a
renewal option.

CHAI RPERSON M TTEN: | don't recall
heari ng that.

COW SSI ONER JEFFRIES:  And | just want ed

to knowif he could expound on that alittle bit nore.

If he's willing to.
COW SSI ONER HI LDEBRAND: No, |'m not
actually willing to go in that direction.

COW SSI ONER JEFFRI ES:  Thank you.

CHAI RPERSON M TTEN: Do you want to t ake- -
| didn't want to foreclose any further discussion if
you - -

COW SSI ONER JEFFRIES: Wl I, | nean we're

commi ssion and we'll to vote. Right?
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CHAI RPERSON M TTEN: Ckay. So | think

what we were trying to do is get some general
consensus about all the various general directions
that we want to nove in and then M. Bergstein and Ms.
@ azer what they' Il have to dois try to capture this
in zoning text so that we can flush it out further
before we publish it. But because it was an issue |
just want to be clear that the consensus at | east as
how it relates to the control period is that there
will be no termnation of the control period for a

gi ven proj ect.

M. Hildebrand, do you agree with that
one? And, M. Parsons, do you agree with that one?

COW SSI ONER HI LDEBRAND:  Yes.

COW SSI ONER PARSONS:  Yes.

VI CE- CHAI RPERSON  HOCD: You took an
informal vote basically?

CHAI RPERSON M TTEN:. Wl |, | don't want to
take a formal vote because then --

VI CE- CHAI RPERSON HOQOD: No, an informa
vote which is okay.

CHAI RPERSON M TTEN:  Ri ght .

VI CE- CHAI RPERSON HOOD:  Al'l right.

CHAI RPERSON M TTEN:  And then | think the
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ot her things we had a nore broader consensus that it
will be clear fromreading of the record.

So this is our first pass through this.
W'l ook forward to seeing the text, and we'll flesh
it out even nore. And then we'll publish it and get
sonme nore feedback and keep novi ng.

So thank you all. Thank you all for
com ng. W' re adjourned.

(Wher eupon, the neeting was adjourned at

8:03 p.m)
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