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10: 29 a. m

CHAI RPERSON GRI FFI'S:  Let ne cal |l to order

our 29 Novenber 2005 Public Hearing of the Board of
Zoni ng Adj ustnent of the District of Colunbia. Again,
| am Geoff Giffis, Chairperson. Joining ne is the
Vice Chair, Ms. MIler, and our esteened col | eague and
Board Menber, M. Etherly. Representing the National
Capital Planning Comm ssion with us this norning, we
are very happy to see, M. Mann and representing the
Zoning Conmission with us is M. Jeffries. No |less

happy are we to see him

UNI DENTI FI ED  SPEAKER: Is he also
est eened?

CHAI RPERSON GRI FFI'S:  He can be esteened
also for the norning. Copi es of today's hearing

agenda are avail able for you. They are | ocated where
you entered into the hearing room You can pick it up
and see where we are going to get very quickly, and
appreci ate everyone's patience with the Board. W
have an awful | ot every Tuesday, but certainly this we
did, so |l amgoing to run through this very quickly.
First of all, | welcome everyone who has
now wal ked into the new hearing room W are

finishing up the renovations and hopefully making it
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much nore accommodating to the public and its use and
enj oynent of our zoning approval process and other
processes. That being said, it's inportant to note
that normally we are broadcast live on the Ofice of
Zoning's website. W have not started that up again.
However, we are being recorded and we're recorded by

the Court Reporter sitting to the right.

There are several i mportant things
attendant to that. First, I'"'mgoing to have to have
everyone fill out two witness cards prior to comng

forward to speak to the Board. You need to drop the

witness cards to the Court Reporter. Then you can
come and sit down. When you present to the Board
t esti nony, i ntroducti ons, prelimnary matters,
whatever it is, I'"'mgoing to ask that you state your

nanme and address for the record.

You'll only need to do this once,
obviously, that's so we can give you credit on the
transcript, which will be created for all cases in the
Board. The transcript is our official record of all
our proceedi ngs.

Qur proceedings will be as follows for the
speci al exception and variances this norning. First,
we hear fromthe applicant, their case presentation.

Secondly, we wll hear from Governnent agencies

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7

reporting on the application. Third, we wll hear
fromt he Advi sory Nei ghbor hood Commi ssi on wi t hi n whi ch
the property is |l ocated. Fourth, we are going to hear
frompersons or parties in support of an application.
Fifth is going to be persons or parties in opposition
to the application. And, sixth, finally, we will give
an opportunity again to the applicant to present any
rebuttal testinony or summari ze and concl ude.

So I will make sure that that is all
followed, if you didn't catch all that as we ran
through this very quickly. Cross exam nation of
Wi tnesses is permtted by the applicant, the ANC and
any parties established in the case. W wll have to
establish party status in order for everyone to
understand that they are a party and, therefore, they
woul d be able to conduct cross exam nati on.

There i s nothing that prohibits this Board
fromlimting the tinme, the substance or the direction
of cross examnationand | will get intoit as needed,
internms of giving direction as how we shoul d proceed
or limt the scope of cross examnation. Al this
will be very case-specific, so | will hurry through
t he general aspects of all of this.

However, what is critical to all cases is

this. You should know full well that at the end of a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8

hearing on a case, the record will be closed. It's
i nportant to understand that, because the Boardinits
del i beration, you fol ks sawbriefly this norning, only
del i berates on that record that is created before us
today in this hearing roomor by witten subm ssion.

So if you think that there is something
critical for the Board's deliberation, it should bein
the record. It should either be givento us orally in
testinmony or it should be put into witing. Because
when the hearing ends, as | said, the record will be
cl osed, except for any material that we will request.
And we are very specific on what is requested and when
it isto be submtted into the Ofice of Zoning. So
there won't be any confusion. But we do want
everything in today, if we can.

The Sunshine Act requires that this Board
conduct all its hearings in the open and before the
public. This Board does enter into Executive Session,
both during and after hearings on cases. Qur
Executi ve Sessions are used for deliberating on cases,
but nostly just to reviewing the facts and the record
on a case. Qur Executive Sessions are in accordance
with the Sunshine Act. They are also in accordance
wi th our rules, regulations and procedures.

Let me state again and I say turn off all
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t he noi se maki ng devi ces, beepers and cell phones, so
that we don't disrupt our transmssion or the
attention of those that are giving testinony before
t he Board. And, please, also note that as | have
stated, the record before us is the only and sole
information that we will deliberate on. So we ask
t hat peopl e present today not engage Board Menbers in
conversation outside of the hearing room or in the
situation that we have here, so that we don't give the
appearance of gaining information outside of the
record, which, of course, would not be appropriate or
al | owed.

That being said, let nme say a very good
norning again to Ms. Bailey, on ny far left, and M.
Moy, will be on ny right, with the Ofice of Zoning.
|"mgoing to ask, at this tine, that everyone who is
wi shing to testify if you would, please, stand and
gi ve your attention to Ms. Bailey and she is going to
swear you in.

MS. BAI LEY: Pl ease, raise your right

hand.
(Wher eupon, the witnesses were sworn.)
CHAI RPERSON GRI FFI S: Excellent. Thank
you all very much. Wth that, I'll also say a very

good norning to Ms. Rose with the O fice of Zoning, on
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my left, and also the Attorney General w th us today
is Ms. d azer.

Ms. Bailey, I'm going to ask if you're
aware of any prelimnary matters for the Board's
attention, you could |l et us know. Prelimnary matters
are those which relate to whether a case wll or
shoul d be heard today, requests for postponenents,
continuance or wthdrawals, whether proper and
adequate notice has been provided for this case.
Basically, if you are not ready to go forward with a
case or you believe that a case should not be heard
today, |I'mgoing to ask for those people here today
present if you would cone forward and have a seat at
the table in front of us, as an indication of having
a prelimnary matter.

However, Ms. Bail ey, are you aware of any
prelimnary matters for the Board's attention?

MS. BAILEY: M. Chairman and Menbers of
t he Board, good norning. There is, M. Chairman, and
it has to do with the first case, but it is case-
specific. It concerns the affidavit of posting and if
you woul d prefer, | will take that up at the tinme the
case is called.

CHAI RPERSON GRI FFI' S: Excellent. Let's do

that in the case. Not seeing any other indication, is
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anyone here aware of any prelimnary matters for the
Board's attention, at this tine? You can cone
f orward. Not noting anyone, why don't we call the
first case of the norning?

MS. BAILEY: Application No. 17396 of Jeff
Howard and Nancy N ckel, pursuant to 11 DCVR 3104. 1,
for a special exception to allow a two-story rear
addition to a single-famly detached dwelling under
section 223, not neeting the side yard requirenents,
that's section 405 of the regulations. The property
is zoned R-1-B and it's located at 5906 32" Street,
N. W, also known as Square 2021, Lot 13.

The affidavit of posting in the case to
the property was posted for nine days. As you know,
M. Chairman, 15 days are required. So it was not
posted for the requisite nunber of days and that's the
prelimnary matter associated with the application.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you very much, Ms. Bailey. A very good norning to
you. |I'mjust going to have you introduce yourself
for the record.

MR HOWARD: Jeff Howard, 5906 32™
Street, owner of the property.

M5. NI CKEL: Nancy Nickel, 5906 32™

Street, N.W, co-owner of the property.
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CHAlI RPERSON GRI FFI S: Excel | ent. Thank

you bot h much. Wo is responsi ble for the posting and
why wasn't it done in tine?

MR. HOMRD: This is ny m stake. | guess,
| would call attention to the due diligence we gave to
col | ecting signatures fromeverybody within 200 -- the
basi ¢ radi us.

CHAI RPERSON GRI FFI'S:  You weren't aware?

MR. HOMRD: Basically, the situation was
we had a six nonth delay between when we were up in
front of the ANC and when we were able to appear in
front of you and just in the time |apse, it's ny
menory that | didn't.

CHAI RPERSON GRI FFI'S:  Okay.

MR. HOMRD: | thought we woul d be mail ed
t his.

CHAI RPERSON GRIFFI'S: And you indicated
that you did, of course, go to 3/4G ANC. | s that
correct?

MR, HOMRD:. Yes, we got --

CHAI RPERSON GRI FFI S: And they noticed
publicly and that was i n a Septenber neeting. You say
you have the address, the signatures of the
surrounding area. And there is nothing in the record

that shows that the mailing was not done properly. |Is
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that correct? M. Bailey, are you aware of that al so?

MS. BAILEY: That the mailing was not done
properly, M. Chairman?

CHAI RPERSON GRI FFI' S:  Ther e' s not hi ng t hat
shows that the mailing was not done.

MS. BAILEY: No, sir. No, sir.

CHAI RPERSON GRI FFI S: O rather, the
mai | i ng was done correctly.

MS. BAILEY: It was, as far as | know

CHAI RPERSON CGRI FFI'S:  Excel l ent. | ndeed.
Ckay. Anything else on that then?

MR, HOMRD: Well, | think the only thing
that we would add is that the only reason we coul dn't
get every signature within our 200 foot radi us was so
many of the properties were for sale, that certain
peopl e were not avail able to sign any nore, but we did
succeed in getting --

CHAI RPERSON GRI FFI S: So it was a good
time or a bad tinme for the neighborhood. Well, we
don't want to get into that. Okay. There it is.

MR. HOMRD: They will sign for you all,
because people are going to be gone, down here to do
what we want to.

CHAI RPERSON @RI FFI S: Well, let's not

start off with that. However, let's hear from Board
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Menbers, is there any concern in proceeding with this
today? | think it's been anply advertised. This is
a 223. It's a special exception, although we had nine
days not the full 15. s there any objection to
continuing wwth this case?

VICE CHAIR M LLER: No objection. 1 think
there is evidence in the record that there was notice
to the community by the ANC as well and by petition
and it was posted at |east for nine days. And there
has been no opposition that's conme forward.

CHAI RPERSON GRI FFI'S: Okay. Very wel |
Then let's waive our tineliness posting rules on this
and the consensus of the Board and let's nove ahead
intothis case. I'mgoing toturnit over to you just
for brief opening remarks. This, as | have indi cat ed,
is a 223 special exception. There is a very clear and
direct correlation of what you need to present and how
we woul d proceed with this, so | can get you through
it very quickly.

| do want to note that, of course, |I'mnot
so sure that the for sal e buildings on your bl ock nmean
that there are special exception or variances com ng
to the Board. Fromthe aerial, it |looks |ike these
are substantial houses. But let me turn it over to

you for your opening remarks on this specific case.
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MR. HOWARD: Well, we are one of three

carpenter built clapboard farmhouses and there are
four squares on the block, and so we were actually
built in the 1920s and the buildings were built |ess
than 8 feet apart at the tine. The back of our house,
as the other two, has a concrete enclosed garage. In
our case, it has now been enclosed and is a
residential or was a residential apartnment. W use it
for storage.

Qur intent is to use that concrete garage
footing to extend our kitchen out the back of the
house. And so we are goi ng over the original footings
and our only issue is in so doing we're extending the
line of the house along the existing plain on the
north facade.

CHAI RPERSON GRI FFI'S: R ght.

MR. HOMRD: Wat we intend to do is go
essentially 12 feet further west on the first floor
and 9 feet further west on the second fl oor.

CHAlI RPERSON GRI FFI S: Good. I think we
get what you are proposing to do. Wiy don't you tel
me why, especially in your opening statenent, you said
that these were built a long tinme ago and very cl ose.
| s there any evi dence that you have seen or why woul d

we conme to the conclusion that the air and |ight
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avai |l abl e of the neighboring properties would not be
undul y af f ect ed.

MR. HOMRD:. Basically, we're maintaining
the privacy of the adjoining neighbors by facing al
of our window to the west, which is the open part of
our deep lot/yard towards the alley. W are feeling
we are not conpromi sing the available light at all to
the south neighbor, because we are holding our
addi ti on back fromthemand, in fact, nay be i nproving
t he situation, because we have a deeply wooded | ot and
we are renoving two 12 inch caliper trees that
presently shade in the adjoining yard in order to
build the Iot, build the addition.

CHAI RPERSON GRI FFI'S:  Okay. But so if |
understand your testinmony, your subm ssion, you
haven't seen anyt hing that has cone to you as evi dence
that this would inits siting or its mass inpair the
light and air to the adjacent properties. You're
saying that there is wooded, but they are deep rear
yards, 70 feet or so.

MR, HOMRD: Yes.

CHAI RPERSON GRI FFI'S: Right. So that the
air is able to circulate in the back portion of that.
This woul d not inpact the air and |ight.

MR. HOMRD: There woul d be no constrai nt
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what soever .

CHAI RPERSON GRI FFI'S:  Okay. And you have
ski pped up to the next one, which is excellent, and
it's fair persuasive in ny mnd |ooking at the
submi ssion, the privacy, use and enjoynent of
nei ghbori ng properties woul dn't be undul y conpr om sed.
You're saying the orientation of the wi ndows, which I
t hought was well said by you today and al so in your
application. And is it true, it's my understanding,
that the orientation is for the nmorning sun into that
area al so?

MR HOMRD: |It's for the west sun.

CHAI RPERSON GRI FFI'S:  Okay.

MR. HOMRD: W face basically the sunset.

CHAI RPERSON GRI FFI'S:  Right.

MR HOMRD: So we have the back of the
house to face the alley, but the sunset.

CHAI RPERSON GRI FFI'S:  Fasci nating. Okay.
And you have indicated, and am | correct in this
under standing, in your application that this addition
when viewed fromthe public way woul d not go agai nst
t he character or visually intrude on the nei ghbor hood?

MR. HOMRD: Essentially, no one fromthe
front of the house would be able to see the addition.

CHAI RPERSON GRI FFI'S: Yes.
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MR HOMRD: |It's only visible fromthe
back yard and we're the closest house. Once again,
all deeply wooded, deep lots. |It's probably 150 feet
away.

CHAI RPERSON GRI FFI'S: | see.

MR. HOMRD: So | don't think anybody will
be unduly conprom sed.

CHAI RPERSON GRI FFI'S:  Okay.

MR HOWARD: The intent is to be
contextual with the house.

CHAI RPERSON @RI FFI S: Ckay. That' s
somewhat of a contenporary design, is it not?

MR. HOWARD: It's somewhat of a
contenporary design, but the spirit of the wi ndows or
what ever is --

CHAI RPERSON GRI FFI'S:  Ckay. Don't worry,
we're not a design reviewboard. Wit a mnute, we do
have the jurisdiction.

MR HOMRD: It's a handsone design.

CHAI RPERSON QR FFI' S: Under t he
regul ations. Wat color is this going to be? Ckay.
That bei ng sai d though, my understandi ng was you said
you wer e using the exi sting foundation, a footprint of
the building. |Is that correct? So |I'm |l ooking at,

you know, whether the massing of this or the addition

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

woul d be in character. You're saying that well, at
the beginning, it's actually starting where the
building already was and originally put. I's that
correct?

MR, HOMRD: Yes. | nmean, we are

operating on a limted budget.

CHAI RPERSON GRI FFI'S:  Okay.

MR. HOMRD: So the point was to take the
concrete footing of the garage that is basing on by 12
feet and conme straight up fromthat. So we're going
to draw the poster to and encl ose t he gardeni ng shed
at ground |level and then conme up from the existing
footing.

CHAI RPERSON GRI FFI S: Under st ood.
Anything el se you would like to tell us about this?

MR. HOMRD: | think the package speaks
for itself.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you very much. Any questions from the Board? Any
addi tional questions, clarifications? Very well.
Let's nove ahead to the Ofice of Planning. M.
Par ker ?

MR. PARKER: Good norning to you.

CHAI RPERSON GRI FFI S: Actually before

that, | just have to say do you have the Ofice of
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Pl anning's report, the analysis?

MR, HOMRD: No.

CHAI RPERSON GRI FFI'S:  You shoul d get it.
It has a stunning aerial photograph of your house
Don't | eave without it. OCkay. Let's go.

MR. PARKER: Good norning, M. Chairnman,
Menbers of the Board. My nane is Travis Parker with
the O fice of Planning. As our report states, we have
no reason to believe that the light or air of
nei ghboring properties will be unduly affected by this
application. The windows are facing to the west and,
therefore, there should be no affect on the privacy or
use of the neighboring properties nor will this
addition be visible fromthis street in front.

For these reasons, we would recomend
approval of section 223. | will be happy to answer
any questions.

CHAI RPERSON GRI FFI' S: Excellent. Is there
any questions fromthe Board? Does the applicant have
any cross exam nation of the Ofice of Planning? Any

guestions of thenf

MR. HOWMARD: W're good wth their
testi nony.

CHAI RPERSON GRI FFI'S: I ndeed. | thought
you might be. Very well. Thank you very much. And
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it is, it's an excellent analysis brief, but that's
appropriate for the 223. And let's nove ahead then.
| don't have any other attendant Governnment agency
reports to this application, unless the applicant or
Board Menbers are aware, but we can nove ahead to the
ANC.

s the ANC represented today, ANC- 3/4G?
Not noting any representatives of the ANC, it is
Exhi bit No. 20. They had been recommendi ng approval .
"1l allowthe applicant to nmake note of that, if need
be. |Is there any additional information you want to
provide in regard to the ANC?

MR. HOMARD: Just that it was unani nous
approval to proceed.

CHAI RPERSON GRI FFI S: | ndeed. Boar d
Menbers, any other comments, questions on that? Not
noting any others then, I woul d, obviously, take that
into the record. It does neet the requirenents. It
will be given great weight as its notice and
tineliness into the Board and we will take note of
that in the deliberation. | don't have any other
subm ssions attendant to that.

You have mentioned and we do have in the
exhibits the petition of the adjoining neighbors that

have signed it. (Qbviously, or one would assune, and
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correct me if I'"'mwong, you have wal ked through the
pl ans and shown them all what you are proposing. |Is
t hat correct?

MR. HOMARD: W& wal ked them through the
pl ans and for anybody who wasn't famliar with us in
terms of if they weren't an immedi ate nei ghbor, we
woul d go to the back of the house and poi nt out where
our house was, so they coul d see what buil ding we were
tal king about, if they, in fact, could see it.

CHAI RPERSON CRI FFI S: Excel | ent. Good.
That's good to do. Therefore, let's nove ahead to
anyone here present for Application 17396 to provide
testinmony in support or in opposition? Very well.
Not noti ng anyone here present to provide testinony in
support or in opposition, we can nove ahead to the
applicant's closing remarks, if you have any.

MR. HOWARD: None at this tine.

CHAI RPERSON GRI FFI'S:  Very well. | think
the record is full on this and |I think there's no
reason to wait and | would nobve approval of

Application 17396 of Jeff Howard and Nancy N ckel

This is according to the 223 special exception for
additions to single-famly -- for this specific
single-fam |y detached rear dwel ling at prem ses 5906

32" Street, N.W, and would ask for a second.
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VICE CHAIR M LLER:  Second.

CHAI RPERSON GRI FFI' S:  Thank you very much,
Ms. Mller. | think this is again another good
testimony of the inportance and the well-witten
aspect of our regulations in the provision of section
223 all owi ng for nonconform ng structures to be added
onto in ternms of nodernization. It has cleared the
speci al exception test. The 223 has been net in this
case. It wouldn't inpair the light and air, use and
enj oynent of the adjoi ni ng nei ghbors and it neets the
overal | general special exception test. W can rely
on the Ofice of Planning's analysis and nmy own
del i beration on that.

"1l openit up to any other comments from
the Board. Not noting any ot her conments to that, we
do have a notion before us that has been seconded. |
woul d ask for all those in favor to signify by saying
aye.

ALL: Aye.

CHAI RPERSON CGRI FFI' S:  Opposed? Very wel | .
M. Moy?

MS. BAILEY: M. Chairnman?

CHAI RPERSON GRI FFI'S: Onh.

M5. BAILEY: Can | help you with that?

CHAI RPERSON @RI FFI S: l"m sorry, M.
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Bai | ey.

MS. BAILEY: W're confused. The Board
has voted 5-0-0 to approve the application. The
nmotion made by M. Giffis, seconded by Ms. Ml ler
M. Mann, M. Etherly and M. Jeffries are in support.
And are we doing a summary order, M. Chairman?

CHAI RPERSON GRI FFI S: | see no reason,
unl ess Board Menbers have any opposition to that, we
can waive our rules and regulations and issue a
summary order on this case.

MS. BAILEY: Thank you, sir.

CHAI RPERSON GRIFFI'S: Very well. Thank
you. Thank you all very much

MR. HOMRD: Thank you all very much for
your time.

M5. NI CKEL: Thank you.

CHAI RPERSON GRI FFI S: | appreciate your
patience with us. Let's nove ahead then and call the
next case in the norning.

MS. BAI LEY: Application No. 17397 of
David N. Jackson, pursuant to 11 DCVR 3103.2, for
vari ances from the | ot occupancy requirenents under
section 403, and nonconform ng structure provisions
under subsection 2001.3, to construct an addition to

an existing flat. The property is located in the R4
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District at 1008 South Carolina Avenue, S.E., Square

970, Lot 283.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

MR. WALKER: Good norni ng.

MR. DAVI D JACKSON: Good norni ng.

MR. WALKER: My nane i s Henderson Wl ker,
7600 Georgia Avenue, Washington, D.C.

MR. DAVID JACKSON: My nanme is David
Jackson. | live at 41 13'"" Street. |'mthe owner of
the property at 1008 South Carolina Avenue, S. E

CHAI RPERSON GRI FFI'S:  Excellent. | wll
turn it over to you.

MR WALKER: Yes, in reference to this
application, this application started when M. Jackson
renovated the property. He had a permt to renovate
hi s house.

CHAI RPERSON GRI FFI'S:  Good.

MR. WALKER: During the renovation, it was
noted that the rear walls of the house were very
deteri orated.

CHAI RPERSON GRI FFI'S: Frontf?

MR WALKER: Fromthe exterior elenents to
t he point where it was necessary to get a new permt,
a supplenentary permt to renew nuch of the exterior

wall. In doing so, that sort of fractured and cracked
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ot her portions of the rear wall. Thus, then we pulled
the wall to take the entire wall down to be sure that
you had a good, solid base to finish the house.

Now, the owner elected at thetine, and if
you' |l take notice of the diagramthat | put on the
wal | over here, the house is on the left hand side.
It has alittle court areain the rear wall structure.
Wl |, when the owner took the entire rear wall down,
instead of putting it back into a doubling position,
he elected to take it straight across for sinplicity
and al so to give hi msone addi ti onal square footage to
a very small kitchen and small bedroom

CHAI RPERSON GRI FFI' S:  Yes.

MR. WALKER: Well, in the course of this
action, an inspector cane past and | ooked at what he
was doing. It was a deviation fromthe plans. Thus,

he put a hold on the job and said let's take a | ook at

it. In doing so, it was found that the | ot occupancy
woul dn't be -- would be exceeded substantially by
doi ng this.

First of all, this is a nonconformng | ot

to begin with and when the | ot occupancy is 66 percent
to begin with, and if you'll take notice also of the
di agram on the right hand side, you will see how the

alley is goinginaring there and digs into our |ot.
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And if you really see to the living area of this |ot,
it's much smaller than any other | ot in our own area.
CHAI RPERSON GRI FFI'S: R ght.

MR. WALKER: Most of the owners, they
woul d be able to put an addition on their own property
wi t hout having to conme to the Board.

CHAI RPERSON GRI FFI S: Because they have
t he dept h.

MR. WALKER: Yes, they have the depth.

CHAI RPERSON GRI FFI'S:  Okay.

MR. WALKER: W have really no depth

CHAI RPERSON GRI FFI'S:  But you woul d al so
be here because it's nonconformng for |ot wdth,
right? 1t's 17 feet, which 18 is required.

MR. WALKER: Yes, it's existing.

CHAI RPERSON GRI FFI'S: R ght.

MR. WALKER  And of course, it's a row
house and we can do not hing about that.

CHAI RPERSON GRI FFI'S:  Right. Ckay.

MR WALKER: And, of course, we felt that
by doing this, and when we | ooked up the all ey he sees
ot her additions and things that he feels this little
area here woul d be no problem but since they told us
that he was over the |ot occupancy, we proceeded to

file the necessary papers and proceeded to do what ever

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

is necessary to cone before the Board of Adjustnent
for zoning.

CHAI RPERSON GRI FFI' S:  Let ne just get sone
clarification on your |ast coment, because clearly
you're going to show us how this is unique and how
t hat uni queness is a practical difficulty, but you're
| ooking up the way and saying that there are other
addi ti ons. In doing that you' re saying that that
hasn't had a negative inpact. You don't know how
t hose ot her additions were done, but they haven't had
an inpact which would Iend you to think that yours
woul d have a negative inpact.

MR. WALKER:  You know, | see how theirs

coul d have a negative inpact because they projected

their addition beyond the rear wall, the rear buil ding
wal | .

CHAI RPERSON GRI FFI'S: | see.

MR WALKER: In our case we're not
projecting it beyond the rear building wall, so we

won't have a negative inpact on anyone.

CHAI RPERSON GRI FFI' S: R ght.

MR. WALKER: Both owners have elected to
approve such a venture, the addition, so we wll not
have any adverse effect on air, |light or houses of any

of these fol ks.
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CHAI RPERSON GRI FFI'S:  Okay. Okay. So if

| understand you correctly on the witten subm ssion
and your testinmony right now, you have a unique | ot
for one. It's nonconform ng because it's 17 feet.
It's a unique lot in its shallowness in terns of
depth, so that your area is snaller. The way the
alley cuts it also --

MR. WALKER:  Yes.

CHAI RPERSON GRI FFI S: -- is a unique
aspect to it. There is another confluence of
uni queness in that it raises a practical difficulty
with the condition of the rear wall

MR. WALKER:  Yes.

CHAI RPERSON GRI FFI S: That when you
started construction, there were certain parts that
you found in md construction that needed to be taken
down, and then you have squared of the building of
this, what was kind of an el bow of the row dwelling,
and evened it up with the existing wall. And does
that also even it up with the adjacent property?

MR. WALKER: Only on one side.

CHAI RPERSON GRI FFI'S: Right, but it aligns
with the rear wall of the adjacent property?

MR WALKER: Yes, it does. Yes, it does.

CHAI RPERSON CGRI FFI'S:  Ckay.
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MR. WALKER: And it is only really 1

percent over the 70 percent that would be all owed for
R-4.

CHAlI RPERSON CRI FFI S: Ri ght . What the
Ofice of Planning was saying, which |I'm sure M.
Jackson will let us know, that is if they had | ooked
at this earlier on, they would have recommended t hat
you brought it in under 70 percent for a specia
exception like we just had processed, but on a
vari ance, unlike you are, which is a nuch higher
t hr eshol d.

MR. WALKER:  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR WALKER: And, of course, we received

the permts fromthe Ofice of Zoning and from the

ANC.

CHAI RPERSON GRI FFI'S: The ANC.

MR. WALKER: And the --

CHAlI RPERSON (Rl FFI S: Right, Ofice of
Pl anni ng.

MR. WALKER: And the Capitol, also.

CHAI RPERSON GRI FFI'S: Right. The Capitol
Restorati on Society has supported.

MR. WALKER: Li kewi se and perm tted.

CHAI RPERSON GRI FFI' S:  Excel | ent. Anyt hi ng
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else at this tine?

MR. WALKER: No, | think we have the basis
of our matter before you.

CHAI RPERSON GRI FFI'S: Good. Ms. Ml ler
guestions?

VICE CHAIR M LLER | just want to
understand the history alittle bit nore clearly. The
wal |l was already built in deviation fromthe plans.
I's that correct?

MR. WALKER: A portion, a portion of the

wal | .
VICE CHAIR M LLER: A portion of the wall.
MR, WALKER:  Yes.
VICE CHAIR MLLER It wasn't conpl eted?
It was --

MR WALKER: No, it was not. Yes.

VICE CHAIR M LLER: -- stopped i n response
to the building i nspector?

MR, WALKER:  Yes, yes.

VICE CHAIR M LLER: Ckay. Thank you.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons
from the Board of the applicant at this tineg,
clarifications? M. Mnn?

BOARD MEMBER MANN: |I'm having a little

troubl e understandi ng the plans versus what | see up
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there in the photographs that were submtted into the
record. The area that is shaded pink that you have
posted there, has that area been built yet?

MR, WALKER:  No.

BOARD MEMBER MANN.  And so --

MR. WALKER: That wi |l be the addition.

BOARD MEMBER MANN:  So on the --

CHAI RPERSON GRI FFI S: But it has been
built. You have encl osed that.

MR. WALKER: A portion.

CHAI RPERSON GRIFFI'S:  This is the actual
structure, right?

MR. WALKER: Yes, a portion of the wall,
yes.

CHAI RPERSON GRI FFI S: Right. So that wal |
has come across and closed up that court?

MR, WALKER:  Yes, yes.

CHAI RPERSON GRI FFI'S: M. Mann's questi on,
if I understand it correctly, he is saying that this
phot ograph --

MR, WALKER:  Yes.

CHAI RPERSON GRI FFI'S: -- which is attached
to your listing for --

MR WALKER: This is not --

CHAI RPERSON GRI FFI S: "' m showi ng you
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They are not nunbered, so the transcript won't show

what |' mshow ng, but this building here which is pink

in color.

MR. WALKER:  Yes.

CHAI RPERSON GRI FFI S: That is not the
subj ect property. |Is that correct?

MR. WALKER: Yes, vyes, that's the
nei ghbor .

CHAI RPERSON GRI FFI'S: That' s t he adj acent.

MR. WALKER: That's the nei ghbor.

CHAI RPERSON GRI FFI'S:  Your red brick --

MR. WALKER:  Yes.

CHAI RPERSON GRI FFI S: -- in the larger
opening is the subject property?

MR WALKER:  Yes, yes.

CHAI RPERSON GRI FFI S: Does that answer
your question, M. Mann?

BOARD MEMBER MANN: That helps clarify
what |'m | ooking at.

MR. WALKER: Ch, thank you. Very good.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

VICE CHAIR M LLER Vell, | just want
anot her clarification. Wen you were saying only a
portion has been built, you weren't referring to the

wall. You were referring to -- or were you, because
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it looks like a wall has been --

MR WALKER: Well, not all of them The
flooring and the roofing and nothing has been put on
it.

VICE CHAIR M LLER  The addition hasn't
been built.

MR, WALKER:  No.

VICE CHAIR M LLER: But the wall has been?

MR WALKER: \Well, the front wall, The
front wall, as you can see on the photograph, nost of
t hat has been put in, yes.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON GRI FFI'S:  Anyt hing el se ri ght
now? kay. Let's nove ahead to M. Jackson. A very
good norning to you.

MR.  ARTHUR JACKSON: Good norning, M.
Chai rman and Menbers of the Board. My name is Arthur
Jackson with the Devel opment Revi ew Specialists with
the District of Columbia Ofice of Planning.
Essentially, the Ofice of Planning stands on the
record.

W would reconmend approval of this
proposal noting that, as was stated, if we had been
notified in advance, we would have strongly advised

the applicant to nodify their changes such that it
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woul d  neet the standards, the criteria for
consideration as a special exception. Wth the
construction of the site, we tal ked about various
options with the applicant about howthey coul d reduce
the size of the building to neet the street standard
at this point.

But essentially, the footings and the
brickwork for the rear wall has been constructed and
what would be required, essentially, was either to
reduce the size of the addition by a foot or nove the
wall 6 inches, which while in accordance with the
letter of regulations would be a significant change
t han what al ready exi sts.

So given the fact that it neets the
uni queness test as far as the standards for the Zoning
Regul ations, it wouldn't affect air and light. It has
been presented to the area ANC and the architectural
review historic, t he Capi t ol Hill Hi storic
Preservation Soci ety and been approved, and the fact
that we note that there any extenuating circunstances
such that the applicant in error nodified the plans,
that resulted in an inconsistency with the Zoning
Regul ati ons.

W find it to be a practical difficulty

that we could support and, as a result, we reconmend
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approval .

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. Any questions from the Board of the
O fice of Planning? Does the applicant have any
guestions of the O fice of Planning?

MR. WALKER: | have none.

CHAI RPERSON GRI FFI' S:  Ckay. M. Jackson,
t hank you very nmuch. W appreciate the full analysis
and that sunmation. | think it's very clear that the
O fice of Planning, but I will speak for the Board, is
not saying that one would -- well, let nme step back.

The Board has, in fact, denied variances
of things that are partially built or fully built so
that in my mnd, in looking at this case, has no
bearing in our review of this, whether it should be
granted a variance or not. | think there is sone
confluence of elenents of fact here in terns of the
condition. Although, we don't have any factual basis
of what the condition of that rear wall was and it's
obvi ously not there now.

| think we can glean from| ooking at the
interior that is show ng of the nei ghboring properties
that it's probably fairly truthful, the fact of that
there was a condition there. What is nore persuasive

toneis actually M. Jackson's anal ysis of | ooking at
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thisinternms of the de mnims elenents of what woul d
take this to nove it into a special exception

And it's convol uted and perhaps shoul dn't
ever be relied on again, but when you | ook at that,
when you conpare a special exception and a vari ance,
it would nmean noving the entire back wall 6 inches.
Well, that doesn't really make a lot of practica
sense in anyone's m nd.

One, you have part of that wall is
existing or in an existing place. It's lined up with
the rest of them Just to set it back, what does it
do? In cases that are perhaps simlar in scope and
holistic simlarities, we have seen that the additions
have risen to inpairing light, intent and use and
enj oynent or even character of the nei ghborhood.

| don't see anything that is evidence in
this case so far, in processing it and reviewing it
today, that this rises to that |evel. So there is
clear differentiations that I findinm mndinterns
of this variance case, but also in lending its
uni queness to this case. Yes, Ms. Mller?

VICE CHAIR M LLER Well, | appreciate
what you're saying and | just want to raise one
concern just to get it on the table and see if Ofice

of Planning mght have a response. And ny only
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concern is not wanting to, you know, encourage people
to unilaterally deviate from plans and then be in a
position where they then say well, | have a practi cal
difficulty and then get a vari ance.

And |I'm just wondering if you have a
comment about whether this was a justifiable error or
under standable or de mnims or sonmething that, you
know, puts it in a separate category.

MR. ARTHUR JACKSON: | think de mnims s
the operative phrase here. W had a -- when we
visited the site, initially we tal ked to the applicant
representative and expressed our concerns about the
whol e circunst ances.

But upon further review of the details,
| ooki ng at the specifics of the site, just seeing just
how small this lot is and noting its uniqueness, in
that it's the smallest lot on the square, and it
appears to have the npbst unique rear boundary of any
| ot on the square, the fact that the rear yard i s not
even | arge enough for a car to be parked there, mnuch
less to -- and the expansion that they are creating
has no practical inpact on the rear yard of this
property or any other properties, because it's
basically an in-fill.

We think we would not like to -- we don't
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expect that we will be recommendi ng approval on a | ot
of situations like this, but we think all the
ci rcunst ances surrounding this inadvertent result of
a change and the fact that the change is only 1
percent over what the nmaxi mum would be allowed by
regul ations that seemto be put in place to deal with
lots like this, we felt we could support it.

CHAI RPERSON GRI FFI'S: Wl | said.

VICE CHAIR M LLER: And just one other
foll owup question. It may be in your report, but
woul d you also say is there a practical difficulty
other than the fact that they had already started
construction?

MR, ARTHUR JACKSON: No.

VICE CHAIR M LLER Ckay. Al right
Thank you.

CHAI RPERSON GRI FFI S: kay. Anyt hi ng
el se? Any ot her questions, Board Menbers? Very well.
Let's nove ahead then. As indicated, we do have a
letter from the Capitol H Il Restoration Society.
What exhi bit nunber is that? | don't have that. Do
| have that? Oh, here it is. Exhibit No. 25, which
they did see -- which they were supporting the
approval of the application.

They had i ndi cated that you had presented
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to them the need for the variance for the |ot
occupancy and that they did not see anything that
woul d substantially visually intrude upon the
character, scale or apparent houses along the street
frontage, an interesting burden of the special
exception or 223. However, they are on the record as
supporting the application.

Let's nove ahead then to ANC-6B. |Is the
ANC represented today, 6B? Not noting any
representative fromthe ANC, we have note of Exhibit
26 which the ANC is recomrendi ng approval of the
application. | don't have any ot her attendant reports
or subm ssions on this application unl ess anyone el se
is aware of any, if the applicant is aware of any.

We can call at this tinme for any persons
here present for Application 17397 to provide
testinony, persons to provide testinony in support or
i n opposition. You can cone forward at this tine.
Not noting anyone proceeding forward, we wll note
Exhi bit 11 and Exhi bit 10 from adj oi ni ng nei ghbors in
support of the application. | don't have any other
submi ssions on that unless you are aware of any
others, M. Wal ker.

MR, WALKER: No, |'m not aware.

CHAI RPERSON GRI FFI'S: Ckay. Very wel |
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Board Menbers, anything further? Let's go to the

applicant for any concluding remarks that you m ght

have.
MR WALKER: | have none, sir.
MR DAVI D JACKSON: | have none al so.
CHAI RPERSON GRI FFI'S:  Very well. | think
the record is full on this and | think it is

appropriate for us to nove ahead with the deliberation
on this, and | would nove approval of Application
17397 of M. David N. Jackson for the prem ses of 1008
South Carolina Avenue, S.E. This is for a variance
fromthe | ot occupancy requirenents under 403 for an
addi tion to a nonconform ng structure under 2001. 3 and
woul d ask for a second.

BOARD MEMBER ETHERLY: Second, M. Chair

CHAI RPERSON CGRI FFI' S:  Thank you very much,
M. Etherly. | think that, one, we can begin with the
great reliance on the analysis of the Ofice of
Pl anni ng and their recomrendati on of approval of this
application. 1 think M. Jackson was very adequate in
laying out the history and why we are where we are
with this.

He did talk substantially about the
uni queness of this and | think the testinony that we

have heard today actually pulls it all together in ny
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mnd from ny deliberation, and that is that the de
mnms area of the lot is not the absolute
uni queness, but with that how it actually is shaped
with the alley, how it cuts in, the nonconform ng
aspect of 17 feet width. It is clear that it is
practically difficult to conply fully with the |ot
occupancy requirenments.

As we step into this whole aspect of,
well, why couldn't you bring it in under a special
exception, which is the last threshold, again | think
there is a strong argunent for sayi ng why you coul dn't
internms of noving it back a few inches or a foot or
taking a foot out of actually the addition is a
fascinating idea, theoretically, and M. Jackson is
right to bring it up

However, when you take a foot out where
does it conme out and is that then creating a
nonconformty in terns of a court or somethi ng of that
nature? It seens to be, just in ny own analysis,
becom ng practically difficult to figure it all out.

But that being said, in ny factoring in
del i berati on has nothing to do with the progression of
construction nor do | think that it relies. It is
certainly a factor in this case, but it is not a

persuasive fact in terns of neeting the test for the
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variance on this. And it certainly isn't obviously
sonmething that the Board rewards in ternms of taking
st eps.

| think though, however, |ooking at this,
not knowing full facts but just talking limtedly on
that, that just calculating, for alot of fol ks, what
the actual | ot occupancy is with this m ght have been
difficult in terns of the alley and such.

So there are sonme questions and there is
sonme reality of why it mght have come up, and then
with the condition as is testified today and in those
subm ssions, the conditions of the existing structure
that had to be dealt wth as construction was
pr oceedi ng.

Al'l that being said, clearly |I al so agree
with the Ofice of Planning's analysis and
deliberation that this wouldn't inpair the intent and
integrity of the Zone Plan or Map. The zone itself
and what is happening here, as you align the building
wi th the adjacent rear and not extend it further than
the original and the |ot occupancy based on the
smal I ness of this lot, doesn't nove out of the
paranmeters of the R4 District.

And | didn't see any testinony arising

speaking to whether this would inpair any aspect of
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the public good, and so | think we can rely on the

fact that it would not. And
and open it up for others.

VI CE CHAI R M LLER

just to followup. | nean,

| will leave it at that

| just want to coment

don't think this is a

case where the applicant

has gone and intentionally

built something in violation of the regulations to
position hinmself in a better position here. And |
think that there is no substantial detrinent at all in
the record on the community, the Zone Pl an.

And al so, the courts have said that we can
consider the severity of the variance requested and
this is de mnims. So | would support granting the
variance in this case.

CHAI RPERSON GRI FFI S:

Excel | ent. Thank

you. QO hers? Any other further deliberation? |If

not, we have a notion before us that has been

seconded. | would ask for all those in favor to

signify by saying aye.
ALL: Aye.

CHAI RPERSON GRI FFI'S:  And opposed? Ms.

Bai | ey?

MS. BAILEY: M. Chairman, the vote is 5-

0-0 to approve the application. M. Giffis nade the

nmotion, M. Etherly second. M. Jeffries, also M.
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MIller and M. Mann are in support. And, M. Giffis,

are we doing a sumrary order?

CHAI RPERSON GRI FFI'S: | see no reason --
unl ess there is objections fromthe Board Menbers or
the applicant, we can issue a summary order on this
and wai ve our rules and regul ations.

MS. BAILEY: Thank you, sir.

CHAI RPERSON GRI FFI' S:  Thank you very much.
Thank you both very nuch

MR. WALKER:  Thank you.

MR. DAVI D JACKSON: Thank you.

CHAI RPERSON GRI FFI'S:  Appreciate it and
good luck with finishing that off. Wth that let's
nmove on to the next and | ast case for the norning.

M5. BAILEY: Application 17395 of Jenal's
Ctadel LLC, pursuant to 11 DCMR section 3103.2, for
a variance from the rear yard requirenents under
section 774, a variance from the nonconformng
structure requirenents under subsection 2001.3, a
variance from the requirenent to provide a | oading
berth that is 55 feet deep under subsections 2201.1
and 2201.6, to allowthe establishnment of a m xed use
proj ect including agrocery store and general offices.
The property is in the Reed Cooke C-2-B District at

prem ses 1631 Kal orana Road, N W, Square 2572, Lot
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36. There are nine requests for party status, M.
Chai r man.

CHAI RPERSON GRI FFI'S: I ndeed. We're going
to take up party status first. W want you to know we
have allotted a full 35 minutes for this entire case,
so that's | guess sonewhat of a joke. I'mnot really
sure why this got on third case in the norning but it
did. And I will just let everyone know that we're
anti ci pati ng proceedi ng through the entire case here.

So if you have 12:00 lunch plans, we'll
give you a nonent to make calls, because you're not
going to nake it. The Board has al ready deci ded that
we will go well into our lunch hour and I will update
you as we get closer. W're not going to run this
until 4:00, but | think we can get through a good,

substantial anount of this, but I don't see us ending

before 1:30. We will | ose a Board Menber at 2: 00 so,
hopefully, we will finalize that.
That being said, I'm going to stop and

proceed with sone of this stuff. Let me run down. As
a prelimnary matter we will take up the request for
party status. |I'mgoing to run through and ask, first
of all, if you are currently with us, present, and
just a show of a hand will be fine, but |I'm]l ooking.

s Ms. Maureen Gal l agher? She is present.
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Geenfield, AW Geenfield of 2339 17'"

Street is not imediately present. Ms. Heat her
Hi ggi nbottom of 1670 Kal orana Road, present?  Not
present ? Not present. kay. Darrell Allison,
i ndeed, is here. Catherine Pugh, 1650? Also not with
us. Nat al i e Buda, 16607 kay. Daniel is not
present, Dani el Sepulveda, Sepul veda, 1660 Kal orans,
is not currently here. Sharon Saydah, 1666 Kal orama
Road? Not noting a present. kay.

And we do have the representative of the
Reed Cooke Nei ghbor hood Associ ation, Ms. Batra.

MR. BATRA: M. Batra.

CHAI RPERSON Rl FFI S: l"'m sorry, of
course. Good.

MR. LYDEN. And Peter Lyden as well, we
bot h represent Reed Cooke.

CHAI RPERSON GRI FFI'S:  And Peter Lyden wil |l
al so be present. Gkay. Board Menmbers, | would like

to take up the individuals at this point and |I' mopen

to -- I'"'msorry?

MR. RASMUSSEN. | also applied for party
st at us.

CHAI RPERSON CRI FFI S: | ndeed. The two

gentlenmen, if you would cone up, please. Let ne just

make a clarification while they are comng up to the
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witness table. O course, anything that happens in
this roomcreating this record has to be on the record
and the only way you're on the record is if you're
speaking into a mcrophone. So have a seat. " m
goi ng to have you state your name and address for the
record and then just bring up your point as you have
just then said it.

MR. RASMUSSEN. My nane i s Mark Rasnussen.
| live at 1654 Kal orana Road, Washi ngton, D.C.

CHAI RPERSON GRI FFI'S:  Okay.

MR.  RASMJSSEN: An opponent of the
proposed super nar ket and I have concerns regardi ng t he
-- many of the concerns that my ot her nei ghbors share.

CHAI RPERSON  CRI FFI S: Ckay. W t hout
getting into the substance, you had i ndi cated t hat you
are requesting party status. |Is that correct?

MR. RASMUSSEN. Yes, right.

CHAI RPERSON GRI FFI'S: Okay. |1'mgoing to
say two things. First of all, have you put in an
application for party status?

MR. RASMJSSEN: | do. I have it right
here.

BOARD MEMBER MANN: M. Chai rman?

CHAI RPERSON GRI FFI'S: Yes?

BOARD MEMBER MANN:  Exhi bit 25.
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CHAI RPERSON @RI FFI S: Ch, thank you so

much. How cone | don't have it listed? Is it tinely?
So there's 10 requests? Is that within our tine?
kay. There it is. Ckay.

MR. RASMUSSEN. Good, good.

CHAI RPERSON CRIFFIS: So we have -- |I'm
sorry. State your nanme again.

MR. RASMUSSEN:. Mark Rasnussen.

CHAI RPERSON GRI FFI'S:  Good. And?

MR. JOHNSON:. Canpbel | Johnson.

CHAI RPERSON GRI FFI S: And you also are
requesting party status?

MR JOHNSON: Yes, sir.

CHAI RPERSON CGRI FFI S: M. Mann, what is
t he exhi bit nunber on that?

BOARD MEMBER MANN: | haven't | ocated that
one yet.

CHAI RPERSON GRI FFI S: Did you submt an
appl i cation?

MR JOHNSON: | was told when | called the
office that it would just be necessary to conme down
with ny testinony.

CHAI RPERSON GRI FFI'S: COkay. Let nme go to
just a mgrational quip on the difference of

participation in every application. O course, this
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is aPublic Hearing. It's a public process. Everyone
and anyone is welconme to participate in this filing
and in all application cases, special exceptions and
vari ances.

However, there are several ways to do
that, two nost inportantly. As a person, you can cone
and at the tine where | call provision to provide
testinmony, all persons are able to cone forward and
provi de testinmony. Now, the second is a nuch higher
responsi bility and threshold and that is party status
and we will go through and establish parties or not.

And as a party you are a full partici pant,
an equal participant to the applicant, neani ng you are
abl e to conduct Cross exam nati on. The
responsibilities that the applicant has, so does a
party. The abilities afforded the applicant, so does
the party get, neaning if the Board has requests for
| egal briefings on issues or additional subm ssions,
the parties will be required to submt those. You are
al so required to put together a full case presentation
and, if you're in opposition, in opposition to the
appl i cation.

Is it your understanding that you would
like to be a party in this case or do you want to

provi de testinony?
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MR. JOHNSON: Yes. | ampresident of the

Dor chest er Tenants Associ ation, 394 units, apartnents
plus of fices and stores that are | ocated abutting the
property in question. | am also the chair of the
Urban Housing Al liance which is headquartered in the
Dor chest er House.

CHAI RPERSON &Rl FFI S: But is the
i nportance to provide the testinony and representati on
of the Dorchester?

MR JOHNSON:  Yes.

CHAI RPERSON GRIFFIS: So it's --

MR. J OHNSON: Dor chest er and
representation of the Urban Housing Alliance.

CHAI RPERSON GRI FFI S: So if we were to
all ow you 10 minutes to provide your testinony, would
that suffice or are you actually | ooking to present a
full case, provide witnesses, brief |egal issues on
t his?

MR JOHNSON: W have an exhibit
attachnment to provide as well that we would |i ke -- we
don't believe, at this point, that we would need to
provi de wi t nesses in addition, but we would be willing
to bring forth w tnesses.

CHAI RPERSON @RI FFI S: Vell, [I'm not

advocating it.
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MR. JOHNSON: If | have to.

CHAI RPERSON GRIFFIS: 1'mjust trying to
figure out what you really want to do. If it's just
to present -- | just want to be clear. If it's just

to present, you know, exhibits, photographs, whatever
it is, you want to go put it into the record and make
sure we look at it, that's one thing.

MR JOHNSON:  And we woul d be desirous of
t he opportunity to question the applicant, because t he
applicant is well-known, at least the applicant's
surrogates and partners are rather well-known to us.

CHAI RPERSON GRI FFI'S:  Okay.

MR. JOHNSON: I n ternms of persons who were
presenting on behalf of the applicant over nore than
a year at neetings that the ANC had hel d.

CHAI RPERSON GRI FFI'S:  Okay. Al right.

MR. JOHNSON: And t he applicant al so chose
not to engage us, 394 units of tenants.

CHAI RPERSON GRI FFI' S: R ght.

MR. JOHNSON. That are right abutting the
property.

CHAI RPERSON GRI FFI S: Right. And to be
absolutely clear, we have an application before us.
You just sat through a couple of special exceptions

and variances and the jurisdiction of this Board goes
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directly to those. W're going to figure out whet her
there is a uniqueness to this and the practical
difficulty, whether it inpairs the intent and
integrity of the Zone Pl an and Map or the public good.

| won't allow just because, one, of tine
and, two, it's beyond our jurisdiction getting into a
| ot of history of representation or fal se
representation. But we'll need to know the facts of
why we are where we are.

MR JOHNSON:  Sure.

CHAI RPERSON GRI FFI'S:  Okay. So you woul d
like to have cross exam nation also. Have we found
t hat application yet? OCh, no, you said you hadn't put
one in. Al right. Then okay. It seens to ne that
how you woul d be uniquely or distinctly inpacted if
this was approved, you're sayi ng t hat as
representation of the Dorchester, which is numerous
units adjacent, and al soretail establishnments in that
you have that aspect.

Are there any ot her aspects that you find
are uniquely or distinctly inpacting you?

MR. JOHNSON:. Certainly, there are also
children in the building that would traverse there
going to H. D. Cooke El ementary School, going to Marie

Reed. And one of the key i ssues that we are concerned
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about along with the traffic congestion and i ncreased
vi ol ence and whatnot is the ability of people to carry
on their normal operation.

CHAI RPERSON GRI FFI'S:  Okay. What is the
issue of the retail in the Dorchester now?

MR JOHNSON: The issue with the retail in
t he Dor chester now?

CHAI RPERSON GRI FFI'S:  Yes. | understand
t he el ement of okay, so you have the -- how woul d t hat
be uniquely or distinctly inpacted?

MR. JOHNSON:. Well, certainly, thereis a
mar ket in the Dorchester that is, you know, currently
there. That is a Class B, has a Cass B |icense, and
is very nmuch serving the needs of the conmmunity. W
al so have two other stores within a block that serve
t he, you know, grocery needs of the community. And
think that these small businesses would certainly be
j eopar di zed.

CHAI RPERSON GRIFFIS:  Ch, | see. (kay.
Any ot her questions fromthe Board at this tinme?

VICE CHAIR MLLER. Yes. Are you asking
to get party status to represent the Dorchester
Tenants Associ ati on and/or the Urban Housing Alliance
and/or yourself in your personal capacity? |'mjust

not clear. W don't have an application before us.
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MR, JOHNSON: Well, | would certainly be

delighted to submt an application imediately. Yes,
all of the above.

VICE CHAIR M LLER And do you have
aut hori zation fromthe associations?

MR JOHNSON: Yes, | do. W had a board
neeting that addressed this and | was given
authorization to express its position.

VICE CHAIR M LLER And would you be
representing, for instance, both interests at the sane
time?

MR. JOHNSON: The Urban Housing Alliance
as well as the Dorchester Tenants Association, yes.
Dorchester Tenants Association is limted to that
bui | di ng. The Urban Housi ng Al l i ance addresses i ssues
t hroughout Washi ngt on. Primarily, we have been
concerned wi th Adans Morgan, Col unbia Hei ghts and the
Shaw nei ghbor hoods.

VICE CHAIR MLLER But it's located in
that building. 1Is that --

MR JOHNSON: Yes, that's where our
corporate office is | ocated.

VICE CHAIR M LLER. Ckay. So you're not
representing themwth respect to the inpact of this

application on the office and buil di ng.
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MR. JOHNSON:. On the comunity.

VICE CHAIR M LLER  You're --

MR JOHNSON: On our constituents.

VICE CHAIR M LLER: On your constituents
city-w de?

MR JOHNSON: Constituents in that area.

VICE CHAIR M LLER: On, okay.

MR. JOHNSON: And, you know, that's the
focus here.

VICE CHAIR M LLER Right. Okay.

COW SSI ONER JEFFRI ES: Wai t. So excuse

VICE CHAIR M LLER. Go ahead.

COW SSI ONER  JEFFRI ES: Wai t . M.
Johnson, so you are representing the Urban Housi ng
Al liance as well? They have taken a vote?

MR JOHNSON: Yes, sir.

COW SSI ONER  JEFFRI ES: And they have
aut hori zed you to speak on their behal f?

MR JOHNSON:  Yes.

CHAI RPERSON GRI FFI S: | may have m ssed
it. Wwo is the U ban Housing Alliance?

MR. JOHNSON: The Urban Housing Alliance
is a nonprofit organization that is comunity-based

that is concerned with fighting the displacenent of
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| ow and noderate i ncome persons.

CHAI RPERSON GRIFFI'S: Soit's a nonprofit?

MR. JOHNSON:  And businesses in D.C.

CHAI RPERSON CRIFFI'S: Soit's a nonprofit.
Does it have nenbershi p? Does it have a board?

MR JOHNSON: Yes, it does.

CHAI RPERSON GRI FFI S: How many on the
boar d?

MR. JOHNSON:  And we're 501- C3.

CHAI RPERSON GRI FFI'S:  Okay. What is the
menber shi p nunber? How many nenbers do you have?

MR. JOHNSON: How nmany nenbers do we have?

CHAI RPERSON GRI FFI' S: Yes.

MR. JOHNSON: | don't have an exact count.
| woul d say 80.

CHAI RPERSON GRI FFI'S: And you said that
they are from Adans Mdrgan and Col unbi a Hei ght s?

MR JOHNSON:  And Shaw.

CHAI RPERSON GRI FFI'S:  And Shaw?

MR JOHNSON:  Yes.

CHAI RPERSON GRI FFI'S: 80 nenbers.

COWM SSI ONER JEFFRI ES: Ckay. Excuse ne.
So | guess |I'mback on to the Urban Housing Alliance.
So this organi zation i s opposed to the variances that

are being applied for?
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MR,  JOHNSON: Correct, as is Dorchester

Tenants Associ ati on.

CHAI RPERSON GRI FFI'S:  And how woul d the
Ur ban Housi ng Al |l i ance nonprofit and board and nenbers
of 80 in three different nei ghborhoods be uni quely or
distinctly inpacted if this was to be approved?

MR. JOHNSON: Wel |, anong our constituents
-- we consider the Dorchester Market as anong our
constituents. W al so have i nterest and concern about
the residents both across the street and in the
adj oi ni ng nei ghbor hood.

CHAI RPERSON GRI FFI'S:  And nost of themare
repr esent ed.

MR JOHNSON: | understand.

CHAI RPERSON GRI FFI'S: I f not by the ANC or
t hensel ves. And are they nmenbers of the Urban Housi ng
Al'liance?

MR. JOHNSON: No, they are not objective,
specific menbers of the Urban Housing Alliance.

CHAI RPERSON GRI FFI S: kay. Just an
abbrevi ati on, nmaybe for expedition of tine, | don't
see how the Urban Housing Alliance would rise to the
| evel of party status here and | think it actually
deters fromyour request for party status in terns of

the Dorchester. So | will |eave you an opportunity to
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clarify that, whether you want to bring separate party
status or you want to renove that.

Frankly, | wll be direct. I woul dn't
support the establishnment of party status for the
Ur ban Housing Alliance.

COW SSI ONER JEFFRI ES: And | wouldn't
either, so | don't knowif --

MR, JOHNSON: You are saying that you
woul d not support party status, sir?

CHAI RPERSON GRI FFI'S:  That's correct.

MR, JOHNSON. Ckay.

CHAI RPERSON CRI FFI S: Not of the Urban
Housi ng Al li ance.

MR, JOHNSON. Ckay.

CHAI RPERSON  CRI FFI S: I think the
Dorchester isreally what is critical here and I think
that's the primary issue in terns of the site and how
it would be uniquely or distinctly inpacted.

Are you anenable to just taking it up as
t he Dorchester?

MR. JOHNSON: That would be -- | would be
amenabl e.

CHAlI RPERSON GRI FFI S: Good. Ckay.  Any
ot her questions, clarifications?

BOARD MEMBER ETHERLY: If 1 could, M.
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Chair, I wll just note for the record just for the
sake of process, we would need to waive in the notion
for party status as it would be technically late as
M. Johnson is bringing it forward today, which in
advance | would not necessarily be opposed to.

| agree with the direction regarding the
Ur ban Housing Alliance. | want to nake sure |'mcl ear
on a question that Ms. MIler asked earlier and that
was that you have, in fact, had a vote on the part of
t he board --

MR JOHNSON:  Yes.

BOARD MEMBER ETHERLY: -- of Dorchester
Tenants Association regarding their position on this
appl i cation?

MR JOHNSON:  Yes.

BOARD MEMBER ETHERLY: And that vote has,
in fact, authorized you to serve as their
representative.

MR JOHNSON:. Correct.

BOARD MEMBER ETHERLY: (Okay. Excellent.
Thank you, M. Chair.

CHAI RPERSON @RI FFI S: Good. Thank you
very much and that's excellent clarification. And
yes, we are not deliberating. We're gathering the

facts on the application because it's not before us.
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That would be our first step in waiving it. W'l
hear from obviously, the applicant in response to al
of these, but | think we needed to gather the
i nformation.

Let ne go to then next, if we don't have
any other questions -- does anyone have any other
guestions of M. Johnson?

COWM SSI ONER JEFFRIES: | guess |I'mstil
trying to understand why you weren't able to nove
ahead with filing party status for the Dorchester
Tenants Associ ati on.

MR, JOHNSON. M. Jeffries, my situation
in regard to that is that we were not aware of the
requi renent to nmake another filing. | had -- when
talked with the office, | asked if it would be
necessary for us to send in a letter prior to this
hearing date and I was advi sed that that woul d not be
necessary, that it would be satisfactory to come with
t he testinony.

And per haps that was ny m stake in relying
on this or ny m sunderstandi ng of what | was told, but
| amusual ly very cl ear on these things because | have
testified before other boards in the District of
Col unmbia and before Gty Council. And |'m rather

clear in ternms of these kinds of things, and | just
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accepted it as a pro forma understanding that, okay,
it would not be essential at this tine.

| had, at one tinme, testified before the
other Zoning Board and all that was required was
filling out the cards.

CHAI RPERSON GRIFFIS: It's not essenti al
for you to put an applicationinif you re wanting to
testify. You're comng for testifying.

MR JOHNSON:  And in terms of -- and |
indicated at the tine of the conversation that | was
representing the Dorchester Tenants Association and
Ur ban Housi ng Alliance. So | woul d have t hought that,
you know, the differential here would have been -- you
know, would have been clear, but | would certainly
accept responsibility for msunderstanding in that
regard.

CHAI RPERSON @RI FFI S: kay. Any ot her
clarifying aspects or questions at this time? Very
well. There we are. M. Gallagher, | would ask you
to cone up and also M. Allison. | just have a quick
guestion of you both.

Al so, we do have tinely requests for party
status on these and the Board has | ooked at each of
them and | am going to ask whether you have thought

about joining together in a single party know ng full
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well that, for me, the nost inportant question in
establishing party status is how one woul d be uni que
or distinctly inpacted. And when we have 10
i ndi vi dual s saying the exact sane thing, one seens to
wonder where is the uni queness aspect to it.

There is al so an aspect of efficiency and
al so persuasi veness. And what do | nmean by that? The
ef ficiency, obviously, is one strong case presentati on
rat her than 10 smal |l er, perhaps weaker presentations.
| have the full jurisdiction and evoke it constantly
of not allowing repetition of informtion. And so
with that I wll turn it over to you if you had
t hought about that.

|"msorry. Substantively, in |ooking at
all these, there are very clear aspects that are
comng to the forefront and | think they are i nportant
to bring to light in this application in the Public
Hearing process. W obviously have children's safety
whi ch was brought up by M. Johnson.

There are numerous different pieces to
that, the traffic, the |oading of course. There is
the car lights that have been tal ked about. There is
t he environment. There is the character of the
nei ghbor hood. All these, we fully understand they are

i nportant issues.
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"1l turn it over to you.

MR ALLISON: W have. In fact, that's
why just the two of us are here. W do have a unified
voice with just one statenent.

CHAI RPERSON Rl FFI S: See that? [f
woul d stop talking for a nonent, we would get sone
things done. GCkay. And in that sense then, who is
the joint party requesting status?

M5. GALLAGHER: The joint party woul d be
the followi ng people, actually everybody from the
Kal orama Road 1600, which is Catherine Pugh, nyself,
Darrell Allison. You didn't nention Natalie Buda, but
she had put in one al so.

CHAI RPERSON (Rl FFI S: Oh, | did. Yes,
Exhi bit 29.

M5. GALLAGHER: Oh, he did. 1'm sorry.
| m ssed that.

CHAI RPERSON GRI FFI'S:  No, thank you.

M5. GALLAGHER: Sharon Saydah, Heat her
Hi ggi nbottom Dani el Sepulveda and AW G eenfield.

CHAI RPERSON CRI FFI S: Ckay. And, M.
Rasnmussen, have you thought about joining this panel
of fol ks?

MR. RASMJSSEN: I wll join it if the

testinmony that | prepared will be considered by the
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Board w thout, you know, any sort of, you know,
di scount, | guess, that it woul d be consi dered just as
strongly if | were to have presented it here.

CHAI RPERSON GRIFFI'S:  Absolutely. And,

actually, you bring up nunerous points but |I'm going

to address two very inportant ones. First of all, you
have a very substantial, and |I'm sorry | didn't
recognize it imrediately, | actually read it, a very

substantial witten docunent into the record. W will
read all this and reread it as we go into
deliberation. So that is already on the record.

MR.  RASMUSSEN: | have sone additiona
information | would like to --

CHAI RPERSON GRI FFI'S:  Good. And so now,
as we put together, as this case presentation is put
together, I"manticipating there is going to be one or
two leads in the case presentation. For cross
exam nation there would only be one person that would
do cross, but there is no reason why they woul dn't
call people as their witnesses to present testinony or
put testinony on in that frame. So | think there is
anpl e opportunity for you to do that.

If, in the worst case scenario, you fee
that the case presentation wasn't adequat e enough, you

could certainly ask the party that you have joined, if
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you decide to do that, to request that the Board
accept additional witten information and it has been
a long time since we have refused anything of that
that's germane to the case. So there is those
el enents that | think woul d be adequat el y addressed i f
| have spoken to your points.

MR. RASMUSSEN. Right, and then I could
submt that now or later or either tine.

CHAl RPERSON GRI FFI S: You nean your
exhi bits and testinony?

MR, RASMUSSEN:  Yes.

CHAI RPERSON GRI FFI'S:  You woul d submt it
and if you join the party and we establish themas a
party, then you would submt it in with their case
present ati on.

MR. RASMUSSEN. Ckay. All right.

CHAI RPERSON GRI FFI'S:  Is that acceptabl e?

MR. RASMUSSEN: Yes, sir, that's
accept abl e.

CHAI RPERSON GRI FFI' S:  You guys wi | | accept
hi n?

MS. GALLAGHER: Yes, | think so.

CHAI RPERSON GRI FFI'S: Okay. And there it
is. So we basically have one, two, three, four, five,

six, seven, eight, nine persons that had put in
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applications that have nowjoined into a single party
in opposition if | understand correctly.

M5. GALLAGHER: And we actually have a
statenent, you know, for the witten testinony for --
wi th everybody's nane at the end of it as well.

CHAI RPERSON GRI FFI S: Excellent. W're
going to take this up first then. 1'm going to ask
actually, M. Johnson, if you could just give a seat
to M. 3 asgowto give conment on the establishnment of
this joint party of residents adjacent to and
i ncl udi ng Kal orama, 17'" Street and | think that's it.
Par don ne.

MR. GLASGOW Al right. Just briefly,
M. Chairman, in going through the witten request for
party status we did not find anything that directly
related to the issues in this case. There were a
nunber of issues raised with respect to a grocery
store in the nei ghborhood.

The grocery store is permtted as a
matter-of-right. The office use is permtted as a
matter-of-right. W haven't asked anything for FAR or
any of the uses on the property. The |ocation of the
i ngress/egress to the garage, the approxinmately 120
space garage has been there since 1947, used to a

greater or to a | esser extent depending on the uses

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

68

that were in the G tadel Building over those decades.

The | oadi ng berth is exactly where it was
before. The issue there is what is the length of the
| oadi ng berth, whether it's going to be 40 feet or 55
feet. And there was nothing in any of the subm ssions
that had anything to do with any uni queness in how
these individuals were affected by that |ocation of
the | oading berth and, specifically, the size of the
| oadi ng berth.

And with respect to the year yard, the
variance to | ocate the cool er that serves the office,
there is no comment on that at all and that is the
pi ece that affects how many parking spaces we're able
to put inthe building. If we nove the cooler, there
will be a |oss of parking spaces underneath. [If we
have the variance to nove the cooler to the east end
of the site, there will be nore parking in the parking
gar age.

CHAI RPERSON CGRI FFI'S:  Excel | ent and wel | -
said. And the Board isn't lost on the fact and is
very clear, | should say, that this is not a use
vari ance, that what we're not doing is |ooking at an
application that is going to either allow or prohibit
the retailer fromgoing in there.

However, the area el enents are as st at ed,
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the |l oading requirenents for that. |'mnot sure how
| separate that element fromthe surroundi ng adj acent
nei ghbors' concerns of the project. | think within
the hearing, wi thout getting too substantive of it,
but within the hearing we will obviously be able to
direct jurisdictionally and appropriate el enents that
we will have control over.

But how do | separate that out at this
poi nt when | have people comng in in opposition to
the | oading aspect of this? And I'"mnot so sure in
order to establish party status that | would have to
show t hat sone of their other concerns are germane or
not germane, because we haven't heard their case
presentation yet. So how do | separate them out?

MR GLASGOWN Right.

CHAI RPERSON GRI FFI'S: And say well, you
know, you're not tal king about the issues that we'l
actually get to here.

MR. GLASGOW Well, | understand. That is
why you all have to nmake a decision as to whether to
let themin as a party. Wth respect to the docunents
that they filed to establish party status, | think
that in that application it's incunbent upon themto
make their case, and at |least our view is that they

have not nade their case with respect to that. They
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have not tied in their request to show the uni queness
and how it relates to the variances that are
request ed.

CHAI RPERSON GRI FFI'S:  Okay. Interesting
point. Comments?

VICE CHAIR MLLER | think it's a good
point, but | think just combn sense-wise | think
that, you know, we are tal ki ng about the | oadi ng berth
and the rear yard, but these are individuals whose
homes are in close proximty and | think we can
appreciate that they would be directly affected by
traffic or truck nanagenent or whatever, those ki nd of
i ssues that | expect to come out in this hearing.

But | think your point goes to when they
are presenting their case that they may want to focus
on the specific relief that is requested, as opposed
to having a supernmarket there in general

CHAI RPERSON GRIFFI'S: | would differ with
you a little bit.

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRIFFI'S: In that | certainly
think the el ements are going to conme out. However, |
don't think we're going to spend a lot of tine. I
mean, if we're tal king about traffic counts and, for

i nstance, even pedestrian traffic, which is one of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

71

i ssues, some of it's positive and a lot of it is
negative that is comng up. W're going to have be
shown very clearly and directly how that relates to
the relief that is being sought, right?

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRI FFI'S:  Ckay. Just to be
cl ear.

COWM SSI ONER JEFFRIES: | do feel that the
applicants' conments are conpelling as it relates to
the party status and | think, you know, if we're going
to go forward with, you know, granting this party
status, | think that the nessage should be |oud and
clear that, you know, our focus is very narrow and
that, you know, as you approach and make your case
here you really need to be very, very close to or
directly tied to those variances, the relief that is
actual |y bei ng sought.

A lot of other kinds of issues that are
com ng up, particularly around use and grocery store
and traffic and those things are really just not part
of this application. This is a very narrow w ndow t he
way | read it, unless soneone else sees it
differently, but | think the relief that is being
requested is very narrow.

CHAI RPERSON CGRI FFI'S:  Ri ght.
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COM SSI ONER  JEFFRI ES: It's not

expansi ve.

CHAlI RPERSON GRI FFI' S: Yes.

COWM SSI ONER JEFFRI ES:  And you head down
that road, that is why, you know, you' re going to | ose
it, so the issue is nade.

CHAI RPERSON GRI FFI'S: | think your words
were excellently said and the focus is narrowon this,
but we'll get to that. Wthout getting into the
substance, we still have the party status. W have a
joint party, ones that are adjacent, and oftentines
that' s enough for us to get through the establishnment
of party status.

There is a high threshold to be
establ i shed, but just on adjacency you woul d obvi ously
be inpacted and affected. Now, the burden goes to
that who i s established as a party to be persuasive or
prove whet her they are, you know, negatively inpacted
to the level that we would deny it.

So | think M. dasgows points are
excellent. | would note that it's in opposition to
the granting of party status?

MR GLASGOW That is correct.

CHAI RPERSON GRI FFI'S: Okay. |I'mgoing to

just hear from the ANC on their coment. M.
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Rasmussen, if | could just have you give up your seat
for a nmoment for the ANC nenber. Yes, I'mgoing to
have you stay if you don't mnd, M. @ asgow.

MR GLASGOW  Sure.

CHAI RPERSON CGRI FFI' S: Because | ' mgoing to
run down the list. And just to be clear on where I'm
going, | think the Board knows where | am but we have
t he Reed Cooke Nei ghborhood Associ ation. W have M.
Johnson representing Dorchester and now, we have a
j oi ned group of adjacent neighbors as a party. There
are three requests for party status that |'m | ooking
at at this time unless others see differently.

A very good norning to you, sSir.

MR. ROTH: Good norning, M. Chairnman,
Menbers of the Board.

CHAI RPERSON GRI FFI'S:  Nanme and address?

MR. ROTH: Al an Rot h, Chairperson, ANC-1C.
My address is 1845 Vernon Street, N W

CHAI RPERSON GRI FFI'S:  Excellent. | just
brought you up as you are already established a party
as ANC, whether you had a position, the ANC had a
position on the joint party status of the adjacent
nei ghbors.

MR. ROTH. | have no objection. | don't

t hi nk anyone on t he ANC woul d have objection to party
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status certainly for the residents of the 1600 bl ock
of Kal orama Road.

| assune you'll hear fromthe Reed Cooke
Nei ghbor hood Associ ati on. I'"'m not entirely sure
whet her they requested party status and the case that
they would present is essentially identical to the
case that the residents of Kalorama Road would
present, so | leave that to the Board's discretion as
to whether or not you want to urge themall to join
t oget her.

I"'m not going to oppose M. Johnson's
request for party status, but I do have some concerns
and questions about it. First, there is the obvious
issue of it not having been filed. Second, although
M. Johnson is correct in saying that he is currently
the president of the Dorchester Tenants Associ ati on,
t he status of that associ ati on has been t he subj ect of
litigation between different groups of tenants.

There was an el ection held. The election
was vitiated and M. Johnson reassunmed his previous
position as president. There is supposed to be
anot her el ection hel d.

CHAI RPERSON GRI FFI'S: Wt hout spendi ng t he
whol e norning on the rest of that --

MR. ROTH | just have questions about his
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bona fides representing the entire group.

CHAI RPERSON @RI FFI S: Do you think then
t he ANC woul d be opposed to establishing M. Johnson
as a party in this case?

MR ROTH. Well, as | said, |I'mnot going
to oppose it, but I think it's inportant the Board
have that information and you can neke your own
deci sion on that.

VICE CHAIR M LLER Excuse ne. |'msorry
to junmp in here, but | don't think M. Roth could
represent the ANC s position on that because it didn't
go before the ANC. They haven't had notice of the
filing. There was no filing.

MR. ROTH: | think that's probably a safe
way for me to handle it.

CHAI RPERSON GRI FFI' S: I ndeed. Very wel .
And you weren't opposed to the Reed Cooke. The ANC
doesn't have a position in opposition to the Reed
Cooke Nei ghborhood Association, but in terns of
ef ficiency you' re saying they mght want to join with
the --

MR.  ROTH: You know, subject to the
Board's discretion and the decisions of the parties,
we certainly have no objection to the Reed Cooke

Nei ghbor hood Associ ati on being a party.
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CHAI RPERSON GRI FFI' S:  Ckay. M. d asgow,

turning to you on the Dorchester, M. Johnson's
representation and al so on t he Reed Cooke Nei ghbor hood
Associ ation. Does the applicant have a position on
t hose party status requests?

MR,  GLASGOW W oppose M. Johnson's
request to represent as party status. | was going to
ask for that witten -- any witten resolutions,
anyt hing el se having to do with this would have to be
submtted for the record. Qur experience with Board
staff is that they don't tell people not to file a
request for party status, that they are told to file
t he docunents that are required.

We are proceeding with the hearing today.
| don't think that, particularly when you have had
experience com ng bef ore adm ni strative agenci es, that
you have this type of error. You have the issues that
are outstanding that have been alluded to by
Comm ssioner Roth and then cone in the day of the
heari ng and ask for party status. | think that that
shoul d be deni ed.

Wth respect to the Reed Cooke situation,
that is -- leave that up to the Board as part of the--
because Reed Cooke's request was very simlar to the

rest of the parties as to what their issues were, as
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to whether there is a joinder of that group.

| would separately object to M. Batra's
request because he lives up and around the bl ock, he
is nore than 200 feet away, his request for party
status which | think the Board Menbers have not gotten
to yet. He is not across the street. He is up over
on Euclid Street. He is nore than 200 feet fromthe
property. He is about 300 feet.

CHAl RPERSON GRI FFI'S: ' msorry. You were
saying that M. Batra is putting in an individual
request for party status?

MR GLASGOW Yes, he had two in there.
At least that's what we have got out of it.

CHAI RPERSON GRIFFI'S:  Is that right?

MR ROTH. M. Chairman, if you | ook at
Exhibit 27 in the file, apparently what happened is
M. Batra's No. 27 got filed underneath Ms. Saydah's
No. 27.

MR. BATRA: | was going to wthdraw that
i ndi vi dual application just as part of the Reed Cooke
Associ ati on.

CHAI RPERSON CGRI FFI' S: Excel | ent. Oh, |
see. Oh, | see. So it was stapled on to another one.
Interesting. And, M. Batra, you said off the record

that you were | ooking to withdraw that individual and
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you are representing the Reed Cooke Neighborhood
Association. Ckay. Excellent. Well, there we are
t hen.

Let me ask the individuals that are here,
then M. Batra will conme up. Have you thought about
joining into one group the Reed Cooke Association
party request?

MR ROTH. |Is that another chair? Just
grab a chair up here.

CHAlI RPERSON CRI FFI S: Oh, okay. Good
good, good. Thank you. Ckay.

MR BATRA: Was that directed to --

CHAI RPERSON GRI FFI'S: W'l | start with the
i ndi vi dual s.

M5. GALLAGHER: Actual ly, you know, |
t hi nk that we woul d consi der joining as | ong as all of
our voices could be heard.

CHAl RPERSON Rl FFI S: kay. Let's put
sonme context tothis and I'lIl get to M. Batra before
-- we have all had nunmerous applications in this, not
al ways controversial or nmaybe they are, 1 don't
remenber, but oftentinmes the Reed Cooke Nei ghborhood
Association, as | read the application for party
status, represents a broader view and protection of an

overlay and then individuals often get into nore
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specific el ements of howl amspecifically inpacted by
t his.

M5. GALLAGHER  Right.

CHAI RPERSON GRIFFIS: | find that those
are two varying |l evels of interest. However, if they
were to join, | think it would be phenonenal and I
think -- obviously, nmy personal opinion is that it
of tenti mes cones out a nore persuasive presentation of
i nformation, but | et me see what you have to say about
t hat .

MR BATRA: M. Chairman, we would be
happy to join in. | think, as you said, we do
represent a broader view of the neighborhood as
opposed to the direct inmmediate inpact on the
i mredi ate nei ghbors, but after they present their
testi mony what has not been covered we can kind of
j ust add on. So | think we would be fine joining
t oget her. | mean, we could just nake sure that
everything i s covered.

CHAI RPERSON GRI FFI'S:  Okay. It may just
be nonmencl ature but there is going to be one. [If you
were to join, there is going to be one case
presentation, so you would call them up for their
testimony or as w tnesses. Is that what you nean?

And after they are done you'll do cleanup and nake
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sure that they have hit all the points?

MR. BATRA: | think nentally we envi si oned
that we were taking turns on different portions of the
t esti nony. If that's not the way it ought to run,
t hen we should --

CHAI RPERSON GRI FFI'S: Al right. Just for
clarity, it's going to be, | nean, you're going to
have to organi ze your case presentation as you would
and then, obviously, it's going to be one tinme to do
a case presentation, we can get that through. The
perhaps nore critical semantics is going to be who is
conducti ng cross exam nati on.

MR BATRA: And | think we discussed it.
| f we did cone together potentially there could be two
of us up here and one of us woul d speak per w tness.
One of us would cross per wtness.

CHAI RPERSON GRI FFI'S:  Okay. So then one
person crossing each w tness?

MR BATRA: If that's --

CHAI RPERSON GRI FFI' S:  But you nmay have two
peopl e doi ng cross?

MR  BATRA: In the rare instance if
sonmething i s not covered.

CHAI RPERSON GRI FFI'S:  Ckay. We'Ill get to

it. And | don't want to take a lot nore tine on al
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of this, because | think we're all going in the sane
direction. Soif it's anenable, then you fol ks would
join then in one party in opposition. s that
correct?

MR. BATRA: Just a question. Does that
[imt our tinme for presentation? Is that cut in half?

CHAI RPERSON CGRI FFI'S:  Nope. Actually, the
time is going to be set by ne and it has to be in
charge with the regul ati ons judiciously set.

MR. BATRA: (kay.

CHAI RPERSON GRIFFI'S: But in all reality,
we're going to set atinme, alimted -- | will keep
track of the tinme presentation for the applicant.
Then all the opposition has equal tine that the
applicant has. So if the applicant takes an hour or
let's be realistic, 15 mnutes, right, then not all
parties in opposition get 15 m nutes.

Everyone in opposition gets 15 m nutes.

So no, thetinmeis -- you don't have nore tinme with 10
parties, less time with one party. It's the sane
anount of tine. That's why |1'm saying for the

ef ficiency of your own case presentation, if you can
coordi nate and col | aborate, you're going to use that
all the sane tine.

MR. BATRA: (kay. That sounds --
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CHAI RPERSON GRI FFI S: Make sense?

MR. BATRA: It nakes sense, yes.

CHAI RPERSON GRI FFI'S:  Okay. Good. Then
| think we ought to run with that, at this point,
unl ess the ANC or the applicant has any objection to
the joining of those, at this tine.

MR. GLASGOW No objection to the joined
and you've got ny objections of party status on the
record.

CHAI RPERSON (Rl FFI S: Ri ght . Exactly.
kay. That being said then, | think -- pardon ne?
Al right. Unless there are any other comments t hen,
let's take up the first request for party status that
we have. W're going to call up the Reed Cooke
Nei ghbor hood Associ ation party in opposition, as you
have all joined into it or whatever you want to namne
yourselves. But it would, obviously, be that of the
menbership of the association and specifically the
individuals which I won't go all the way through,
we're very clear on who those are, at this point.

Any comment on that? Let nme hear any
opposition to granting the party status of that
request. Not noting any Board Menber that has
opposition, is there a consensus of support for

granting of the party status in opposition of the Reed
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Cooke Nei ghbor hood Associ ation and assi gns?
Consensus? Everyone with nme?
VICE CHAIR M LLER:  Yes.

CHAI RPERSON GRI FFI S: Excel | ent. Very

wel | . Then we will take it as a consensus of the
Board we'll establish a single party of the Reed
Nei ghbor hood Association and we'll look forward to

your presentation and representation and al so cross as
we proceed through this. Let's take up the next and
the | ast then request for party status, which is from
the Dorchester, the adjacent apartnent building, as
represented by M. Johnson.

As M. Etherly had indicated, aptly, we
will need to waive our exceptions of discussion or
rat her deliberation on the party status and | would
ask i s there opposition to waiving that requirenent of
filing of the party status application in a tinely
manner? Ms. Mller?

VI CE CHAIR M LLER: Yes, | have opposition
toit. | didn't hear a really good enough reason. M
experience with the staff also is that they are quite
hel pf ul in guiding conmmunities in what t he
requi renents are. And I'm a little bit concerned
about just an allegation that the staff told them

sonething that wasn't so. But in addition to that,
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"' m concerned about what the chair of the ANC has
indicated with respect to the status of that tenant
associ ati on.

"' m not saying we're making any findings

about it, but it was enough to concern nme as to the

representati on. W don't have in witing a
resol ution. W don't have an authorization. And
finally, | think that there are enough other -- well,
not finally. There are also enough other

organi zati ons and nei ghbors representing, in party
status, the concerns of the imediate community that
bei ng the Reed Cooke Associ ation, the ANC

And finally, our proceedings allow for
testimony and | think that M. Johnson wanted to
submit testinony representing the interests of that
organi zation and that can conme in. So | think that
t hey can nmake their case that way.

CHAI RPERSON GRI FFI S: Very wel | . [f 1
understand you correctly, you don't support waiving
the tinmeliness subnm ssion requirenents, because you
haven't seen anything that i s persuasive that woul d be
initself to waiving that. But even if you did, in
substance, you probably wouldn't support a party
status. O hers?

COWM SSI ONER  JEFFRI ES: M. Chairman?
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Again, | do not support a waiver of our rules as
relates to this issue. | did not find M. Johnson's
comments particularly persuasive. In fact, he al nost,
to ne, made the case that he has sufficient experience
inthese types of matters and woul d knowthat a tinely
filing woul d be required.

| don't want to get into any discussions
bet ween the O fice of Zoning and him but | do find it
interesting that we have had such huge nunbers of
i ndi vidual s doing this correctly. 1 think that would
j ust send the wong nessage and del ude our procedur al
integrity here. So | would not support a waiver.

CHAI RPERSON GRI FFI'S: Good. And | tend to
go in the sanme direction as both of you. But specific
to that is noting how many tinmely requests for party
status we have, noting the fact that | believe this
has been sonmewhat publicized certainly in the
nei ghbor hood, the ANC has a | ong history of neetings
on this, the applicant shows that -- the application
shows that this was a PUD application.

It has not conme out of nowhere and the
organi zati on behind all of this is substantial to cone
inat this late date in our process to say it wasn't
awar e of what needed to have happened two weeks ago or

| onger ago. | alsotend to agree. | wouldn't support
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wai ving our rules and regulations for atinely filing
of party status application.

Are there other comments? M. Mann?

BOARD MEMBER MANN: | would support the
deni al based on tineliness. But | would coment that
Ms. MIler nmentioned that the ANC had rai sed concerns
regarding M. Johnson's representation of his
organi zation. And it is not often that we set the
sort of threshold that we ask for sone sort of
definitive proof that sonebody is representing a
particul ar organization in the form of any witten
subm ssions or affidavits or whatnot.

We often just take people at their words.
So | wouldn't want to give the inpression that that's
sonme sort of requirement in our regul ations.

CHAI RPERSON GRI FFI'S: Right. GCkay. And
| tend to agree. | think Ms. MIller wasn't -- ['II
| et her speak for herself. But | absolutely agree
with you, M. Mann, that part of ny deliberation, I'm
actually not hearing very strong deliberation that
that's the issue and that's not the issue, but |
appreciate you bringing that up. GCkay. M. Mller
| ast ?

VICE CHAIR M LLER  No, | think there is

a confluence of factors here, but | would say as we
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proceed we probably should be asking Reed Cooke
Associ ation, you know, for their authorization to
proceed. W certainly have it with the ANC

CHAI RPERSON GRI FFI S: | ndeed, we do.
kay. M. Jeffries?

COW SSI ONER  JEFFRI ES: | would hope,
however, just given the fact that the Dorchester
Tenant Association or the residents that |live there
that we would offer a significant anount of tine for
testinmony to them And, Chair, | would just sort of
ask that at that time that, you know, they are able
to, you know, have sufficient anobunt of tine to
testify in support. |I'mopen to that. But clearly
not waiving our rights as relates to a tinely filing

for party status.

CHAI RPERSON GRI FFI'S:  Indeed. [1'll take
that up after. |Is there any others that would like to
comment on that? Very well. Then | would --

MR JOHNSON: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes, briefly.

MR JOHNSON: Yes, sir.

CHAI RPERSON GRI FFI S: Can you turn your
m ke on?

MR, JOHNSON: There are several things

that | think are very inportant. Nunber one, in terns
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of any Ilitigations, Dorchester Tenant Association
brought that agai nst other tenants.

CHAI RPERSON GRI FFI'S: R ght.

MR JOHNSON: And that has been resol ved
and it is behind us.

CHAI RPERSON GRI FFI'S:  That's fine.

MR. JOHNSON: In regard to the right to
cross exam ne, we have, as | indicated, a nunber of
children in the building. W also have a nunber of
el derly that pass back and forth fromthere and that's
of concern. Additionally, the way that that diagram
is shown, it includes, let ne just say that the
parking |l ot for the Dorchester abuts the backend of
the buil ding. | don't see where any of this
addi ti onal land conmes from unless it's an
understanding between the Dorchester and other
parties.

CHAI RPERSON GRI FFI'S: R ght.

MR,  JOHNSON: But at present, that
certainly abuts there and it's not an issue of just
| engt heni ng sonething. It's expanding the territory.
Whereas, it's shown to be an addition. There is an
alley, a driveway for the Dorchester to its | oading
dock that it appears is al so subsumed i nto the Citadel

that as far as -- you know, in 26 years that | have
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been there, it does not exist.

CHAI RPERSON GRI FFI'S:  Okay. Fascinating.
We haven't even gotten into those el enents.

MR. JOHNSON:. Right.

CHAI RPERSON GRIFFI'S:  We're --

MR. JOHNSON:. Those are issues of cross
exam nation

CHAI RPERSON GRI FFI'S: | understand that.
But we're at a basic threshold issue of procedura
requirenents.

MR. JOHNSON: Right.

CHAI RPERSON CGRI FFI' S And whet her we woul d
accept your oral application for party status and
wai ve our timeliness regulations. Everyone el se was
required to put in a certain amount of docunentati on.

MR JOHNSON: | understand.

CHAI RPERSON GRIFFIS: It affords bal ance
for everyone. One, for us to be prepared, two, for
t he applicant to be prepared, three, for you to be --
knowi ng you were going to present or not present. And
my understanding right now is that the Board is
unani nous in not waiving our rules and regul ations.
And t herefore woul d deny the request for party status
on tineliness and I will do a notion to that l|ater.

But I et me just say for clarification, M.
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Johnson, this in no way prohibits you frompresenting
all the substantive el enents and testinony. And M.
Jeffries had nmade the point, and | woul d absolutely
agree, that we wll provide if -- well, we wll
provi de an opportunity to give testinony. It may not
be oral testinony, if we finish our proceedi ngs today.
But we can keep the record open for subm ssion of
witten testinony by the association that you
represent.

That being said, let's get back into our
brief deliberation. And it is ny understanding then
that | would nove that we deny the waiving of
timeliness for the request for party status of M.

Johnson representing the Dorchester and woul d ask for

a second.
COW SSI ONER JEFFRIES: | will second.
CHAI RPERSON  CRI FFI S: Thank you, M.
Jeffries. |Is there further deliberation on that?

VICE CHAIR M LLER  Yes, | just al so want
to note that M. Johnson has the opportunity also to
provide his questions to another organization that
shoul d be representi ng Dorchest er Tenants Associ ati on,
such as the ANC, so that there are still opportunities
inthis for himto nmake his case.

CHAI RPERSON @RI FFI S: Excel | ent. An
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excellent point. And even though the elenents that
wer e brought up in the case, you know, even in the way
and the fact of whether we would sonewhat prejudice
sonebody or nore inportantly as | look at it is not
get information that we should, | think it's fairly
clear that the ANC and the Reed Cooke and the other
i ndi viduals have brought up the safety of the
children, the elderly. There has been sone tal k about
the rear adjacent alley. 1 think thereis a perfectly
appropriate time that we wll get all t hat
i nformation.

Very well. W do have a notion before us.
It was seconded. Any other comments? Not noting any
other, then |I would ask for all those in favor to
signify by saying aye.

ALL: Aye.

CHAI RPERSON CGRI FFI' S:  Opposed? Very wel | .
| f you woul dn't m nd recording that vote, Ms. Bail ey?

MS. BAILEY: M. Chairnman, the vote is 5-
0-0 to deny the request to waive the 15 day
requirenent for filing of party status application.

CHAI RPERSON GRI FFI'S:  Ckay. Good. Thank
you very much, M. Johnson. W appreciate and | ook
forward to your testinmony. And with that then, we

have one party in opposition. | think we need to nove
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ahead with the case. 1'mgoing to have you all take
a very confortable seat in the back. Do you want?

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRI FFI'S:  Ckay. W're going
to just take five mnutes and | et you get organi zed,
|l et us stretch our legs and then we will be back for
the applicant's presentation of the case. Oh, I'm
sorry. If | can get everyone's attention before we
break, we have one nore item of business. M.
Et herly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. Now that we have gotten through the
easy part of party status, let nme nake a disclosure
and | would like toinvite comment fromour parties as
they have now been determned with regard to this
di scl osure. M enployer is the Md-Atlantic Coca-Col a
Bottling Conmpany, which is a customer of Harris Teeter
as well as many ot her supermarkets and stores here in
t he area.

This i s perhaps a case of first inpression
from the standpoint of having such a, shall we say,
wel | -defined sense of opposition to the application,
so | felt that it would be appropriate to make that
di scl osure and to invite any comment from any of our

parties regarding ny continuability to serve on the
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case. |1'Il state for the record that in terns of ny
day job, I'm enployed as Vice President of Public
Affairs, so | do not deal directly with supermarkets
fromthe same poi nt of decisions around deliveries and
our contractual rel ationships.

That being said, we are, of course, a
significant custonmer with a |arge anmount of trucks
whi ch conceivably could be part of the dialogue in
this particular case, not our trucks in particular,
but the issue of deliveries and |loading. |[I'll note
for the record, however, that | do feel that | amable
to sit on a case inpartially and listen to the facts
and adj udicate on the facts as they are presented and
on the testinony that is put before the Board.

But | felt that it would be appropriate to
make that disclosure and invite comment from our
parties regarding any concerns that you may have
regarding nmy continued participation in the case.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. Etherly. Are there quick questions
from the Board, first? Any questions? Not noting
any, M. d asgow?

MR. GLASGOW No opposition, M. Chairnman.

CHAI RPERSON GRI FFI'S: M. Roth?

MR. ROTH: M. Etherly, we spent many
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hours together in this room npst especially on the
Dunont Tower case, and whether we have agreed or
di sagreed on the final outcone, |'ve always found you
to be extrenely fair and thoughtful and | have no
objection to your sitting on this case today. Thank
you, M. Roth. M. Batra, any opposition to M.
Etherly or questions, first?

MR. BATRA: We have no formal opposition
to this. This is a case of first inpression for us
definitely. You know, | know his focus is on two
particul ar variances. If someone said that Harris
Teeters, 35 percent of their profit canme from Coca-
Col a products, that would be another issue. | don't
know. You know, | don't know what kind of |iquor
busi ness Coca-Cola is in and that's a key portion of
Harris Teeter's business. As a matter of fact, he
will only open if they can sell that kind of thing.

So presuming that's not the case, it's
just negligible, whichis what I'massumng it is, we
have no opposition.

CHAI RPERSON GRI FFI'S: Is Coca-Cola in the
| i quor business?

BOARD MEMBER ETHERLY:  No.

MR BATRA: No, | didn't think so

don't know how big this conpany is.
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BOARD MEMBER ETHERLY: Non- al cohol i c

beverages. Non-al coholic beverages.

CHAI RPERSON GRI FFI'S:  Just routine, right?

MR. BATRA: Right. | don't know what they
own and what other distributors they have, at this
poi nt .

CHAI RPERSON GRI FFI'S:  Sonetimes |' mfunny
when | don't even try to be. Oay. So we have no
opposition. Ckay.

MR LYDEN. M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes?

MR. LYDEN. |'m Peter Lyden. | live at
1726 Euclid Street and |I'mthe President of the Reed
Cooke Nei ghborhood Associ ati on.

CHAI RPERSON GRI FFI' S: Yes.

MR. LYDEN:. And | support M. Etherly's
continuing on the Board. And | believe his position
in public affairs with Coca-Cola probably will bring
sonme added value to this hearing and to our case
because he no doubt has heard about truck problens
fromone end of this city to the other and probably
out of the region. And | think having his in depth
knowl edge wi Il be val uable for us.

CHAlI RPERSON GRI FFI S: | nt eresting

position. Thank you very much. Anyone change their
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position hearing that? Oh, okay.

BOARD MEMBER ETHERLY: 1'Il note for the
record, M. Chair, that while it is definitely not
required of any of the parties to be supportive of ny
continued service, | appreciate your comments. | will
note and | don't take M. Lyden's remarks to suggest
this, but I wll note that as a Board Menber | am
required to sinply adjudi cate based on the record t hat
is presented before the Board and testinmony and | w ||
nost certainly do that and | appreci ate your comrents.

MR. LYDEN: Some words in ny testinony,
the witten testinony, which having had truck
experience here.

BOARD MEMBER ETHERLY: Under st ood.

CHAI RPERSON GRI FFI'S:  Excel | ent.

BOARD MEMBER ETHERLY: Thank you, M.

Chai r.

CHAI RPERSON GRIFFI'S:  So you don't get a
lunch recess, M. Etherly. W'll see you in five
mnutes. W'Il see you all in five m nutes.

(Whereupon, at 12:06 p.m a recess until
12:18 p.m)

CHAI RPERSON GRI FFI'S:  Very wel | . Let's
resume. First, I"'mgoing to ask M. dasgow if you

woul d estimate the tine you are going to need for
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presentation of your case?

MR. GLASGOW Approxi mately, half an hour.

CHAI RPERSON GRI FFI'S:  Okay. So we'll get
30 mnutes on that. O course, that woul d not include
any cross exam nation or questions of the Board.
Let's goright to it.

MR GLASGOW Good afternoon, Menbers of
the Board, for the record ny name is Norman M
A asgow, Jr. of the Law Firm of Holland and Knight
representing the applicant. Here with ne today to ny
imediate right are M. Don Deutsch of Faison,
representative of the owner and devel oper of the
project, and then M. Phil Esocoff and Karen Burdit of
Esocof f and Associates, they are architects for the
project, M. Fred Gorove, the traffic engineer, at the
end of the table and M. Lindsley WIllianms, the |and
pl anner, seated in the first row

All of these wtnesses have been
previously accepted by the Board as experts in
previ ous cases. M. Deutsch for wurban infill
devel opnent and resi dential devel opnment and he is the
devel oper of the condom ni umproject across the street
at 1701 Kal orama Road, which entailed the adaptive
reuse of the site that was used as a warehouse into

condom ni uns and par ki ng and resi dential projects with
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ground floor retail at 400 Massachusetts Avenue and
residential projects at 910 M Street and 1010
Massachusetts Avenue.

And | have a copy of his resune for the
Board and al so have the copi es of the resunes for M.
Fred Gorove and M. Dan VanPelt. | know Fred has
appeared in a nunber of Zoning Conmm ssion cases and
BZA cases, | guess what, over the past 15 or 20 years,
sonme of thema |longer period of tine ago. | know he
was one of the expert witnesses when | first started
practicing and was qualified nmany tines, but | don't

know whet her this Board has seen himrecently.

So I wll offer them all as expert
witnesses in their various expert -- areas of
expertise. M. Esocoff in architecture and M.

Willianms in land planning. And so | will submt those
resumes for M. Deutsch and M. GCGorove and M.
VanPelt. M. VanPelt is associated with M. GCorove.
That's that. W also would like to give a brief
openi ng statenent before proceeding to the nerits of
the case. | assune the Board Menbers have a copy of
the statenent of applicant that was filed in this
appl i cation.

CHAI RPERSON GRI FFI' S:  Actual ly, we do, we

have got it. However, let us proceed with the actual
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Wi tnesses first, if you don't mnd giving us a second
to get that in front of us.

MR, GLASGOW  Sure.

CHAI RPERSON CGRI FFI S: And take any
guestions. And ny understanding is we are bei ng asked
for establishing four expert wtnesses. I's that
correct?

MR GLASGOW That is correct.

CHAI RPERSON GRI FFI'S:  Ckay. Does the ANC
have any objection or position on the expert
W t nesses?

MR ROTH: No, M. Chairnman.

CHAI RPERSON GRI FFI'S:  Thank you. No, we
will put it into the record, but we wll pass it
around to the Board if they have any questions of it.
Does the Reed Cooke have any position? No position.
Board Menbers, any questions, clarifications? Very
well. W'Il take it as a consensus of the Board in
advising nme, we will establish the expert w tnesses
and nove ahead, at this tine.

MR. GLASGOWN All right. Thank you. Wth
the permi ssion of the Board, | would like to give a
bri ef opening statenment. This case involves a request
for two specific area variances in connection with the

rehabilitation and adaptive reuse of the G tadel
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structure located at 17'" and Kal orama Roads, N W,
into a 35,000 square f oot grocery store,
approxi mately, 13,000 square feet of office space and
an additional 7,500 square feet of additional retai
space. And there will be, approxi mately, 120 parKking
spaces provided, all within the existing structure.

There is a very m nor addition on the east
end of the site for the elevator for the core of the
building that leads to the office building and M,
Esocoff wi Il describe that. The variance relief
requested is fromthe size requirenent for a 12 x 55
foot berth required for a grocery store. The
applicant has subnmitted to the Ofice of Planning and
DDOT that it will limt the size of trucks naking
deliveries to the store to elate the 40 feet due to
the width of the street system angles of the turning
radiuses of those streets nearest the site and
constraints of the existing building on the site.

It is submttedthat it is not feasible to
get a 55 foot truck into a | oading berth on the site.
There is an inherent practical difficulty in a
requirenent to provide a loading berth for a truck
size which cannot use it and the agreenment of the
applicant to Ilimt the size of trucks making

deliveries to the site to 40 feet, which would
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preclude its use for 55 foot trucks in any event.

So what the applicant is trying to do
because of a confluence of situations with respect to
the existing Citadel building, the street network
system and our agreenment with the O fice of Planning
and DDOT and the representation that we have nmade to
the ANC that we will not have trucks |onger than 40
feet come to the site. And that is reflected in the
O fice of Planning report.

W did have a caveat that had been
di scussed in the Ofice of Planning report, that in
energenci es there woul d be trucks greater than -- that
there may be on occasion trucks greater than 40 feet.
We have reconfirnmed with Harris Teeter that it just
woul d be a limtation, no trucks |onger than 40 feet.
So when you see the O fice of Planning report, you can
strike the part about except in emergencies.

CHAI RPERSON GRI FFI'S:  Ckay.

MR GLASGCON We are willing to live with
the condition of 40 foot trucks, that's it. Wth
respect to the variance request for the rear yard in
order to allowthe core for the office entrance would
be | ocated at the east end of the site along the east
property line for a building that is already

nonconformng as to rear yard. Due to the |ayout and
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configuration of the existing structure, t he
requi renent to nove the roof structure out of the rear
yard, which is already occupied by building, and M.
Esocof f will go through that, along with the | oading
berth variance, that relief saves about ei ght parking
spaces in the garage.

The relief for the loading berth saves
about two. M. Esocoff will describe that. |[If you
nove the core into 15 feet off that east property
line, you will | ose about eight parking spaces in the
garage bel ow. And we can showthat thereis -- in our
view, there is no adverse inpact. There is no reason
not to grant that type of variance. It is caused by
virtue of the existing building and the site.

And that is all set forth in our
statenent, in the statenment of the O fice of Planning
with respect to that area. And what this case, just
very briefly and I think the Board is focusing in on,
is not about is it's not about the uses within the
building. Al the uses are permtted as a nmatter-of-
right. Al the FARs that are requested are a matter-
of -right. And it's not about the location of the
par ki ng garage entrance. The parking garage entrance
is not an area of relief that has been requested by

the applicant. The parking garage entrance has been
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in the sanme | ocation since the building was built in,
approxi mately, 1947.

So any issues with respect to the ingress
and the egress with respect to the parking garage and
t he nunber of cars, the parking garage is not being
expanded as a part of this application. There is no
request for relief there. W are going in and out of
that garage the sane place that it has always been
going in and out of wth respect to the parking
gar age.

The | oadi ng berth area is requested to be
reconfigured as a part of this application. W think
it is abetter use of the area and it is not including
-- it does not include the sales floor space for the
Harris Teeter. It is howthat |oading berth area and
sort of back of house operations for the Harris Teeter
function with respect to having a l|oading berth
dimnished in size fromb55 feet to 41 feet for the
grocery store. As previous discussed, since we can't
get a 55 foot truck in there anyway, there is no
rational e for maki ng an applicant provide a truck size
t hat cannot use the berth.

And so that is certainly a practical
difficulty and that will be discussed in nore detai

by the architect and the traffic engineer. And with
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that, | would like to turn it over to M. Deutsch

MR. DEUTSCH. Thank you. M/ nane is Don
Deutsch and |I'm the senior managing director for
Fai son Enterprises in the District of Colunbia. W
have a nunber of projects in the District from 400
Mass, 9'" and M 9'" and F, 1010 Mass and nost recently
1701 Kal orama. Qur involvenent with this project --
the project is actually owned by Doug Jenal. Qur
i nvol venent with the project becane through our
devel opnment of 1701.

Harris Teeter and Doug had been speaki ng
about this project for a nunber of years. It is a
very difficult rehab project. Qur expertise in urban
infill, difficult rehab projects as well a our
experience in retail and grocery stores through our
retail division have made us kind of an ideal
candidate to help the two parties cone together to
actively develop this project and to get it going
This is sone of the things that Phil will show.

This is an old building, but it isin sone
ways ideally suited for this use, but grocery stores
have a | ot of specific issues with respect to | oading,
with respect to MEP systens and things |ike that that
make themdifficult. And our role in this project has

been to evaluate those difficulties and to guide the
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architectural team along wth Harris Teeter to
actively engage this or reengage this building into
the fabric of the nei ghborhood.

W at 1701 just as an aside in sone
respects are the nost inpacted. The |oading dock is
right across from our project and yet we feel as if
this wusage, though the usage is not really in
guestion, is extremely inportant for our project and
for the nei ghborhood. ['Ill start -- I'Il just be very
brief. You know, we have had a nunber of neetings
wi th the nei ghborhood, with the ANC regardi ng thi s BZA
case and as well through a PUD process that we started
a long tinme ago.

It was unfortunate that we were not able
to come together in the PUD process. W just were
never really able to separate the rehab issues from
t he usage i ssue and we have always -- we tried to make
clear the usage issue, this is a matter-of-right
Harris Teeter can be here. Let's focus on the rehab
i ssues and the inpacts. W were really never able to
conme together to focus on that in a satisfactory way.
And so now we are here with the BZA case focusing
really just on the two exceptions.

In conclusion, we believe that the

variances are needed to allow the Ctadel to once
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agai n beconme a building in active use providing a full
service grocery store needed in the community as wel |l
as office area that will bring sonme dayti me popul ation
to the Adans Morgan area. Thank you

CHAI RPERSON GRI FFI'S:  Thank you.

MR ESOCCOFF: Good afternoon. |'m Phil
Esocof f, Esocoff and Associates. | have to say it's
a little unnerving to think that historic buildings
are only two years ol der than yourself. | hope |l'min
alittle better shape, but hopefully we'll get this
one into shape. 1've worked on two other historic art
deco buildings in the District area. The G eyhound
Bus Termnal, which is about the sanme age, in ny
former life, another firm and also the G eenbelt
Center School, which is also a great WPA project, part
of Greenbelt, Maryland planned comuniti es.

So | have a great affection for art deco
buil dings and it was actually exciting to be invol ved
in this and hopefully I'Il be involved in the other
bui | di ng that has the sanme structural system whichis
the Uni Line Arena, at some point inthe future. It's
an excellent skeletal building with a thin concrete
shel | between them but no chocol ate inside.

The project is |ocated at Kal orama Road at

17'" Street. This is 1701 being turned into lots by
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Fai son. Qur office was involved in 1700 Kal orans,
that's the copper clad building that is condom ni uns
on that side of the street. There is the Dorchester.
The parking | ot that was descri bed earlier on, parking
lot or enpty loading area, next to Dorchester is
depicted right here.

We, obviously, are building only within
the footprint of our building. You can see the done
wi th our building. It takes up -- reaches to the
property line along 17" Street and along Kal oranm
Road. And the structural systemthat holds up these
massi ve arches obviously is a major inmposition on how
we can lay out the building.

What is very |ucky about having this use
come to this building is that we are not only able to
really keep the building's architectural integrity
fromthe outside, but alsowe're abletoreutilize the
internal elenents of the building, the ranping system
that was well thought out in 1947, seens to still be
a well thought out system in 2005. That's a, you
know, one-way ranpi ng system not unlike the P Street
buil ding on -- the Whol e Foods Building on P Street.

Next, so these two drawi ngs which | have
sort of scribbled larger titles on, you start from

under gr ound. There are two levels of existing
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parking. This is our proposed scheme. This is the
matter-of-right scheme. The only thing we are tal king
about in the proposed schene is noving this stairway
and elevator, which would be conformng here, up
agai nst the edge of the building, so that we concl ude
this is a drive aisle and nake the circulation here
much nore rational and access to space is better and
t he count of spaces are better.

It allows us about eight nore spaces by
shifting this rectangle over to the east up against
the property line. The matter-of-right, it would be
right here and you can see it's a little awkward to
get into a few spaces here and there is a deadend
situation there. W would like to avoid that. W
think an extra 10 spaces, 8 to 10 spaces would be
benefi ci al .

Next, we're trying to cut down on our use
of phone core by exploring other neans for these
presentations. This is the -- because of the sl oping
site, the entry level is also the P1 |level. You cone
in here and you woul d be above grade on that end. You
comre down the one-way ranp, sSO you are actually
driving i nward here and down on this and here i s where
the stair and el evator would be as a matter-of-right.

Here is where we would like to put it. You can see
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once again this inpacts the amobunt of parking we can
devel op, which is greater in this situation.

There is where the core will be if we are
not granted sone relief. And you can see we're able
to get a few nore spaces on this floor. Li kew se,
these two spaces here will be affected if we have to
| engt hen our truck dock to 55 feet. Soit's a 15 foot
di fference. W have got to have a | arger platformfor
the actual trucks that will cone there, rather than
|arger berth for trucks that won't be showi ng up
making it nmore difficult to |l oad and unl oad.

CHAI RPERSON @RI FFI S: And is that a
| oadi ng dock or sonme sort of |oading on the bottom
right side? There.

MR. ESOCOFF: No, actually, that's where
the old entrance was. That's sort of a space
underneath the steps as you cone in. I f you | ook
there, you conme in here and there is a stairway up.

CHAI RPERSON GRI FFI'S: Ckay. So there's no
service on that side? It's all over on the 17'"
Street side?

MR. ESOCOFF: Yes, right.

CHAI RPERSON GRI FFI S: Except for that,
whi ch is servicing the parking, which is on Kal orama.

MR ESCCOFF: Right.
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CHAI RPERSON GRI FFI'S:  So that's separat ed

| oadi ng service, |loading the trucks and the vehi cl es,
pedestrian vehicles that are going into the buil ding.

MR. ESOCOFF: Right.

CHAI RPERSON GRI FFI'S:  Okay.

MR. ESOCOFF: The cars woul d be com ng and
going from-- hereisthelittle pickup area possibly.
This is the existing entrance. The glass box, bunp on
the front will be sort of an area where people can
conme and go up the stairs, take these el evators, these
sane el evators serve the | ower [evels. Because of the
changing rate you see here, this is rising. This is
an area sort of an interstitial space beneath the
| oadi ng dock. Next.

COMM SSI ONER JEFFRI ES: Excuse ne. Can
you go back?

MR, ESOCOFF:  Sure.

COW SSI ONER JEFFRI ES: | just want to
| ook at by shortening the |oading berth, that space
that's l eft over that's inyelloww || be used -- yes,
right there.

MR. ESOCOFF: Yes, those are two parKking
spaces.

COWM SSI ONER JEFFRI ES: That' s two par ki ng

spaces?
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MR ESCCOFF: Right.

CHAI RPERSON GRI FFI'S:  You sai d shortening
it. Is that correct? Just not | engthening.

MR. ESOCOFF: It's just not |engthening
it. The existing one is not 55 feet.

CHAI RPERSON GRI FFI'S:  Okay.

MR ESOCOFF: It's 35 feet.

COW SSI ONER JEFFRI ES: Okay.

MR. ESOCOFF: W are lengthening it, but
only by 5 feet instead of 20.

COW SSI ONER JEFFRI ES:  Okay. Okay.

CHAI RPERSON GRI FFI S: And there is a
di agram actually on applicant's Exhibit B, | think,
t hat shows it.

MR. ESOCOFF: Right.

CHAI RPERSON GRIFFI'S:  That's hard to see
fromhere, but it shows it as proposed with a 55 foot,
if I"'mnot m staken.

MR. ESOCOFF: The next draw ng actually
will showthe area that we are tal king about. So our
proposal is for these two 40 foot spaces, plus an area
for a dunpster and an off-1oading area, and you see
these trucks can maneuver a street just by visual
i nspection. And by creating the deeper dock if we

were to take this yellow area and chop it away, we
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woul d | ose the two spaces bel ow, because of the floor
bel ow. And we really would have excess space in
t here. | think we would be better off having this
extra off-1oading area. It's about 180 feet extra
of f-1 oadi ng area.

Over on this side of the building, the
east side, you can see once again the area -- the back
half for the supernmarket is |less inpacted if we can
nove the stair and elevator fromthis | ocation, which
is the matter-of-right, over to the side wall. There
is amtter-of-right situation. So it is just a nore
ef ficient plan.

Next. Once we get a nmezzanine here, this
is the area of relief. This is -- there already is a
roof above grade and already in what would be the
required rear yard if we were in conformance, but
we're trying to just extend that up a bit. ['ll show
you a section of that. We could, however, nobve
el evator core over and then it sort of kisses the done
and we wanted to make it a better architectural
connection there.

So this would be matter-of-right. W
woul d have that, that roof would, you know, provide a
little bit of an offset along what is really just a

service yard for the Dorchester or not in this case
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where we build out there and can have a little cl eaner
way to put bathroons and stuff into the core area
her e. It is hidden. Actually, this extra is also
hi dden by a screened wall as part of the original
architecture.

Next. This elevation on the right shows
the concrete screen wall that comes up and hi des sone
of the flat roof. Setback actually, you can see about
what 12 feet?

M5. BURDIT: 15 feet.

MR. ESOCOFF: 15 feet. If you could get
far enough back, you woul d see this extra about 5 feet
where the new construction that isn't in tota
conformance would be behind this sort of art deco
concrete screen wall.

Next. Ch, that's not pertinent really.
| think that's -- yes, this section. So if you were
to take a section through the service yard, Dorchester
woul d be here. W either are in this configuration,
matter-of-right, or in this configuration, which is
what we're asking for. It's just that anount, a snall
anount of relief which we think wll hel p
architecturally and hel p the planni ng of the building
and provi de nost accordingly eight additional parking

spaces on the lower |evel, because these elevator
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cores are |like spikes. They go right down through a
bui | di ng.

You can't drive through them And if any
of you have been in parking lots where there are
deadend situations, it can be a real pain. So it
woul d be nice to have extra parking and al so have a
better circulation system for the parking. That
really ends ny testinony. Thank you.

MR GLASGOW Next, | would like to cal
M. Gorove.

MR. GOROVE: Thank you. M nane is Fred
CGor ove, principle of CGorove/ Sl ade  Associ at es,
Washi ngton, D.C. My introduction is going to be
| onger than ny testinony, contrary to nost traffic
testinmony. |1'mhere today with Dan VanPelt, who was
t he engi neer responsible for pulling together alot of
our studies. Qur role has been -- oh, by the way,
CGor ove/ Sl ade Associ ates, was i ntroduced as M. d asgow
i ntroduced, has been providing professional traffic,
transportation, parking services in Washington for
nore than 26 years nationally and internationally.

And just by comrent, | just returned from
the onerous task of visiting five European cities,
eating ny way through five cities, to |ook at

aut omat ed par ki ng garages. So if I look a little
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tired and hungry, that's the reason. But our rol e has
been, with regards to his, traffic, transportation and
parking again to prepare the reports that were
necessary for forecasted traffic, forecasted what the
parking needs are, survey conparables, counted
pedestri ans, observed on-street parking conditions and
met long hours with the residents to hear what the
i ssues were to make sure what we were doing in design

addressed the issues as much as they could be

addr essed.

|"'m here to speak to the two variances
t hat were nentioned. | concur with the statenents
that were nade. It's really part of our testinony

that the rear yard setback issue has to do with the
| oadi ng dock and the size of the trucks. W went |ong
periods attesting the maneuvering of trucks going in
and out and we determned that if we were to use the
55 foot dock and allow a 55 foot truck, it wasn't
practical. It would take a |ot of maneuvering. He
could get inthere, but alot of up and backi ng up and
backi ng up and backing up and so that didn't work
wel | .

So the Harris Teeter conmtnent to the 40
foot trucks would allow these trucks to be parked in

the | oading dock and close the | oading doors, which
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are qui et | oadi ng doors, so all the | oading could take
pl ace behind these doors. So there was a great
advantage to the 40 foot trucks, the variance that is
bei ng requested. As has been testified, this reduces
t he nunber of parking spaces that are i npacted within
t he gar age.

Parking is a very inportant commodity in
t hi s nei ghborhood. The parking that is being provided
sonme 126, 128 parking spaces exceeds the requirenent
of 58 to 60, which is the zoning requirenent, so there
is parking in excess of the parking requirenments. 1In
fact, based on our calculations and observation, it
neets the needs and exceeds the needs of this store
and the uses that are being proposed within the
bui | di ng.

In terns of the other rear yard setback
i ssue, that was with regards to the | oadi ng dock, with
regard to the rear yard setback and the placenent of
t he el evator and the need to adjust that, again as was
testified, the required -- the requested variance
allows the garage to operate nore efficiently. W
wor ked cl osely with Esocoff on pl anni ng t he garage, so
that we did determine that this would nmake a nore
efficient, |ogical systemthat sonmebody could pull in

there and not have to duck colums and so on, as you
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have seen in some buil di ngs.

And they will be able to nove snoothly
within this garage and find parking spaces and it's a
much better parking garage and it reduces the inpact
on the nunber of parking spaces allow ng the el evat or
to be noved as proposed. And that is my testinony.

CHAI RPERSON GRI FFI' S:  Thank you very much.

MR GLASGOW M. Esocoff wants to add one
thing and then we'll call M. WIIians.

MR. ESOCOFF: | just wanted to point out
that the side yard relief or rear yard relief we're
asking for for the elevator core, with this enpty
site, sonmeone coul d devel op a property matter-of-right
and have a wall that sane height along that property
line. There is no reason to believe that would be
designated as a yard space and wouldn't be a built
mass. And it does overl ook, of course, a truck court
for the Dorchester as it is. That's all | wanted to
menti on.

CHAl RPERSON GRI FFI S: So you're saying
that the height that it is set to nowwould conformto
alot line wall on the C-2-B and the height woul d be
al | onabl e?

MR. ESOCOFF: Right. There is no reason

to believe that if it were an enpty site that that
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sanme building nmass m ght not occur at that |ocation.

CHAI RPERSON GRI FFI'S: R ght.

MR. ESOCOFF: So there could be no -- no
one could expect that that mght be open space
over | ooki ng sonebody el se's back yard. 1t could very
wel |l be built up that high

CHAI RPERSON GRI FFI'S: | see.

MR. ESOCOFF: Thank you.

CHAI RPERSON GRI FFI'S:  Okay.

BOARD MEMBER MANN: |s that because in the
alternative the rear yard would be located in a
di fferent place?

MR ESOCOFF: Yes, it could be.

BOARD MEMBER MANN: Because the frontage
of the building would be --

MR. ESOCOFF: Right.

BOARD MEMBER MANN: | see.

MR ESOCCFF: It could be a series of
t ownhouses that are 40 feet high going back sone
di st ance.

CHAI RPERSON GRI FFI'S:  Okay.

MR CGLASGOW | would like to call the
next witness, M. WIllians. Fred, let himsit there.

MR WLLIAMS: Good afternoon, |adies and

gentlemen. M nane is Lindsley Wllians. | provide
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| and use pl anni ng and zoni ng consul tative services to
the Law Fi rmof Hol | and and Kni ght and t hrough themto
this particular case. Let nme start by follow ng up on
what Phil just remarked about in terns of the
hypot heti cal rear yard.

One other thing that could go on in the
rear yard, and often does or in a side yard where it
is provided in open area, it becones the | oadi ng zone.
It typically has the depth and width that is required
and there is no reason why the two use -- the yard and
the |l oading berth requirenent can't occur together.
Here, in this case, all of the sort of utilitarian
functions are bei ng absorbed wi thin the overall zoning
envel ope, the overall buil ding envel ope, everythingin
this case that is going oninthis project is enclosed
withinits walls and under its done.

Now, to ny prepared remarks. This project
is being built on an existing site. It is an existing
bui | di ng. The land area is, approximtely, 42,400
square feet. There is -- private properties
i mredi at el y abut on the east and on the north side and
there is no further devel opnent proposed by the
applicant that encroaches into that whatsoever. On
the south and west side, you have the frontages of

Kal orama Road to the south and 17'" Street to the
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east .

The vari ances that are being sought here
are two very, very, very specific things and they run
not to what is the purpose of the C 2-B Zone or what
is the purpose of the RC Overlay, but rather they run
to the question of <can we neet a technica
requirenent? Well, maybe we can, but what is the
i npact of doing so?

And our argument here is that there is a
hi gher public good by maxim zing the provision of
parking within the avail abl e resource that is there.
Ri ght now, there is essentially two |levels that have
hi storically been used off and on for parking. Right
now, only the Iower level is configured for parking
and that nmeans that there is kind of a difficult
relationship with cars getting in and out of the
par ki ng garage, because they have to share a narrow
ranp to get both up and down.

We may hear nore about that later. Wat
you're getting is arational planthat will involve an
opportunity to dip down to the | ower | evel or to make
a right turn and sweep through in a series of one-way
flows that sinply nmakes sense and with that, with the
relief that we're seeking, will maxi m ze t he nunber of

spaces that is provided with the sinple flow
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t hroughout the entire process.

The building is a unique building. It is
one of the only two in the entire city that has this
type of construction. The colums, and perhaps | can
ask Karen if she would sinply point themout, that are
holding up this doned arch are of an extraordinary

size and they are not things that can be |ightly noved

ar ound.

| nention that because in the hearing book
that you got, you will notice that part of the
guestion is can we -- what can we do to change the

size of the | oading berth? And what we're finding is
that it is constrained by those very pillars, those
colums sinply are in the way. You cannot nove them
out of the way and keep the building standing. And
you're limted on other size, of course, by the
property line. That's what the exanple in B is all
about .

The Citadel is situated in the mddle of
an area that had a varied zoning history and it is
relevant to everybody here to know that when the
buil ding was built in 1947, it was built according to
t he Zone Plan then in effect, which was in the second
so-called second Commercial District. It was a

district that permtted nmany, many uses, including
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light industrial, warehouse type things. And, indeed,
| think it is another point to |ook at here, what is
happening inthis buildingistoallowit to cone into
a series of uses that are now favored and permtted
under the Zoni ng Regul ati ons.

You | ook at our first application where we

have the older C of Gs and you will see things like
roller skating rink, assenbly hall, warehouse. Prior
to that was a gasoline service station. | want you to

keep that list of things in m nd when you turn to the
regul ations of what the Reed Cooke Overlay is all
about. The Reed Cooke Overlay is a conpanion to the
underlying C-2-B Zone. The C-2-B Zone is a zone
that's designed to provide m xed use, nixed use on
si ght and m xed use within the communities in whichit
i s mapped.

But the Reed Cooke Overl ay says we're not
happy just to have the C 2-B provisions, which would
all ow 65 foot height. Reed Cooke is special and in
order to protect Reed Cooke, we need to keep the
hei ghts down. And so Reed Cooke says keep it down to
40 feet. M. Esocoff's plans, Don's plans, they keep
it dowmn to 40 feet in terns of anything that is being
added. The uses, we see going away the gasoline

station. W see going away the public assenbly hall.
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W see going away the restaurant uses. And we have
comng in uses that are anong the ones that survived
the long list of things that are excluded by the Reed
Cooke Overl ay.

The final point that | wanted to make on
this is that there is further practical consideration
interns of the | oadi ng berths thensel ves. Ri ght now,
but for their own operati onal reasons and conm tnents,
Harris Teeter is commtting and the applicant is
commtting to live with the 40 foot truck length. If
there is a 55 foot |oading berth, the 40 foot truck
woul d have to go there, because that's where it is.

The fact is that Teeter, evenif it had a
55 foot berth, wouldn't want to allow deliveries from
a 55 foot truck, because at any given point in tine,
the way the dynam cs of |oading work, you don't know
whi ch | oading berth is going to be free. And if you
had a 55 foot truck and a single 55 foot berth, there
woul d only be one place for it to go. So they are
commtting in their -- in this application, the
applicant is commtting to having atruck length limt
of exactly 40, nothing | arger than 40 feet. And to be
able to use either dock. They are both the sane
dept h, have all the other requirenents, and to have it

wor k.
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So what we have is a grocery store that's
comng in that is consistent with the uses of the RC
Overl ay. Another retail service use that wll be
consistent. It isn't further specified. And a small
area of general office elimnating uses that fornerly
were there that are no |onger allowed. W have an
application that proposes a density floor area ratio
that does not exceed 1.5. That's exactly the limt
that is allowed that's being respective in this
appl i cation.

Every aspect of height that is bei ng added
tointerns of being the feather in the done to create
the w ndows, the office |obby, all of them are
consistent with the height regulations. The | oading
requirenents are being nmet in ternms of nunber of
spaces, given the grandfather provisions that apply
her e. W are proposing to have an outside |oading
zone. W have been working w th DDOT. DDOT is
preparing to allow that zone to be established with
further special restrictions.

This is ny conversation with Ken Laden
OP will add sonmething nore here. But to the effect of
limting that zone so that even though the zoning
woul d be on the order of 60 feet long, that it would

have special rules that says don't park here if you
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are over 40 feet. And unlike any other |oading zone
in the city, you will only be able to stay for an
hour, so that the utility craftsperson's truck that
wants to work in the neighborhood, this is not the
| oadi ng zone for them

W want to make this work. W believe we

have a plan that will. W have uses that are entirely
consistent. And so |I'm pleased to associate nyself
with the granting of this relief. It is a unique

situation. The practical difficulties which have been
expl ained in the previous renmarks and there is a total
absence of any adverse affect on any of the
individuals in the conmmunity that have now risen to
the level of party status, in the sense that none of
t hem not one of the named persons can see t he | oadi ng
berth from where they live or can see the proposed
addition at the office level, because it is fully
screened by a parapet wall.

The shadow i ssues, there is nothing that
they are deprived of right now with the granting of
the relief that is being sought. Ladies and
gentlenmen, that's ny testinony.

CHAI RPERSON CGRI FFI' S:  Thank you very much.

VR. GLASGOW That conpletes the

applicant's direct presentation. W do note that
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there is a report from the Ofice of Planning in
support of the application. W' ve got an ANC report
in support with conditions, nost of which we are in
agreenent with. And thereis aletter in support from
the Ward Council Menber. Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. Let's take Board questions at this
time. M. WIIlians, you indicated the | oading zones
and that's outside of what we're | ooking at, but it's
part and parcel to the facts in this case. Do you
want to just point out on those where they are?

MR. WLLIAMS: Yes, |I'll be happy to, M.
Chair. There will be two | oadi ng zones established in
the process of inplenmenting this case. Ri ght now,
there is an existing loading zone that s,
approximately, 70 feet long which is |located at the
sout hern end of the -- considered as 17'" Street, face
on 17'" Street. W are proposing to nove that to the
north, so that it would flowimedi ately south of the
| oading dock and to be a 60 foot length, build by
allowing slightly nore space.

It's about four cars that can get in there
right now, but it will beconme four parking spaces for
the residential people in the nei ghborhood.

CHAI RPERSON @RI FFI S: And what's the
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proposed posting on that if it would be approved by
DDOT right now? Wuld it be posted that it would be
comercial |loading from8:00 to 8:007?

MR WLLI AMS: From 7:00 a.m to 4:00
p.m, Mnday through Saturday, is our request. W
believe that would be honored. After that, it m ght
becone residential permt parking or it mght just be
unrestri cted.

CHAI RPERSON GRI FFI'S: R ght.

MR, W LLI AVE: The second | oading zone
that we are proposing is a sort of a conmbination of a
| oadi ng zone and entrance zone, but directly in front
of the office, we're proposing a |oading zone of,
approximately, 35 feet in length. Were it would be
infrom7:00a.m to6:30 p.m, soalittle later than

the grocery | oadi ng zone, Mnday through Friday, and

up until about -- | need to be corrected here. 7:00
a.m to noon or 7:00 a.m to 2:00 on Saturday. |I'm
forgetting which one. 1It's one of those two figures.

Finally, the fact that thereis this ngjor
pedestrian entranceway over at the western end on
Kalorama Road wll Jlead to the Fire Mrshall's
requiring a "no parking" entrance zone in that area
during hours of significant people present, being

present . Whet her that would be 7:00 a.m to 8:00
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p.m, | just -- that's sonething the Fire Marshall
wi Il have to determ ne.

CHAI RPERSON GRI FFI'S: Okay. Thank you.
M. Esocoff, maybe you can answer this. Wat woul d be
the need for those on-street |oading zones if we're
understanding that the |oading bays will serve as
adequately in a 40 foot or 45 foot dinension?

MR. ESOCOFF: | actually would |i ke to ask
the traffic.

CHAI RPERSON GRI FFI' S:  Ckay. And | t hought
so, but | wanted to get hi mback up then. Then let ne
ask you, there has been sonme question in terns of
right nowthat what is proposedis the matter-of-right
FAR. Everyone said it was 1.5. There is no request
for relief of the FAR But just for clarity of the
application and the facts that are in it, you're
creating a partial newlevel that nmaxim zes the FARtO
be allowable. |Is that correct?

MR ESOCCFF: W are creating an area
where the vault springs. W're creating a parti al
| evel of office space.

CHAI RPERSON GRI FFI'S:  Okay.

MR ESOCOFF: Wth a hole init. W're
| eavi ng out the excess FAR that was part of the PUD.

CHAlI RPERSON GRI FFI'S: And t he wi ndow | i ne
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that goes in, again not for relief here, but the new
wi ndow line that is being set in right, is set into
that massing, which is that kind of --

MR. ESOCOFF: Right.

CHAI RPERSON GRIFFI'S: | could anticipate
having that at some point.

MR. ESOCOFF: Right.

CHAI RPERSON CGRI FFI'S:  Does that go around
the entire perinmeter of that?

M5. BURDIT: No, it's -- Karen Burdit with
Esocof f and Associ at es.

CHAI RPERSON GRI FFI'S:  You' ve got to be on
a mke.

MS. BURDI T: Karen Burdit wi th Esocoff and
Associates. |I'mthe project architect. Currently,
because we are only occupying a portion of that upper
floor, we're only doing the wi ndows on the south and
west facing facades.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BURDIT: W won't be installing north
and east facing until sonme |ater date, if ever.

CHAI RPERSON GRI FFI'S:  Okay.

MR ESCCOFF: So it would be w ndow ess
space under the donme, meking it not very attractive.

But it would present an attractive consistent w ndow
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line wapping around the public exposures of the
bui | di ng where the office space would be | ocat ed.

CHAI RPERSON GRI FFI'S:  Excellent. [If you
went and continued all the way around, not in the
of fi ce space, basically that natural |ight woul d drape
into the retail bel ow?

MR. ESOCOFF: Yes, | suppose it coul d.

CHAI RPERSON Rl FFI S: | see. And you
don't have -- | nean, it's not simlar all the way
around, as we can see in the photographs, or isn't
that -- there isn't that area for that kind of clear
story or whatever we want to call that then. Ckay.
That's cl ear.

MR. ESOCOFF: Ckay.

CHAI RPERSON Rl FFI S: s there any
relation to servicing that area, the office with the
novenment of the core?

MR ESOCOFF: No, we can service that area
with the core in either place. Really, the --

CHAI RPERSON GRI FFI S: So there is an
exi sting nmezzanine |level already. |Is that correct?

MR. ESOCCOFF.: No, the core we're having is
a new elevator. And there is a nmezzanine |evel, but
really what we're -- we're just actually half way

bet ween the new office |evel
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CHAI RPERSON GRI FFI'S: | see.

MR. ESOCOFF: Because it's 17 feet height,
so you woul d get under the curved part of the done.
CHAI RPERSON GRI FFI'S: | see.

MR. ESOCOFF: So nowreally, this is about
provi di ng better circulation and nore parki ng spaces.
CHAI RPERSON GRI FFI'S: | see.

MR ESOCOFF: So that the elevator is out
of the way.

CHAI RPERSON GRI FFI'S:  Under st ood. Okay.
O her questions for M. WIllians or M. Esocoff?

VICE CHAIR MLLER  Well, this mght be
for M. Gorove, but since M. Esocoff just referred to
this al so, the question about parking, providing nore
par ki ng spaces. | also heard that you're providing
nor e par ki ng spaces than are requi red and nore parking
spaces than are needed. And |I'm wondering how many
par ki ng spaces are needed.

MR. ESOCOFF: Yes, | would refer that to

M. --

VICE CHAIR MLLER Ckay. I'Il wait for
hi m

CHAIl RPERSON GRI FFI'S: Wl |, actually, it's
a zoning issue. They have it in there. | forget what

it is, but they are required for our cal cul ati ons and
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that is required --

VICE CHAIR M LLER:  No, | neant -- | know
t hat .

CHAI RPERSON GRIFFIS:  Oh, I'msorry.

VICE CHAIR M LLER He didn't have the
demands of the store.

CHAI RPERSON GRIFFI'S: | see. | see. Al
right. Excellent point. GCkay. Any other questions?

BOARD MEMBER MANN:  Yes.

CHAI RPERSON GRI FFI'S:  Yes, M. Mann?

BOARD MEMBER MANN: Is this building a
hi stori c designated buil di ng?

MR. ESOCOFF: No, it's not designated.

BOARD MEMBER MANN: kay. But you had
menti oned sonet hing about some analogy to, | guess,
that it's approaching the age that it --

MR. ESOCOFF: Oh it's actually over the
age. It's sinply not a designated buil ding.

BOARD MEMBER MANN:  Ckay. And there's no
pl ans for that to occur?

MR ESOCOFF: Not that | know of.

BOARD MEMBER MANN:  Ckay.

MR GASGOW M. Mann, from sone of the
contact that we had had with the Ward Council Menber

and others, there are no plans to designate it,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

133

because we commtted that we would retain the
bui | di ng.

BOARD MEMBER MANN: And what is an MEP
syst enf

MR DEUTSCH: Mechani cal el ectric
pl unbi ng. Just pl unbi ng.

BOARD MEMBER MANN:  Thank you

VICE CHAIR M LLER | have a coupl e of
guestions for M. Wllians, if thisisthetinme. It's
pretty clear to nme what is unique about this site.
But I was wondering if you could just articulate a
little nore what the practical difficulty is with
respect to the | oading berth?

MR. W LLIAMS: Absolutely. Wat | suggest
is that you turn to Tab B of applicant's prehearing
submi ssion. Tab B consists of a single diagramwth
two parts to it. One lays out the |oading berth
proposed with variance and the other is the by right
al ternative. Wiat | have tried to show in that
di agram Menbers of the Board, is the placenent of the
maj or structural colums, which M Esocoff referred
to. These are the things that hold the donme up. And
if you try to nove them this concrete -- this
creature is threatened fundanentally.

So we operated with the assunption that we
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coul d not do anything but to live within the columar
spacing and the limts of the lot line. The practical
difficulty here is that as you -- if you try to take
| onger trucks or make for even a bigger |oading dock
area, there is sinply not space in which to do it.
There is an existing fire stair that comes up fromthe
|ower level that is showing in the upper draw ng,
that's the stairway that's energing right below the
third dashed |ine.

There is in addition the fire stair that
exits. There is an existing stairway out of the
existing main floor of the building. That serves to
define the total area that is available for all the
utility functions. It is where those wutility
functions have been all along. And then they need to
mat ch up and marry into the back room back storage
areas for Harris Teeter, which is the area wth
relatively low ceilings. It is outside the great
vaul ted area of the store.

As you begin to have sonething, the ful
depth that's shown in the | ower diagram it takes the
truck way back into the thing. Not only does it
adversely affect two parking spaces below, it
elimnates space that is needed behind it creating

greater difficulties for the handling of the
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consi der abl e vol une of goods that need to flowin and
out of this store. This store will not have a huge
war ehouse associated with it. It has a small area
that is available in conparison to the normal new
grocery stores.

And so they are going to need to have
deliveries comng in to basically keep the shelves
full and the needs of the residents net. These are
the limts of what we can do.

VICE CHAIR M LLER I just wanted to
clarify. | understood that the streets are w de
enough for the trucks and you don't need the trucks of
that size comng in and that's why you don't need a
berth that size. But | also wanted to understand what
you were saying also because of the colums you
couldn't fit in a berth that size?

MR WLLIAVMS: W can fit it in, but it
has certai n consequences. But we cannot, for exanple,
put in three | oading berths or four. You asked about
-- the question to M. Esocoff, the question was asked
by t he Board about why the outside | oadi ng zone area,
because there will be a nunber of deliveries that are
com ng that are |ight goods, bakery products or things
like that which can be satisfactorily handled by

sinply pulling up to the curb, putting the materials
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onto a wheeled dolly, taking it in through a door and
getting it up on what | think is called a scissor jack
or a scissor elevator that basically converts the
goods fromthe level of the berth up to the |evel of
the | oading platformitself, which is approxi mately 4
feet above the grade of the berth. And we will need
to have -- they will need to have that in order to
keep the shel ves stocked and full.

CHAI RPERSON CGRI FFI'S:  Anyt hing el se? Any
ot her questions? Excellent. W're going to have
guestions for M. Gorove fromthe Board and t hen we'|l
go to cross examnation. WIIl you just give hima
chair? That would be grand. The first question just
for clarification, you nmentioned in your testinony
that you had studied truck turning radiuses and
maneuverability and it was your testinony that it
woul d be difficult for a 55 foot or full size truck to
actually maneuver into this |oading dock. Did |
understand that correctly?

MR GOROVE: That is correct.

CHAI RPERSON GRI FFI'S:  And i s that based on
what, the street width that is there?

MR GOROVE: It's a street width and, as
you can inmagine, a truck driver that -- the truck

drivers in Washington, in any city, get to be very
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cl ever, because they learn how to get around. But
there is a practical limt to what they could do.
That truck woul d just have vast difficulty getting in.
W tested it. W couldn't do it wi thout renoving the
parking on the street just to give himenough roomto
maneuver to get in.

As it is, the 40 foot truck can nove in.
W are suggesting that two parki ng spaces on the ot her
side of the street be renoved, so there wouldn't be a
difficulty, but that 40 foot truck can get in to the
par ki ng space. And that is really the practica
limt. It's not only getting in to the | oadi ng dock,
but it is maneuvering on the streets.

CHAI RPERSON GRI FFI'S: R ght.

MR.  GOROVE: W don't even want to see
them Every once in a while you do see a bigger truck
come down the street, but you see the difficulty when
t hey do cone down the street.

CHAI RPERSON CGRIFFI'S: Ckay. So from ny
understanding of it, | think | have all that, but just
for absolute clarity, you have this open bay and if
you brought a full size truck, in order for it to turn
back in, because it's going to back into that, 17'"
Street isn't wide enough. It would start scraping the

cars on the other side?
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MR.  GOROVE: Well, that's why we're

suggesting two parki ng spaces be renoved to be able to
pull in and do what's called the K-turn.

CHAI RPERSON CGRI FFI S: Sure. And that's
with the 40 foot. But I'mtrying to understand the
full size.

MR GOROVE: Ch, the full size?

CHAlI RPERSON CRI FFI S: A big Mack truck
com ng out there.

MR. GOROVE: Could he get in there?

MR. VANPELT: Let nme help. This is Dan
VanPel t. Dan VanPelt, Gorove/Slade. W did |ook at
|arger size trucks and it just nmeans -- the
inplication of that neans nore |oss of parking on-
street to nake the -- to swing that turn and to back
up a 55 foot truck in there would have nore
inplications to the on-street parking, | nean.

CHAI RPERSON GRI FFI' S:  Ckay. So t he bi gger
the truck is, the nore clear area you need, which
rempves, as you're saying, on-street parking?

MR. GOROVE: |t renoves on-street parking
and | think nore inportantly, we don't know where the
cars are going to be parked com ng around the corner
and the like. I f sonebody is inproperly parked, a

| arger truck woul d just have difficulty getting around
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t he corner.

CHAl RPERSON Rl FFI S: Sur e. kay.
Excellent. Did you want to follow up on neeting and
exceedi ng the goi ng uses of parking?

MR. ESOCOFF. Could | just offer one other
comment of practical difficulty, because we do have an
exi sting building. Extending a |oading dock to be 55
feet when you can't maneuver that truck nmeans we have
torip up an existing building. It's not as practical
as if you' re starting with enpty site and you're just
configuring the building to work with that.

VICE CHAIR M LLER  Why woul d you have to
rip it up?

MR. ESOCCFF: Well, because right now
there is a |loading dock there that is shorter, so we
have to cut into the existing -- there is an existing
berth that is shorter. W would have to cut the
exi sting dock, jackhamer all of that out and rebuild
it at a lower level, so the truck could conme in
further and establish a dock somewhere el se. In other
words, that area is not just sonething we plan on
paper. That is existing concrete that has to be at
great expense renoved and then we | ose the two par ki ng
spaces beneath it. It's at two levels, right? There

is a dock.
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VICE CHAIR M LLER Right. Yes. But you

are extending it to a certain extent, right?
MR, ESOCOFF: W are.
VICE CHAIR M LLER It's just --

MR. ESOCOFF: But the nore --

VICE CHAIR M LLER  -- the nore you have,
the nore --

MR. ESOCOFF: The nore noney it costs.

VICE CHAIR M LLER -- difficult it is.
kay.

MR. ESOCOFF: And then we | ose two par ki ng
spaces.

CHAI RPERSON GRI FFI'S:  Good.

VICE CHAIR M LLER | had asked about the
parking. | think you all said you' re proving |ike 128
spaces and you're only required under the regul ati ons
58 to 60, and that it's nore than what the demand is
for the store and | was just wonderi ng what the demand
is for the store.

MR GOROVE: Well, the ultimate test on
the demand for the store is the nmerchant's survival
| nmean, if they accept a parking | evel, then they are
confortable. But what we did is we went out to | ook
at conparabl es just to see, you know, other stores and

what they provided.
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There is not real good conparables in
Washi ngton and the P Street situation, Wole Foods
conmes to mnd i medi ately, and we | ooked at that but
the problemis there is a nunber of other uses that
also use that store. So it's hard to sort out the
grocery store parking fromthe others.

| will just give you a table of nunbers,
the ones we |ooked at, the Safeway. There is a
Saf eway at Dupont with zero parking spaces and that
operates. | nmean, | go there nyself once in awhile.
The Safeway, the Adans Mdrgan, that has 32 parking
spaces. The Whol e Foods has 185 but, as we nenti oned,
there is a hardware store, there's restaurants,
there's a nunber of other uses that are in there.

CHAI RPERSON GRI FFI'S:  What is the square
f oot age of the Whol e Foods?

MR. GOROVE: 40,000 square feet and this
store we're talking about is 35, so it's snaller.
A over Park, that one has 192 parking spaces. But,
again, that is a nei ghborhood parking |ocation. You
know, it serves the whol e nei ghborhood.

CHAI RPERSON GRIFFIS:  And is there sone
i ndustry standard? You nade the statenent this neets
or exceeds the building --

MR. GOROVE: The industry standard is --
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| don't have it at ny fingertips. Do you happen to
have it, the IT standard?

MR VANPELT: No. Wll, the IT standard
really doesn't -- the IT nodel really is nore for
subur ban grocery stores.

CHAI RPERSON GRI FFI'S: R ght, yes.

MR. VANPELT: So when it cones to | ooking
at the database of wurban grocery stores, we really
have to | ook at conparables. |IT really doesn't give
us a good industry standard.

CHAI RPERSON GRI FFI'S:  Okay.

MR.  VANPELT: It's just transportation
st andar d.

CHAI RPERSON GRI FFI'S:  And that's hel pful
to know that that was the base point at which you
| ooked at it and then went to the conparabl es, but now
you're saying that there is nothing really exactly
conparable but it's what, it's within the real m of
the --

MR GOROVE: It's within the realm of
reasonabl eness. And then the ultimte test again, ny
wor k has been shopping centers. | have been invol ved
in over 400 shopping centers nationally and
internationally, and the ultimte test is well, the

mer chant accepted this as an acceptable |evel for
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t hei r busi ness.

CHAI RPERSON GRI FFI'S: R ght.

MR GOROVE: And that was the concl usion.

CHAI RPERSON GRI FFI'S:  Okay. And then we
have anot her threshol d as we need to nmake sure that it
neets the parking requirenents for the regul ations,
but we're just trying to get clarity here.

MR. GOROVE: Wiich you will see, right.

VICE CHAIR M LLER: But al so because it's
only connected because the |oading berth -- 1like
you' re maki ng these changes. By getting the variance
you're creating nore parking spaces. That's one of
your argunments and | was wonderi ng, you know, how nuch
of a need for these parking spaces is there.

MR GOROVE: Well, here is the real need,
and you will hear fromthe residents onthis, thereis
a real need for parking in the nei ghborhood and what
we wanted to do is |essen the inpact as nuch as can
be. And there is going to be provisions in the
operation that will encourage people to park in the
garage. They won't really find a parking space in the
street. We have surveyed the street all hours and
it's very hard for anybody to find a parking space if
they are going to go grocery shoppi ng.

And then also, there's going to be
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provisions that you can't take a cart out of the
bui | di ng once you have shopped or there are devices.
Either there is | ocks on wheels as you cross a pl ane
and the like, so people will be encouraged to cone
into the garage.

It will be the sinplest way and then there
is not going to be gates or what have you, so you w ||
be able to pull in or there may be sonme control. But
it's going to be such that there will be ease of
access so every step, neasure that can be made to
encourage people to conme in there, they wll be
encouraged to park in the store.

BOARD MEMBER MANN: Are there any other
laws or regulations that limt the type or length of
trucks that can travel on these streets?

MR. VANPELT: No. As far as the -- there
is no maxi numthat we're aware of. | think, Lindsley,
you might be able to speak to that a little nore.

MR. WLLIAMS: Dan is correct in terns of
the general rules in the District of Colunbia. There
are no extant provisions right now that limt the
l ength of trucks. There is one limtation that does
exist and that is that sonething that you see out on
the highway, which are comonly called highway

doubles, those are not permtted on D.C's |ocal
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streets. The only street that they woul d be permtted
on are the interstates that are flow ng through the
District.

So what Harris Teeter is doing is,
basi cal |l y, proposing to have the doubl es cone up from
North Carolina, separate el sewhere and then cone in as
sonething that totals less than 40 feet, which is a
doabl e arrangenent in ternms of today's product in the
truck marketing area.

CHAI RPERSON CGRI FFI'S:  Anyt hi ng el se? Any
ot her questions fromthe Board?

VICE CHAIR M LLER:  No.

CHAI RPERSON GRI FFI'S: Very wel | . Let's
nove ahead to cross exam nation. W have the ANC
cross first. Wy don't we get another chair on the
edge and give him a mke? When our conplete
renovation is done, you will note that we will have
several tables and anple chairs for panels such as
t his.

MR. ROTH: | just have one question or
several questions for M. Gorove and M. VanPelt just
totry to get sone clarity on the nunber of on-street
par ki ng spaces that would have to be renoved as you
went beyond 40 foot trucks.

Do you have an estimate or a cal cul ation
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of the nunmber of on-street spaces that would have to
be renoved under your current plan for 40 foot trucks?
MR GOROVE: Vell, with the 40 foot
trucks, as | recall, there's three parking spaces that
are i npacted by that | oadi ng dock just to have a | evel
of confort that there won't be any i nci dent of anybody
scrapi ng anybody. So we'll be conservative in the
adjustnments sothereis only three inpacted. |If there
was |arger trucks, it would probably be that whole
curb face along 17'" Street there on the other side.
MR. VANPELT: W did analyze that at one
time and, off the top of nmy head, | don't have the
information right in front of me how nuch it was, but
it was a significant inpact to the anount of parking
particularly on the west side of 17'" Street because
a nuch | onger vehicle with a | onger wheel base needed
nore roomto swing the turn and get into the dock. So
it is several nore spaces. |'mnot exactly sure how
many.
MR ROTH: Is there a differential
bet ween, say, a 45 foot truck and a 55 foot truck?
MR. VANPELT: There is. It starts to get
-- there is kind of this fine line in there where
there is a little bit of a differential in there.

MR. ROTH. Ckay. Thank you.
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MR. GOROVE: There i s another inpact that

we always worry about. It's not only the parking
spaces that are inpacted, but it's the curbs
t hensel ves that get inpacted. As you know, the truck
drivers will make pat hways wherever they have to, so
the 40 foot truck practically will stay within the
confines of the curb.

CHAI RPERSON @RI FFI S: Excel | ent. Any
followup? 1Is that it? Excellent. Thank you very
much. Reed Cooke?

MR. GOROVE: Just before they talk, | just
want to interject one other thing about the trucks.
W're talking a |l ot about the big trucks. As it is,
nost of the trucks, nost of the deliveries are the
smal | vehicles. Those that we're tal king about are
t he hardest ones to deal with. The other ones are no
nmore difficult than regular passenger cars, and so
we're focusing a lot on really the small est nunber.

CHAI RPERSON  CGRI FFI' S: Good, good
clarification.

BOARD MEMBER ETHERLY: I[f I could, M.
Chair, just to followup on that because that is
per haps kind of the pin of the issue here. Can you
gi ve a percentage or can you kind of quantify when you

say nost of the deliveries are in the nature of the
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smal ler trucks for this particular -- and perhaps
maybe the questionis just relative to this particul ar
type of store.

MR. GOROVE: Yes. It mght be Harris
Teeter that can best answer that.

BOARD MEMBER ETHERLY: Ckay.

MR. GOROVE: But | would give you ny best
guess. It's in a single digit percentage of the
vehi cl es that cone here.

BOARD MEMBER ETHERLY: That are |arger?

MR. GOROVE: The | arger trucks.

BOARD MEMBER ETHERLY: Ckay.

MR. GOROVE: Ckay.

BOARD MEMBER ETHERLY: Ckay. And | take
it we don't have a representative fromHT here today.
Are you aware if anyone has taken a | ook at other HT
| ocati ons or other conparabl e | ocations to ki nd of get
a nore finely devel oped sense of that?

MR WLLIAVS: W have talked with Harris
Teeter over the course of this study that has been
going on for so long. \What they have concluded is
that they will shift the nature of the trucks that
deliver to the D.C. stores to fit the realities of
D.C. Streets. The nunber of -- and | don't know what

their inventory of trucks will be, but they will have
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to get up here and service it with a total truck
I ength, truck tractor that is 40 feet or |ess.

If you look at what is comng to the
grocery stores by nost of the direct service, the
direct vendor deliveries, they tend to be step van
t ype vehi cl es not exclusively or short bed single unit
trucks that are less than 35 feet in | ength.

BOARD MEMBER ETHERLY: Ckay.

MR. WLLIAVS: That is what | can say from
a lot of hours that has been billed to Don from ny
study and | believe sone of the others that have been
involved in this project.

BOARD MEMBER ETHERLY: Ckay. Thank you
Thank you, M. Chair.

M5. GALLAGHER: | have a coupl e questions
and | think it's for M. Gorove. The one thing that
you did say was that, you know, for these 40 foot
trucks that you're going to have to service the store
and you had also said that this 40 foot bay would
cause all of the trucks to cone in close, is that al
of the trucks or how nmany per day are we talKking
about? Because it seens to nme that if you have a
truck that is not 55 feet in length, which is the
normal , but you're going to need nore of those trucks

which directly inpacts the residents and nei ghbors,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

150

because they are com ng down Kal orama Road.

CHAI RPERSON CRI FFI' S: Let's take the first
part of questions in cross exam nation.

M5. GALLAGHER. COkay. Sorry.

CHAI RPERSON GRI FFI'S:  And then we get to
the testinony. Good. Are you clear on the question?

MR. GOROVE: Again, that is a question to
Harris Teeter, but one of the things that we tal ked at
| ength and t hey responded i n detail on, they are going
to have a truck managenent system so that they don't
have nore than what they have capacity for. And so
they are going to manage the sequence of trucks and
the |Ii ke when they cone into there.

You see a | ot of grocery stores where t hey
j ust have a constant 55 foot truck just parked there.
They conme there and they seem to unload for days
They should talk to that, as to howthey operate that.
But, again, the truck loading dock is going to be
managed. There is going to be a nunber of factors to
this and, again, they need to speak to that.

| nstead of having a truck pull up and the
driver cone in and unload the goods and put themin
pl ace, which keeps the truck parking there |onger,
they are going to have a separate vendor or operator

that will cone into their stores. They will take the
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goods. They will | oad the goods on the shel ves so the

trucks won't have to stay there.

So the trucks will sinply pull in, unload
the goods and |eave and then the shelves wll be
stocked by another set of people. | forget what it's

call, RV5, if I"'mright.

MR WLLIAMS: That's under consi deration.

MR.  GOROVE: Ri ght. Ckay. So that is
part of the managenent programthat i s bei ng | ooked at
and devised so that this will have a |esser inpact.
And, as you know, we have been to a |ot of neetings
with you. This is an issue.

M5. GALLAGHER  Right.

MR.  GOROVE: And everybody has been
listening to it and there has been neetings as to how
do we least inpact the neighborhood. They are
concer ned. | mean, the people that live there are
their custoners so it all has to work for everybody.

CHAI RPERSON GRI FFI'S:  Okay.

M5. GALLAGHER: So how many would you
estimate are going to actually be behind the
soundpr oofing door per day of those trucks that cone
down?

MR GOROVE: | don't know the nunber.

There can't be nore than two at one tine, and so --
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MR. WLLIAMS: But the answer is for every

truck that cones --

M5. GALLAGHER I ncluding the bread
trucks, including --

MR. WLLIAMS: Every truck that cones t hat
goes into the | oading dock, when it goes in the gate
will rise to permt entrance and conme down once the
truck is in there.

M5. GALLAGHER: That is not ny question.
My question is how many trucks per day are going to be
behi nd the |oading dock, including delivery trucks,
bread trucks, you-nane-it trucks there?

MR WLLIAMS: | didn't testify to that.
| can't testify to that. | did not testify to that.
| cannot answer that.

MR. GLASGOW M. Chairman, part of that
is going into why we dropped the PUD. There was an
issue with respect to nunbers of deliveries per day
and we said the grocery store is a matter-of-right.
The nunbers of deliveries are what they are. W best
accomopdate them as we can with the |oading berth

requi renents within the Zoni ng Regul ati ons.

CHAI RPERSON GRIFFIS:  Well, let's put it
another way then, | think that's where her question
was going to. If you reduced this size of the | oading
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bay, which wouldn't allowa big truck to come in, how
many smal |l trucks would then be generated?

How many snmal | trucks does it take to nmake
a big truck? Was there a study, whether it would be
M. Corove or whether it would be M. WIIlians that
were working with the potential retailer, was there --
there are two questions here. Ws there any sort of
anal ysi s done for potentially increasing the nunber of
trips generated by these service trucks and if so, you
know, how many nore were there?

MR, W LLI AVE: A typical Harris Teeter
store of the size and expected sales volunme of this
woul d be served daily by sonething on the order of
four trips by a 53 foot long trailer hauled by a
typi cal highway tractor. Wen you're dealing with --
the trailers that are invol ved here are as wi de and as
high and 28 feet long so they are, approximately, 50
percent of the capacity.

Not every 53 footer is going to be filled
tothe gills, but you can bet the 28 footers that are
going to be comng into this are going to be filled.
So it's basically going to be --

CHAI RPERSON GRIFFI'S: Is there a nunber?

MR WLLIAMS: -- twice as many trips here

to serve this as it would a nornal store. The total
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volunme will be a function of the anpbunt of sal es that
are in the store.

CHAI RPERSON GRI FFI'S: Did you say tw ce as
many? |s that what you sai d?

MR WLLI AVS: That's what | said.
Conmpared to a normal, |arge, successful store which
woul d have upwards of three or four per day, this wll
require nore trips than that because you can't fit --

CHAI RPERSON GRI FFI' S:  What i s the basis of
saying twi ce as many?

MR. WLLIAMS: |1'mdoing the | ength of the
trailer, M. Giffis.

MR GOROVE: | think we need Harris
Teeter's help, but the length of the trailer is not 50
percent | onger, not to differ, and al so we knowif you
open the back of a truck, they are not full, chuck to
the gills.

CHAI RPERSON GRI FFI'S: R ght.

MR. GOROVE: Because often, that |arge
truck is not just going to that one store. |It's going
tonultiple locations. And so we need a Harris Teeter
answer and | don't want to speculate and sound Ilike
l"m-- you know, | can imagine there is not going to
be a whole lot nore, but | need their answer to be

able to answer that.
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CHAI RPERSON CRIFFIS: So do we. It has

conme down to the nere fact of what is the inpact of
not having a | arger bay?

MR. GLASGOWN We do have sonebody from
Harris Teeter here. W can call themup to respond to
that if they have the expertise to answer that
guestion. One thing that we wanted to keep in m nd,
because we have been -- with respect to this project,
there are those that want us to nake sure that we have
m ni mal i npact on the street systemw th respect to so
you have smaller trucks, so that you're not clogging
up the whole street systemwhile this truck conmes in
and out of the neighborhood, this 55 foot truck.

And t hen what wants to have happen is so
that that truck is the smaller truck as it comes there
and then, well, we don't want the nunber of deliveries
so suddenly this truck grows and has the capacity of
t he 55 foot truck.

CHAI RPERSON GRI FFI'S: Right?

MR GLASGOW  You know?

CHAI RPERSON GRI FFI'S:  Yes. | don't think
it"s lost onus. | nean, | think we have been through
a couple of grocery stores, but also servicing. I
don't think it's [ost on us on howit works. | nean,

there may be lesser inpact if you have panel vans
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comng in 50 times a day than one Mack truck com ng
in, you know? | understand that. \What we need to
know is just what we're tal king about. That's all.

COW SSI ONER JEFFRIES: And it sounds to
me that no one here really does. At this point, you
really need Harris Teeter or soneone unless |'m
m ssi ng sonet hi ng.

MR. GLASGOW We're going to check and see
whet her the -- because we have two people fromHarris
Teet er here today.

CHAI RPERSON GRI FFI'S:  Okay.

MR GLASGOWN Who wanted to nonitor the
procedure. W want to make sure that they are -- Don
is going to check and see whether they are the right
people to answer that question so that we know the
nunbers.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. GLASGOW Because we under st and.

CHAI RPERSON GRI FFI S: Let's go onto the
next question then.

MR GASGOW | think we all understand
what the dynamic is with respect to the size of the
trucks, on an overall basis how they inpact.

CHAI RPERSON GRI FFI' S:  Excel | ent.

COMM SSI ONER  JEFFRI ES: | nmean, that's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

157

fine. 1 just wanted to nove on. It just seened |ike
we were going in circles and you had anot her questi on.

MS5. GALLAGHER: Actually, it's on the need
for the office location and, also, you did testify
that there will be | oading fromthe street and you're
t aki ng out some spaces to load fromthe street on the
Kal orama side for the office.

Do you have any estimation of how many
trucks and how cone they can't use the | oadi ng bay and
why they need to use the street entrance?

MR WLLIAVS: |If you will refer to the
architect's diagrans, you will see that the entrance
to the office is at the eastern end of the Kal orama
Road frontage. It goes into a |lobby stairs, upto the
new | obby, whether it is 15 feet back or not, and t hen
in under the done to the office area.

There i s an energency exit only at the far
end to neet Fire Code requirenents for safety for the
occupants. The space that is available inside of the
| oadi ng dock is dedicated to servicing the needs of
the grocer and will be fully utilized. The estimte
t hat we have devel oped for deliveries to the officeis
basically to look at nunbers of things that are
basical ly delivery service things, sort of FedEx, UPS,

Postal Service and the |ike.
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And since we don't know who the office
tenant is we can't say exactly what it would be, but
we estimate around six or eight a day and we believe
that they should be located where the stairs are
where the entrances are, where basically they would
get their business acconplished.

And, at the same time, in ternms of
doubl i ng up, we believe that that space and t hose sane
drivers and same trucks in a single trip would al so be
doing their mnimal anmount of delivery for the
unknown, so it's unknown, requirenents of the other
retail area |ocated at the corner of 17'" and Kal or ama
Road.

M5. GALLAGHER: Is this also going to be
managed by the truck managenent plan as well or the
only thing that's going to be nanaged is the Harris
Teeter?

MR WLLIAMS: Harris Teeter is the only
thing that is being managed by the schedul ed
arrangenents that were spoken of earlier. The other
is a projection that is done based on our best
under st andi ng of the uses.

CHAI RPERSON GRI FFI' S:  Ckay. Just answer.
What is the next question?

MR. BATRA: Does your truck needs, your
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assessnment of the needs for Harris, the truck | oading
berth for Harris Teeter, take into account service
vehi cl es, repair vehicles?

MR. GOROVE: That again would be -- that's
a function of the |oading dock. You know, in fact,
many repair vehicles wouldn't really be noticed. They
are smal | cars.

CHAI RPERSON Rl FFI S: Yes. Let's see
where we're going with that question. Are you trying
to establish what nunber of trips or whether they fit
in the | oadi ng dock?

MR. BATRA: |'mtrying to establish that.
" m wondering if the |oading berths are going to be
clogged up all the tine. The trucks will be on the
street pretty nmuch all day long with the nunber of
trucks required. I'mtrying to get that assessnent.
Is two berths enough for this |ocation?

MR GLASGOW M. Chairman, we're
provi di ng the required nunber of berths.

CHAI RPERSON GRI FFI'S: R ght.

MR GLASGOW  That's a whole different
issue. We haven't asked for relief fromthe |oading
bert h.

CHAI RPERSON GRI FFI'S: Right. Not hing el se

inthe regul ati ons woul d have themor, frankly for our
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jurisdiction, would have us nove beyond the nunber.
What we're | ooking at is the dinmension.

MR. BATRA: Just to pick up on another
guestion. M. Corove, you testified that 126 spaces
are adequate for the use and you spoke sonet hi ng about
Whol e Foods and we coul dn't hear your answer.

What is the size of Whol e Foods conpared
to this store and how many spots do they have?

MR. GOROVE: Well, Wole Foods is 40,000
and their grocery store, there is 185 parking spaces
in the parking garage, except there are nmultiple | and
uses al so associated with that devel opnent. | nean,
there is at least -- | don't know the nunber, but
there is nore than five approachi ng seven restaurants,
har dwar e stores and cl eaners and others that are there
that are using those parking spaces.

MR. BATRA: And they are permtted to park
there during the day?

MR. GOROVE: Right.

MR. BATRA: Have you taken i nto account --
you're aware that there are three el enentary school s,
two elementary schools and one child center
i medi ately across the street from this |ocation.
Have you taken into account truck deliveries in the

nor ni ng whil e the kids are wal king to school while the
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trucks are backing up across the street?

MR. GLASGOW M. Chairman, I'mgoing to
obj ect to the question.

CHAI RPERSON GRI FFI'S: Right. Thecritical
guestion that is goingto be in cross is the testinony
then how would an inpact of a smaller truck maybe
com ng down inpact the students in the area or the
number ?

There has to be a nexus of what they are
comng for relief and their testinony before we wal k
right into having them answer all those other
guestions because, quite frankly, it's going to raise
expectations of you that we can do something with it.
Do you know what | nean?

MR.  BATRA: Al right. To kind of
rephrase the question, if your trucks were smaller and
benefit -- if your trucks were smaller, would they be
nore easily backed up across the sidewalk to better
accomodat e pedestrian traffic in backing in to the
| oadi ng docks?

MR. GOROVE: But they are not using the
| oadi ng dock. | don't get your question.

MR, BATRA: The | oading berths for the
trucks, you are wusing those for Harris Teeter

del i veri es?
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MR GOROVE: Right.

MR. BATRA: |If those trucks were sonmewhat
smaller, would they be nore easily maneuverable on
that street?

MR, GOROVE: Sure.

MR. BATRA: kay. And right now, what if

sonmebody were to -- in your estinate and you have been
to this neighborhood many tines. People illegally
park. If sonmeone were to just park for a mnute in

that no parking zone on 17'" just to run in and grab
agallon of mlk and a delivery truck cane, what woul d
be the inpact of that?

MR GOROVE: Vell, that's a matter of
truck dock managenent. | nean, you know, | --

CHAI RPERSON GRI FFI'S: Right. 1'mnot sure
how that goes to the size of the -- that's just
uncivil behavior. But the size of the dock itself,
where does it -- that wouldn't change whether it was
100 feet deep or 30 feet deep, soneone parking in
front.

MR. BATRA: Ckay. Just one nore question,
| believe, for M. WIIlians. M. dasgow earlier
stated that the use of the property under the Reed
Cooke Overlay is not relevant, but then you stated

that this property does neet the intended use of the
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Reed Cooke Overlay. |It's for a higher public good, |
t hi nk you sai d.

Which one is it? |Is the use irrelevant
or, as you said, the use is relevant?

MR. WLLIAMS: The use is not relevant to
t he variances being sought. It is part of the context
of this whol e discussion.

MR. BATRA: (Ckay. And you al so indicated
that there would be no inpact on the imed ate
nei ghbors if this operation were to continue.

MR GLASGOW | never heard M. WIIlians

testify as to that.

CHAlI RPERSON CRI FFI S: Ri ght . | didn't
hear that. |Is that your statenment, M. WIIlianms?

MR WLLIAMS: | didn't say sonething as
sweeping as that to nmy recall, M. Chairnan.

CHAI RPERSON GRI FFI'S: Okay. Cdarify?

MR. BATRA: kay. | apol ogize and |
m squoted you on this on ny notes. You said that at
| east the inmpacts wouldn't be very -- they woul dn't be
noticeable to sone of the residents.

MR W LLI AMS: | said that none of the
named parties is located in a position where they
woul d be able to see either the office |obby |evel,

whether it is by right or by extension, because either
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way it is hidden by a parapet wall. And | said that
you woul d not be able to see the | oadi ng dock, so its
depth is not a matter that is something that is in the
face of the individuals.

Al'l of the individuals' hones face either
onto Kalorama Road or the side of 17'" Street from
which it is inpossible to see any part of the interior
of the area under which relief is being sought in
t hese cases.

M5. GALLAGHER: Granted, but your argunent
is that in order for you to do the 40 foot |oading
berth that you are, therefore, giving the nei ghborhood
and giving the use of the Harris Teeter nore parKking
spaces which directly affect us, because those are
actually com ng out.

So our question is that if we |ose the
par ki ng spaces, we | ose sone inpact to us. So you're
saying that, you know, we can't see it. W see the
effects of it. So what is the difference?

CHAI RPERSON CGRI FFI'S:  So i s your question
of M. WIllians in other form of M. GCorove's,
decreasing this |oading bay, the dinension of the
site, is that causing this on-street |oading area?

M5. GALLAGHER: Well, is it causing the

on-street |l oading area and is it going to increase the
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anount of traffic that is actually using the parking
spaces, which also affect us as well?

CHAI RPERSON GRI FFI'S: (Okay. And that's an
interesting point. Your expert opinion? Can you just
pull the m ke over towards you?

MR GOROVE: Yes. If 1 understand the
guestion, will the size of the trucks cause nore use

of the critical parking spaces on the street because

of --

MS. GALLAGHER  No.

MR. GOROVE: Ckay.

MR, BATRA No, the two nore parking
spaces.

M5. GALLAGHER: The par ki ng spaces i nsi de,
you sai d that by taking the | oadi ng bay back to the 55
feet that is required, and you're asking for the
variance to the 41 feet to accommodate several nore
par ki ng spaces, which the entrance to the parking
garage itself is on Kalorama Road, the entrance and
the exit, the only one that exists.

Therefore, we're inpacted and you also
sai d that anything over there that you do over here is
not inpacting us here.

CHAI RPERSON GRIFFIS: Right. | see two

guestions to it and tell me if |I'm doing this
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incorrectly, but the first one goes to the di nmension.
And, again, it has been asked a couple of tinmes but
for the last tinme if you reduce, if it was granted and
you reduce the dinension of the |oading bay, right?

MR. GOROVE: Right, right.

CHAI RPERSON CRI FFI'S: Does that correl ate
to how much you're going to have to do on-street
because they can't go in there? The volune, the size,
whatever it is, is that what is noving you to take
par ki ng spaces and al so create the | oading area?

The second is if you' re granted that, one
comment and t he testinony has been wel |, you know, the
bonus to that if you don't continue it on outside of
the practical difficulty of taking down what is there,
you get to provide two additional parking spaces.
That's just the | oadi ng dock.

So the question is, well, doesn't that
create an adverse inpact on Kal orama because you have
got nore volume of traffic, pedestrian traffic now
going in? So there's two aspects as | understand it.

MR GOROVE: Well, with regards to the --

CHAI RPERSON Rl FFI S D d I say
pedestrian?

MS. GALLAGHER  Yes.

CHAI RPERSON GRI FFI'S: | nean --
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MS. GALLAGHER: Vehi cul ar.

CHAI RPERSON CGRI FFI' S:  -- shoppers that are
driving their cars.

MS. GALLAGHER  Yes.

CHAI RPERSON GRI FFI S: Not conmerci al
vehi cl es.

MS. GALLAGHER: The cars.

MR. GOROVE: Wth regards to the -- we
want to maxim ze the nunber of parking spaces in the
garage to prevent an overflow from that. The
difference in the traffic volune is really so
negligi ble that you won't noticeit. | nean, if we --

CHAlI RPERSON CRI FFI S: Ckay. So that's
shopper travel. Your testinony as the expert w tness
that you are is saying the two spaces, how nany nore
turnarounds you have, it's negligible in terns of the
i npact on Kal orana to the spaces.

MR. GOROVE: Absolutely. It would have to
be a vast nunber to have an inpact on the traffic
because, if you renmenber, | don't have the exact itens
but there we're tal ki ng about hundreds and hundr eds of
cars on the street. We're tal king about a couple
cars, two or three.

CHAI RPERSON GRI FFI'S: | under st and.

MR. GOROVE: You wouldn't notice it.
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CHAI RPERSON CGRI FFI'S:  Ckay.

MR. GOROVE: Interns of the actual inpact
on the parking on the street, and Dan check ne on
this, | think in total there are three parking spaces
| ost.

MR. VANPELT: Well, we nmet with DDOT early
on in the process and | ooked at what they woul d want
us to have on-street and the |oading zone and the
entrance zone on Kal orama are both the desire of DDOT
that we have to service, and then they also want a
| oadi ng zone on 17'" Street to service the store. So
t hose woul d be required of us and, you know, that is
sonmething that DDOT has already told us that they
woul d want to have.

CHAI RPERSON @RI FFI S: But is there any
correlation to the dinension of the | oadi ng dock?

MR. GOROVE: No, it has no relationship.

CHAI RPERSON CGRI FFI' S: Ckay. That's the
answer to the question.

MR. GOROVE: Ckay.

CHAI RPERSON GRI FFI S: What is the next
guestion?

V. GALLAGHER: I guess it's a
clarification because in correlation to the | oading

dock, they do have to take out a couple of parking
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spaces across the street on 17'" Street not --

CHAI RPERSON GRI FFI'S: R ght.

MR GLASGON M. Chairman, | think to
clarify that, the way that | heard the testinony that
M. Gorove had was that if you -- if the |l ength of the
| oading berth variance is denied, you |lose three
par ki ng spaces, three additional parking space in the
exterior of the building along 17'" Street because the
bi gger truck has a wider swing, so it takes out nore
spaces on the street and you | ose two parking spaces
in the garage. GCkay. So you net |ose --

CHAlI RPERSON GRI FFI S; That's matter- of -

right.

MR, GLASGOW Ri ght.

CHAI RPERSON GRI FFI'S:  Okay.

MR. GLASGOW That's right.

BOARD MEMBER ETHERLY: And there would
ot herwi se still be no change to the | oadi ng zones t hat

are going to be required by DDOT?

MR GLASGOW That is correct.

BOARD MEMBER ETHERLY: Ckay.

MR. GLASGOW The | oading zones, that is
a separate discussion we have had with DDOT from day
one.

CHAI RPERSON &Rl FFI S: Ckay. s that
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clear?

VICE CHAIR M LLER I just have one
guestion about this outside | oading zone. W0 is that
servicing? | nean, you said it was UPS trucks, FedEx.

MR. GLASGCON Right. |It's those types of
trucks for the office because in commercial zones, as
you wal k around the city, you know, you will see no
par ki ng | oadi ng zone.

VICE CHAIR M LLER  Ckay.

MR. GLASGOW \When you have a commerci al
desi gnati on, you essentially have a right and go and
say to DDOT | want to have a |loading zone in this
ar ea.

VICE CHAIR M LLER  Ckay.

MR. GLASGOW And because of other things
that we have been doing over a period of time with
this project and having | engthy di scussions with them
for nonths, they said we want you to have a | oading
zone this length here. W want you to have a | oadi ng
zone over here for your office, instead of having
peopl e come up and use either the | oading zone on 17'"
Street or try to get into the |oading berths, which
they are not going to be allowed to use, and then
trucki ng whatever it is that they are bringi ng around

t he bl ock.
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VICE CHAIR M LLER Right. Okay.

MR WLLIAVS: If | could pick up for a
second?

CHAI RPERSON GRI FFI'S:  No. Next question?

MR. BATRA: Thank you. Both the ANC and
the Ofice of Planning have approved this
conditionally. Do you accept all those conditions?

MR. GLASGOW We will be discussing that
when the ANC nmakes their testinony and the conditions
that the Ofice of Planning has requested are
acceptabl e to the applicant. W have accepted nost of
the conditions of the ANC and | have discussed that
with M. Roth.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MS. GALLAGHER  No.

MR BATRA: That's it.

CHAI RPERSON GRI FFI' S:  Excel l ent. Just one
followup then on that. Wen is the anticipated
finalization of the traffic nmanagenent plan?

MR. GLASGOW At this point intinme, it's
very cl ose.

CHAI RPERSON GRI FFI'S:  Okay.

MR, GLASGOW W are in dialogue wth
DDOT. Mbst of the paraneters have been set.

CHAI RPERSON CGRI FFI'S:  Ckay.
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MR. GLASGOW And, in fact, with respect

to the -- DDOT has been invol ved in saying they don't
want us to have 55 foot trucks at this |ocation.

CHAI RPERSON GRI FFI'S:  Okay.

MR. GLASGOW Because of what they do to
the overall street systemand getting themin and out
of there alnmpbst on top of what happens when we're
trying to get in and out of that one berth.

CHAI RPERSON GRI FFI S: | ndeed. kay.
Excellent. Very well. Thank you very nuch. That
woul d t hen concl ude the main case presentation of the
applicant in our third case in the norning. Now,
we're going to nove on

However, this is what | propose. W have
an afternoon case that was to start at 1:00. What |
would like to do is take a break for you fol ks and
have you go have lunch and then conme back. | would
say we woul d have 60 m nut es.

| wll call to order our afternoon
hearing. W have a prelimnary matter in that case
and we' Il take up the prelimnary matter. Then when
you resume and conme back, we'll have an under st andi ng
of where we go for the rest of the afternoon and you
can also pull together your schedules. | can't say

much nore than that actually, | don't think, because
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| don't know nuch nore. Yes?

MR. BATRA: Sir, when you said you, you
mean the folks for the Citadel hearing?

CHAl RPERSON GRIFFI'S:  |I'msorry. Yes.

MR BATRA: 60 m nutes?

CHAI RPERSON GRI FFI' S:  Right. What | woul d
-- yes. Wiat I'mgoing to do is reconvene t he norning
session in 60 m nutes.

MR. BATRA: Right.

CHAI RPERSON GRI FFI S: And it may -- in
fact, there's going to be two options. W have a
notion to continue the afternoon appeal. |'mnot sure

where that's going. So in 60 mnutes | may have you
back and say thanks very nuch, we need to set a date
for the continuance and finishing this or I'mgoing to
say let's continue and finish this today.

That is where | am and | haven't |et
anyone el se know we' re doing that, but that's where |

amat this point. Gkay? Good. Thank you all very

much. So we'll see you back at about 1:45. Board
Menbers, as you have heard, | think we should -- very
wel | .

As t hat group, the norning session, |eaves
| will informally call the afternoon session to order.

|"m going to ask that those people that are here
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present for that, if you coul d make your way up front.
We do have a prelimnary matter. W're going to take
two mnutes while the Board grabs all their files and
gets prepared for the afternoon prelimnary matter.

(Whereupon, at 1:46 p.m a recess until
1:52 p.m)

CHAI RPERSON CRI FFI S: Very well. " m
going to dispense with all nmy big openings but call to
order our afternoon session of 29 Novenber 2005 and
ask if you would introduce yourself, please.

MR. GOTTLIEB: M. Chairman, mnmy nane is
Jonat han Gottli eb.

CHAI RPERSON GRI FFI S: You just need to
touch the mke on the bottomthere with the --

MR GOITLIEB: M. Chairnman, Menbers of
the Board, nmy name is Jonathan Cottli eb. | am the
appellant in this matter.

CHAI RPERSON GRI FFI'S:  Excellent. And?

M5. GATES: Al nma Gates, ANC- 3D.

CHAl RPERSON  GRI FFI S: A very good
afternoon to you.

M5. GATES: Thank you.

CHAI RPERSON GRI FFI'S:  Good to see you here
as we mssed you last tine.

M5. GATES: |'Il bet.
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CHAI RPERSON Rl FFI S: Do we have the

appel l ees’ representative here, DCRA as a property
owner, M. Collins present? Has anyone seen these
folks? | quite frankly didn't take notice whether
they were in the hearing roomwhen we just took that
qui ck break. | don't know if any of you did.

MR GOTTLI EB: | didn't see them and |
have been here for about an hour.

CHAI RPERSON GRI FFI' S:  Ckay. GCkay. Well,
there it is then. | don't really know how we proceed
with this one, but let's nove ahead. You have put in
a handwitten request this norning, it was delivered
to the Board on the 28'"" indicating that you are
requesting a rescheduling of the hearing. | will |et
you speak to that.

MR. GOTTLI EB: Thank vyou. There were
several reasons why | am requesting a rescheduling.
The first is, without getting too nuch into the facts
of our case, it is a very simlar fact pattern to the
Econom des case which, as "msure you'll recall, was
a quite lengthy proceeding on the Board' s part.

And, as | understand it, an opinion still
has not been issued on that case. And for ne it would
be -- | understand that the opinionis iminent and it

woul d be extrenely useful for me to understand the
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Board's thinking in that case so that | can frame ny
case accordingly.

Secondly, | was served with a notion to
di sm ss | ast week right before Thanksgi ving and have
not had tinme to respond to it. | don't have a | egion
of lawers who | can tell them you know, draw papers
up over Thanksgiving. In addition, in part because of
nmy desire to see the Econom des case, | have not had
t he benefit of working with the ANC and getting their
i nput into our case.

And | astly, and this speaks also to the
absence of the other side in this case, they have
basically conpleted their construction on their hone.
There is no prejudice to them by rescheduling this
case. Unfortunately, for nme a ot of the damage has
been done. So they won't suffer any prejudice as a
result of rescheduling. Thank you.

CHAI RPERSON GRI FFI S: kay. Thank you
very nmuch. M. Gates?

MS. GATES: | was contacted or, rather, |
contacted M. Cottlieb to inform himthat he was on
our agenda for Novenmber and was asked if we would
consi der a conti nuance, and we did vote unani nously to
do that. So the ANC would agree to grant the

conti nuance.
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CHAI RPERSON GRI FFI'S:  Okay. And you have

that. |s there sonething submtted into the record on
t hat ?

M5. GATES: No. If you want ne to, |
will.

CHAI RPERSON GRI FFI' S:  Yes. W'l | put that
into the record just to conplete it. And for ny
clarification, you put the appeal, the substance of
t he appeal, on the Novenber agenda for the ANC?

MS. GATES: Yes. W advertised in the

Nort hwest Current an on the Palisades Listseryv.

CHAI RPERSON GRIFFI'S: Ckay. And so the
ANC doesn't have an official position of support or in
opposition to these appeal s?

M5. GATES: Correct.

CHAI RPERSON GRI FFI' S:  Because t hey haven't
heard anyt hi ng.

MS. GATES: Because we haven't heard
anyt hi ng.

CHAI RPERSON GRIFFI'S: | see. And that is
anot her basis then for your support of rescheduling
t his?

M5. GATES: Yes.

CHAI RPERSON GRI FFI S: I's there a reason

why it wasn't put on the schedule a nonth ago or two
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nmont hs or five nonths ago?

MR. GOTTLI EB: I think the notice only
went out fromthe Board in Septenber.

CHAI RPERSON GRI FFI S: kay. So there

wasn't time to get an ANC neeti ng schedul ed t o present

t hat .
MS. GATES: This is dated September 2",
CHAI RPERSON GRI FFI'S:  Okay.
M5. GATES: So we could have put it on in
Cct ober. However, | wll say we have had horrible

agendas, very heavy agendas often running 11: 30,
12: 00, m dni ght.

CHAI RPERSON @RI FFI S: Do you get lunch
breaks? Ch, no, no.

MS. GATES: It would be dinner.

CHAI RPERSON @RI FFI S: Heavy schedul es,
okay. Good. So even if it conceivably was aware of
it, Septenber was not an appropriate tinme to put it on
t he schedul e?

M5. GATES: Right.

CHAI RPERSON GRI FFI'S: | see. (kay.

VICECHAIRMLLER Is it on the schedul e?
| don't understand. It sounded |ike you voted on the
conti nuance but you didn't hear the substance.

M5. GATES: Correct. W put it on the
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schedule. | called M. Gottlieb to notify himthat he
was on the schedule and we would like to hear his
case.

VICE CHAIR M LLER.  When are you going to
hear the case at the ANC?

M5. GATES: Wen we get a date fromyou,
hopefully, if we get a continuance.

MR GOTTLIEB: | would Iike the benefit of
t he Econom des opinion before |I nove forward.

M5. GATES: Did we do this backwards? |
mean, | thought by getting concurrence fromthe ANC on
the continuance for the case, then when it gets
reschedul ed we woul d nove forward with it.

CHAI RPERSON GRI FFI'S: 1t's not necessarily
backwards. | would put it on as quickly as possible.
| nmean, we don't extend these things out for nonths
and nonths. Your schedule, |I nean we have four tines
the hearings in a nonth. You have one so | would
i mgi ne that we nmay take several steps in this, too,
based on the anpbunt of notions that are com ng in.

MS. GATES: (kay.

CHAI RPERSON CRI FFI'S: | nean, |'mfamliar
wi th an appeal to have nost of it in notions and then
t he substance be very quick and easy or easy, well, |

don't know, or shortened. So not backwards, but |
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think what Ms. MIler was noving to is that you m ght
want to put it on very quickly.
VICE CHAIR M LLER No, | was just --
CHAI RPERSON @RI FFI S: Or as soon as you

can accommpdate it.

VICE CHAIR MLLER -- wanted to
under st and what you had done. | nean, you're notified
that there is an appeal, | gather, in the D.C_
Reqgi ster and stuff. | nmean, you know, if this didn't
go, if this wasn't continued, you would have
difficulty.

MR. GOTTLIEB: Right. It was ny doing.
It wasn't --

VICE CHAIR MLLER It's okay. | don't
want to dwell on that.

MR. GOTTLI EB: kay.

VICE CHAIR M LLER | also wanted to just
ask you, M. Cottlieb, did you call DCRA or the
intervenor and ask if they had any objection to your
request for postponenent? No? Ckay.

MR GOTTLIEB: Sorry.

CHAI RPERSON GRI FFI'S: Al right. Just for
clarity because soneti nes per haps conmuni cati on, we go
through an awful |lot of these. Just for clarity, |

think what Ms. MIller was getting to was notice of
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this appeal went out to the ANC in July.

Qurs is dated, the exhibit, the 7" or 6'"
of July and that is what we were just trying to -- |
think that's where the point was, that where are we in
the process of getting this scheduled or heard.
There's several actually. And then 3D-01 was served
at the same tinme. That's all. | think that was just
to kind of getting back to --

MR GOITLIEB: The schedule is --

CHAI RPERSON GRI FFI'S:  You know, it's not
revolving around that, but | think that was nore the
i ssue of where are we.

MR GOTTLIEB: On the other hand, it would
be hel pful to ne to have the Econom des gui dance --
CHAI RPERSON GRI FFI'S: R ght.

MR. GOTTLIEB: -- fromyou before | went
to the ANC

CHAI RPERSON GRI FFI'S: Right. Yes?

VICECHAIR M LLER Ckay. | wouldliketo
make a suggestion here nowthat we have heard fromyou
al | . | understand that you would like to have
Econom des case first, but | think this notion to
di smi ss raises ajurisdictional question whereby if it
were granted, we would never get to the nmerits. You

don't need the Econom des decision for jurisdiction.
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W can't hear a case if we don't have jurisdiction.

And | ooking at the date that the notion
was filed, it looks to ne |like there wasn't sufficient
time for youto file awitten opposition. So | would
suggest -- nor for DCRA to weigh in, nor for the ANC
to weigh in. So |l guess | would suggest that we deal
with that issue first since it's jurisdictional and
maybe set a briefing schedule for ANC, DCRA,
especially you, to respond to the notion to dismss
and perhaps the intervenor to reply.

MR. GOTTLI EB: Okay.

VICE CHAIR M LLER Do you have any
reaction to that? Ckay.

MR. GOITLIEB: 1 nmean, you know, | assuned
that once we dealt with the notion to dismss, if you
didn't dismss, you would --

CHAI RPERSON GRIFFIS: Right. |'msorry.
|"mgoing to interrupt.

MR. GOTTLIEB: -- you would go i medi ately
to the nmerits of the case.

CHAlI RPERSON GRI FFI S: W're going to
di spense of this for now. It turns out there was sone
m sconmmuni cation with the property owner's attorney
t hi nki ng t hat we were com ng back in 60 m nutes and he

was going to be here at that -- M. Nyarku just
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informed me he was just calling in. And we're not
bei ng, you know, transmitted so he is not watching
t hese proceedi ngs.

So we're going to do that as soon as -- if
you would not mind not going too far, we're going to
gat her everyone back inand | think thisis -- | think
it's pretty clear. W understand what you have said
and the points in support of it. W wll get to that
and we' Il note to what Ms. MIler was going to and
think we'll give you the opportunity to think about
this, is we nmay have several steps in this.

And | think, as | was saying, wth al
these notions it nay be nore advant ageous for everyone
to set a date of which we take up the notion to
di sm ss based on jurisdictional elements. And that
way we could have them all briefed. Am | repeating
t hings that you have already said?

VICE CHAIR M LLER No, that's what |
sai d.

VR. GOTTLI EB: Ri ght . But t he
jurisdictional is --

CHAI RPERSON GRI FFI'S:  No, | did hear.

MR. GOITLI EB: -- conplying with the
nerits of the case?

CHAI RPERSON GRI FFI'S:  Right. | just want
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them to be thinking about -- yes, there is always a
little bit of meshing, but | think we can keep it
fairly clear. But I want you to be thinking about
that in ternms of scheduling and because it will inpact
where the ANC al so can weigh in on that and how t hey
weighinonit. Rght. W're going to have to repeat
all this in a bit anyway. So here we are. We're
getting full.

What | just said is M. Collins, the
representative of the property owner, is on his way
and so we are going to wait for M. Collins. W are
then just proceedingwiththe first prelimnary matter
and that is the request to reschedule this. And so we
will hand you that itemand digest that alittle bit.
You can talk to staff about that. | will revisit al
of the issues that we have just gone through, which
are not that many, to get to it.

And then let ne just ask. DCRA is here
and we'l|l state rather and not ask you are in receipt
of the notion to dismss. |Is that correct?

MS. BELL: That is correct.

CHAI RPERSON GRIFFI'S: Ckay. So we have
that in front of us. Ckay.

MS. BELL: But we didn't know that there

was a notion to -- we didn't know that there was a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

185

notion to reschedul e.

CHAI RPERSON GRI FFI'S:  Did not know?

MS. BELL: We did not know and we woul d be
objecting to that.

CHAI RPERSON GRI FFI' S:  Ckay. Take a nonent
and gat her your thoughts. W'Ill wait for M. Collins
to show up.

MS. BELL: Ckay.

CHAI RPERSON CGRI FFI'S:  And then we' || hear
on all of that. Thanks.

(Wher eupon, the Public Hearing was
recessed at 2:04 p.m to reconvene at 2:54 p.m this

sanme day.)
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A-F-T-EERRNOON S E-S-S-I-ON

2:54 p.m

CHAI RPERSON GRI FFI'S:  Very wel | . Let's

resunme for all those. W had great plans and
i ntentions. W didn't have everyone in attendance

that we needed to to have our business done, but |
think we have now, do we not, in terns of the
af ternoon case, the appeal of 17391? W were waiting
on DCRA whi ch was here and also M. Collins. They saw
us com ng.

MR KI ERNAN: Good afternoon. Paul
Ki ernan and Chris Collins on behalf of the intervenor.

CHAI RPERSON GRI FFI S: Excellent. Thank

you. And DCRA?

UNI DENTI FI ED SPEAKER: |'mjust going to
cal I.

CHAI RPERSON CGRI FFI' S:  Okay. Sonebody wil |
give a holler on that and okay. We're full. Wy

don't you have a seat at the table? Let nme just
reviewa little bit what we had conme in today and |'m
sure you now all are very well-aware there is a notion
to reschedul e the hearing. W have the basis of two
el enents of that request for a postponenent.

The first one was wanting to wait for an

order to be issued by the Board regarding a case of
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which M. Cottlieb has indicated m ght be simlar or

of value in his assessnment in putting forth the
appeal. The second was to have additional tinme to
deal with the notion to dism ss which came in, on ny
calculations, | believe it was ei ght days ago, which
was al so around the Thanksgiving tine.

Am | correct in assessing it that way?

VR. GOTTLI EB: And, thirdly, t he
opportunity to work with the ANC and get their input.

CHAI RPERSON GRI FFI'S: R ght. GCkay. M.
Collins, we have asked you to travel a great |ong
di stance today to respond to that.

MR, COLLINS: | just want to make sure,
M. Chair, that it's clear on the record. Wat is the
order that is being awaited and what is the i ssue that
is going to be dispositive of this case?

CHAI RPERSON GRI FFI S: kay. The order
that is waiting is for the appeal in the Econom des
case. That's all | know. Do you want an el enent that
woul d be dispositive for this appeal ?

MR. COLLINS: Yes, please.

CHAI RPERSON @RI FFI S: Dd you want to
speak to that, M. Cottlieb, if needed?

MR GOTTLIEB: Sure. The Econom des case

is based in large part on a structure conposed of
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inmported fill and other materials that were used to
rai se the property. 1In fact, M. Ludwi g has done the
sanme thing, in nmy opinion on a far grander scale, to
raise not just one portion of his property but to
rai se alnost the entire property. And on top of that
he has put a nunber of structures on top of that
structure, including fences and walls and other
structures.

CHAI RPERSON GRI FFI'S:  Okay.

MR GOITLIEB: So |I think the facts are
simlar. 1'mnot saying that they are identical. |'m
not saying if you rul e one way i n Econom des, you w ||
automatically rule in ny case the sane way. |'mjust
sayi ng the Board's thoughts on the Econom des case |
think are directly on point and it would be very
hel pful to ne, not necessarily dispositive, but
hel pful to ne in framng ny legal argunents to the
Boar d.

CHAI RPERSON GRI FFI'S: Cear?

MR. COLLINS: Thank you. The Econom des
case does not apply to this situation for the very
sinple reason that this property that is subject to
this appeal is not in the Wesl ey Hei ghts Overl ay Zone.

CHAI RPERSON GRI FFI'S:  Okay.

MR. COLLI NS: The Econom des case, | do
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have the transcript here and |I'm sure M. Etherly
woul d recall his --

CHAI RPERSON GRIFFI'S:  You carried it on
your own?

MR. COLLINS: | have it right here, the
extensi ve di scussion about isolating out and | ooki ng
at the specific, particular |anguage of the Wesley
Hei ghts Overlay Zone and howit is different than the
general Zoning Regulation wth regard to |ot
occupancy.

CHAI RPERSON &Rl FFI S: Ckay. So,
basically, you object to any basis of rescheduling
thisif it is critical that the order be issued. You
don't find that has any rel evance?

MR COLLINS: It does not and we have --
in our nmotion to dismss we have shown by both a
zoning certification from the Ofice of Zoning, as
wel | as the zoning order itself and tracing the |line,
mat ching up the line, the zoning Iine on the base nmap
with the language in the text, I will highlight it so
you can see clearly where the zoning line is, and the
north boundary of this property is the zoning line
bet ween the Wesl ey Heights Overlay and the --

CHAI RPERSON GRI FFI'S:  Okay.

MR. GOTTLI EB: M. Chairman, if | could
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just --

MR COLLINS: Itemnunber 1, | think, is
a statenent for postponenent.

CHAI RPERSON GRI FFI'S: Right. And | don't
want to go too far into the substance of all these
el enents, but rather tal k about -- because we're only
deal i ng wi t h whet her we reschedul e t hi s based on t hose
el enents and then we can obviously get well deep into
t he whol e point.

But, actually, M. Collins, you invoking
your own notion to dismss is the second reason why
they are actually asking for a continuance, because
they haven't had tine to brief the Board in
subm ssions but also had tinme to adequately address
all the elenments of the notion to dismss.

MR.  COCLLI NS: Vel |, okay. The second
point, the Board, and this Board has in the past,
al l oned 10 days for response to a notion to dism ss.
This was served on the Monday before Thanksgi ving at
4:30 at the home of the appellants and al so by enai
at the sanme tine that day. And so if that -- by
calculation that is eight days, then they should have
two nore days to respond.

Now, you can set certain additional days

for that, but I woul d suggest that if you are going to
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post pone t he case, which we strongly request that you
do not, but if you' re going to postpone, that you give
a certain specific additional anpbunt of time for a
witten submission in response to the notion to
di sm ss.

MR. GOTTLIEB: If | may just say --

CHAl RPERSON GRIFFI'S: |'msorry. Just to
clarify, you're saying allow them the two days,
concei vably, or maybe four days, whatever it is.

MR. COLLINS: Yes, that's right.

CHAI RPERSON GRIFFI'S:  Set that schedul e
and woul d you be utilizing atinme to respond or to do
a final subm ssion based on their response to the
noti on?

MR. COLLINS: We could do that and t hen we
woul d ask that the Board sinply rule.

CHAI RPERSON GRI FFI'S: Right. Can | hear
from DCRA al so, the appellee in this case?

MS. BELL: Good afternoon. Actually, DCRA
has a simlar position. We believe actually eight
days was an appropriate tinme for the appellant to have
an opportunity to take a look at the notion to
dismss. Initially, we were told that it was alittle
| ess tinme, but when we checked the service process, it

was actually the Monday before.
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So we would be in agreenent to having a
few addi tional days and we think 10 days is typically
an adequate anmount of time to respond to a notion to
dismss. And we would also like an opportunity to
file a response, and we believe that the Board could
rul e on those papers in the absence of a hearing. But
nore inmportantly, we don't --

CHAI RPERSON GRI FFI S: A response to the
appellant's response to the notion to di sm ss?

MS. BELL: That's correct.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BELL: Yes, our reply, you know, on
behal f of --

CHAI RPERSON GRI FFI'S:  Right.

MS. BELL: But, nore inportantly, we don't
t hi nk the Economi des order or that case is relevant to
the facts in this case. As you probably have had an
opportunity to take a | ook at the notion to dismss,
we don't think the fence and particularly the height
of the fence post design are issues that have any
beari ng on the zoning revi ew process.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BELL: So we believe that the Board
can di spose of this on paper, but we would be firmy

agai nst an enlargenment of tinme or a continuance that
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woul d enconpass t he Econom des order, you know, being
drafted and a deci sion being issued.

CHAI RPERSON GRI FFI'S:  Good.

MR GOITLIEB: M. Chairman, if | could
j ust respond?

CHAI RPERSON GRI FFI'S: Yes.

MR. GOITLI EB: As a taxpayer and a
resident of this city, I would expect -- and | work
for the Federal Governnent. | would expect that

attorneys who represent the city would pronote
procedural fairness. The city is entitled to differ
frommy |egal argunments, but | would expect the city
woul d support procedural fairness.

To serve -- M. Ludwig' s arnmy of |awers
had my papers, | believe it was in July you said.
They had it for nonths. They waited until the very
| ast second before Thanksgiving. | got ny copy, the
first one, at 5:17 on Monday ni ght and the second one
at 6:29, |I'm sorry, 5:52 on Mnday night. They
waited. | nean, this is a litigation strategy.

CHAI RPERSON GRI FFI'S:  Okay.

MR. GOTTLIEB: But | really don't think
the city ought to be endorsing such strategies.

CHAI RPERSON GRI FFI'S: Ckay. 1'IlIl note the

opinion and it's fair to you to state it. | don't
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think that would be necessarily the basis of which
we' ||l decide our notion but w thout further nusical
acconpaninment, | will just state that --

MR. GOTTLIEB: If | can just say on the
Econom des case, as you know better than |, there were
a lot of differences of opinion on howthat case cane
down and the basis on which that case cane down.

CHAl RPERSON (Rl FFI'S:  Yes, yes.

MR GOITLI EB: Sone were interested in
whether it was in the Wsley Heights Overlay, sone
wer e not.

CHAI RPERSON GRI FFI'S: R ght.

MR. GOTTLI EB: And, you know, until | see
the opinionl can't really -- you know, the transcri pt
is all very nice, but that has really no |egal
beari ng.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. GOTTLIEB: I1t's the opinion and that's
why the opinion is not rel eased yet.

CHAI RPERSON GRI FFI'S:  Let ne just address
that issue, because that may take us into a | ong road
and this is ny understanding and opinion on this in
terms of hol ding back an appeal waiting for an order
to be issued that is of maybe sone simlarity. I

don't know. | haven't been put that in front to nmake
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t hat deci si on.

| find it very difficult to do that.
Frankly, the appeal is set up procedurally that you
woul d beconme aware of an error that was comrtted by
the DCRAin issuing a permt or whatever the iteration
is. That will have to have its basis onits own. How
the Board interpreted it is nore of a case strategy in
presentation of the elenents as far as [|I'm
under st andi ng.

So it would be very difficult for nme to
say we need to postpone this then until an order of
simlar variety and flavor is issued, not to nention
|"m not sure when that is ever going to happen. I
mean, it will happen. [|'mnot saying -- but |'m not
sure when that is going to --

MR. GOTTLI EB: How can the public proceed
wi t hout a determ nation when you hold it in abeyance?
You have mde a determnation, obviously, and
obviously that is going to affect how you deal wth
simlar cases. |If the public doesn't know what your
views are, you all know how you deci ded and exactly
why you decided it, howis the public supposed to gear
its behavior accordingly if it's this black box and
we're just arguing in the dark?

We don't know what you're receptive to,
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what your views are. You all knowit. You have nade
up your mnd. W just don't know what your thoughts
wer e.

CHAI RPERSON QR FFI' S: That' s an
interesting point but | think, one, the transcript
does serve as the official Board' s opinion on that and
if you wanted to see how each of the Board Menbers or
how t he Board concl uded, that woul d be the source of
finding that out.

MR GOTTLIEB: But if that were true, the
opinion would be released. Qoviously, there is
sonmet hing holding it up.

CHAI RPERSON GRI FFI'S: No, that's where the
| awyers get involved and that's what takes the tine.

MR. GOTTLIEB: But it's a |l egal docunent,
| mean, and that's what | have to use to base ny
argunments on.

CHAI RPERSON GRI FFI' S:  But the basis of our
decision in Econom des, |I'mnot sure. Maybe |I'm not
under st andi ng your point. | amnot sure howthat goes
to whether an error was conmmitted in this appeal.

MR GOITLI EB: Because the structures are
-- simlar structures were used in this case to the
Econom des' structure.

CHAI RPERSON GRI FFIS: | see. Ckay.
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MR. COLLINS: May | respond to the third

guestion that you had?

CHAlI RPERSON GRI FFI' S: Yes.

MR. COLLINS: And also --

CHAI RPERSON GRI FFI'S:  Yes. Let's just go
ahead with that.

MR COLLINS: The third issue, the reason
for the postponenent was so that the appellants could
work with the ANC and get their input. The issue
squarely before the Board is a notion to dismss.
It's a jurisdictional issue. It's a threshold
jurisdictional issue.

The ANC s views on the particul ar case, on
this particular case, would really have no bearing on
the jurisdictional threshold issue. It either is
Wi thin your jurisdiction or it's not.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. COLLINS: And the ANC s wei ghing in on
that issue would really be of no substance. Getting
back to a comrent that was just stated about waiting
until the last mnute, | thought it was coni cal when
| was listening to it because this appeal has been
filed five nonths ago and the postponenent request
came in at 3:00 p.m the day before and was not served

on anyone.
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CHAI RPERSON CGRI FFI'S:  Ri ght.

MR. COLLINS: W found out by happenstance
when our paral egal this nmorning was checking the file
for the last tinme to see if there was anything el se
t hat came in.

CHAI RPERSON GRI FFI'S:  Okay.

MR COLLI NS: W filed it when we did
because, getting to another point, the requirenents
are that any material that is intended to be used at
the Public Hearing nust be filed 14 days in advance,
no | ess than 14 days in advance.

It wasn't until after that 14 day period
had expired with nothing being filed by the appell ants
that we then figured out that they weren't going to be
filing anything nore. It's at that point that we
prepared a notion to dism ss.

And with that, if this Board is inclined
to postpone this case, it is our viewthat the period
for filing prehearing subm ssions has passed and t here
should be no nore prehearing subnmssions on the
substance, and they should be only limted to the
notion to dismss if the Board is so inclined to add
an additional two or three days for that purpose.

MR. GOTTLIEB: So you woul d propose that

| have no right to respond to your papers? That is
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certainly fair.

MR, COLLI NS: Vell, if you look at the
rul es.

CHAI RPERSON GRI FFI' S: Ckay. W' re staying
on poi nt though. | nean, believe nme, the Board hears
it all and we'll figure it all out. M. Mller?

VICE CHAIR MLLER. | think with respect
to procedural fairness, we should |ook at and dea
with the notion to dismss. | don't think eight days
is sufficient time. | think in court there's 10 days
not i ncluding holidays and weekends.

So | think that we ought to set briefing
schedule on the motion to dismss which is a
jurisdictional question we can't even get to, whether
or not there is going to be a hearing on the nerits,
until we get to deciding the notion to dismss. So
that's what | woul d recommend, a briefing schedul e on
that and the Board decides that and then we see
whet her there is anything left in the case.

MR. GOTTLIEB: And | would request, as |
think is common in these cases, that | have the right
to a hearing on that notion.

VICE CHAIR M LLER  You would like to
have nore argunent on that?

MR. GOTTLIEB: On the notion to dismss,
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yes.

CHAI RPERSON GRIFFI'S: | think that is the
proper way to go and | think what we can do is set
that briefing period and then set a tinme limt in
whi ch we woul d have the notion to di sm ss addressed.
Let nme just hear coment on that and nake sure
everyone i s of the understanding and i s i n somewhat of
support or full support of doing that.

Essentially, it wuld nman we would
essentially nove the notion to reschedul e asi de, but
set a briefing schedule and oral argunents on the
notions to dismss, because even if we allowjust two
nore days, let's be absolutely technical in terns of
our past procedure, two nore days puts us at what,
t onor r ow?

Well, our next hearing is then Tuesday.
We coul d conceivably do that. WlIl, nowthat we're on
next Tuesday, do we allow for responses to the
submi ssion, to the notion to dism ss?

M5. BELL: The Governnent doesn't object
to a hearing on the notion to di sm ss.

MR. COLLINS: The additional tinme, if you
add two days | suppose that would be tonorrow, but if
you want to do it, have a response on the notion by

Thur sday cl ose of business?
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MR. GOTITLI EB: Ch, cone on. That's

ridiculous. | mean, come on. They have an arny of
| awyers here.
CHAI RPERSON GRI FFI'S: | under st and.

MR. GOITLIEB: 1 nmean, how many peopl e are

here --

CHAI RPERSON GRIFFIS: M. CGottlieb?

MR. GOTTLI EB: -- on behal f of Hol |l and and
Knight? | nean, they nust have 10 | awyers here.

CHAI RPERSON GRIFFIS: M. CGottlieb?

MR. GOTTLIEB: 1'm a honmeowner acting on
ny pro se.

CHAI RPERSON GRIFFI'S: W 're not going to
get to the --

MR GOITLIEB: It"'s ridiculous.

CHAI RPERSON GRIFFI'S: W 're not going to
get to the decision if we don't hear it all and then
decide it. So let's nove ahead and all these people
actually are here still fromthe norning. Talk about

schedul e and backing up but so let's get to that.

| don't think -- we're going to need |
think, first of all, in ternms of the -- let's nove
backwards in terns of the tinme that we'll need for

oral arguments or addressing this notion to dism ss.

| don't see any reason that we woul d, because we wil|l
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allow for witten subm ssions, anything nore than 10
m nutes a piece.

| s that accommbdating? |'mgoing to throw

alot of things out here. W'I|l get conments back and
then we'll make decisions. M. Cottlieb?
MR GOTTLIEB: [|'msorry?

CHAI RPERSON GRIFFI'S: 10 minutestoorally
brief the notion to dismss on a date uncertain at
this point? That will be with witten subm ssions in
the record already. You would conme in. You would
hi ghlight. You would be abbreviated and preci se and
t hen we woul d deci de.

MR. GOTTLI EB: | guess that's -- so we
woul d submt papers. Let ne understand the process.
CHAI RPERSON GRI FFI'S: Sure.

MR. GOTTLIEB: W would submit papers to
you in advance of the neeting?

CHAI RPERSON GRI FFI'S: That' s right. Maybe
| should start fromthe beginning then. W're going
to set a schedule for you to submt your response to
the notion to dismss. W will then have tine for the
subm ssion of responses to that and, actually, the
same schedule DCRA is on also. Once the responses to
the notion to dismss are in and then the final

responses to those responses, the reply to the
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responses.
MR. COLLINS: Reply, that's right.
CHAl RPERSON Rl FFI S: Got to get these
legal ternms down. Then we would set -- after those

times, then we would set for oral argunment on the
notion to dismss.

MR. GOTTLIEB: Al right. M response to
that notion, does that include ny right to amend ny
appeal ?

CHAI RPERSON GRI FFI'S: | woul d t hi nk, based
on the issues and the new issues raised in ternms of
jurisdiction, that the record would be open to hear
t hose el enents that are going to that notion. So yes,
goingto the elenents that are raised, you' re going to
have to have the record open in order to address those
unl ess there's other opinions.

MR. COLLINS: To anend an appeal ?

VICE CHAIR MLLER Yes. | don't
under st and.

CHAI RPERSON CRI FFI' S: Well, it's not
anendi ng an appeal. |'msorry, because | didn't --

heard that but I'mnot sure that's what you neant.
MR. GOITLIEB: Yes, it is.
CHAI RPERSON @RI FFI S: You're going to

anend the appeal based on? Wll, that's -- nmaybe |
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don't understand that then. ['"m not sure how an
appeal -- what would be the substantive matter of
whi ch you woul d be anendi ng t he appeal ?

MR GOTTLI EB: That woul d be t he st at enent
that is attached to the appeal. | would be anending
t hat .

CHAI RPERSON GRI FFI'S:  Okay. Then that's
different. You're adding to your narrative or your
case presentation.

MR. GOITLIEB: Right.

CHAI RPERSON GRI FFI S: Under the appeal,
but you're not anendi ng the appeal.

MR. GOTTLI EB: Okay.

CHAI RPERSON GRI FFI'S:  Anmendi ng t he appeal
means you want to appeal a whole different el enent.
Now, you find that the chimey doesn't conply wth
zoning and that is based on a notion that didn't bring
up that el enment.

MR. GOITLIEB: Right.

CHAI RPERSON GRI FFI'S: W' re not anendi ng
the notion. You're adding to the record of your case.

MR, GOTTLIEB: Well, I'"'manending it in
that I am adding nore detail.

CHAI RPERSON GRI FFI' S: R ght.

VICE CHAIR MLLER.  You nean clarify or
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sonething |ike that?

MR. GOTTLIEB: | amadding nore detail as
to the code violations that | think are underlying the
case.

VICE CHAIR M LLER  Ch, you're anendi ng
your |egal theory but you're not adding a new --

MR GOITLIEB: The sane facts.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON @RI FFI S: Ri ght . The sane
el enents are under appeal. | don't see any difficulty
with that. |s there a coorment on that? And | think
M. Collins brings up an excellent point, that the
regul ations do say, you know, 14 days prior all
submi ssions are to be in the record. But, frankly,
the way | view that also is it doesn't nmean that
you're just coming in and then reading the text in
here.

I nmean, you're bringing in sone
hi ghl i ght s. You're adding information but the
substance, the core substance of that of which
everyone wi Il be able to understand and then address,
are in the record. So you're not bringing a whole
different elenment of appeal or anything outside of
that. Wiew. No, it didn't make sense. Al right.

kay. So let's have dates.
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Ch, did you want to address this?

MS. GATES: W could not address the
notion to dismss. The ANC coul d not.

CHAI RPERSON GRI FFI'S: No.

MR. GOTTLIEB: | guess ny only question
with regard to the ANCis typically when you get these
notions to dismss, you hear them after the ANC has

addressed the merits.

CHAI RPERSON CRI FFI S: | don't know if
that's so.

M5.  GATES: | don't think that's
necessarily true. | think it would be a grave

disservice to M. Cottliebto dismss this caseif, in
fact, there are nerits to the case. And | think
having read it, having been i nvolved in the Econom des
case, | do think there are sone parallels. | also
believe that there may be Zoni ng Code viol ati ons and
we should hear it. So that's my opinion.

MR. GOITLIEB: So | guess my only question
is, typically, you woul d have had the ANC revi ew t he
substance and gi ven you a recomrendati on.

CHAlI RPERSON GRI FFI' S: Yes.

MR. GOTTLI EB: Bef ore you woul d address
any notions such as the one that they have presented

before the neeting.
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CHAlI RPERSON GRI FFI'S:  Yes, but that is not

-- but that didn't happen.

MR GOTTLI EB: | understand that. ' m
just pointing out that that's typically the order in
whi ch t hings happen. The ANC passes on the nerits.

CHAI RPERSON GRI FFI'S: R ght.

MR GOTTLI EB: And then if there are
jurisdictional issues --

CHAI RPERSON GRI FFI'S: | under st and.

MR. GOTTLIEB: -- and procedural issues,
they are raised after the ANC has agreed on the
merits. And to the extent that you look at that in
maki ng your jurisdictional --

CHAI RPERSON GRI FFI'S:  But the ANC has to
be tinely also. But they have to be tinely in
processing. W went through that already. | nmean, in
July they knew. Wiatever it is, it didn't proceed in
that fashion. So that's not really a very solid
foundation in ternms of what |I'm looking at in
establishing this schedul e.

But I think we just need to get to the
schedul e because the sooner we | et you go and do what
you need to do -- | don't see and |' mnot hearing from
the Board great opposition in setting this briefing

schedule and | think that's what we need to do to
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allow tine to address this nmotion to dismss the
appeal. It is very substantial and full.

So that being said, M. GCottlieb, the
Board has set up a briefing schedul e to begin and al so
with DCRA that that subm ssion would be within seven
days, so it will be Tuesday next, 3:00, in the Ofice
of Zoni ng.

MR. GOTTLI EB: If I could just beg the
Board' s i ndul gence. | have a job. This is their job.
They have got an arny of |awers that are paid to do
this all day.

CHAI RPERSON GRI FFI'S:  Well, | see that.

MR. GOTTLIEB: | have another job. | am
doing this pro se. | don't have an arnmy of |awers
that | can just say draw this up and submt it in
seven days. | have a regular job. | work for the
Federal Governnent and | have got to do this in ny
spare tinme. This is their full tinme job. You know,
| just woul d hope the Board woul d gi ve sone anount of
|atitude to honeowners who are acting on their own
behal f .

CHAI RPERSON GRI FFI'S: Okay. A coupl e of
t hi ngs. O course, to preenpt nmjor discussion on
this, et nme ask you how nmuch tine you do need noting

this is the appeal that you have brought. So how rmuch
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time would you think is fair based on our schedul e
al so and how nmuch tinme that you need to put together
a submi ssion to the notion to dism ss?

MR. GOTTLIEB: | would say 30 days.

CHAI RPERSON GRI FFI'S: Wow.

MR. COLLINS: 30 days?

MR. GOTTLI EB: They had nonths to draw up
their notion.

MR. COLLINS: You, the appellant, filed
this five nonths ago, five nonths ago, and invoked
this process that is very tinme consum ng and expensi ve
for the property owner. It's a process that they
brought. They need to bear responsibility for all the
effects of the appeal that they brought. 1In fact, if
this Board allows --

VICE CHAIR M LLER M. Collins, excuse
me, is there a prejudice in delaying it 30 days?

MR. COLLINS: 30 days?

VICE CHAIR M LLER  Yes.

MR.  COLLI NS: The property owner has
undergone a | ot of expense to get a nunber of people
here today to be prepared to nove forward based on
this appeal that was filed five nonths ago. To have
us wait around nore, it's nore tine, nore cloud on the

property. They noved in in the late spring, early
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sumer. They are there. They just want to get this
i ssue resolved one way or the other.

| think that 30 days is unprecedented.
O her appeal s have been 10 days to respond. I f we
want to give sone additional days, you know, here, if
the Board proposed 15 days, | think 15 days is
sufficient.

MR. GOTTLIEB: If I may just point out two
t hi ngs. First of all, the property owner,
construction is conplete. There is no prejudice to
the other side. They have noved in. Everything is
done so there is no interference. And they live
there. They are not intending on selling it. There
is no cloud on the title.

Secondly, | would just point out one of
the exhibits that they have in their notion that they
got fromthe city is dated July 29. So, obviously, in
July they were preparing this notion and they sat on
it until the very last mnute. That is bad faith
They al so served it right before Thanksgiving. That's
anot her indication of bad faith. So | just would like
to be given, you know, sonme opportunity to respond.

CHAI RPERSON Rl FFI S: And we fully
understand that and, actually, we appreciate that and

there's a lot of other aspects, that being the nost
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important, but there's others then to bal ance al so.
| mean, we need to fit this in sonmetime in the
mllennium and what we're trying to do is actually
break this down a little bit so that we can fit this
in.

Quite honestly, if we don't hear it today,
you know, we're not seeing it until next sumer.
mean, that's where our schedule is. So we need to
figure out what is the best. And, yes, |I'mkind of
stressing it hurts you nore than anybody to conti nue
this for another year or so, so let's get down to
business and let's get it done.

| would say let's look at 14 days, M.
CGottlieb. That would be two weeks fromtoday at 3:00

in the Ofice of Zoning. Then we would have a seven

day -- these are cal endar days, not business days.
We' Il go one week, seven days, for the reply and then
a week hence we'll have oral argunents. |[Is that not
right?

MR GOTTLI EB: What was that date, the
oral again?

CHAI RPERSON GRI FFI'S:  That may be the 3.
So now we'll put it on the real cal endar, because we
may end up with nore time and | think that is the

first Tuesday of January, right, and we woul dn't be
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nmeeting onit. As soon as Ms. Bailey catches up with
us, she's going to go through the cal endar.

MS. BAILEY: M. Chairman, the dates that
| have are December 13'" for the appellant's response
and al so DCRA's. The reply to that response fromthe
property owner is Decenmber 20'" and the Board wil
hear oral arguments on the notion to dismss at its
first hearing in January of 2006, and that is January
10'".

CHAI RPERSON GRI FFI'S:  Excel | ent.

MS. BAILEY: That's in the afternoon, M.
Chai r man?

CHAI RPERSON  CGRI FFI S: That's correct.
kay. And, therefore, |I'm going to ask. W have
added a week because we're not neeting on the 3'%. Do
we want an extra week up front, M. Cottlieb, or do
you want an extra week at the end?

MR GOTTLIEB: | will take the extra week
up front.

CHAI RPERSON CGRI FFI'S: (Good. So we have
got three weeks, which nmeans we're shifting all those
dates. Your filing and DCRA's is on the 20'", 3:00 in
the Ofice of Zoning. The replies to that are then
due on -- we'll put that onthe -- M. Collins, | wll

gi ve you an opportunity. W can put that on the 3"
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the 4'"?

MR COLLI NS: The Tuesday the 3¢ or
Wednesday? The 1° is a holiday, | think.

CHAI RPERSON GRI FFI'S:  Yes. The 26'"?

MR COLLINS: The 4'". So our reply will
be due January 4'"?

CHAI RPERSON GRIFFI'S: W could do the 4'"
or we could do that week of the 25'", so we could do
the 26'", 27'" or that follow ng week

MR COLLINS: Well, so those -- | will be
out of town during the week between Christnmas and New
Years, you know, and the 1°" is a holiday. So January
4" a reply?

MR. GOTTLI EB: Then that gives as much
time as needed for ne to get -- to do ny original.

MR. COLLI NS: It's ki nd of
di sproportionate. Wiy should we have | ess tine?

MR GOTTLI EB: Because you are just
respondi ng to ny response.

MR. COLLINS: Actually, you said 14 and 7,
so | would like to keep those proportions, so if you
increase ne by half and increase himby half?

MR. GOTTLI EB: So if you give ne seven
extra days, give himfour extra days.

MR. COLLINS: |'mnot follow ng.
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CHAI RPERSON CGRI FFI S: Ms. Bailey, I'm

sorry, | have our schedule, so | don't have an actual
cal endar, so that's where | ama bit hindered. So ny
wor | d happens Tuesday to Tuesday. Three weeks woul d
be as submission on the 20'". Is that correct, M.
Bai | ey, on that Tuesday?

MS. BAI LEY: Tuesday, would that be
January the 10'", M. Chairman?

CHAI RPERSON GRI FFI'S: | "' msorry, the first
submi ssi on

MS. BAI LEY: The first submission is
Decenber 20'". Is that the date we're working with?

CHAlI RPERSON GRI FFI' S: Yes.

MS. BAILEY: Three weeks from Decenber
20'" woul d be --

CHAI RPERSON (Rl FFI S: No, no, no. And
then a week fromthe 20'"

MS. BAILEY: A week fromthe 20'" is the
27'" of Decenber.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BAILEY: Is that the date you would
like for the property owner to respond by?

CHAI RPERSON GRI FFI'S: No. It's just what
|"mtrying to get -- what about -- oh, so you are away

that Monday through that Mnday, the 25'" to the 2",
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So it's either coming in before that or --

MR. GOTTLIEB: Well, you ve got a whole
panel of people on this.

CHAI RPERSON GRIFFI'S: -- onthe 3% It's
hard to make procedure decisions on that basis.

MR GOTTLIEB: Well, M. Chairnman, he was
actual Iy opposing nmy notion to reschedul e, because he
said | should have worked on this over the
Thanksgi vi ng hol i day.

CHAI RPERSON GRI FFI'S: No.

MR. GOTTLIEB: So I'masking himto do the
sanme thing, work over your Christnas holiday. If it's
good for you, it's good for ne.

CHAI RPERSON GRI FFI'S: Ri ght, right, right.

MR GOTTLIEB: | nean, cone on.

CHAl RPERSON GRI FFI S: Let's see, okay.
We're going to do the first submission on the 20'"
whi ch woul d be, and then the second, M. Collins, your
reply is going to cone in at 3:00 Tuesday, the 39
that will give anple tinme to get it to the Board for
our review and also tinme for preparation of oral
arguments on the 10"

V5. BAI LEY: You need for nme to repeat
t hose dates, M. Chairnman?

CHAI RPERSON CGRI FFI' S:  That woul d be great.
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MS. BAI LEY: So we're all on the sane
page.

CHAI RPERSON GRI FFI'S: Sure.

MS. BAI LEY: Ckay. Decenber 20'" the
appellant and DCRA is to file their response to the
notion to dismss the application. January 3¢ the
property owner may respond to that subm ssion. And on
January 10'" the Board will entertain the motion to
dismss at its Public Hearing. And that will be in
t he afternoon, M. Chairnman?

CHAI RPERSON GRI FFI'S:  Yes. W better put
that first in the afternoon. Gkay. Good. Questions,
procedural clarifications? Yes?

MR. GOITLI EB: M. Chairman, it's ny
understanding that if you rule to proceed on the
under|lying appeal, you will reschedule a hearing at
that tinme?

CHAI RPERSON GRI FFI'S:  On the 10'".

MR GOTTLIEB: On the 10'"?

CHAI RPERSON GRI FFI'S:  Yes, exactly.

MR. GOITLI EB: And, obviously, if you
woul d decide to dismss, that's the end of the story?
CHAI RPERSON GRI FFI'S: R ght.

MR. GOTTLI EB: Okay.

CHAI RPERSON GRI FFI S: Ri ght. |t hink,
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yes, we're going to be better off and we're going to
be clearer on the 10'", rather than taking the tinme
now to try and schedule a way out.

MR GOITLIEB: That's fine.

CHAlI RPERSON CRI FFI S: So we'll get to
that. Excellent. Very well. Anything else?

MS. BELL: Thank you.

MR. GOTTLI EB: Thank you very mnuch.

CHAI RPERSON GRI FFI' S:  Good. Thank you al |
very rmuch

M5. GATES: | do have one small question.

CHAI RPERSON GRI FFI'S:  Yes, Ms. Gates?

M5. GATES: G ven the fact, if you grant
t he hearing, the cal endar now extends out sone tinmne.
Are you still as eager for the ANC to hear this in
February?

CHAI RPERSON GRI FFI S: It's really up to
you. Are you weighing in on this or not? | would be
expeditious with your schedule if you want to be a
part of this. This you see can be changed and go in
every different direction. So I'mnot sure | would
answer that, unless others want to.

M5. GATES: (kay.

MR. GOTTLI EB: Thank you.

CHAI RPERSON GRI FFI S: | mean, here's one

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

219

opti on. Yes, | would say take it up. If the ANC
wants to take it up, | would do it as quickly as
possi bl e. GCkay. Anything else? Good. Thank you all
very nmuch. If there's nothing for us left in the
afternoon, why don't we resune the norning and see
where that takes us.

We'll nmake a great note in the transcript
that we are calling back to order our norning session
and getting back into the Case No. 17395. Before our

[ uxurious lunch break, we had processed through the

applicant's full hearing, wtnesses and cross
exam nation. As we resune now, we wWll go into the
Government reports, agency reports. W will start

with, of course, the Ofice of Planning.

MR GLASGOW M. Chairman?

CHAI RPERSON GRI FFI'S: Yes?

MR GLASGON We had one -- we had said
that we had a representative of Harris Teeter here.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR, GLASGOW To answer --

CHAI RPERSON GRI FFI'S: Do you want to take
that up now?

MR. GLASGOW Yes, | thought that woul d be
f ast est.

CHAlI RPERSON GRI FFI'S:  Perfect opportunity.
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MR GLASGOW Ckay. This is to the

specific question is the nunber of deliveries of 40 --
55 foot truck versus 40 foot truck that would be
antici pated. Yes, John, you're the only one up here.
Wul d you, please, identify yourself for the record?

MR. HUTCHENS: M nane is John Hutchens.
I'm with Harris Teeter. I'"'m Vice President of
Operations. | woul d be happy to answer any questi ons.

MR GLASGOW M. Hutchens, we're here
wi th the exchange with a couple of the Board Menbers
concerning the nunmbers of deliveries that would be
anticipated to this store with the 55 foot trucks
versus the 40 foot trucks.

MR HUTCHENS: This is Harris Teeter
deliveries, right?

MR. GLASGOW Yes, Harris Teeter
del i veri es.

MR HUTCHENS: A normal store would
normal Iy get three |l arge truck deliveries a day and we
anticipate that the Citadel location wll get,
approximately, five small truck deliveries a day.

MR GLASGOW That woul d be five of the 40
foot trucks? Three 55 foot trucks, five 40 foot
t rucks.

CHAI RPERSON GRI FFI S: Excel | ent. Any
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followup fromthe Board?

BOARD MEMBER ETHERLY: Yes, M. Chair.

CHAlI RPERSON GRI FFI' S: Yes.

BOARD MEMBER ETHERLY: If | could, thank
you very nuch, M. Hutchens, for the clarification
Per haps anticipating sone additional questions that
may come up, | wanted to just kind of massage a couple
of other itenms around this particular question of
deliveries. 1Is it based on your experience and your
famliarity with operational aspects of your business,
is it your experience that you have a fair anmount of
control over your ability to programdeliveries, when
they arrive at your various facilities?

MR HUTCHENS: Yes, with the Citadel
| ocation, we will be able to essentially schedul e al
vendors, not only our own deliveries, but all of our
DSD, Direct Store Delivery, vendors throughout the
all otted wi ndow of delivery tine.

BOARD MEMBER ETHERLY: And woul d vyou
anticipate or let nme phrase it this way, is it your
experience that with respect to non-goods specific
deliveries, products that are com ng to your store for
sal e, other types of deliveries, whether it is FedEx
or office mterials related to admnistrative

functions at the site, do they also nmake use of the
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| oadi ng dock as wel | ?

MR. HUTCHENS:. Yes, they do.

BOARD MEMBER ETHERLY: (Ckay. |If you had
to factor in those types of deliveries or that type of
traffic, how would that change the nunber of or the
anmount of traffic? 1 think perhaps what sone of the
parties in opposition will want to get a sense of and
what m ght be hel pful for my colleagues and | is if
you had to assess what the overall traffic would be.
So we're hearing five small truck deliveries per day
for the 40 foot trucks.

MR HUTCHENS: Yes.

BOARD MEMBER ETHERLY: If you had to al so
factor in other traffic of any type, how many trips do
you think that would be?

MR. HUTCHENS: | ncl udi ng goods and servi ce
vehicles and all that?

BOARD MEMBER ETHERLY:  Yes.

MR. HUTCHENS: Probably, approxi mately, 30
to 35 a day of non-Harris Teeter deliveries.

BOARD MEMBER ETHERLY: Plus the five?

MR. HUTCHENS:. Plus the five, yes.

BOARD MEMBER ETHERLY: Ckay. GCkay. So 30
to 35 of non-Harris Teeter related traffic.

MR, HUTCHENS: Yes.
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BOARD MEMBER ETHERLY: Into the | oading

dock.

MR. HUTCHENS: Right, right.

BOARD MEMBER ETHERLY: Those would be
vehicles of various types, but primarily smaller
vehi cles, small vans, that type of thing?

MR. HUTCHENS: Right, right.

BOARD MEMBER ETHERLY: Ckay. Again, based
on your experience and your expertise, do you have an
ability to forecast howfrequently you nay end up with
a scenari o where you have two vehicles in your dock at
any given tine, such that you woul d have to make use
of sone of that | oadi ng area space that we spoke about
with respect to what the District Departnent of
Transportati on was concerned about?

MR. HUTCHENS: The curbsi de | oadi ng?

BOARD MEMBER ETHERLY: Yes, sir.

MR. HUTCHENS: Yes, we don't actually have
a schedul e for every vendor.

BOARD MEMBER ETHERLY: Ckay.

MR. HUTCHENS: And that schedule will be
set out and comunicated to all the vendors, in
writing, and our | oadi ng dock nanager wi ||l nmanage t hat
schedule. And we also will have a third party that

will, essentially, serve as a go-between for us to
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make sure that all the DSD vendors adhere to those
schedul es.

BOARD MEMBER ETHERLY: GCkay. Wth respect
to the i ssue, what happens in the event that you have
two vehicles, of whatever type, in your |oading dock
and you have a particul ar vendor conme out of schedul e?
What do you do with a truck in that particular
i nstance?

MR HUTCHENS: Yes, at Citadel, we
woul dn' t receive that.

BOARD MEMBER ETHERLY: Ckay.

MR. HUTCHENS: And they would not only --
t hey woul d knowthat. The other thing wwth this third
party that we will be utilizing, we will al so docunent
that fact. And so any tinme anybody cones, probably
15, prior to 15 mnutes before a schedule tinme or
after 15 mnutes to schedule time, those things wll
be docunented. W actually have an on-line site where
our | oading dock nanager or DSD receiver will |og
t hose incidents in.

BOARD MEMBER ETHERLY: Ckay.

MR. HUTCHENS:. And that's necessary for us
to be able to manage our whol e DSD vendor operati on.

BOARD MEMBER ETHERLY: Ckay. And two

final questions that |I think will be helpful to kind
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of just round out, based on your expertise as vice
presi dent of operations, how many stores on behal f of
Harris Teeter do you oversee or deal with on a daily
basi s?

MR. HUTCHENS: |' mresponsible for all the
dai |l y operation support and | abor net hods and expense
managenent for all the stores.

BOARD MEMBER ETHERLY: And in ternms of a
geographic area, is that limted to a regional, on a
regional basis or is that nationally?

MR HUTCHENS: well, it's far, north,
sout h, east and west as we go.

BOARD MEMBER ETHERLY: Got you. So with
respect to your experience and expertise inthis area,
can you characterize the percentage of your stores
that nmeet this type of profile, this type of kind of
urban store location, if you woul d?

MR HUTCHENS: W don't have a lot of
experience with it, but we have two or three other
sites that are very simlar with delivery
restrictions, especially, frequency of delivery and
delivery window restrictions. And so we are used to
dealing with that.

BOARD MEMBER ETHERLY: (Okay. Excellent.

MR, HUTCHENS: Yes.
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BOARD MEMBER ETHERLY: Thank you. Thank

you, M. Chair.

CHAI RPERSON GRI FFI'S: Questions?

VICE CHAIR M LLER: | just have a few
foll owup. \Where are those other two or three that
are simlar?

MR HUTCHENS: Well, one is d ebe Road.
The other one is Pentagon City. And we have, | think,
one is in Hlton Head.

VICE CHAIR M LLER: And they have been
operating for a while, so you know how it is working
out ?

MR HUTCHENS: Yes.

VICE CHAIR MLLER | didn't catch
sonething you said about 30 or 35 vans or smaller
trucks or sonmething. Could you just clarify for ne
the loading berth is being used by the five 40 foot
trucks and these others?

MR. HUTCHENS: Wth a delivery w ndow of
7:00 to 4:00. Wth the | oading dock door being able
to be open, | think, from 8:00 to 3:00. Wth the
curbside, the 60 foot curbside, we would probably
start the smaller truck, lighter deliveries by 7:00 in
the norning, load it, you know, delivering through the

smaller door. And so during that w ndow, we would
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normal Iy have probably seven to eight deliveries per
hour and by scheduling those throughout that w ndow.

VICE CHAIR M LLER These are all Harris
Teeter deliveries?

MR, HUTCHENS: No, no.

VICE CHAIR M LLER: They're not?

MR. HUTCHENS: Only five a day are going
to be Harris Teeter deliveries.

VICE CHAIR M LLER  So who are these for?

MR. HUTCHENS: They are Pepsi, Frito-Lay,
Dee Dee's Ice Cream W have probably 40 to 50 ot her
vendors that deliver, since we don't have a war ehouse,
are actually delivered right tothe store. That's the
vast majority of the deliveries to a grocery store.

VICE CHAIR M LLER (Okay. But it doesn't
matter whether the berth is for 40 foot trucks or 55
foot trucks, with respect to these vans that are
com ng. They are coming in any event. | s that
correct?

MR. HUTCHENS: Well, they are all goingto
be | ess than 40 feet. 40 or |ess.

VICE CHAIR MLLER Ckay. And is there
any difference in the noise or the pollution between
t he bigger trucks and the smaller trucks?

MR. HUTCHENS: | don't know. | don't
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know.

VICE CHAIR M LLER. Ckay. Thank you.

MR HUTCHENS: Yes.

CHAI RPERSON GRI FFI'S:  Cross fromthe ANC?
No cross? Do you have questions?

MR. BATRA: A quick question just to
verify, what is Harris Teeter's legal interest inthis
property right now, while you're sitting before us
t oday?

MR HUTCHENS: We are --

MR, GLASGOW M. Chairman, I'mgoing to
object to that.

CHAI RPERSON GRI FFI'S:  Yes, cross has to go
on the testinony that was actually presented. So you
are crossing --

MR. BATRA: | can't bring up why he is
even testifying? He is not a party for this case.

CHAI RPERSON GRI FFI'S:  What do you nean?

MR BATRA: Harris Teeter is not one of
the parties, | believe, or Harris Teeter is --

CHAI RPERSON GRI FFI' S:  You nean whet her he
can actually be here?

MR. BATRA: Well, | just want to try to
get to the conditionality of the |ease actually, if

there is a |lease between Harris Teeter and the
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devel oper.

MR. HUTCHENS: We didn't testify as to a
| ease.

CHAI RPERSON GRI FFI'S: Right. 1'mnot sure
where we are going. | mean, bottomline, we asked him

to answer our questions fromthe Board, so that's why
he is here.

MR. BATRA: Ckay. So you indicated there
will be a third party that will be serving as a
iaison between your DSD vendors and the store, |
guess. Are they going to be physically out there? 1Is
this the |oading dock manager or is this another
entity you' re tal king about?

MR. HUTCHENS: |It's another entity. The
| oading dock mmnager wll be a Harris Teeter
associ at e.

MR. BATRA: kay. And in terns of say
upwards of 40 deliveries per day, Harris Teeter and
non-Harris Teeter.

MR. HUTCHENS: Yes.

MR. BATRA: |s that approximte?

MR. HUTCHENS: Right, 30 to 40, yes.

MR, BATRA: How nuch do you anticipate
will be in the first couple of hours in the norning?

MR. HUTCHENS: It's going to have to be
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pretty nmuch a portion throughout the day, because of
the w ndow, which is 7:00 to 4:00. Probably 80
percent of it will be between 7:00 and 2: 00.

MR. BATRA: Ckay. And you did nention
that you had two other -- I'"'mnot sure if this went to
t he urban stores or other |ocal stores, in the urban
stores that you noted were G ebe Road, Pentagon City
and, | believe, Hlton Head.

MR HUTCHENS: Yes.

MR BATRA: Are those the nost urban
stores that Harris Teeter has thus far done?

MR.  HUTCHENS: G ebe Road, | would say
those two are two of the nobre urban stores that we
have done, yes.

MR. BATRA: kay. And that's ny |ast
guesti on.

CHAI RPERSON GRI FFI'S:  Thank you.

MR GLASGOW M. Chairnman, on redirect
just wanted the witness to clarify that there woul d be
30 to 40 deliveries a day to this store of all types
of trucks, approximately, whether or not there was a
40 foot berth or a 55 foot berth.

MR, HUTCHENS: Correct.

MR. GLASGOW Thank you.

BOARD MEMBER ETHERLY: And, M. Chair,
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just one quick followup not on the obvious issue.
Wth respect to urban stores, | just want to make sure
|, everyone understands. M nonenclature there, when
we speak of wurban stores, does the other |ocations
that you identified would be stores that are kind of
inside of a city or nunicipality proper and what you
descri bed d ebe Road, Pentagon Cty and the Hilton
Head |ocations as also being in sonewhat close
proximty to a residential nei ghbor hoods  or
envi ronment s?

MR. HUTCHENS:. Exactly.

BOARD MEMBER ETHERLY: Ckay.

MR. HUTCHENS: Urban or -- with urban type
restrictions.

BOARD MEMBER ETHERLY: Ckay. And froma
store size or capacity standpoint, are those three
| ocations about a simlar size to what is contenpl ated
at this |ocation?

MR. HUTCHENS: The --

BOARD MEMBER ETHERLY: O bigger, snaller.

MR. HUTCHENS: The d ebe Road and Pent agon
City probably simlar.

BOARD MEMBER ETHERLY: (Okay. Thank you.
Thank you, M. Chair.

CHAI RPERSON GRI FFI' S:  Anyt hi ng el se? Very
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wel | . Thank you very nuch. Excellent. Let's nobve
ahead then and hear the Ofice of Planning's report.
M5. BROWN- ROBERTS: Good afternoon, M.
Chai rman and Menber of the Board. | am Maxi ne Brown-
Roberts from the O fice of Planning. The site is
zoned RC/ C-2-B. The Reed Cooke area was designated as
special treatnment primarily to protect the housing in
the area, but also to provide for commercial uses to
support housings that are not detrinental to the area.
The applicant is seeking variances from
the requirenents for the | oading berth and rear yard
requi renents. The property is unique as it is an
irregularly shaped lot that was devel oped with the
original design as an arnory. The building has many
internal structures that do not readily accomodate
the proposed uses. The existing building busts are
not built to accommopdate a side structure that will be
comng to the site and the exi sting nonconform ng rear
yard limts any addition in that area. The property
is also located within a predom nant residential area
and surroundi ng streets are residential w dth.
Regardi ng the practical difficulty for the
| oading berth, if the applicant were to neet the
| oadi ng berth requirenents in the existing space, the

deep base woul d conflict with the needed storage area.
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Even though a nunber of vendors will generally use
trucks of different sizes, the applicant has conmitted
to limt the size of the truck services size to 40
feet or |ess. These trucks wll be easily
accomodat ed in the | oading area and therefore | essen
the need for on-street |oading. Additionally, the
smal l er trucks can be accommobdated on nei ghborhood
streets and easily navigate the | oading area.

In relation to the rear vyard, the
applicant is proposing sonme of fi ce space that incl udes
space inserted between the main floor and the done
shaped roof. The existing building is nonconformng
toits rear yard and in order to access the new fl oor,
an elevator has to be installed and the applicant
proposes to place the elevator core along the west
wal I of the buil ding.

Al so a nunber of parking spaces that can
be accommobdated inside the building is inportant,
because of the | ack of on-street parking in the area.
The grocery store is the only proposed use that wll
require loading facilities. The limtation on the
l ength of the trucks is inportant to mnimze traffic
i npacts on the surroundi ng conmunity.

The rear yard variance will allowfor nore

par ki ng spaces in the garage and will all ow on-street
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par ki ng spaces to be used by the residents of the
nei ghbor hood. The proposed variances wll Dbe
consistent with the intent and purposes of the Zoning
Regul ations and, in particular, with the Reed Cooke
Overl ay.

The subject property is within the Reed
Cooke Overlay District and states that small scale
buil ding -- smal |l scal e busi ness devel opnent that w ||
not adversely affect the residential conmunity should

be encouraged and adj acent and near by resi dents shoul d

be protected from damaging traffic, par ki ng,
environnental, social and aesthetic inpacts. The
applicant will provide on-site parking to serve its

needs and DDOT is working with the applicant in ways
to mtigate any damagi ng traffic and parking inpacts
that may result.

DDOT is also studying the effects of
installing signage on residential street, north and
south of the site, to prohibit any traffic in
desi gnat ed | oadi ng zones along the east side of 17'"
Street and along the north side of Kaloram Road.
These issues will be further expanded on in the Truck
Managenent Pl an.

The proposed office space wll be

continued within a portion of the current barrel
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shaped roof. OP has concerns that renmaining area
could be easily converted to office space and t hereby
i ncreasi ng the FAR of the building without permt. To
mnimze the probability of this taking place, the
appl i cant has proposed that the remaining area will be
separated fromthe office space by a partition wall
constructed of 8 inch steel studs and two | ayers of
drywal | on either side of the studs.

The O fice of Planning feels the use of
the property wll not negatively inpact the
nei ghbor hood i f the proposed sol uti on proposed by the
O fice of Planning, DDOT and the ANC are incorporated
into the project. The Ofice of Planning, therefore,
recommends approval with the follow ng conditions:

| would also like to amend our Condition
No. 1 fromwhat we had in our report to read that "The
applicant will work with DDOT to finalize a Truck
Managenment Pl an prior to the i ssuance of a Certificate
of Qccupancy.”

No. 2, "The renmi nder of the space in the
donme shoul d not be converted to use of a space.” No.
3, which also will be anended, "The grocery store wll
refuse deliveries and trucks exceeding 40 feet in
| ength.” No. 4, "The overhead | oading dock doors

shall be equipped wth soundproofing and sound-
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danpeni ng technol ogies.” 5, "The overhead door will
be closed except when vehicles enter or exit and
exterior signs denoting such shall be provided."” And
No. 6, "Deliveries in the | oading dock side door wll
be limted to hand carts.” Thank you, M. Chairnman.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
Are there any questions from the Board? Does the

appl i cant have any cross exam nation of the Ofice of

Pl anni ng?

MR, GLASGOW No cross.

CHAI RPERSON GRI FFI S: Does the ANC? He
seens to have stepped out. Reed Cooke, do you have
Cross?

MR. BATRA: | had a general quick question
about the Truck Managenent Plan. Does the Ofice of
Pl anni ng want to see that plan to nake sure it kind of
takes into account what you have in mnd prior to it
bei ng approved by DDOT?

M5. BROWN- ROBERTS: W work closely with
DDOT, so we will be seeing it. W wll be seeing it
and we will make any changes that we think that's
appropriate to DDOT. That's sonething that we work up
bet ween the two offices.

MR. BATRA: (Okay. And I'mnot sure this

is a question for the Chairman, if it is, | wll
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defer, how does that conditional approval take effect
if it still has to be worked out with the Ofice of
Pl anni ng, the ANC s unconditional public input, howis
it interns of process with the OP wei ghing back in,
etcetera?

CHAI RPERSON GRIFFI'S:  Well, if the Board
woul d hear so that the conditions that was witten in
t he report has changed, then | think appropriately so,
because | don't think we would wait for a nanagenent
plan that wasn't ready yet for an approval. I f we
did, it would set it way out. But that is tied to a
Certificate of GQCccupancy, it takes it out of our
hands. W could condition this that that would be
provi ded under the condition of the issuance of a
Certificate of Gccupancy and t herefore conpliance with
our order would be conpliance with that condition.

MR. BATRA: One |l ast question for OP. In
terms of the Reed Cooke Overlay, how nuch of the
overlay is conditioned upon the use of a property? |If
you read the overlay, alot of the sections they focus
on housing and densities and words |i ke appropri ate,
smal | scal e. There are kind of generic, but
definitely gointo a spirit of the overlay. How nuch
of that |anguage inpacts your decision in an

application |like this, rather than just the specific
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sizes and vari ances?

M5. BROMN- ROBERTS: | think the overlay
specifically talks about comrercial uses and this
definitely falls under that. It tal ks about uses that
will, as | explained, not inpact the traffic and
par ki ng, environnmental, social and aesthetic inpacts.
And | think fromthat, we | ook at okay, how is, you
know, this application or the wuse, which is a
commercial use, which they encourage, how is that
going to inpact in traffic?

And | think there was other things that
are relevant to this and we have taken those into
consi derati on, because, you know, the traffic and the
parking is all part of what we have been talking
about, the |oading and, you know, whether DDOT is
going to do it right now or what sort of things wll
come in within the Traffic Managenent Pl an. So |
think we feel <confident that those things are
addr essed.

MR, BATRA: So as a followup question
then, once the overlay is invoked as it is here, the
social inpacts, the traffic inpacts and those other
i npacts caused by this project are relevant in this
pr oceedi ng.

M5. BROWN- ROBERTS: | would say yes,
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because the overlay is there to look at all
devel opnment that's going to cone in. And | think it
is fair game for anything that the Board is going to
| ook at that we ook at this. | nean, we | ook at the
Conpr ehensi ve Pl an, you know, for certain things, good
or bad, whether this was supporting or going agai nst
it. Sol think that the relevant portions of the Reed
Cooke Overlay that | |ooked at were appropriate.

BOARD MEMBER MANN: M. Chai rman?

CHAI RPERSON GRI FFI'S:  Yes, M. Mann?

BOARD MEMBER MANN:  Coul d | ask a fol | ow
up question? In your proposed Condition No. 5, you
stipul ated that exterior signs denoting that the door
wi |l be closed on the exterior of the building, what's
t he purpose of a sign on the exterior of the building?

M5. BROWN- ROBERTS: | think the whole
di scussion of it was sort of notifying vendors when
t hey cane that, you know, when the tinmes were going to
be cl osed. I think we got nore. It may not be
needed, but | think it was inportant to have, because
since we're going to have the dock manager, which was
sort of a later thing that cane up, you know, naybe
it's not needed then, but --

BOARD MEMBER MANN:  Ckay.

MS. BROMWN-ROBERTS: -- | think it's sort
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of -- it's just to notify people.

BOARD MEMBER MANN: Ckay. The purpose of
the sign was for the vendors. It wasn't |ike so the
public woul d know.

M5. BROWN- ROBERTS: No, no, no. It was
basically for the vendors.

BOARD MEMBER MANN:  Thank you

CHAI RPERSON @RI FFI S: Good. Anyt hi ng
el se? Any followups fromthe Board? Thank you very
much.

MS. BROWN- ROBERTS: You're wel cone.

CHAI RPERSON CGRI FFI'S: W do appreciate it.
Let's nove ahead then and let's go to the ANC

MR,  ROTH: Thank you, M. Chairnman,
Menbers of the Board. My nane again is Al an Roth,
Chai rperson of ANC-1C. | can't help but observe
listening to the last <case | thought | was
experiencing a deja vu, but the good news for you is
that 1'mlaboring under alittle bit of a cold, so you
won't be getting the bombastic, |oud, bellicose Alan
Roth you are accustoned to. Now, if | fail to speak
| oudly enough, I'msure you will tell ne.

Thank you very nuch for the opportunity to
present the ANC s views, which are spelled out in sone

depth in the witten report that we filed on Novenber
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21°, to which was attached the ANC s resolution on
this matter, which was approved by a vote of 5-2. |I'm
here to present the ANC s evidence and argunent for
its position and to focus primarily on the request of
| oadi ng berth variance, because |I'm not aware of any
serious objection that any nenber of the ANC has to
the rear yard variance, although there were two
menbers of the ANC who did vote agai nst approving the
vari ances al t oget her.

The ANC resolution, | don't know if it's
the nobst conplex one you have ever seen, but it is
conplex. And this has been a conplex project that
produced nearly two years of discussion with the
applicant, Faison and Harris Teeter. So |'m hoping
that | can sort of explain a little bit of the
background i n our anal ysis how we got to the position
we did and then go into nore detail on the conditions
that we are asking for.

The specific issues that we felt needed to
be anal yzed were whether the |oading berth variance
could be granted without, in the words of the
regul ations, substantially inpairing the intent,
purpose and integrity of the Zone Plan and without
substantial detrinment to the public good.

I n anal yzi ng those questions, the ANC was
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required to |l ook at what we viewed as the over all
public good, that is the interests of the Adans Morgan
nei ghbor hood as a whole. And so while we do not in
any way dimnish the concerns of the imediate
nei ghbors to t he proposed project, particularly those
living directly across the street on the south side of
t he 1600 Bl ock of Kal orama Road, it was al so necessary
for the ANC to balance those very particularized
concerns wth the broader interest, the strong
interest, in fact, in bringing the new full service
grocery store to the conmmunity, providing new and
better choices to neighborhood consuners for their
groceries and creating conpetition for and hopefully
better service fromanother grocer, which will remain
unnamed, but which now holds a virtual nonopoly on
full service grocery shoppi ng withi nwal ki ng di stance,
at least, for the vast majority of our ANC s
residents.

At the sane tinme, we had to consider the
i ncredi bl e density already i npacti ng Reed Cooke. The
appl i cant and everyone seens to acknow edge t he narrow
streets. The 30 foot curb to curb measurenment is a
probl em Everybody acknow edges that parking is very
tight. There are new condos and apartnments going up

in the imediate vicinity of this project at a
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br eat ht aki ng rate.

And with the Board's perm ssion, | would
like to submt as an exhibit to our presentation,
essentially, a sunmary of the zoning action that have
been taken on new residential devel opnents that have
ei ther been conpl eted or contenplated within the | ast
five years and are within, approxinmately, twoto three
bl ocks of this project.

And what this exhibit wll show you,
basically, is that there are, essentially, 450 new
units, new residential units that have been approved
either by this Board or by the Zoning Comm ssion and
that either have gone up or are going up in the |ast
five years just within two or three blocks of this
project, and that doesn't count matter-of-right
projects, of which there are several

So there are certainly density and
congestion concerns here. And in this environnent, we
felt there was no question that the requested | oadi ng
berth variance, which is, in fact, a significant 20
percent less than the required depth, would have
substantial negative inpacts on Reed Cooke if not
conditioned withrestrictions on Harris Teeter's truck
oper at i ons.

W also believe that it woul d be
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potentially inconsistent with the Reed Cooke Overl ay
District regul ations, one purpose of which is, and I
guot e here, "to protect adjacent and nearby resi dences
fromdanmagi ng traffic, parking, environnmental, socia
and aesthetic inpacts.” And so | think both prongs of
the zoning test are inplicated by what is being asked
for here.

Bal anci ng all those factors, the ANC cane
in, essentially, md way between what began at | east
as an unfettered request for a shortened | oadi ng dock
and the absol ute opposition of some of the nei ghbors
to the entire project. Specifically, we voted to
support the variance requests, but only as nodified or
conditioned by 15 specific terns spelled out in the
resolution. Those conditions we feel are necessary to
address the substantial detrinment and substanti al
i mpai rment prongs of the variance test on which | note
t he applicant has the burden of proof.

The first five conditions reviewed are so
i mportant that we specifically singled them out for
special treatnment. Unless the Board inposes all five
as conditions in the order, the ANC s position is to
oppose the requested 41 foot berth and insist instead
on at | east one berth to be no |l ess than 46 feet. And

the reason for that 1is based sinply on the
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transportation reality in the streets of Reed Cooke
and indeed in other places of the District.

Al t hough the roadway is only 30 feet curb
to curb, parallel is both permtted and needed on both
sides of npbst streets, trucks as long as 45 feet can
and do now access these streets despite the
difficulties. W heard M. Corove testify before as
to the creativity that sone truck drivers have in
navi gating large trucks through snmall spaces.

Anybody who wants to join ne one norning
standing in front of the Hilton | oading dock at the
corner of 19'" and Florida and watch the creativity
there at a fairly large intersection of |arge trucks
trying to get into a | oadi ng dock there or get out of
a |l oading dock or turn the corner would be amazed at
sonme of the things truck drivers are able to do.

It isinpossibletounderstandthe genesis
of these 15 conditions w thout |ooking back to our
prior negotiations, which have been referenced
previously by various witnesses. For the nost part,
we are not asking for anything here that Harris Teeter
and the applicant hadn't already agreed to and, in
fact, proposed to the Zoni ng Comm ssion as terns to be
i ncorporated into a Menorandum of Understandi ng t hat

they were negotiating with the ANC | ast spri ng.
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DDOT itself also acknow edged problens
with the increased truck traffic as has the O fice of
Pl anni ng. And again, with the Board' s perm ssion
what | would like to dois place into the record three
docunents. | won't go through themin detail here,
but I think they will be useful to you in assessing
this poi nt about conditions being i nposed that Harris
Teeter has already in the past agreed to and sai d t hat
t hey coul d absorb or follow

One is an excerpt from Holland and
Kni ght's PUD submi ssion, which contains an April 28'"
draft of the Menorandumof Understandi ng with the ANC.
This is not the ANC s docunent. This is what Hol | and
and Kni ght submtted on behalf of the applicant and
Harris Teeter to the Zoni ng Conm ssion during the PUD
process essentially saying these are the things we can
agree to do.

Second, the DDOT report to the Zoning
Comm ssion and |" mnot aware, having gone through the
file just yesterday, that DDOT has subm tted anyt hing
in this variance case, but | think that their
assessnent of the situation in the PUD case woul d be
very instructive, because the vast majority of what
t hey di scuss here pertains not to the reduced office

space, which is what cane out of the abandonnent of
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the PUD, but rather the grocery store operations.

And finally, sinply to conplete that
record, the ANC s subm ssion to the Zoni ng Conm ssi on
in that PUD case. Except for the prohibition on
trucks longer than 40 feet, which the applicant has
now sai d they can conply with, and t he devel opnent of
a Truck Managenent Pl an, which the applicant has now
said they can conply with, every other condition
requested here by the ANC is one that the applicant
and Harris Teeter either proposed t hensel ves or agreed
to | ast spring.

OP agreed then and still does that DDOT" s
approval of a Transportation or Truck Managenent Pl an
shoul d be required and | understand there's this issue
of whether it is before the variance is granted versus
before the Cof Ois granted, before operations begin.
There i s any nunber of ways to cut that, but we still
think that in addition to having DDOT's approval of a
Transportati on Managenment Pl an, that nmaintenance of
and adherence to that Transportati on Managenent Pl an
be a part of that condition in the order.

The application in conversations with the
ANC over the course of the last week or so,
essentially, has agreed or partially agreed with four

of the first five conditions. And they seem to
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acknowl edge at least the first two conditions are
rel evant, indeed, to the vari ance request and woul d be
within the authority of the Board to grant.

On the remaining 13 conditions, the
appl i cant acknow edges that at |east several of them
are relevant to the variance request and agrees or
| argely agrees to abide by them They don't identify
whi ch of those they believe fall into that rel evant
germane category, but at a minimum | would submt to
the Board that ANC s Conditions No. 6, 8, 10 and 12
absol utely neet that standard.

They have problems wth the other
conditions, particularly any limtation on the nunber
and hours of truck deliveries, because they argue
t hese don't bear on the questions of size of a | oading
berth. | believe they are wong in that assertion
They would |ike the Board to believe that all these
deliveries are conpl etely severable, not only fromthe
vari ance request, but from one another and that each
condition is severable fromthe others and that isn't
t he case.

The fact of the matter is the greater
nunber of deliveries and we have heard discussions
this norning already about the additional trip

generation created by a short |[|oading dock, the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

249

greater the nunber of deliveries, the greater the
likelihood is that a vendor is going to show up with
a truck in excess of 40 feet and that's a truck that
can't fit in the proposed |oading berth or | oading
zone.

The | onger the hours that the | oadi ng dock
or | oading zone are permtted to operate, the greater
the likelihood that a truck in excess of 40 feet is
going to show up. In the absence of a witten and
easy t o understand Truck Managenent Pl an, which spells
out clearly for both vendors and |oading dock
enpl oyees what the rules are, then the trucks in
excess of 40 feet are alnost certain to show up and
there will be intense pressure, notw thstanding al
the good faith discussion here today, on the | oading
dock personnel to accept those deliveries, not
wi t hstanding Condition No. 1, which is the 40 foot
[imtation, because that's just the nature of the
beast .

These conditions cannot artificially be
separated fromone anot her. They are designed to work
together. They are designed to conplinent each ot her,
to be nutually reinforcing and to mtigate the adverse
i npacts on the neighborhood of the excessively |ong

trucks that we know from our own observation and our
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own experience will be prone to show up and clutter
streets here with a driver who expects his cargo to be
unl oaded and a grocer that wants to unl oad them

W appreciate the applicant's agreenent to
nost of the requested conditions. Some with
clarifications, but | hasten to point out that in the
absence of being incorporated in the Board s order,
those agreenents have no legal significance or
enforceability whatsoever. The only way these
agreenents wll be neaningful is for them to be
incorporated in the Board' s order.

" maware of the Board's practice of only
inmposing conditions necessary to mtigate the
potential adverse inpact of the zoning relief that is
requested or granted. And if the Board concl udes t hat
it cannot grant all of the first five of our ANC
conditions, then as you will see in the resol ution our
position is we oppose the 41 foot vari ance.

However, we of fer anot her option which is
granting of a variance that requires a berth of at
| east 46 feet, that way to enable or accommopdat e any
45 foot truck that happens to show up. There were
some di scussions this norning about the di agramin Tab
B of the applicant's prehearing statenent. That

docunent shows that it actually is possible to
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construct a 51 foot berth using the nore northerly of
the two existing berths, so constructing a 46 foot
berth in the same space would certainly present no
pr obl em

We still insist on Condition No. 1, even
if you are not able to approve all five, even if you
go ahead and require a 46 foot berth. W believe that
Condition No. 1 is inportant and that its phraseol ogy
is inportant. But the issue is not just that 40 foot
-- trucks I onger than 40 feet won't showup, it's that
Harris Teeter as a party in this case and the
beneficiary in effect of the result or the order in
this case, will be prohibited from that. Harris
Teeter will refuse deliveries from40 foot trucks and
we think it's inportant that you use that |anguage,
because that's the only way that condition will be
enf or ceabl e.

We have no way of chasing around all over
t he Washington or the East Coast every trucker that
m ght show up and unload in violation of a zoning
order. In addition to the specific requests or the
request for specific conditions that were part of the
previ ous PUD negotiations, our ANC support for the
vari ances are predicated on two further conditions.

First, that all delivery trucks capabl e of
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bei ng unl oaded in an avail abl e | oadi ng berth nust be
directed into that berth by Harris Teeter personnel,
rat her than being unloaded fromthe street. W feel
that i s necessary to ensure that the reduction in size
and hence in the navigability of the | oading berth for
drivers does not becone an excuse for avoiding the
| oading berth all together and instead naking it
easier to nove unloading fromthe street, even when a
berth is open and avail abl e.

And second, that the Board's order should
explicitly inpose our conditions on Harris Teeter's
successors and assi gns and on any future grocery store
t enant . PUD negoti ati ons are regrettably
denonstrated, but even Harris Teeter itself was often
i ncapable of providing tinmely or accurate or firm
commtnments on many of the issues we have discussed
and | appreciate M. Hutchens comng forward today
with information that | wi sh we had had back in April,
but we never seened to be able to get that information
until today fromHarris Teeter.

So absent explicit provision in the order
i nposi ng those conditions on all future grocery store
tenants as well, the inclination of a future tenant
will be to evade as many of those conditions as they

can get away with on the grounds that they applied
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only to Harris Teeter.

In conclusion, we believe our ANC s
approach presents a rational and reasonable mddle
ground that wll enable the Board to grant the
requested variance while at the sanme tinme protecting
the comunity from the substantial detrinent and
substantial inpairnent of the Zone Pl an, particularly,
t he Reed Cooke Overl ay.

The applicant cannot possibly sustainits
burden of proof due to the reality of the trucks
| onger than 40 feet can and do access these streets
al ready without agreeing to these conditions and |
assunme that's the reason why they have cone forward
today and stated their agreenent with nost of these
condi ti ons. They have acknow edged that this is a
likely and serious detrinment we hope will decide to

take the sanme path that we, as the ANC, have to dea

withit.

Thank you very nuch for your time and
attention.

CHAI RPERSON @RI FFI S: Good. Thank you
very nuch. Let me ask you a couple of quick
guestions. First of all, I"mnot sure what is it that
you think that we'll be able to do with the docunent

submitted regarding the PUD application? And | guess
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my concern is that it would raise your expectation
that we might fully understand all of that, which was
put into the PUD

We have not reviewed anything that had to
do with the Zoning Comm ssion. PUD has different
requi renents. And ny understandi ng, just fromreading
this, was that it was a different application. There
were different elenents that we're going for, so help
me understand why we need to see that.

MR. ROTH: | think the main purpose --
well, first, let ne back up a step and say what | have
done in this exhibit is highlight in yellow the
specific line itens that pertain to trucks, truck
delivery, transportation and so forth. And there are,
approximately, 25 of them And ny main purpose in
asking you to take a look at this as well as DDOT' s
submssion in the PUD case as well as the ANC
submi ssion in the PUD case is, nunber one, primarily
to see that Harris Teeter itself and the applicants
have already said they can agree to nmuch of what we
are asking for.

In fact, with the exception, as | said
before, the 40 foot issue and the Truck Managenent
Plan issue, we believe that the other 13 conditions

are all things that they have previously said they can
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agree to.

CHAI RPERSON GRI FFI' S:  Ckay. So show ng us
that, you have al ready had di scussion and ironed this
out and under the PUD application, it's your testinony
that they have already agreed to this. Wy aren't we
just running with that agreenment now?

MR ROTH. Well, 1 think I would go one
step further and say, first, those relate -- in the
context of a PUD case, they relate to the issue of
adverse inpact, whichis, | think, very simlar to the
substantial detrinment to the public good that we are
tal king about in this case.

CHAI RPERSON GRI FFI'S:  Okay.

MR. ROTH: Second, that while the failure
to inplement these conditions in this case would
create great prejudice and great trouble for the
community, they correspondingly would create very
l[ittle trouble for Harris Teeter. And so it would be
very reasonable to inpose conditions on themif they
have already said they can agree to.

CHAI RPERSON GRI FFI'S:  Okay. |In the PUD.
They haven't said that in this planned one?

MR. ROTH. That's why I'm asking for the
execution.

CHAl RPERSON GRI FFI S; I under st and.
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Ri ght.

MR GLASGOW And, M. Chairman, we woul d
object to that.

CHAI RPERSON GRI FFI'S:  (bj ect.

MR GLASGOW I  mean, we have a
substantial area of agreenment that we have with the
ANC, but because the characterization of -- and yes,
those were our subm ssions. W're not going to
di savow that they weren't subm ssions that were made
during that case. There ended up not being a
Menor andum of Under st andi ng bei ng execut ed.

CHAI RPERSON GRI FFI'S: R ght.

MR. GLASGOW The Pl anned Unit Devel opnent
application was w t hdrawn.

CHAI RPERSON GRIFFI'S: Let me put it this
way and 1'Il hear from Board Menbers, but | would
uphol d t he objection and not take that information in
just based on this. | think it suddenly w dens our
scope of review that we need to then get down and
deci pher in order to be really expeditious in deciding
this. | think there's an easier way to deal with it.
You have put forth an excellent representation all 15
condi ti ons.

They are nowin the record before us. The

applicant's representati ve has already said that they
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were going to address these conditions after your
presentation. | think we have enough in the record,
at this tine, and there are sone things that already
are conmng up that I know the Board wants to tal k to.
| think we ought to focus on what's here, | nmean this
record, rather than creating sonething that will, |
t hi nk, probably be nore confusing as to what i s appl es
to apples with the BZA application.

MR. ROTH | would just say, M. Chairnman,
| don't think it will be confusing at all. | think
when you take a | ook at what's here, M. WIIlians had
testified this norning and pai nstakingly drew up this
docunent. It's on an Excel spreadsheet. There are
specific line itens that are highlighted for you to
see. It's a four or five colum docunment that | think
will be very straightforward. And | think it does go
to the issue of --

CHAI RPERSON GRI FFI'S: Wl --

MR. ROTH. -- the burden on the parties.

CHAI RPERSON GRI FFI'S: Do we get into what
the anmenities were being offered in the PUD? | nean,
what are the other structures? This Board doesn't
process PUDs.

MR ROTH Well, thisis --

CHAl RPERSON GRI FFI'S:  We're not even sure
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what to be looking at in terns of that.

MR ROTH: M. Chairman, | understand,
that's why I'msaying | highlighted specifically and
| asked the Board only to take a | ook at those 25 or
so itenms in here that pertain to truck traffic and

related transportation, pedestrian safety and other

matters. |"m not asking the Board to go anywhere
beyond the specific |I|ine itens that | have
hi ghl i ght ed.

CHAlI RPERSON GRI FFI S: | guess that's ny

difficulty. How do you extract that from a PUD
application that has the entire aspect and differing
relief sought essentially, from the Zoning
Conmi ssi on.

MR. ROTH. The specific purpose of those
provi si ons were ai med at hel ping the applicant in that
case, the applicant in this case avoid the claimthen
bef ore the Zoni ng Comm ssi on here before the Board of
adverse inpact on the community. |It's the sanme | egal
i ssue, essentially, in the two cases. W' re not
asking you to take a |ook at any other itemin that
MOU, except those things pertaining to truck and
transportation matters.

MR. GLASGOWN M. Chairman, the MOU was

never executed and, therefore, there was not an
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agreenent. So that to say that the applicant agreed
to those itens, that was in a context of a Planned
Unit Devel opnent case where there is all kinds of
ot her things going on.

CHAI RPERSON GRI FFI'S: R ght.

MR. GLASGOW And to parse out a piece of
that, I think the better way to go and I think by the
time we get through with this, to go through the 15
itens as to what we can agree on and what we can't in
the ANC report where there is very substantial
agreenent on that.

MR. ROTH. | would just say in response,
M. dasgow, that it is true the MM was never
executed. However, the docunment that |I'moffering is
their docunent. This is a docunment that they
provi ded.

VICECHAIR MLLER Can | ask a point? 1Is
this a public record docunent? |Is it in the public
record at the Zoni ng Comm ssi on?

MR ROTH. It is in the public record.

VICE CHAIR MLLER. | nean, just to junp
in here, I'm not sure on what grounds that it is
really in for. It doesn't sound |like attorney/client
privilege. 1t doesn't sound like -- it sounds |like a

public record. | understand the nost efficient ways
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to zero in on the conditions.

MR. ROTH. Right.

VICE CHAIR M LLER: That are before us and
find out it wouldn't be any different. But on the
other hand, | think that M. Roth is trying to say
that if it gets to the point where they say they can't
do sonething and then there is this docunent that says
well, they said they could do it.

MR. ROTH. Yes, that's exactly right.

VICE CHAIR M LLER: It seems to ne it's
public record. We know that this type of case is
different froma PUD

MR. GLASGOW Right. Then what we would
want to dois if you' re going to do that, which I can
understand the reasoning for that, then we want the
entire record of the PUDincorporated into this case.

CHAI RPERSON GRI FFI'S:  That's right.

MR. GLASGOW Because that's the only fair
way to do it with the applicant because it's part of
an over all process in a PUD negoti ation.

CHAI RPERSON GRIFFIS: | think we're not
| osing substance if we don't accept it in just for a
qui ck deliberation fromthe Board's end here. First
of all, | agree that the PUD application, we have seen

themin the back rows and never had to process them
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oursel ves, they can be quite | arge and substantial and
they go to different things and different aspects to
it.

| don't think I"'mfinding it and | don't
believe that it is inadm ssible, but I do think that
it would not bring us to the point which we need to
get to. | think we have everything we need to | ook at
and M. Roth has made an excel |l ent presentation today
bringing us to that point. In the sanme respects of
his opponent, 1'm going to issue that every single
newspaper article ever done on this just to make sure
that that's all in the record and why not put that in?

The matter to nme is how nuch we start to
defuse where we are going in terns of deliberating and
deciding on a very straightforward application. And
| want to make sure that we all are looking at it and
we're all substantially prepared to do that.

VICE CHAIR MLLER Well, that's -- yes,
sorry. Then | wll say, you know, rmaybe an
alternative is is when we're | ooking at the various
conditions if we have one that's at issue and there is
sone evidence in the PUD record that the applicant
agreed to that condition previously, that that could
be certainly admtted.

CHAI RPERSON GRI FFI S: | don't have any
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difficulty then in asking him Did you agree to this
in the PUD? And then they say yes, and they don't
agree with it now W can ask why. But let's just
get to the substance of the conditions. For instance,
we have a subsequent piece here that you said that
t hey have previously agreed to and it's your Condition
No. 3. They would limt the truck deliveries to,
approxi mately, 20.

Well, approximately is one thing, but
we' ve just heard, | think, sonmething different. Where
is that nunber coming fron? Wiy did you want to
condition that nunber? What is being mtigated in
counting the 20 or how did you arrive at that
condi tion?

MR. ROTH: That's why | want to submt
this docunent for the record, so that there is
sonething in the record that basically says out of
their owm nouths, out of the nouths of their own
| awers at least, they previously have told us
sonet hi ng i nconsistent with what they are telling you
t oday.

CHAI RPERSON @RI FFI S: Vell, we're not
trying to prove any inconsistency. W're trying to
get through an application. So if you're saying this

is what was said before, it's 20 and now you have
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heard that it's 30 or 35 --

MR ROTH. M. Chairman, | just think it
goes to the credibility of the presentation.

CHAI RPERSON GRI FFI'S:  So what should we
do?

MR. ROTH. Well, ny suggestion would be
accept the proffered exhibit for whatever worth the
Board chooses to give it. | actually object to M.
@ asgow s suggestion for precisely the reason that you
brought up. I've said |'"moffering this specifically
for the narrow purpose of focusing in on the 25 itens

specifically related to truck and transportation

i ssues.

CHAI RPERSON GRI FFI'S: R ght.

MR. ROTH. Not for everything el se.

CHAI RPERSON GRI FFI'S: R ght.

MR. ROTH: The other 200 or 300 itens in
t he PUD.

CHAI RPERSON GRIFFI'S:  Actually, maybe |
wasn't clear. | was noving on actually to the
substance of Condition No. 3. | had noved off of

whet her we accepted that information or not, but rmaybe
we shoul d be definitive in that.
BOARD MEMBER ETHERLY: 1'Ill note just as

we' re havi ng engagenent in conversation, M. Chair, |

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

264

woul d tend to agree with the direction that you have
outlined. | understand and as M. Roth indicated at
the top of our day, | often tines understand where M.
Roth is coming fromand | understand that here.

MR ROTH | amwlling to take that as a
conpl i ment.

BOARD MEMBER ETHERLY: It is a conplinent,
because that's not to suggest that ny disagreenent
states that you are comng from left field. I
understand why you want to get it in there. But |
think it would kind of just conplicate things, one
fromjust the i ssue of procedural fairness, because it
just opens up a whole process that, you know, isn't
where we are.

| nean, the PUD is rightfully sonewhere
el se in this whol e Gover nnment apparatus and to ki nd of
bring it, you know, open the door here, to nme would,
| think, invite precisely the point that was rai sed by
the applicant's counsel that you would, indeed, then
have to bring all the rest of it in to give it the
appropriate context and the appropri ate bal ance. Not
to suggest that the agreenent you are speaking to
doesn't have any bal ance, but | do feel very strongly
that just in order -- as part of an effort to maintain

the clarity and the integrity of the two separate
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processes, | would just as soon keep it out.

| think you have a very detailed report
here. The ANC has done, as it al ways does, very good
wor k, whether | agree with it or not. But you have
done very good work here. And | think the conditions
that you have laid out sets out clearly the starting
poi nt for the conversation. So that would be where |
am M. Chairman, on that particular point.

MR ROTH. Well, M. Chairman, | see where
this is headed, so I'll withdraw ny request to submt
these itenms as exhibits.

CHAI RPERSON GRI FFI'S: Okay. Ms. Mller?

MR. ROTH. Maybe | spoke too soon, naybe
Ms. MIller wants to --

VICE CHAIR MLLER No, | just wanted to
do a clarification here a mnute. | think that it
sounds like you are offering them sonmewhat in an
abstract. This is all the conditions they agreed to
and then i f perhaps the Board isn't opento that, | do
think that if there seenms to be sonme kind of an
i nconsi stency that cones up in this hearing, that you
shoul d be able to point to sonething that shows that.
And that would be on an individual basis then with
respect to various conditions.

MR ROTH Well, let me --
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VICE CHAIR MLLER | think you're

precl uded fromthat.

MR. ROTH: Yes.

VICE CHAIR M LLER:  You know.

MR,  GLASGOW Ri ght. No, no, | would
definitely --

MR. ROTH. | appreciate that. |'m just
specifically talking about, you know, whether to

insist on a vote on whether or not this docunent

should be admtted into evidence. And | think |
understand what you are saying. | would just say to
the Board the two nost significant areas, | think,

that reflect inconsistencies between their current
position and past positions taken have to do wth
nunber of deliveries and hours of deliveries.

And | guess | would renew nmy request to be
able to submt as an exhibit the summary of zoning
actions in the community.

BOARD MEMBER ETHERLY: There is no
objection to that.

CHAI RPERSON GRI FFI'S:  And | don't have any
objection either. | was just wondering what is the
context of which we are supposed to understand that?
Frankly, 1 think |I have sat on all of them and know

all the PUDs. But what are we supposed to believe?
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When is the duration?

MR. ROTH: The increasing and pressing
density on these very, very tight narrow streets.

CHAI RPERSON Rl FFI S: Ckay. Ckay. I
t hi nk everyone was here for the two adjacent on the
corners, correct? No, M. Mann was not. Ckay. I
don't have any difficulty with that. | think it's
wel | -understood and all the processing in this area,
but certainly --

MR ROTH: Who do | submit themto?

CHAI RPERSON GRI FFI'S:  Okay.

MR. ROTH: W th the assi stance of opposing

counsel .

CHAI RPERSON GRI FFI'S: | ndeed.

MR. ROTH: Appreciate it. |'msorry, M.
Chai r man.

CHAI RPERSON GRI FFI'S:  \Were are we?

MR. ROTH. You were asking questions.

CHAI RPERSON GRI FFI'S:  Ch, good. Let's get
back to nmy questions. Now, we had an objection to
that material. Were you finished wth the

presentation then?
MR. ROTH. Yes, sir.
CHAI RPERSON CGRI FFI' S:  COkay. Any questions

then from the Board, the ANC? M. MIller, did you
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have sonet hi ng?

VICE CHAIR M LLER Vell, | think you
began to question M. Roth on No. 3 and | think that's
an i nportant condition to understand. Were didthe--

CHAI RPERSON GRI FFI'S: 1" msorry, |1' mgoi ng

tointerrupt you for two seconds, because I amback on

track.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON GRI FFI S: | was | ooking for
sonme of the regul ations. You made an issue of 46

feet, 46 foot dock. If we didn't go with five, let's
go to 46. | don't understand the dinensional
i nport ance.

MR ROTH: Vell, it starts from the
standpoi nt that we believe 45 foot trucks can and do
al ready access thi s nei ghborhood and, in an absence of
a variety of protections against their accessing this
nei ghbor hood, they will show up at Harris Teeter.

And our belief is that in the absence of
all five of these things being incorporated in the
order together as a package that it will be very, very
much nore difficult to enforce the 40 foot
restriction, that they work together as a package.

And so if the Board can't see fit or

doesn't see fit to inpose all five, that is of the
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first five, then we believe the applicant ought to be
required to have a 46 foot berth to accommobdat e t he 45
foot trucks that we believe will cone.

CHAI RPERSON GRI FFI'S:  Wiat is a 45 foot
truck? Do you know? | nean, do you have an exanpl e
of what it is?

MR.  ROTH: | nmean, typically, in our
nei ghbor hood, I'm not an expert and |"msure | could
be corrected by M. Hutchens and M. Gorove, but sone
of the beer and beverage delivery trucks I think --
can't renmenber the nane of f hand of the whol esal er, but
one of the beer and beverage whol esal ers --

CHAI RPERSON GRI FFI'S:  Okay.

MR. ROTH. -- shows up in trucks that seem
pretty large. | don't know specifically whether they
are 45 feet.

CHAI RPERSON GRI FFI'S:  Okay. Let ne help
because, quite frankly, I'msure, and nyself sitting
here and |' mwondering well, what is a 40 foot truck,
a 45 foot truck? W got 10 vans, but let's get an
expert and see what we got.

MR ROTH. Yes. | nean, the other -- |
think M. Etherly brought this out in his cross
exam nation of M. Hutchens but, again, the other

thing that I would enphasize is when they tal k about
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l[imting Harris Teeter's deliveries or the nunber of
Harris Teeter deliveries, the three versus five are
Harris Teeter trucks, as distinguished fromthe total
30 to 40 vendor trucks including the Harris Teeter
t rucks.

CHAl RPERSON GRI FFI'S:  Sure. GCkay. | do
have a quick question. In your understanding of --
well, what is a typical 40 foot or a 45 foot truck?
Two questi ons.

MR GOROVE: Vell, there were two
guesti ons. You were tal king about the beer trucks
and, again, Harris Teeter is going to have sone
control over the vendors and what they are going to
bring. A typical truck, 25, sonewhere in that range,
30 feet. There are sonme 40 foot ones that also --

CHAI RPERSON GRI FFI'S:  Wiat is a 45 foot
truck?

MR. GOROVE: A 45 foot truck? 1'mtrying
to think of a good exanple. Yes, well, they are
single unit ones, a single unit noving van, a small
nmoving van. That's a 45 foot truck. I'mtrying to
t hi nk of exanpl es.

CHAI RPERSON GRI FFI S: So, | nean, beer
haul i ng trucks, | can picture it.

MR. GOROVE: | think beer hauling trucks,
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they are probably --

CHAI RPERSON GRI FFI'S: It says Busch on t he
side. No.

MR GCOROVE: Yes. Sone of those, sone of
t hose can get big, but those aren't the kind that they
woul d use for this kind of a delivery.

BOARD MEMBER ETHERLY: So we'll say, for
exanpl e, you clearly have an 18-wheel er. 1 think nost
peopl e woul d understand what an 18-wheeler is, the
very large truck

MR. GOROVE: That's a very big truck

BOARD MEMBER ETHERLY: And that is clearly
not what we're tal king about.

MR. GOROVE: Yes. A typical single unit
with the two wheels in the front and the carriage in
t he back, those are about 35 feet. Some of them get
up to 40 feet.

BOARD MEMBER ETHERLY: Ckay. And in the
case of a beer whol esal er truck just as an exanple, if
it's like a traditional side load type of vehicle
where you' re noving the side |oad doors up and down,
whi ch al so happen to be used i n ot her industries, what
woul d you nmeasure that truck at?

MR. GOROVE: Yes. That, again, that's 35

feet, sonewhere around that range.
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BOARD MEMBER ETHERLY: (Got you.

MR. GOROVE: | nean, but they vary.

BOARD MEMBER ETHERLY: Ckay.

MR GOROVE: | nean, different vendors use
different sizes.

BOARD MEMBER ETHERLY: And those are the
trucks that perhaps nost frequently residents will see
at a corner store or at the grocery store parked on
the side of the street. And, once again, just kind of

providing a sense of scale, that is typically a 35

f oot ?

MR, GOROVE: Yes, even 25.

BOARD MEMBER ETHERLY: O snaller.

MR. ROTH: | think M. Gorove put his
finger on it though when he said they vary. It varies

in large part on the practices of the vendor.

CHAI RPERSON GRI FFI'S: R ght.

MR. ROTH: We bel i eve based upon personal
observation and, again, you know, | wouldn't swear
this on a stack of Bibles, but based on personal
observation, we believe there is already a 45 foot
truck making deliveries to a corner grocery store at
17'" and Kal orama now.

CHAI RPERSON GRI FFI'S:  Okay.

BOARD MEMBER MANN: M. Chai rman?
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CHAI RPERSON GRI FFI'S:  Yes, M. Mann?

BOARD MEMBER MANN: Didn't we also read
this norning though that 55 feet, trucks 55 feet in
| ength can al so maneuver through those streets?

MR ROTH. | think M. CGorove said they
could with difficulty.

BOARD MEMBER MANN:  And | don't know if
that was sonething that the ANC took into
consideration or not, but then why iif you're
conditioning it on saying, well, if they are not going
tolimt it to 40, then we want a 45 foot berth, then
why not say then it should be a 55 foot berth?

MR ROTH. It's a very good question and
we did, | think, in all these situations, in all of
the issues that were raised here, we tried to do a
bal ancing act. There is a certain tradeoff in terns
of | ost parking both down bel owin the garage, as well
as out on the street, dependi ng upon how great or how
[imted the variance is.

Qur feeling was the inpact on the
nei ghbor hood of having a 45 foot truck pull up, double
par ked presumabl y because they won't be able to fit in
the loading zone that is specifically for 40 foot
trucks, on streets that currently two cars have

difficulty passing each other with, nuch less a car
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trying to pass a truck in the opposite direction or
two trucks trying to pass each other, that the
tradeoff there was that it was nore inportant to | ose
a handful of parking spaces both in the garage and out
on the street than otherw se.

It's also our belief that there was a
sufficiently dimlikelihood that they would try to use
55 foot trucks because of the difficulty getting in an
out, that we shoul d not sacrifice all those additional
par ki ng spaces both in the garage and out on the
street.

And what | took away fromtestinmony this
nor ni ng, both ny questions to M. VanPelt as well as
M. dasgows clarification later on, was that,
approximately, twice as many cars or twice as many
par ki ng spaces would have to be renoved from the
street as between a 45 and a 55 foot. \What | heard
was three versus six.

CHAI RPERSON GRI FFI S: Anything el se?
Fol | ow up?

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRI FFIS: Ms. Mller?

VICE CHAIR M LLER Vwell, a couple of
t hi ngs. | guess | started to ask you about No. 3

VWhere did those nunbers cone from in there about
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l[imting deliveries to 20 and 10 and newspapers on
Sunday?

MR ROTH: The nunbers there cane
essentially fromwhat Harris Teeter told us they would
do right up until 4:00 in the afternoon on June 1%,
three hours before our ANC neeting when | got a
tel ephone call froma gentleman in North Carolina who
basically reneged on those conm tnents.

VI CE CHAIR M LLER And whose nunbers were
t hey?

MR. ROTH. They were nunbers posed to us
by Harris Teet er or by Harris Teeter's
representatives.

VICE CHAIR M LLER Ckay. And | don't
totally understand the rational with respect toif all
one through five conditions aren't adopted, you would
go for the 46 foot | oading berth. | nmean, | could see
No. 1 where they are refusing the trucks, deliveries
fromthe trucks that exceed 40 feet, but after that
"' mnot sure why you would prefer a 46 foot one.

MR ROTH. W just felt that it would all
wor k together, that they are nutually reinforcing and
that they will provide sufficient inducenments beyond
just condition No. 1 to say to truck drivers don't

even bother showing up here in a truck | arger than 40
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feet. Because, | believe, based upon what | see every
day, that with the | ack of enforcenent that we have in
Washi ngton, D.C., trucks in excess of 40 feet wll
show up unl ess there are nunerous conditions inposed
to discourage that, and that there will be intense
pressure on the | oading dock people to accept those
deliveries notw t hstandi ng any condition, No. 1, that
t he Board m ght i npose.

Condition No. 1 is probably the nost
inmportant. That's why it's No. 1. But all by itself
it basically requires citizens to go out and catch
people in the act. That's a very difficult position
to put people in. W feel that by inposing 1 through
5, it will together keep the trucks fromeven trying
to get there.

VI CE CHAIR M LLER: Just | ooki ng at No. 3,
woul d No. 3 have any different inpact if it were the
| arger berth or the smaller berth?

MR ROTH. 1'mjust trying to understand.

VICE CHAIR M LLER: |' msayi ng t he nunber
of deliveries, does that relate in any way in
particular to whether the berth is for 40 foot trucks
or 55 foot trucks?

MR. ROTH. | may be wrong and | woul d have

to refresh ny recollection. Maybe M. d asgow can
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help with this, but ny recollection is that that
nunber, which again was generated during the PUD
negoti ati ons, contenpl at ed t he same confi gurati on t hat
t hey propose now, which is two 41 foot berths.

VICE CHAIR M LLER. Ckay. Thanks.

BOARD MEMBER MANN:  Wel |, | guess, | don't
knowif this is the sane question or not, but doesn't
a |l ower nunber of deliveries put pressure on a |arger
size truck?

MR ROTH. It may. |'mjust giving you
the nunbers that Harris Teeter told us they could
abi de by. They are now saying they need nore. They
are now saying they need 50 percent nore, naybe 100
percent nore. That strikes nme as sonebody who has
bel at edl y deci ded t hey want nore flexibility, but it's
not what they originally said they could do.

CHAI RPERSON GRI FFI'S:  Ckay.

BOARD MEMBER MANN: | have a coupl e of
ot her questions, but they don't have to do with the
truck deliveries.

CHAI RPERSON GRI FFI'S:  Fire away.

BOARD MEMBER MANN: Condition No. 15
regarding the exterm nation, is there any direct |ink
bet ween the Exterm nation Plan and these truck sizes

or these truck delivery issues?
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VR. ROTH: No. | think what the

Exterm nation Plan refers to is that one of the
rational es for shortening the | oading berth to 41 feet

is so that they can put a trash conpactor inside that

area, inside the, I don't know what they call it, but
the curtain, if youwll, of the | oadi ng dock/storage
ar ea.

And our hope and expectati on woul d be t hat
they would be responsible for the consequences of
havi ng that conpactor in there. | think it's a good
idea that they are having the conpactor indoors. |
think it's a good idea that they wll use various
technol ogies, | hope they will at | east, to danpen the
sound effects of that.

But let's just say vermin in our
nei ghborhood i s a maj or problemand to t he extent that
the rationale for shortening the | oadi ng dock is to be
al l oned room for the conpactor or other food storage
back there, which seenms to ne what they contenpl ate,
t hat we t hought that that was an appropriate condition
to ask.

BOARD MEMBER MANN: Ckay. | actually
don't recall that being the rationale, but maybe that
wi Il be addressed |later.

MR ROTH. | wouldn't say "the," but one
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of. One of the rationales for having a short | oading
berth was to provide them nore storage space beyond
that 41 feet.

BOARD MEMBER MANN. Ckay. | think that

answers the questions | have regarding the conpactor

as well. Thanks.
CHAI RPERSON GRI FFI S: Anyt hing el se?
Well, let's continue up that realm how we' re | ooki ng

at the dinensional aspects or where the condition
pl astics and recyclables will be sent back to North
Carolina conme fronf

MR. ROTH. Again, their agreenent.

CHAI RPERSON GRIFFIS: Is it? Ckay.

MR. ROTH. As part of --

CHAI RPERSON GRI FFI'S:  That's all .

MR. ROTH. -- the MOU process.
CHAI RPERSON GRI FFI S: Just a quick
clarification. | left off alot of substance in that

one, but | thought it was amusing. Send themback to
North Carolina. Back to the | oadi ng dock. They have
operation tines there, too, right, 9:00 to 3:00 and
that's what you're also proposing in your condition?
MR. ROTH. Wen you say they, they have?
CHAI RPERSON GRI FFI'S: Wl |, your Condition

No. 13 is trash conpactor at | oadi ng dock will operate
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with these only.

MR. ROTH. Right.

CHAI RPERSON GRI FFI'S:  That is sonething
that you received fromthemin the PUD application?

MR ROTH. Yes, yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR ROTH Just to reiterate, to the best
of my knowl edge, | nay be wong about, you know, a
comment here or there or a particular trend here or
there, but the way this resolution was put together
was based -- wth the exception of the 40 foot
[imtation and the Truck Managenent Plan was based
entirely upon the things they previously had told us
t hey coul d do.

CHAI RPERSON GRI FFI' S:  Ckay. And woul d you
anticipate and with your involvenent to date or with
the Truck Managenent Plan, are sone of these
conditions covered in that managenent plan?

MR ROTH: Well, | haven't seen one.

CHAI RPERSON GRI FFI'S: | see.

MR. ROTH. The plan -- or at |east | have
seen various drafts that are, you know, three, four,
five nmonths old and they range from you know, a sort
of half page of not very nuch substance to two or

t hree pages singl e spaced of, you know, great detail.
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| think we never really canme to a conclusion in those
negoti ati ons on what a Truck Managenent Plan is or
shoul d cont ai n.

Qur view of it is that it ought to be a
fairly sinple docunent that clearly spells out both
for vendors and for the enpl oyees of the | oadi ng dock
in language that both can understand what the rules
are and what the consequences of not follow ng the
rules are.

There may be nore things that DDOT wants
to include, but to date, I mean, actually up until a
few days ago in a discussion with M. G asgow, | had
not had any further information about their
willingness to undertake a Truck Managenent Pl an and
was, frankly, pleased to see it was one of OFs
recommendati ons as well as ours.

CHAI RPERSON Rl FFI S: Ckay. And in
| ooking at this application and hearing the testinony
today, do you find there is a nexus between the
reduction of the dinmension in the | oading dock to the
nunber of vehicle deliveries or anything el se that is
happeni ng out si de of those | oadi ng docks?

MR. ROTH Yes. Based upon the di scussion
this norning, and I think actually, M. Chairman, you

may have been the person to phrase it nost precisely,
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the reduction in the size of the | oadi ng dock neans a
reduction in the size of trucks likely to come, which
generates additional trips. People can differ as to
whi ch poi son they would rat her have, but there is no
guestion that it's related to the variance being
request ed.

CHAI RPERSON GRI FFI'S: Ckay. That's all |
have. Yes?

VICE CHAIR MLLER Based on the
di scussi on we have been having, | think it shows the
di fference between the PUD process and our process
where many of these conditions, as far as | can tell,
you know, |l ook |ike amenities, |look |ike nice things
for the neighborhood, but in this proceeding we're
| ooki ng at what conditions are necessary to mtigate
an adverse inpact that is aresult of the relief being
sought here.

And so that's why we're trying to focus
on, well, howis this related to the smaller | oading
berth? So if there is anything el se you want to poi nt
out . It's not clear like on its face, you know,
necessarily that, like we said with No. 3, that
limting it to 20 just because they agreed to do that
and maneuvers |ike that doesn't nean that that's

mtigating an adverse inpact related to the smaller
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| oadi ng berth. It mght be but, | nean, | think
that's what your burden is to show us.

MR. ROTH Ri ght. Again, let me just
recap, essentially, how!l laid it out in ny prepared
st at enent . | think, based on what | have read of
their subm ssions, the applicant concedes that
Conditions No. 1 and 2 are rel evant and are gernane to
the variance request. They have al so said wthout
speci fying that several of the other conditions are.

Now, |'m doing the best | can to, you
know, read these conditions and interpret them in
light of the standards that the Board applies, but ny
viewis that in addition to Conditions 1 and 2, Nos.
6, 8, 10 and 12 neets that standard.

As to the rest, we have a disagreenent
bet ween us, obviously, as to whether or not they are
germane, whether or not they are within the Board's
authority to grant and we would urge you to grant as
many of them certainly, as the Board believes it's
within its power to grant.

CHAI RPERSON @RI FFI S: Good. Anyt hi ng
el se? |If there are no other questions fromthe Board,
let's go to cross.

MR. GLASGOW | ndul gence for a second.

CHAI RPERSON GRI FFI'S: Sure.
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MR. ROTH: Wul d the Board Menbers be

offended if | chewed a piece of gun? Thank you.

UNI DENTI FI ED SPEAKER: Just swallow it
when you' re done.

CHAI RPERSON GRI FFI'S:  Just as | ong as you
brought enough for the rest of us.

MR ROTH: Well, it's the antihistam ne,
so I"'mdried up.

MR GASGOW | think, at this point in
time, we may just -- it seens to nme that there is one
main issue with respect to the nunber of deliveries
and how that fits into the schene of things, and we
can just handle that on rebuttal.

There are a nunber of itenms within the 15
conditions that we have told Alan, that we told
Comm ssioner Roth that we can agree to. Sone of them
we don't believe are appropriate for a BZA case. |
can either run down that list in the nature of cross
exam nation or we can just wait for rebuttal to handle
everything. 1It's up to the Board.

CHAI RPERSON GRI FFI'S: Right. | think the
Board is fully anticipating to ask you that exact
guestion, so it's good you're prepared to do that. |
don't think we need to do it right now.

MR GLASGOW  Ckay.
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CHAI RPERSON GRI FFI S: Let's get through

the cross. W're going to take a coupl e m nute break.

MR, GLASGOW Ri ght.

CHAI RPERSON GRI FFI'S:  W're going to cone
back and then we'll get through all that.

MR.  GLASGOW W don't have any cross
exam nation, because it will just be on the nunber of
deliveries. W'IIl put on a rebuttal wi tness on that.

CHAI RPERSON GRI FFI S: Good. Good. And
then we get that and everyone will be here. So do we
have - -

MR BATRA: After cross we do have a
process timng question for you.

CHAI RPERSON GRI FFI'S:  Good.

MR. BATRA: You just said you m ght get
t hrough this now.

CHAI RPERSON GRI FFI'S:  Yes, absolutely.

MR. BATRA: Chairman Roth, a question for
you.

MR ROTH: Yes, sir.

MR. BATRA: Does the managenent plan you
referred to in the ANC resolution, which | don't have
before nme so I mght be misstating it, does that
contenpl ate truck managenent in terns of the route or

alsoasinternms of it dealing with pedestrian safety,
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particularly during school hours?

MR ROTH | think it would deal with al
t hose things and probably nore as well. 1t's not just
a route.

MR. BATRA: (kay.

MR ROTH. As far as we're concerned. |'m
not sure what OP has in mnd, but as far as we're
concerned it's not just an issue of the routing. It's
an issue of the scheduling and the interaction with
pedestrians and other vehicles in the conmunity.

MR. BATRA: Right.

MS5. GALLAGHER: Actually, nmy question has
todowth--1 don't knowif it's for M. Roth or for
you guys, because M. Roth has actually --

CHAIl RPERSON GRIFFIS: W don't nornally
get crossed, but --

M5. GALLAGHER: Yes, | know, but | guess
it's kind of a procedural question.

CHAI RPERSON GRI FFI'S:  Sure.

MS. GALLAGHER: And it's if M. Roth has
several of these conditions that he said that unless
they are nmet, the ANCw Il pull its support for this.
When, | guess, does that really conme into effect and
when does M. Roth pull -- if that doesn't happen to

hi s condi ti ons, when does that, you know, take effect?
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CHAI RPERSON GRI FFI'S:  Excel | ent questi on.

In my mnd what it would nean is that | think M. Roth
has great faith in us in being able to deliberate
adequatel y.

If we found that we, in fact, weren't
goi ng through the condition of which he was having
approval, that we would then obviously take it in
opposition and give it the great weight that it was
afforded if it meets that criteria. |In which case the
Board in its deliberation wuld have to address all
the points of why we did not go with or did not find
per suasi ve those argunments of the ANC. So it puts it
up.

To answer directly, when does t hat happen,
it's going to happen in deliberation.

M5. GALLAGHER  Ckay.

CHAI RPERSON GRI FFI'S: Because it's based
on a decision by the Board in the direction of which
| don't know where we're going with that, and there
wi |l be repercussions for that decision.

M5. GALLAGHER And then whatever you
decide, it's the great weight either for or against,
according to whatever his conditions were nmet or not
nmet ?

CHAI RPERSON CGRI FFI'S:  Ri ght.
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MS. GALLAGHER:  Ckay.

MR. BATRA: So as a followup to that,
t here woul dn't be anot her heari ng where t he managenent
plan was laid out and the ANC said yes, this neets
this criteria and OP as wel| says yes, this neets out
criteria, we agree with this before you can then nmake
your deci sion? If it's conditioned, there's two
different conditions and they both may contenplate
di fferent things. It's not just the plan. It's
what's in the plan.

CHAI RPERSON GRI FFI S: Ri ght . | can't
answer that question. I'"'m having a little bit of
troubl e havi ng thi s condi ti oned Truck Managenent Pl an,
which | have never seen, don't know what's in it or
whatever it is. W're going to have to figure out
whet her and how nmuch substance that goes to in terns
of what we're looking at and it nay be. W're not
t hrough this hearing.

We still have your case presentation. W
have the persons to give testinony and we're going to
have rebuttal from the applicant, and then we have
concl usi ons and sunmmati ons fromthe applicant and the
Board, believe ne, is gathering other things that we
want to perhaps have done or addressed if they are not

met as we wal k through this.
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So that is an interesting point. Anyway,
| don't think I can answer that.

MR. BATRA: (kay.

CHAI RPERSON GRI FFI'S: O fice of Pl anning,
| thought, put together an interesting caveat on their
condition. It wasn't tying it to our approval. It
was tying it to the C of O which, as | said before,
takes us essentially out of the process of | ooking at
that or evaluating it, but perhaps it gives us the
ability to condition that it happens. That ' s what
they are proposing. | don't know if that, you know,
will cone to fruition or not.

MR ROTH: M. Chairman?

CHAI RPERSON GRI FFI'S: Yes?

MR ROTH | nmay be going alittle beyond
the ANC s stated view, but | think | amon pretty firm
ground in saying | think the ANC, none of whose
menbers are traffic or transportation experts, would
frankly be nost confortable with DDOT havi ng approved
a pl an.

I n other words, DDOT applying its traffic
safety responsibilities and its other traffic
adm nistration responsibilities would be in a nuch
better position to make judgnments on those questions

than any of us in this room woul d.
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CHAI RPERSON CGRI FFI'S:  Good. Ckay. Any

other cross for the ANC? Al set? Excellent.

MR. BATRA: Procedural questions.

CHAI RPERSON GRI FFI'S:  Yes, the procedural
guesti on.

M5. GALLAGHER: As | cross exam ned you,
so | got that.

CHAI RPERSON GRI FFI'S:  Ch, did | answer the
procedural question?

M5. GALLAGHER: Yes, you did.

CHAI RPERSON GRI FFI'S:  Ch, okay.

M5. GALLAGHER: Thank you.

CHAI RPERSON GRI FFI'S:  Then ny procedur al
direction is let's take a quick two mnute, five
mnute. W're going to cone back. W're going to
hear the party in opposition case presentation.

MR. BATRA: Having tim ng i ssues t hough as
it approaches 5:00.

CHAI RPERSON GRI FFI'S:  Exact |l y.

MR. BATRA: Some of the folks --

CHAI RPERSON GRI FFI'S: How many?

MS. GALLAGHER  Yes.

MR. BATRA: W have several of us as part
of our formal application of the party, as well as a

coupl e public witnesses at the end and we're going to
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start losing folks pretty shortly. | don't know how
much longer this is going to need to go on, but if
they have rebuttal testinony, as well, and then
conclusions, it could be a couple nore hours and |
think we're going to definitely lose a lot of -- nost
of us.

CHAI RPERSON GRIFFI'S:  Well, the critical
aspect is to get your case presentation done when t hey
are here. |Is that correct?

MS. GALLAGHER  Yes.

MR, BATRA:  Yes.

CHAI RPERSON GRI FFI'S:  And they are going
to be able to stay for another 20 m nutes, 25 m nutes
to get your case done?

MR. BATRA: It may take a little bit
| onger than that.

CHAI RPERSON GRI FFI'S: Can they stay for
your case presentation?

MR. GLASGOW | think the applicant's case
in chief was about 35 m nutes.

CHAlI RPERSON GRI FFI' S: Yes.

MR BATRA: It will be around that tine.
We're just going to start | osing people as we approach
5:30 and then --

CHAI RPERSON GRI FFI' S:  Okay. Well, what |
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want to get through is your case presentation

MR. BATRA: (kay.

CHAI RPERSON @RI FFI S: Right? You have
sonme people here now to go ahead.

MR. BATRA: W have people here now. W
may | ose a few, so |'mnot sure how | ong, what we can
tell people about how long this is going to last. |
guess we weren't aware that it mght go this far into
t he eveni ng.

CHAI RPERSON GRI FFI'S:  Me neit her.

MR. BATRA And hadn't planned on it
necessarily.

CHAI RPERSON GRI FFI'S: M neither. kay.
Wel |, you have got half an hour. You have 30 m nutes
for your case presentation. So we're going to cone
back. W're going to get right to it. I would
suggest that anyone who has a scheduling problem get
themup first. Does that nake sense?

MR. BATRA: (Ckay.

CHAI RPERSON GRI FFI S: And then, quite
frankly, after your presentation of the case, we're
going to eval uate where we are. Conceivably, that's
a good place to stop. However, how nmany persons are
here to give testinony today that aren't involved in

the party application? Any persons waiting? On,
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right, I"'msorry. M. Johnson is here. Ch, two?
MR. BATRA: And maybe M. WI kes.
CHAI RPERSON GRI FFI'S: Okay. |I'mgoing to
get through all those today and then we'll reassess.

That may be all that we can acconplish at that point,

and then we'll have to reconvene very quickly and
we'll set the date for that unless everyone is
anenable to stay later which, frankly, I wll check
with the Board, but | think that would be an

advant ageous situati on.
Is that clear? | often do not do too many
clear directions when we're about to break. But the

point is we're going to get through your case

presentati on. Hol d your people here. Get to them
first and then they can disnmss, and then we'll go to
persons and then we'll evaluate the schedule.

Hopefully, we'll be able to get through the rest of
the piece, because it wll just be closings, sone
rebuttal.

MR. BATRA: (kay.

CHAI RPERSON GRI FFI'S:  Good.

(Whereupon, at 5:00 p.m the Public

Hearing continued into the evening session.)
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E-V-E-NI-NG S-E-S-S1-ON

5:07 p.m

CHAI RPERSON GRI FFI'S:  Very wel | . Let's
resune. Yes?

MR. BATRA: kay. M nane is Sim Batra
First Vice President of the Reed Cooke Nei ghborhood
Association. | amleading off on behalf of RCNA and
the neighbors directly across the street in this
proposal and I will call them as wi tnesses as we Qo
t hrough our testinmony. W will be submtting for the
record our full testinony, but we will be summari zi ng
for you today.

CHAI RPERSON GRI FFI' S:  Excel | ent.

MR. BATRA: The Reed Cooke Nei ghborhood
Associ ation represents residents of AdamMorgan |i vi ng
sout h of Col unbi a Road, north of Florida and between
16'" and 18'" Streets. W are dedicated to the
preservation of the residential character of our
nei ghbor hood.

One of the primary chal l enges we conti nue
to face as a neighborhood is the high Ilevel of
devel opnent, as you heard earlier fromOP and t he ANC,
and the many ensuing pressures that conme with it.
Over the past two years we have wel comed upwar ds of 10

new substantial residential developnents in our
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nei ghbor hood al |l of which were approved, nearly all of
which with zoning variances and special exceptions,
and nost of which are in a tw block radius of this
pr oposal .

Today we are requesting that the Board
deny the application before you as it violates both
the letter and the spirit of the Reed Cooke Overl ay.
| wll be submtting for the record our ful
testinmony, as well as seven nore letters from area
resi dents whose nanes have not been nenti oned t oday as
wel | .

Over the next 30 mnutes or so | wll be
calling up Peter Lyden, Maureen Gall agher and Jeff
W kes who wi Il be presenting different aspects of our
testinmony. And, again, they will also summarize and
submt their full testinony for the record.

To begin with, Peter Lyden wll first
present his testinony on the history and i ntent of the
Reed Cooke Overlay and how that inpacts the case
bef ore you today.

MR LYDEN: There, I'"'mon. Not to bore
you with a lot of stuff and yell ow paper brought to
you by a guy with a white beard, but it does have
rel evance on what i s happeni ng here today. This area

was recogni zed as havi ng a probl emback at the tine of
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the Home Rule granting and it was a condition of Hone
Rul e that a Conprehensive Plan be created.

As part of that Conprehensive Plan, this
area was designated a special treatnent area. After
that, and that is about when | cane into this, in the
early '80s, a nunber of residents got together and
were taking a look at a lot of -- |ooking at the | and
use and realized there were a |arge nunber of
pr obl ens.

Through a | ot of hard work, what happened,
we ended up dividing -- the work was divided up into
two different cases by the O fice of Zoning. They did
the easy ones first and then the second ones, which
was Reed Cooke 2, Case 8819, which took three years to
deci de.

Everybody in the neighborhood, t he
busi ness people, the residents, the city, Ofice of
Pl anni ng, everybody had input on it and the Ofice of
Pl anning or the Zoning Commi ssion had a really tough
decision to make and they did it and they came out
with the Reed Cooke Overlay, Chapter 14, which has a
ot of elements to it.

But in general, theideais there are very
few specific things init. The only one that really

is areal pain to all the developers is the 50 foot
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height limtation and that was to limt the density,
and also the traffic studies that thisis all that the
nei ghbor hood can support.

And | would like to just -- one thing |
think that really pulls it all together, and | think
you're westling with it, too, and you probably feel
i ke these things are going through your head right
now, on page 2 of the zoning order, which you have a
copy of it in my testinony, | gave you t he whol e thing
so you can sit down and read it in all of its glorious
detail .

But it says "Consideration of this case
has been |ong and has presented the Comm ssion with
the need to make a difficult choice. The amendnent to
the land use zone reflects the sanme difficulty.
Existing residential, conmmercial and industrial uses
are juxtaposed in the area. All are thriving at | east
sufficiently to deserve protection. These uses are
not easily made conpati ble and their proximty causes
probl ens t hat detract fromthe reasonabl e enj oynent of
the residential uses. The difficulties are conpounded
by narrow, crowled streets, sharply angled and
dogl egged i ntersections.”

Now, frankly, what has changed since this

was witten in 1991? W have added nore density. W
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have added over 450. As Chairman Roth pointed out, we
have added over 450 units of housing.

| take a look at the -- wth this
particular case and the variances requested, ny
experience, profession, before |l retired fromfederal
civil service was Chief of Logistics of the Wather
Service and the Wather Service thought that neans
head of supply. | had the |argest warehouse in the
Departnment of Conmerce and we went through drop
shiprments and | listened to all of what is going on.

And, frankly, 1 see a truck problem
because of the use, and this truck problem requires
fixes and you see in the ANC s extolling, even the
O fice of Planning is tal king about them that would
propose fi xes.

VWhile |l think well-intended, |'mstruck by
the thought that this is like dating. Wen you wal k
up on a date, everybody is bright eyed and bushy
tailed and all cleaned up, everything is trimed and
neat and everybody, this is as good as it gets. And
t hen one day you end up with sonmebody walking inin a
bat hrobe sitting down at the table to have their
Cheerios and the gl oss goes off of it.

Vell, that is what | seewith this. There

is a lot of great ideas, but enforcement is the key
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el enent that | |ook at. And | renenber the manager of
t he warehouse in our Kansas City warehouse goi ng out
and listening to the calls that would come in. They
are here. Their load is wong. The paperwork i s not
right. The load shifted and | had trucks stacked up
and we had a 17 bay warehouse, could take 17 18-
wheel ers at a tine, and we woul d have four of five of
themtied up with balled up shipnents.

So a lot of this «clicking, precise
novenment in and out of these trucks, it's a nice
t hought to have and it's a nice goal to strive for,
but it's not necessarily reality. And our problem
that we see in the neighborhood is nore with the
vendor trucks and the nunber has just doubled from
what | had witten down in ny testinony | have given
you, because | was told 15 to 18 a day and now, all of
a sudden, it has junped dramatically.

Goi ng back to the overlay. It |ooks at a
| arger inpact on the neighborhood and, again, the
smal | narrow streets, doglegs, back-angled turns. W
have got a real problem | have talked to DDOT. |
talked to Ken Laden who | think is Deputy for
Pl anni ng, Policy, sonething, and they laid out a one-
way grid from 16'" Street down to Kal orama Road, a

one- way goi ng west, and from17'" Street all the way
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to Col unbi a Road, a one-way goi ng north.

And the idea was that they would bring
trucks in and shove them back out, but they are
shoving them up to Colunbia Road, which is equally
jammed up or 16'" Street, which is equally a problem

So how does this relate to the issue of
t he | oadi ng dock? Well, the |oading dock, the whole
thing is overwhelned and if you take a look at -- if
it was |l ooked at in terns of the inpact, the |arger
i npact on t he nei ghbor hood, you woul d see that this is
just a problem use. | would like to think that
putting a larger truck i n woul d sol ve our problem but
| see what would happen trying to park it. Smaller
trucks, you need nore trucks.

But I"'mjust really torn. | just think
that you should deny the variance and | think they
should go for the larger trucks and | think they
shoul d work on getting themthere.

MR. BATRA: Maureen Gal |l agher will speak
next .

M5. GALLAGHER: As you know, ny nane is
Maur een Gal | agher and | actually live at 1656 Kal or ana
Road, N W Myself and my neighbors have been
extrenely concerned about this devel opnent, and |

guess from the standpoint of when we actually nopved
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into the area, we knew that there was a building
across the street fromus, but we also knew that the
Reed Cooke Overlay was designed to protect the
resi dences, allow conmercial devel opnent but protect
the residences from any really adverse, negative
ef fects which include traffic, noise, lighting, all of
t he above i ssues.

Maxi ne or Ms. Brown- Roberts actual |y, when
we asked her a question, she said that the Reed Cooke
Overlay does come into use and that's where we're
comi ng fromfromthe standpoint of we will be affected
by no matter what happens in that building. It
doesn't just depend on the trucks. The route for
those trucks is down Kal orama Road despite what they
say, that we can't see it from our houses.

And to illustrate a point, there has been
so much traffic and truck traffic in our nei ghborhood
recently over all of the construction, and one day
al one we had over three -- thousands of dollars of
accidents with people's cars being sidesw ped by
trying to get across, with traffic trying to get
around trucks as well as being awakened with truck
janms and things |ike that.

We just think the i ssuance of not only the

trucks that are com ng down, we're now talking -- ny
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testinmony actual ly says 20. No, we hear like 40 to 50
trucks. And the m x of residences and patrons going
to the use of that building actually says nore than
the actual variance that the proponents are | ooking
for, and I think that the use triggers all of the
protections that should be afforded the citizens,
particularly us across the street.

W are -- ny front door, | have actually
measured it. M front door, not ny property |ine, but
front door is 50 feet fromthe garage entrance and al
of the pedestrian entrances and things like that.
We're also concerned about safety, children in our
nei ghbor hood who live in our neighborhood, and the
times of the deliveries as well. As | said, they are
schedul ed to cone down Kal orama Road starting at 7:00
inthe norning and all day | ong and we are very, very
concer ned about that.

You know, they did tal k about -- they al so
tal ked about the use for sonme of these variances of
having nore parking in the parking garage as well
Well, we see that as kind of |ike yes, we need parki ng
because we don't want people parking out on the
street, but at the sane tine we are going to be
bot hered by the parking in the parking |ot, because

there is only one entrance and one exit and those
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traffic lights actually at night do shine in our
houses and there has been nothing to aneliorate those
probl ens as wel | .

But we also feel that we would love to
have thi s devel oped. Don't get us wong. | nean, you
know, we're just saying that this use, even though
it's not -- a supermarket is not specifically stated
against in the Reed Cooke Overl ay. It is granted.
However, the use and what they are proposing to do in
the supermarket triggers all of the other
restrictions, particularly on the residents, traffic,
noi se and any ot her adverse effects and particularly
on us.

And while there is that unnet need, as
well, in the Reed Cooke Neighborhood, we also fee
that there is a grocery store wthin wal king distance
of our houses and wi thin wal king di stance of nobst of
the Adanms Morgan area that they can use, and then
there are other grocery stores wthin driving
di stance, which may be like a mle. The Gant up on
Park Road can be used. The Whol e Foods on P Street is
not that far away, people want to take a bus. So |
don't think that it would have such an adverse effect
on the other parts of the nei ghborhood.

MR. BATRA: The Reed Cooke Overlay is not
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just about the specific variances requested in a
vacuum Once the overlay is triggered, in our
opi nion, the inpact of the devel opnment and the use of
the site does conme into play.

You know, earlier on we tal ked about the
use may or may not be very relevant, but it has cone
up i n everyone's testinony, howthe use is conpati bl e,
it is conpatible, it's nostly conpatible. So you
heard ot her folks bringing this into their testinony
and we, as well, feel that the use is very relevant
once the Reed Cooke Overlay is triggered.

As part of that, the inpact of this
devel opnment, traffic, both truck traffic and car
traffic and as they interrelate with the deliveries,
is one of the primary inpacts on the nei ghborhood.
There are two el enmentary schools. Well, one |earning
center, one elenentary school and a children's nusic
center between -- across the street to one bl ock away
to two bl ocks away.

In the norning there will be many chil dren
that will be crossing the street on their way to
school wal ki ng on the sidewal k where these trucks are
unl oading at 7:00 in the norning.

Jeff Wlkes is going to speak right now on

t he i npacts on H. D. Cooke El enentary, which is a bl ock
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up 17'" Street, 17'" Street. |It's essentially on 17'"
between -- well, the map i s no | onger visible, between
Euclid Street and Col unbi a Road.

MR WLKES: Near the Citadel

MR. BATRA: And Jeff will --

MR. WLKES: This school near the Mrie
Reed School .

MR. BATRA: Jeff?

MR. WLKES: GCkay. | have sone pictures
of the traffic that I mght give to you all.

CHAI RPERSON GRI FFI'S:  Can you hand it to
staff?

MR WLKES: M nane is Jeff WIlkes. |
have been in the nei ghborhood since 1979. | started
wor ki ng on the school nodernization process in 1998.
W got the H D  Cooke School prioritized for
noderni zation and it is scheduled nowto start in the
spring. It has been del ayed several tinmes. As you
know, the school system has gone through a |ot of
changes, but it's now scheduled to start construction
in March of '06 and it will go on for 16 to 20 nont hs.

In the nmeantine, the 330 kids that go to
that school have to be transported to a tenporary
facility. The tenporary facility is over near Howard

Uni versity, so every norning six Trailways buses show
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up in front of the school, pick up the kids and take
t hem across town. They bring about half of them back
at 3:30 and they bring another half of themback from
the aftercare program at 6: 30.

The way they get to the school, because
Euclid Street is inpassable for a bus and anot her car,
so they have to go 16'" Street, Kalorama Road, up
around the Citadel and up 17'" Street. As it is,
have talked to these bus drivers, | have been out
there, it is a disaster down there. It's a 40 foot by
a 10 foot Trailways bus they are trying to get around
this corner, which is nore than 90 degrees, and there
are construction vehicles and they have a real hard
tinme.

This is going to go on for two nore years
m ni mum okay, while they reconstruct that facility in
addition to which there will be construction vehicles
on 17'" Street and on Euclid Street working on that
facility. So we're sort of looking -- it's already
pretty nuch a disaster.

As you can see fromthese pictures, in one
case, this picture shows because a speci al ed bus cane
down the street, one of the Trailways buses had to
back across the Euclid Street intersection and thisis

in rush hour, and you can imgine the sort of the
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situation that there is there. W're trying to get
towi ng done or the street blocked, so they can get
t hose buses in and out of there, but so far it's just
a real problem

Wien this -- in two years when they finish
the school, the school will then have a capacity of
570 kids. You take the 570 and you add about 300 from
Mari e Reed, which will also be rebuilt two bl ocks the
ot her direction, and you have about 50 kids that go to
the Sitar Center at Colunbia -- at 1700 Kal orana, you
have about 900 children that are com ng i n and out of
t hi s nei ghborhood twi ce a day.

There are parents that are driving in and
out, trying to bring their kids in to get on the
buses. There are commuters. There are trucks making
deliveries. There are special ed buses, which wll
continue to operate even when the school is finished,
and it's a disaster, you know, that's going to happen
sooner or later.

And nmy feeling about it is that if I'm--
I"mtotally in favor of this thing being devel oped.
| have watched that thing go through three different
incarnations and it has been a problem in the
community, and | would love to have sonething

constructively done with that buil ding and contri bute
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to the community and contribute to the city.

| just amseeing this -- particularly if
these streets are turned into one-ways in various
directions, the school wll be al nost inaccessible,
you know, never mind that the traffic and the trucks
going by there are going to be interfering with these
buses that are already bl ocking 17'" Street.

And, at some point, sone child will have,
you know, an unfortunate incident with one of these
buses, trucks, Harris Teeter trucks, and soneone wil |
say whose idea was this, you know? This |ooks like
not a good idea. You have got, you know, 900 kids
within a three block radius and now we're going to
bring in trucks as well as buses.

And, you know, | would like to have a
store down there. | don't personally see that thisis
a huge i nprovenent on t he Saf eway but, you know, if we

can do it wthout inpeding on this $23 mllion

noder ni zation project, | would be all for it. It just
doesn't look like it's a good idea. | appreciate it.
Thanks.

MR. BATRA: Just to quote briefly fromthe
Reed Cooke Overl ay. "The purposes of the Overlay
District shall be to protect current housing in the

area and provide for developnent of new housing,
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mai ntai n heights and densities at appropriate |evels
and encourage small scal e business devel opnent that
wi |l not adversely affect the residential community."”

Even the word density does not only
pertain to the physical size of a building, but the
impacts of that building. All three of these
provisions seem to go directly against this
devel opnment proposal .

When M. W kes was speaki ng about the 900
ki ds, that does not include the comuters, the | ocal
residents and the 450 new units that have just cone
onl i ne. And, again, that only includes those that
have gotten zoni ng variances, not the ones that have
been done by a matter-of-right. The density of this
nei ghbor hood has i ncreased dramatically and
particularly of the corner of 17'" and Kal or ana.

And, i nterestingly, many  of t hose
resi dents have not noved in yet. So it's going to be
alittle bit of a surprise fromthe tinme they bought
their place to when they nove in with all these trucks
being on the street that weren't there before. It's
going to be a very different intersection than when
peopl e first invested.

In terns of the broader nei ghborhood as a

whol e, there are other things that we're concerned
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about. Qur testinony goes into nuch nore detail. On-
street residential parking, for exanple. |If there's
a line of cars to get into Harris Teeter, they are
going to grab the first space on the street. The odds
of a resident finding one of those spaces are going to
be, essentially, nil while the store is open, whichis
pretty nmuch all the tine while people would be
drivi ng.

Pedestrian safety i n general, you know, we
t al ked about the children and residents as well. This
is trucks backing up over a sidewal k. This is a mjor
pedestrian thoroughfare for us. And there's also
issues with noise and lights for the immediate
resi dents, and Maureen Gal | agher is going to shed sone
nore -- her thoughts on that.

M5. GALLAGHER: As | stated, one of the
big concerns that we have, not only with the use of
the street as -- of the Citadel as a grocery store,
but also it is an office conplex and a retail conpl ex,
too, and we are tal king upwards of sonewhere in the
area of probably, I don't know, 1,500 cars a day plus
the 50 trucks per day com ng and usi ng Kal orama Road.

All of the entrances to pedestrian,
vehi cular and the office conplexes are |ocated on

Kal orama Road and to say that we are not going to be
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affected by even the office building is not true, as
wel |, because that -- you know, to build a |obby in
that area also makes that an entrance where you're
going to have trucks that are going to be right
out si de who are going to deliver to that area as wel|.

You al so have the trucks that are com ng
in, having to pass that area and go around, go around
the corner onto 17'" Street. Wile we don't actually-

- the loading dock is not within sight of our house,

it is within noise of our house. We can hear
everything on 17'" Street. W are very -- even inside
our house right now, we can hear all of the

construction vehicl es.

W can hear everything and that says
not hi ng about enjoying our houses outside of our
house, and that is a major concern for the nei ghbors
as well. W noved into a very quiet, nice
nei ghbor hood. While we would | ove sone activity over
there, don't get me wong, it's the nature of the
activity and the nature that actually hits on the Reed
Cooke Overlay, and that is the protection of the
nei ghbor hoods from noise and the ability to enjoy
their hones in peace, quiet and confort.

MR. BATRA: | think that about waps up

our testinony.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

313
CHAI RPERSON CGRI FFI'S:  Ckay.

MR BATRA: | would like to submt for the
record, it's a transportation study that we had
donated to the Reed Cooke Nei ghborhood Associ ati on.
It was in preparation for the PUD application but,
except for the word PUD in the title, it's just a
generic traffic count of the street that doesn't
really pertain to any one variance or so.

MR, WLKES: | just wanted -- when we were
tal king about, you know, Harris Teeter's experience
with urban facilities and then nentioned the d ebe
Road store and the Pentagon City store, there is
hardly any conparison. | nean, G ebe Road is a six
| ane road. Pentagon City, you know, it's very
accessi bl e.

You couldn't -- | don't know how many of
you have been down to this little nei ghborhood. You
couldn't find a worse place to put, you know, a high
traffic operation. So |I'm sure they run good
operations where they are, but it bears norelationto
this particular situation.

CHAI RPERSON GRI FFI'S:  Good.

MR BATRA: That's it.

CHAI RPERSON GRI FFI S: Excellent. Thank

you very much. First of all, interns of famliarity
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with the area, | don't know how fam |iar the Board is,
but | think there has been anple evidence,
docunent ati on, phot ographs and draw ngs to show us t he
condition. | think we have a realistic understanding
of what it is and certainly enough to deliberate on
this. | will tell you, maybe because it's late, |
think Curtis used to disco roller skate there.

MR LYDEN. M. Chair?

CHAI RPERSON GRI FFI'S: Yes?

MR. LYDEN.: One thing | would |ike to say,
we in no way expect you to solve our traffic problens.
Al we're asking is that you don't add to them

CHAI RPERSON GRI FFI'S: Good. Thank you.
And | appreciate that.

VICE CHAIR M LLER  Yes.

CHAI RPERSON CGRI FFI' S:  Because | think, you
know, one of the things | think this Board does
endeavor to do is not raise expectations beyond which
we can ever cone close to delivering. | mean, anyone
that has been to Adans Mrgan, | think all D.C
residents have been to Adans Mdrgan and sone of us
live very close in proximty, have great famliarity
withit.

But it goes directly to this question then

| have heard now fromthe testinony and the witten
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submi ssion in your case presentation is, you know,
it's not animating this, it's not wutilizing this
bui | di ng which is incredibly uni qgue of what would fit
in there, just by understanding what it is.

You' re not adverse to having it devel oped,
one was sayi ng used, one was saying -- however, to be
absolutely clear, this is in a Conmercial Zone. |It's
zoned C-2-B, so the anobunt that is a matter-of-right
init. Now | understand it's also in the Reed Cooke
Overlay. Now, put those together. What is it, the
use, that is acceptable? VWhat is it that we're
actually | ooking at, because let nme also preface the
fact of we don't trade horses here.

| mean, we have what is in front of us,
but I don't get -- | guess ny difficulty is |I'm not
catching a clear direction of -- you know, one
testimony was we woul d rat her have | arge trucks. One
is we don't want a |ot of pedestrian cars. |'m not
sure how it all happens in an existing building that
is neeting the FARthat's an all owabl e use, what it is
that we can actually do or what you woul d expect to
have happen across the way.

M5. GALLAGHER: | guess from the
st andpoi nt of the Reed Cooke Overlay, we're actually

saying that the use in the grocery store, like we
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don't want the large trucks. W don't want all of the
traffic that the use of the grocery store actually
brings to the nei ghborhood.

We woul d | i ke to see a lighter devel opnent
inthat grocery store, but the constant use of trucks,
50 a day, with, let's face it, a transportation plan
that is very narrow, you know, for 50 trucks to
deliver at, and | think you really need to take a | ook
at the transportation plan once it is devel oped,
because they are saying, you know, those trucks can
come in and out, eight an hour, and I don't -- to be
truthful with you, | have never seen that happen
whi ch, you know - -

CHAI RPERSON GRI FFI S: But what is a 50, 000
square foot retailer that doesn't have trucks | oading
and unl oadi ng?

MS. GALLAGHER: It could be an office
bui | di ng.

CHAI RPERSON GRI FFI'S: Wow.

MR BATRA: | think the npbst intensive
possible use of any site would be a full service
grocery store. If you're trying to nmaxim ze traffic
with people driving in, maximze trucks, this is
probabl y t he nost intensive use you coul d have pi cked.

CHAI RPERSON CGRI FFI'S:  Ri ght.
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MR. BATRA: Not that we're engaging like

a full charrette, we have a mllion ideas what we
could do with this property, but if this were a
smaller store it would require | ess trucks.

CHAI RPERSON GRI FFI'S: R ght.

MR, BATRA: There would be |ess people
com ng.

CHAI RPERSON GRIFFI'S: Right. And just to
be cl ear, because |I'm al ways redundant, but it's not
i ke we can give you anythi ng el se.

MS. GALLAGHER  No.

CHAI RPERSON GRI FFI S: And 1'm not sure
that we could deny it based on this argunment, but |
needed to get to a brief understandi ng, because | al so
want to address the Reed Cooke Overlay. W have seen
an awful | ot of applications in the Reed Cooke Overl ay
and the provisions that you' re reading in 1400. 2, show
me where it's descriptive in requirenents.

MR JOHNSON:  Snal | scal e busi ness.

CHAI RPERSON GRI FFI'S: M. Johnson, | wll
get to you in a mnute, M. Johnson, but what we're
doing is just crossing, essentially, and questioning
the party in opposition.

But show ne now and take it to the next

| evel, | guess, absolutely directly. You have got an
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architect that pulls this together and they go in for
a permit and the Zoning Adm nistrator is reviewng
t hese docunents.

What is it that is measurable in those
el enents in 1400.2 or any that they are not conplying
with here?

MR. LYDEN. | think 10 years ago | would
have said dual use. The idea was that the residents
woul d | eave t he nei ghborhood i n the norning, business
woul d cone in. Business would conclude at the end of
the work day by 6: 00 at night. They would | eave. The
resi dents woul d come back. And so you woul d have the
dual use of the area.

This store is not going to be doing that.
They have tal ked about goi ng 24 hours a day. They are
tal king now about, fromthe last | heard, going to
m dni ght and this gets away fromthe dual use idea of
residents living inthe place in the evening, business
during the day.

CHAI RPERSON GRI FFI'S: R ght.

MR. LYDEN. And there are -- and, by the
way, we did the Reed Cooke Overlay. W, frankly, got
to exhausti on when we got -- we did this. What do we
want ?

CHAlI RPERSON GRI FFI S: No, | understand.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

319

MR. LYDEN: And we went around and ar ound.
But, basically, the idea that we're | ooking at is dual
use that where a business would | eave and the office
will leave, leaving the residents with the evening.

MR, BATRA: | think | understand your
guestion that these aren't very specific, 55 feet
hi ghs, 55 feet hi gh when an overlay says that it's not
-- it's very clear. Wen you have these kind of
general values, the underlying protect current
housi ng, what does protect current housing mnean
particularly? Mai ntain appropriate |evels, snal
scal e busi ness.

| think you have to look at the
application as a whole and the inpact on the
nei ghbor hood. Wen you have to squeeze one truck per
14 minutes for nine hours, otherwi se you' re going to
have a backup, and you're going to have to reroute the
entire grid system of the nei ghborhood, you're going
to have to have such an uproar in the conmunity for a
proposal such as this, it just seens that, based on
all the other devel opnents that have conme before you
this one seens to have a much nore intensive i npact on
t he nei ghbor hood.

We trust you to use your judgnment as you

weigh the inpacts and the inpacts do count. The
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inmpacts count. And | realize it's not a clear cut
test, but I think fromsone of our testinony and just
the entire holistic view of the nei ghborhood, this is
too intensive for the neighborhood. This is the type
of devel opnent that the overlay intends to prohibit.

Does that nmean you can't sell food? No,
of course you can sell food, but a huge grocery store
m ght be too big for this tiny bl ock.

CHAI RPERSON GRI FFI'S:  Okay.

MR BATRA: And | think that is --
essentially, it's the intensity of the use.

CHAI RPERSON GRI FFI'S: Okay. And | won't
prol ong the use question too nuch | onger because it's

not really before us, but an understanding of your

argunent is what |I'ml ooking at, because | still don't
get it, because if | nove out of the general
provi si ons, 1400, into perhaps nore specific, | goto

1401, use provisions.

And what you're telling nme is that it's
the use that is the problem and |I'm saying, okay, |
have got, and I'm rounding off the total square

footage, you know, 50,000 square feet would be

allowable for retail, I can have a 50,000 square foot
bar or cocktail |ounge. 1 could have a restaurant and
fast food. 1 could put all these things into the use
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provi si ons.

How is it different than what we're
| ooking at in terns of the intensity of uses?

M5. GALLAGHER: | actually think that
there are certain things that are prohibited in the
Reed Cooke Overlay and restaurants as well as --

CHAI RPERSON GRI FFI S: kay. " m sorry.
| read that wong.

M5. GALLAGHER: Yes. They are actually
prohi bited, as well as al cohol, off prem ses al cohol
sal e.

CHAI RPERSON GRI FFI'S: R ght.

M5. GALLAGHER: Now, the grocery store has
said that they are using the alcohol sales as an
adj unct to, but what we contend is that the al cohol
sal es are actually, you know, part of and al so tri gger
the Reed Cooke Overlay and a zoning question, the
under | yi ng zoni ng question is net by what they want to
-- by the use that they want to put in there.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. BATRA: You know, this list of course
was witten out 14 years ago. |f sonmeone cane to us
with one of these things on this list, for exanple, a
veterinary hospital, I'mjust going to nake that up

we woul d consider things and consider ways to get
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around this. But this intensive use, it's not just
t he specific use.

It's the intensity of the use and | think
that's what kind of goes to these values that the
overlay seeks to protect. | realize they didn't put
any specific statutory triggers that say, you know,
600 cars a day, 1,000 cars nore per day, that triggers
it. | wish they had. | think if we wote it now, we
woul d. You know, 1,000 nore cars per day on your
street? If anything is prohibited in the overlay, it
doesn't say it, but I think that's the values that the
overlay seeks to protect or prohibit from the
nei ghbor hood.

CHAI RPERSON GRI FFI'S:  Okay. Yes?

VICE CHAIR M LLER | just want to nake a
comment in response, because | hear what you' re saying
and | think that the adverse inpacts that you're
tal ki ng about are, you know, real, that you |live right
there and you're going to get a lot of traffic from
the grocery store and you get the entrance and all
that stuff, the light, the door going up and down, but
that is not really before this Board.

| mean, you're saying that it's too
i ntensive a use. Then, you know, naybe there is

sonmething wong wth the regulations, but the
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regul ations as they are witten, as we can see them
right here, allowthe grocery store and it may be you
m ght want to challenge the regulations in another
forum such as the Zoni ng Comm ssi on, or chall enge t he
buil ding permt that was granted to them

But just so you understand what we are
really looking at inthis particular case, it's al nost
the difference between a shorter |oading berth and a
| onger | oading berth and there are sone inpacts that
are associated with that that you can identify for us.

And | think the whole idea of truck
accidents and small children is a really inportant
issue, and that may be related to the nunber of
trucks, and I'mnot exactly clear and | would like to
get clearer where this Truck Managenent Pl an i s goi ng,
who is going to be involved in it and when we're goi ng
to see it. But the use as a supermarket really isn't
before this Board.

M5. GALLAGHER: Wel |, the only thing about
the | oading berth is, and whether it's a 55 foot or a
41 foot, you wouldn't need that provision if the use
wasn't a grocery store and we wouldn't be in this, you
know, 40 foot truck versus 45 foot truck versus this
t ruck.

VICE CHAIR M LLER. That's true, but --
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M5. CGALLAGHER: But we're also dealing

with like 50 trucks a day because of the use of it and

| don't think that you can, you know, not | ook at the

use of -- everybody has brought it up. It's not just
us who are bringing it up. |It's everybody here has
brought it up. Even the proponents have said -- you

know, in their subm ssion it says for use as a grocery
store.

VICE CHAIR M LLER. But they are all owed
to use it as a grocery store, so that's --

M5. GALLAGHER: But we're saying that they
are not, that they are not allowed to use it as a
grocery store because it actually triggers the Reed
Cooke Overl ay.

MR. BATRA: W are saying the overl ay does
prohibit this size grocery store, this particular --

MS. GALLAGHER: Because of theill effects
that it has on the nei ghborhood.

VICE CHAIR M LLER.  So we shouldn't even
be considering variance relief, because they are not
even allowed to operate is your argunent?

MR BATRA: No. | think the variance is
not in a vacuum It's in how does it -- as it
pertains to the entire overlay, which does go to the

i npacts on the nei ghborhood. And when you bring in
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those inpacts, they are too intensive. In our
opi nion, the overlay does prohibit inpacts that are
that i ntensive in the nei ghborhood whet her or not it's
a grocery store.

VICE CHAIR M LLER Wait, let nme -- |
understand what you're saying. This is the way | see
it right here. If we don't grant themthe variance,
they get the 51 foot or the 55 foot | oading berth. So
there you are.

MR. BATRA: A question that has never cone
up before, as far as | understand, is let's say they
do cone with a 55 foot | oadi ng berth, does the overl ay
still apply? Does the use of this property trigger
t he overlay?

Inthis case it woul d, because it woul d be

triggered by the off prem ses al cohol sales. That is

another -- it's not just the berth that triggers the
overl ay. It's the off-prem ses al cohol sales and
possi bly a couple of other things. | believe it is a

guestion of first inpression.

VICECHAIR M LLER Well, the way | see it
j ust begins one nore nunber at this point, you know,
| "' m sayi ng you have to focus on what is happening in
this case and we can grant or deny or we can grant

with conditions, so there are three options. [If we
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were to deny the relief, they could still operate
their supermarket. They just wouldn't be able to --
they are asking us for perm ssion to have a snaller
| oadi ng berth and then the rear wall piece. But if we
deny, it doesn't nean they don't operate their grocery
st ore.

MR. BATRA: | guess there is a question of
| aw t hen how t he Reed Cooke Overl ay does apply. It is
witten pretty broadly. It is witten very broadly
and it is triggered by off-prem ses al cohol sales, as

Maur een noted earlier. So in that case, if there is

no question of a 55 foot l|oading berth, in our
opi nion, the overlay would still be triggered by the
of f-prem ses al cohol sales. It's noted pretty

specifically in the overlay.

VICECHAIR M LLER Ckay. | don't want to
have too nuch exchange over that, but | just want to
say that it can apply if you can weave in your
argunments with respect to the adverse inpacts rel ated
tothe relief that is being sought or it may apply in
anot her forum You may have another way to use the
Reed Cooke Overlay to seek relief, but it just may not
be in this particular case.

MR. BATRA: (Ckay.

CHAI RPERSON GRI FFI'S: M. Etherly. Sorry.
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BOARD MEMBER ETHERLY: That's okay, M.

Chair. You silenced ne. Ch, ny God. Not al so
wanting to kind of beat the horse that Ms. MIler and
you were kind of working on, but | think |I sonewhat
share her perspective.

The way |I'm kind of envisioning this
argunent, and this is not to put words into your
mouths in ternms of suggesting what your argunment is,
but the way that I'mviewing this case is the issue
here is is the applicant conpelled to gowith a larger
load or with a larger l|oading bay, one that is
consistent with zoning, such that I|arger vehicles
woul d have to be used or if they are granted the
vari ances, do they go with the smaller berths that we
have been tal ki ng about ?

To ne that sets up your argunent. Your
case has essentially been the smaller berth in turn
| eads to nore vehicles and that creates a tipping
poi nt or takes us past a point of no return where the
-- whether it's Reed Cooke Overlay or whether it's
just other effects in general create issues that are
not necessarily contenplated by the Zoning Regs. [|'m
doing a poor job of articulating it, because it's a
little late in the evening.

But, essentially, what I'mgetting at is
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is there sonething about the issue of nore trucks,
smal l er vehicles but nore of them that leads this
into a real mwhere the Zoni ng Regul ations are called
into question? That to me was what | was expecting to
hear in terns of your argunent.

So perhaps ny question sinply is is that
part of the argunent that you' re making in your case
or is it your contention that there is some other
pi ece and t hat ot her piece is what you just said, that
t he Reed Cooke Overlay is called into question in sone

ot her way? So | just kind of want to be sure that |'m
under st andi ng the argunent.

Leaving that for a nonent, let ne ask a
very specific question to M. Wlkes, if | could. I
just want to be sure | understand the context of the
pictures that we're seeing. Wth respect to the shots
of the activity near H. D. Cooke Elementary on 17'"
Street, the bus situation that we see now, that
particular side of the curb is directly in front of
t he school, correct?

MR. W LKES: The bus | oadi ng zone i s, yes.

BOARD MEMBER ETHERLY: Ckay. |If you could
be sure to turn on your m crophone just so we can pick

you up on the record. That bus |oading zone is in

front of the school ?
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MR, W LKES: Yes.

BOARD MEMBER ETHERLY: Correct?

MR. WLKES: Yes.

BOARD MEMBER ETHERLY: Do you know of f hand
how t hat particular side of the street is signed? |Is
it signed in the traditional no parking during school
days nmanner ?

MR. WLKES: No. W have been through a
| ong process. Currently, they are supposed to be
putting in signs that say no parking 7:00 to 8: 30,
3:15to -- let's see, 3:15 to 6:45, which covers the
end of the day kids and the aftercare kids up to 6:45.

BOARD MEMBER ETHERLY: Yes, okay. Now,
with respect to the |l arge size conmercial vehicle that
is denoted in the picture, 7:16 a.m, conmercial
vehi cl e bl ocked by | ast bus, must back out to Col unbi a
Road. It will be that picture with the ice cream
truck there. Is it your contention that that is a
fairly comon occurrence based on your experience and
famliarity with this stretch of roadway as it stands
now?

MR. WLKES: | have been there. You know,
| live a block fromthere and | go out there a |l ot and
it's pretty typical. You have conmercial vehicles

com ng down from Col unbi a Road. You have special ed
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buses com ng down from Col unbi a Road. The buses are
trying to come up 17'" Street and then you have
parents, you know, comng in and out trying to drop
their kids off and then you have comruters.

BOARD MEMBER ETHERLY: Ckay.

MR WLKES: |It's pretty nmuch of a ness.

BOARD MEMBER ETHERLY: Ckay.

MR. WLKES: Yes.

BOARD MEMBER ETHERLY: Thank you. Thank
you. Let me then cone back to that earlier question
and perhaps just kind of leave it at is part of the
argunent that there is such alevel of harmthat would
be brought upon the community and you as residents of
this community by virtue of having the increased
traffic that would cone with a snmaller |oading dock?

Is that part of the argunent? |Is that
part of your contention here or there is another
argunent perhaps with the exchange that you had with
Ms. MIller? | just want to be sure | understand ki nd
of the argunent here.

MR. BATRA: Well, | think maybe we haven't

said it enough. The underlying request is what we are

focused on and what we thought -- said also nmay
trigger other aspects of the overlay. But to
specifically answer your question, | believe it cane
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up in earlier testinony by Gorove/ Sl ade. They weren't
entirely sure how many nore trucks there are because
you narrow, you shorten the length of the trucks.
It's not just entirely proportional, because trucks
aren't always full and things to that effect.

BOARD MEMBER ETHERLY:  Sure.

MR. BATRA: So the extra trucks, as you
could imagine, we did sonme really rough math, 40
trucks a day, 50 trucks a day. This isn't the first
time we have heard this. | think this is the first
ti me maybe any of us have heard this nunber. It was
a lot lower at one point.

So we did sonme quick math and if you
divide that up over the entire tine, it's pretty
mlitary precisioninterns of howlong a truck has to
conme and they have to show up every 15 mnutes or so.
By the increased nunber of trucks, it's alnost not
possible. There is going to be atruck idling and you
see Jeff's pictures, M. WIkes'" pictures that he
presented, just with school buses and that is only,
you know, twice a day in any of themreally.

If they are gridlocked now and you have
two trucks conmng at the sane time in the norning, for
exanpl e, which is what our guess is, contractors tend

to come very early in our neighborhood to avoid
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traffic, I nean, very early and they will wait for the
store to open, there is going to be gridl ock.

BOARD MEMBER ETHERLY: Ckay.

MR. BATRA: Because of the extra nunbers
of trucks which, of course, wll further be
detrinmental to the safety of pedestrians that are
trying to cross on that sidewal k.

BOARD MEMBER ETHERLY: Ckay. And is it
your sense and anyone, and any of the panel, please,
feel free to answer this, is it your sense that the
majority of traffic that could conceivably be
generated by the subject property is not going to be
foot traffic or pedestrian traffic of any type from
t he i medi at e nei ghbor hood?

It's your sense that part of this traffic
is also going to be traffic, just general vehicle
trips that are generated as persons are comng to the
store, because | think there are two pi eces here. One
is the loading dock piece, which I think is the
primary one, but | want to just be sure that I'mclear
on your argunent.

Are you also alleging a concern that the
vehicle trips for shoppers and patrons of -- the
tenants at the subject property will also create

additional traffic inpacts?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

333
MR. BATRA: Absolutely. | think we don't

have Harris Teeter's business nodel and there i s one.
And at one point in the PUD this started com ng up,
but we never really got into that detail. It's one of
the reasons we think it tanked. There is only so many
custoners they are going to draw from the
nei ghbor hood.

Wen | say draw from the nei ghborhood,
that will walk to that store. Their real profit is
going to cone from folks driving to the store. W

envi sion, you know, a Washi ngton Post adverti senent

that says "Drive to a new |ocation in Adans Morgan
pl enty of parking."

That is where their profit is going to
come from |It's going to cone frompeople driving in.
There's only so many people that can walk to the store
and, you know, it doesn't increase the popul ation of
t he nei ghborhood. 1t's not that substantial, maybe a
coupl e percentage points, but the real --

MR, GLASGOW M. Chairman, I'mgoing to
object at this point intinme. 1 don't know how this
is testinony.

MR. BATRA: |'m answering a question.

MR GLASGOW M. Batra has no idea what

it isthat he is addressing with respect to howHarris
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Teeter operates, where their profits cone from or
anyt hing el se. He hasn't been established as any ki nd
of expert on grocery store operations or any of this.

MR, BATRA: Il will sinmplify ny answer
t hen.

CHAI RPERSON GRI FFI'S:  Good.

MR. BATRA: Yes, we think there will be a
ot of traffic driving in to the store.

BOARD MEMBER ETHERLY: Thank you.

MR. BATRA: Absol utely.

BOARD MEMBER ETHERLY: Thank you, M.
Chair. That covers the question.

M5. GALLAGHER: | woul d actually |ike to--
there actual ly have been people on like within a four
bl ock radius, let's just say, who have said we wl|
drive to that store because it will be easier to take
t hi ngs hone.

BOARD MEMBER ETHERLY: Ckay.

MS. GALLAGHER: So yes.

BOARD MEMBER ETHERLY: Thank you. Thank
you, M. Chair.

CHAI RPERSON @RI FFI S: Certainly. Any
ot her questions fromthe Board?

VICE CHAIR M LLER | do have another

guestion and | don't want to put words in your nouth,
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but I kind of want to just focus on the berths and the
traffic. | think we heard sone testinony, but it's
not all that clear to nme how nuch of it, but there
wi Il be sonme increase in sone trucks due to a snaller
berth. | nmean, | did hear three to five at |least. |
don't know how it affects the other ones.

But ny question is would you all be in
favor of a smaller berth with a limtation put on the
nunber of deliveries, truck deliveries, or are you in
favor of denial and a larger berth, just so |
under stand what your position is?

MR. BATRA: You know, we are asking for a
deni al today. |"m not sure, | nean, if the |arger
berth assunes that they woul d actually then go back to
the drawi ng board and reconfigure. | mean, |'m not
sure. Unless |I'mm sunderstanding, |I'mnot sure that
is part of their application.

CHAI RPERSON GRIFFI'S:  No, it isn't.

MR,  BATRA: So maybe they wll then
request a larger berth and --

VI CE CHAIR M LLER: They are al | owed t hat,
that's how they would conply wth the Zoning
Regul ati ons.

MR.  BATRA: Ri ght, but whether they

actually go -- | nean, they are asking for the
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vari ance for many reasons and that nmay be. W have
not answered that question and I'lI| definitely --
VICE CHAIR MLLER.  Well, you can think
about that.
MR. BATRA: -- think about that.

VICE CHAIR M LLER | just wanted to pose

MR. BATRA: But we are asking for denial
of their variances.

CHAI RPERSON CGRI FFI' S:  Okay. Anything el se
fromthe Board? Quick question. In your calculations
you were tal king about how many trucks woul d actual |y
come in. It seens to nme even if we go with the high
nunber that | heard testified today as 40, we have a
7:00 to 4:00 loading tine. That's nine hours.

How many trucks do you think are comng to
the site? It seens to ne, inny calculation, it would
be just a little over four an hour.

MR BATRA: Four an hour.

CHAI RPERSON GRI FFI'S:  And 90 and there's
two | oadi ng berths and then there's 60 feet in Harris
Teeter and then the other servicing of the building.
So wouldn't that be -- | guess, I'mtrying to get a
handle on, you were saying it's kind of mlitary

precision and getting this idea that we have a convoy

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

337

of trucks waiting to cone in. But isn't that --

MR. BATRA: Just they are going to have
several comng at once and it will happen and | have
no doubt it will happen in the nornings. There wll
be several trucks at once lining up.

CHAI RPERSON GRI FFI S: Sur e. There is
going to be peak tinmes, |I'mcertain.

MR. BATRA: Right.

CHAI RPERSON GRI FFI S: Peak tines for
deliveries and things like that, but | guess I'm
| ooking for the factual basis to get into, okay, so
where is dimnishing that dinmension creating the
backup of additional trucks, creating a difficulty in
the area? | nmean, the loading, we're with you

We understand the difficulty in the anount
that the roads are going to have to take on and that's
sonething we're already there wth. VWhat |'m
understanding, trying to understand, is where is the
difference? Were is the differential for that tine
period? Is it easier then naybe to i ncrease the hours
of | oading? Let's say not.

Where do you see the mmjor inpact com ng
when you reduce that | oadi ng dock?

MR. BATRA: You know, it is interesting.

If you reduce it, it's further exacerbated, but our
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real -- the imediate concern is first thing in the
nor ni ng, just residents going to work.

CHAI RPERSON GRI FFI'S: Sure.

MR. BATRA: Wal ki ng or driving and school
children and buses. | think it's a recipe for good
luck and I don't nmean that expression in reality.

CHAI RPERSON GRI FFI'S: Okay. Very well.
If there's nothing further, we'll open it up. M.
@ asgow, cross? Do we have a chair?

MR. GLASGOW As npbst of the Board Menbers

are famliar with, | don't generally do a |lot of cross
exam nati on. | would just rather deal with it in
rebuttal. I think the principle issues that | was

going to cover in cross the Board has gotten to as to
what is the Reed Cooke Overlay, what is the burden of
proof and the standards for this case.

And rather thaN debating it wth the
opposition as to what it is they testified to and all
of that type of thing, | think the only question that
we woul d have is the one that remained, was the one
that Ms. MIler just asked, was, you know, would you
rather have -- you know, what is this actual
differential between the nunber of trucks and we can
put on a witness in rebuttal to deal with that.

CHAI RPERSON CGRI FFI'S:  Ckay.
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MR. GLASGOW Because | think that we had

M. Hutchens testify to that before, but | want to
make sure that is absolutely clear on the record,
since sone of the witnesses seened to have renenbered
M. Gorove not being able to answer the question and
we called up M. Hutchens to directly answer the
guestion, | want to make sure the record is clear on
t hat .

CHAI RPERSON GRI FFI' S:  Ckay. But you don't
have any direct cross then?

MR GLASGOW No, | do not.

CHAlI RPERSON CRI FFI S: Ckay. M. Roth?
None? Ckay. Thank you all very nuch. W do
appreciate it. Let's nove ahead. M. Johnson, you
are here.

MR. GLASGOWN We do have the two public
W t nesses, which you said would go right after us and
t hey are hangi ng on, they do have to | eave, so |I' mnot
sure if we can --

CHAI RPERSON GRI FFI S: Excel | ent. Yes,
we're going to have you --

MR. GLASGOW Do those real quick?

CHAI RPERSON GRI FFI S: -- go back to a
confortabl e | ounge chairs and then we're going to fill

t he panel up front with anyone, everyone else that is
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here to give testinony either in support or in
opposition. Let's just -- it look likeit's all you.

MR J OHNSON: It's a wonderful
ci rcunst ance of standi ng between you and di nner.

CHAI RPERSON GRI FFI'S:  No, we've got a | ot
of work left, don't worry about it.

MR, JOHNSON: kay. Good afternoon,

Chairperson Giffis and fel |l ow Board Menbers. M/ nane

is Campbell Johnson, I11. I"'m a third generation
Washi ngtonian. First, | thank you for holding this
heari ng. However, | believe the hearing is premature

because it only | ooks at several issues and | believe
you need a balanced conprehensive and broader
per specti ve.

| f approved, these variances will be part
of the Harris Teeter supermarket and general office
project, which is totally out of scale for the
adj acent streets, nei ghborhood configurati on and heavy
traffic congestion that already exists. Section
1400.2 subsection (a)(3) refers to small scale
busi nesses that do not have adverse inpacts. This is
not a small scal e business.

The concerns t hat we have are nunerous and
| would like to nmention that despite the proposed

reconfigurations andtraffic pattern adjustnents, this
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proj ect deeply underm nes the quality of life for al
residents living in the neighborhood. 't wll
conflict with the interests of the nei ghborhood and
maintaining this residential character and, as |
menti oned, conflicts with the Reed Cooke Overlay,
whi ch was devel oped i n consi derati on of the residents’
desire to maintain a residential character.

W have nmany children going back and
forth. Soneone nentioned in terns of their travels to
the Sitar Center, to the Maury Center, to Marie Reed

El ementary School, as well as H D. Cooke Elenentary

School. There is also, | think, a nunber of elderly
who pass through this area. In my building, 394
units, we have | would estinmate still, the elderly

popul ati on has di mnished to a great extent, we have
75 elderly persons, elderly units in that building.
And t hese persons go back and forth and enj oy wal ki ng
to Col unbi a Road and doi ng their shopping and taking
care of their business.

W do have a market in the store, in the
building that serves, that provides groceries and
other itens that persons need rather quickly. Public
good is a najor issue for us and it is jeopardi zed by
t he variances that are being proposed. And while the

al cohol license is not within the scope of this
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heari ng, you shoul d know t hat al cohol sal es represent
a mgjor part of the revenue nentioned that woul d drive
the profitability of the Harris Teeter supermarket.

This is what they said on various
occasi ons and why they are so concerned about pursuing
an al cohol |icense. Alcohol vendors use trucks that
are generally larger and especially with regard to the
beer trucks. These are the larger trucks that we have
expressed a concern about here. W think that that
congesti on woul d be, of course, conpounded by cust oner
vehi cul ar traffic, pedestrian traffic as well as the
traffic that will be taking place in ternms of the
general offices that are going to be located in this
buil ding as well.

And whil e parking has been nentioned by
t he applicant, there has been no reference to t he fact
that sone of those spaces will certainly be allocated
to tenants in that, office tenants, building as well
as their visitors. And this is sonething that is just
going to be a matter of course, so the 120 plus
par ki ng spaces certainly is a usury.

Your assessnent of the adverse public
good, nei ghborhood inpact of the proposed variances
should also consider the fact that an increase in

al cohol selling outlets wll increase neighborhood
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violence. This results in clear conclusion in nine
studi es fromprofessional journals that areidentified
inthereport that | will attach entitled "How Al cohol
Qutlets Affect Neighborhood Violence,” by the
Preventi on Research Center of the Pacific Institute
for Research and Eval uation

This institute is one of the nation's
preem nent i ndependent nonprofit organi zati ons nerging
scientific know edge and proven practice. The adverse
i npacts of increasing alcohol selling establishnents
in this neighborhood have led to the residents
securing a Moratorium Zone, which precludes the
openi ng of new nightclubs in the nei ghborhood. The
high level of drug trafficking, violence and other
crimnal behavior found in adjacent streets will be
further aggravated by the Teeter supernarket.

The | everage and nonmentum that is your
approval of the proposed variance wll subject
resi dences to consequences that will severely inpact
the quality of life and livability that they will have
in their homes and at their doorsteps. The concerns
that |'mnentioning here it has been t hroughout the 26
years | have |lived at the Dorchester. There has been
an active drug trafficking taking place. Sonehow the

police aren't able to deal with this.
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Anot her concern as to why | nentioned this
as being premature is that the environnmental issues
don't seem to have been fully addressed. It was
gl ossed over that the Citadel was at one tine an
aut onobi | e gas station. And throughout the tine that
| have been -- | see no tanks renoved and the hazard
that these tanks pose for persons and the residents,
especially with a newuse of this sort, | think can be
substanti al .

| nmentioned that I'm in a 394 wunit
buil ding and I' mPresi dent of the Tenants Associ ati on
and been a tenant and board nenber for 26 years and
that the proposed project abuts the parking lot on
which | park, the building itself there is no
backyard. I'ma little bit -- | didn't read that too
deeply, but also the driveway, the building abuts the
dri veway of the Dorchester house.

So these are, you know, just very direct
relationships. You may also find it interesting to
note that within 30 feet of the Citadel, you have
t hree apartnment buil ding driveways that cone right in
to where the office, the main door is identified.
There are several other maj or apartmnent buil di ngs that
are entering into this little small street as well.

And addi tional ly, the owners of Dorchester
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are trying to build, would like to build a 120 unit
apartnent building, which fromthe schematic that |
have seen | ast, the driveway fromthat garage will be
directly adjacent to the | oading dock, |oading berth
for the proposed Citadel grocery store. This doesn't
make a whole |ot of sense. And certainly it is
sonet hing that underm nes quality of life.

And when you consider the pedestrian
traffic that is already inthe community, it increases
the risk, I think, that all of us face. One thing
that we should also, | think, be mndful of is that
nei ghbors are not interested in seeing the Citadel
remain dark. W are interested in seeing the space
used appropriately. I have worked in econonic
devel opnent for about 30 years in public and private
sectors as well.

And as an appropriate alternative, it
coul d be any one of the follow ng scal ed appropriate
ventures, office suites for neighborhood small and,
you know, hone of fice busi nesses, an art center, which
woul d be conpatible with the Sitar Center that is
directly across the street. And when you speak about
the cl oseness of these things, the Sitar Center is
diagonally directly across the street from the

Citadel, as well as a snmll business incubator.
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These are the kinds of projects. They
aren't the high intensity, high profit Kkinds of
ventures that, it's clear, the owners and the
applicant would be interested in having in that
locality to get the maxi mumbang for their buck. But
t hese are t he ki nds of things that woul d be conpati bl e
with the neighborhood, would not violate the Reed
Cooke Overlay and would help us to have the kind of
growh that would be, | think, an uplift for the
comunity, rather than sonething that would tend to
uproot its residents because of dim nished quality of
life.

These are sone of the nmajor points. I
would I'i ke to mention also that the -- | nmentioned the
gridlock and would certainly be available for
guestions that you may have in regard to any of the
poi nts covered or others that you nay wi sh to address.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you very nuch, M. Johnson. We appreciate your
patience in waiting to address these issues, and |
think they were very inportant to bring to light to
the Board in understanding them | have a coupl e of
comments on sone of those issues that you brought up.

First of all, the environmental. Wuldit

be premature to bring a zoning application to us, even
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t hough t here may be environnental renedi ation that had
to take place? W have no jurisdiction authority --
MR, JOHNSON: | understand.

CHAI RPERSON GRI FFI'S:  -- or under st andi ng
of, you know, USTs or anything else that m ght be
there, you know, contam nated soil. That w |l
obvi ously have to be done in the permtting process.
And it is very rigorous in the city, as | understand.
Al'so, in ternms of the parking, you nentioned we | ooked
at 120 or 120 plus, we should be aware that there is
an of fi ce conponent tothis. Thisis aself-certified
appl i cation.

It is our assunption and, infact, it'sin
the application as given, those are calculated into
that which is going towards the parking requirenent.
And all that is required for the zoning is based on
the use that the parking space is 9 x 19 with the
proper drive and access are provided. And we have
seen substantial evidence here that that is the case.
In fact, there are nore parking spaces than that is
required in the Zoni ng Regul ati ons.

That's essentially where we begin and end
on the parking counts. Qovi ously, there are other
small issues. | was intrigued with the 1400.2 that

you brought up in ternms of small scal e busi nesses and
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why this wouldn't be appropriate. And rereading it,
which | often have to do nunerous tinmes after sitting
all day dealing with regulations, but 1400.2(3) is
what you cited says "Encourage snall scal e business
devel opnment that wll not adversely affect the

residential community."

Again, | don't see any difficulty with
that. | think it is appropriate and very inportant in
the general provisions. |'mlooking at what -- and
"1l just make this statenment, | don't find detail on

that that would lend itself for us to review this
application either in approving or denying it based on
that provision in the general provisions of the Reed
Cooke Overl ay.

And then lastly, the elderly. | wasn't so
sure your point on the elderly. You were indicating
that you are perfectly capable inside your building
wi th your market to providing the daily or, you know,
i mredi ate needs and the elderly like to walk all the
way up to Colunbia Road. Not to generalize like it's
one clear group of people that do exactly the sane
thing, but isn't it an anenity to walk out of the
bui | di ng and have a full service grocery store there?

MR, JOHNSON: That certainly can be

considered an anmenity, but there are also downsi des
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from that. For exanple, [|'ve heard many of ny
nei ghbors speak of the increase in the road and
popul ation that will result fromthis and we cannot
believe for a mnute that sonehow nagically this
grocery store, this supermarket is going to be able to
differ fromevery ot her supermarket that wi th which we
have had experience where |oading population is
certainly thriving in that area.

| think that a nunmber of the people who
are wal ki ng fromour building to Colunbia Road to get
their groceries, sonme of whom have to wal k behi nd and
hold on to their carts, but they do appreciate the
opportunity to get out and get that air. But having
a market in the building is one that is a conveni ence
for themcertainly.

CHAI RPERSON GRI FFI'S: R ght.

MR JOHNSON: And that market wll
certainly disappear. This is one way i n which you can
ook at three snmall businesses that wll just
di sappear as a result of putting a Harris Teeter in
there. It's alnost like a Wal-Mart coming into the
comunity. Wal -Mart will drive out the Dorchester
Mar ket or drive out the market that's on the sout hwest
corner of 17'" and Kalorama, the little store there.

It will drive out the store that's on the north,
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sout hwest corner of the 17'" and Eucli d.

So, you know, these stores are going to
di sappear and they have been there a long tine.

MR ROTH: M. Chairman, am| allowed to
object to this?

CHAI RPERSON GRI FFI S: You're a party in
t he case.

MR ROTH. | don't think it's appropriate
inazoning case to be bringing in conpetitive i ssues.

CHAI RPERSON GRI FFI'S: No.

MR. ROTH. Large or small. | just don't
think that is relevant to this case.

CHAI RPERSON GRI FFI'S:  Okay.

MR ROTH: There are folks in the
nei ghbor hood who would feel otherw se about those

particul ar grocery stores.

CHAI RPERSON GRI FFI'S: Good. | often err
in letting people go on, but | perfectly understand
that objection. And actually, | was going to get to

my point, an additional point to that, M. Johnson
Because you raise at the end of your |ast piece of
being in economc devel opnent, which | perfectly
understand and appl aud, and the conpatible uses, |
think, are also very intriguing in the symretry of the

Sitar Center and naybe an art something here or
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community center of some sort would be phenonenal .

But it seens to be very planning oriented
not bricks and nortar and devel opnent oriented. The
bottomline is and it goes to, | think, the objection
of projecting of who is going to do what or what the
mar ketability is, but, one, we don't have a devel oper
that has conme forth to do that. So I'mnot sureit's
areal reality and then areality of what we're doi ng.

And | would take issue with that and |
know there's an objectiontoit, I'mtalking about the
conpatibility or conpetitiveness. But, you know,
their problem is wthout substantive detail of the
argunent. There probably is a case to be nmade that,
you know, as one creates a nass of retail and
shopping, it's good for everyone around. It may
change, but it may differ.

"' mnot sure we can be conclusive on the
fact that this would decimate anything else of a
commercial conmponent in the surrounding area. But
that's all | have with this. Anyone el se have
guestions of M. Johnson? Nothing el se? M. d asgow,
cross? M. Roth does not. Very well. Thank you very
much, M. Johnson.

MR. JOHNSON:. Thank you.

CHAI RPERSON GRI FFI S: We appreciate you
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bei ng here. M. Rasnussen, correct?
MR. RASMUSSEN. Yes.

CHAI RPERSON GRI FFI S: You were going to

what ?

MR. RASMUSSEN. Well, | was going to nmake
a statenent, a short statenent. | have concerns
regarding the headlight issue. | think previous
testinmony has covered a little bit of that. [''m
hoping sone of this will be relevant, but if you'l
allowne to make a qui ck statenent, | woul d appreciate
it.

CHAI RPERSON CGRI FFI' S: Let's take a m nute.
Go ahead.

MR. RASMUSSEN. Well, | strongly oppose
the supermarket for nmany reasons ny nei ghbors have
identified, but I'"mparticularly concerned about the
unsettling affect of headlights and brake |ights w |l
have on the houses across the street as they descend
and energe from the parking area that wll be
constructed by the supernmarket. The high volume of
vehi cl es expected to use the parking facility on a
nightly basis will create a uniquely intolerable
environment and especially during daylight saving
hour s.

| think, you know, fromthe traffic study
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| gleaned i nformati on that indicates about 300 or 400
cars will be entering that building on a nightly basis
on sone evenings. And this is going to create a
critical situation for us when you consider the
addi ti onal negative inpacts, such as car and truck
traffic, pollution, noise, all the things that we have
spoken about earlier.

I"mnot a legal expert and I'mcertainly
no authority on laws or regulations that affect
zoning. However, | would like to just propose to the
Council here or the Board and naybe have themclarify
section 1400.5(c). As far as | know of the Reed Cooke
Overlay, as far as | know, this particular building
has never been used as a supermarket and therefore
this particular clause of this regulation indicates
that the overlay, as | read it, would be applicable if
the use that requires a change in the use listed of
the owners or | essee's Certificate of Cccupancy woul d
i nvoke the Reed Cooke Overl ay.

Now, I'mnot a |l egal expert. | don't know
if that holds weight, but | would nerely propose that

to you as a way of the way | was interpreting this

regulation. | have been pursuing a renedy for this
issue for 18 nonths. | started with the devel oper.
| started with the ANC |"ve worked with the, you
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know, Ofice of Planning and |'ve gotten nowhere
| " ve absol utely gotten nowhere and | was hoping here
today that | could |leave here with sonme confidence
that this issue would be dealt wth.

And from what |'m hearing, that's not
likely going to be the case. So | would just like to
put that on the record. | don't have any further
comments. | don't know what el se | can say ot her than
this is very frustrating.

CHAI RPERSON GRI FFI' S:  Thank you. Well, we
appreciate that, M. Rasnussen. | think it's
important to bring your issues to light. Again, |'m
not understanding if this was all a commercial office
bui | di ng, you woul d have cars i ngressi ng and egressi ng
out of that area, correct?

MR. RASMUSSEN: | don't believe, you know,
that the conditions that are proposed under this
devel opnment would be simlar to a commercial office
building. And certainly I don't -- and |I'm not sure
exactly what you are proposing there with that idea,
but this is a retail space. This is what they are
proposing and there is going to be a turnover of
par ki ng spaces on a regul ar basis.

| don't know if a commercial office

buil ding would attract 400 cars in one evening to it
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from6:00 until 11:00 at night, hours where | like to

be at honme unwi nding. You know, that was one of the
proposals that | thought had wei ght that would have
been very hel pful to the neighborhood is having an
of fice building. W've been told, however, that this
building is likely to be protected for historica
pur poses if any changes dramatically occurred to this
bui l ding, and therefore those sorts of options just
aren't likely to happen or are open to us.

| do feel as though for us we are in a
very difficult position and we -- our lives are
definitely going to change. Many of us are long-tine
owners of those properties and, you know, we're very
frustrated. 1 don't know howto pursue this. 1 don't
know how to have this issue addressed if it can't be
addressed here.

CHAI RPERSON GRI FFI'S:  Ckay. Very wel |
O her questions, comrents?

VICE CHAIR MLLER | would just want to
say |'m synpathetic to your issue, and also if they
can't be pursued here, which it doesn't sound |ike you
have nade the connection of that problem to the
vari ance, but | nmean we haven't decided that yet.
think there are other avenues, so don't feel like just

because you' re not successful here you shoul d gi ve up.
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You know, there m ght be sonething that can be done to
mtigate it.

CHAI RPERSON GRI FFI'S:  Okay.

VICE CHAIR MLLER O maybe not.

MR. RASMUSSEN. Well, you know, | would
just -- just as part of this testinony, the devel oper
has not come up with any significant mtigations.
Just as bei ng a good nei ghbor, which | think indicates
sonme of the, you know, |ack of good will that we have
wi th that devel oper on this issue, it seens to nme they
woul d want to make sone changes to address sone of
these issues that are going to very nuch nake an
i mpact on us, not necessarily negatively inpact them

| nmean, they could nake the relationship
Wi th us nmuch better if they woul d just address sone of
t hese issues that have been unresolved for over 18
nmont hs, maybe two years, unaddressed at | east.

CHAI RPERSON GRI FFI'S: Okay. Very well.
Thank you very nuch. Let's go if there are any
guestions fromthe ANC, M. Roth, M. dasgow? Ckay.
Thank you. Thank you very much, M. Johnson. Thank
you. That would conclude all the testinony. Let us
go to the applicant for rebuttal w tnesses and cl osi ng
remar ks.

MR. GLASGOW  Just sit up front. Wth
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respect to the rebuttal, first, just with respect to
the regul ations very quickly. Just as a matter of
statutory construction in Reed Cooke Overl ay, you have
t he general provisions, which just lay out the goals
and purposes of the overlay. Then you have the
specific provisions that inplenment the general
provisions in the overl ay. There is nothing nore
There is nothing else to it.

There's not sone special regul ati ons here
that are different than any other overlay that the
regul ati ons have. There is nothing here in these
regul ations that trunp t he vari ance cl ause or anyt hi ng
el se. So you have a general provision and so the
general provisions set forth the goals and objectives
and the way the Zoning Comm ssion determne to
i npl enent those goals and objectives are through
sections 1401, 1402 and 1403 of which are very
specific and put all kinds of limtations that do not
apply to the underlying district.

And when you get to 1400. 4, they say where
there are conflicts between this chapter and the
underlying =zone district, the nore restrictive
regul ation shall govern. So that's how the overl ay
oper at es. And | know that the Board Menbers were

driving toward that in their discussion and the
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guestioning, but I want to make sure to get on the
record from our standpoint how it is that we read
t hese few pages of the regulations and howit all fits
together and we think in a very logical and orderly
f ashi on.

And then fromthat you derive the vari ance
clause and the test under the variance. And with
that, with respect to our rebuttal testinony, | wanted
to, first, have M. Fred Gorove go over a couple of
points with respect to traffic in the area, how it
operates and howthis would -- howit would relate to
this specific project. And then have M. Hutchens
address a point. Thank you.

MR. GOROVE: Ckay. My nane is Fred
CGorove, Gorove/ Sl ade Associ ates. And we have done t he
traffic analysis here, as |I explained. The purpose of
this testinony is to provide coments that m ght be
useful to the Board. Sone of these are scientific,
sone of themaren't. The comments are based on the
traffic science that we had to collect and anal yze to
provi de our reports to D.C. DOI and denonstrate that
t he proposed use would neet their criteria, as it is
st at ed.

Today, the existingtrafficis about 1,500

per day on Kal orama. 1,500 vehicles per day. And
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that is conprised of the residents and it is conprised
al so of the cut-through. And because it is a tight
nei ghbor hood, people find the path of | east resi stance
and we woul d say that these streets are about at their
tolerable |evel of capacity, that's the way people
drive in a tight urban area. They find the pathway
and we're not proposing to add capacity.

So the capacity will stay what it is. The
volunes will stay what they are. And if people find
wow, thereis traffic already onthis street, that are
the cut-through portion, they are going to go other
routes. And we know that because that's the way our
nodel s work. That's the way traffic works.

Today, the traffic streamincludes a high
nunber of trips -- high nunber of trucks. In fact,
nore than four per hour and that's really associ ated
with all the construction that is going on in the
ar ea. So the residents today are subject to this
| evel of truck activity on the streets.

Additionally, there is 500 dwelling units
nore or |ess proposed in the area that are going to
generate nore traffic than the Harris Teeter facility
will generate. Many of themgoing to shopping, so in
some ways you might say if you live there, you would

be there kind of thing. The grocery store will serve
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to intercept sone of this traffic that's gone
el sewhere for shoppi ng purposes.

The five large trucks using the docks is
a very small nunber, as you can see by these nunbers
|"mquoting as part of the traffic stream These are
on a daily basis. This says the trucks wll now
increase, the large trucks will increase to five

Additionally, the other 40 plus or mnus trucks wll

be using the | oading zone. Some will be using the
dock when it is available, but a lot of themw Il be
using the on-street |oading zones. These are the

smal | trucks.

And agai n, you heard the high nunbers I'm
using for the traffic stream [It's not a perceptible
nunber . That's an inportant nunber from a traffic
standpoint. | was tal king about the 1,500 vehicles
per day. W're talking about 45 or 50 vehicles per
day. We're tal king about the traffic stream So from
a traffic capacity or traffic standpoint, it's not a
bi g nunber.

Ther e was coment s j ust about of fice being
t here. | would be concerned office has a greater
i mpact during the peak hours, because you get this
rush of people that are comng in. They have no

choice to conme in. Very intensive traffic in the
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norning. They conme in the afternoon. W don't know
what kind of officeit is. If it's the kind of office
like an insurance conpany or a data center or
sonething like that, you get a lot of day trips, alot
of turnover and what have you.

So the office may not be the best use in
that per the investigation. Retail by the other hand
is split out during the day through the hours at
different tinmes. It doesn't peak |ike that. It peaks
in the peak hour, but that traffic peaking during the
peak hour isreally intercept traffic. It's people on
their trip fromwork to hone that nay stop to pick up
sonet hi ng or what have you. It's not destination type
traffic during the peak hour.

W always joke we do a lot of shopping
centers. W say people don't go out to buy a new pair
of socks during the evening peak hour on Rockville
Pi ke, because it's not the kind of thing you want to
attenpt to do.

Let's see, other points. Ch, an
interesting thing. W |looked at this and this is from
a client's standpoint. W get involved in a |ot of
nei ghbor hood pl anning, a lot of, you know, what is the
form of the nei ghborhood.

And if you think about the fact, if you
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| ook at 16'" Street forward to 18" Street and Col unbi a
as bordering this neighborhood and with a grocery
store at the center of it, wow, you could envision
this is a nice neighborhood center plan that we're
tal ki ng about that I ends itself to encouragi ng wal ki ng
and what have you and over tine, hopefully, nore
things are done to the sidewal ks and to all of that.

It could be very nice. This is a dense
nei ghbor hood. | just got back fromEurope, as | said,
and we wer e | ooki ng at nei ghbor hoods. W were | ooki ng
at parking situations and that is not an uncommon
si tuation.

In fact, there was a funny thing. One of
the cab drivers said -- | said |I'ma traffic engineer.
He says from Anerica? He says | want to hug you. He
says | just was there. | saw the streets. They are
so wide, they are so wonderful and what have you.
W're driving in tw-way traffic, two-way truck
traffic on 20 foot streets. You know, people pulled
up on the sidewal k and other people pull up on the
si dewal k the other way. Sonmehow they got by each
ot her and you wondered howit all worked. And | think
that that's ny coments.

MR GLASGOW Next we have M. Hutchens,

just a coupl e quick questions. | want to make sure it
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was clear for the record. | wanted to nake sure it
was clear for the record that whether there is a 55
foot berth or a 40 foot berth, it was nmy understandi ng
of your testinony that there will be about 30 to 35
non-Harris Teeter truck deliveries per day.

MR. HUTCHENS: That's correct.

MR. GLASGOW And any size berth?

MR. HUTCHENS: Any size berth. The size
of the truck really does not control the nunber of
deliveries even with a 53 foot tractor trailer
delivering to our largest volunme store. |If you take
a beer delivery or a soft drink delivery, rarely are
t hey going to unl oad nore than four to six pallets off
that 53 foot tractor trailer. The rest of it will go
to other stores.

So the size of the trucks that are naking
the deliveries really has nothing to do with the
nunber of deliveries. However, the amount of the back
roomspace that we have in the store to store product
could affect the deliveries with ny estimate of 30 to
35 non-Harris Teeter deliveries is based on a 40 foot,
41 berth.

If we were to have to have a 41, 46 foot
berth, that would cut into the back room space a

little bit. It would tend to reduce the back room
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space. | don't know if 46 feet would reduce it that
much. 55 feet, however, | have | ooked at the plans
and with a ruler kind of neasured it out, that would
nore significantly affect the back room space.

The | ess back roomspace we have, the nore
deliveries we have to have, because we don't -- you
can't off-1oad as nuch on each delivery to provide the
day' s supply of product to get you through two days or
t hree days. So since you don't have that storage
space, then you have to have nore deliveries to keep
the product stored on the shel ves. So | wanted to
make it clear that what it, the -- you know, those two
points really.

MR  GLASGOW And, M. Hutchens, ny
recol l ection of your testinony is that if you were to
be able to utilize a 55 foot truck, you would have,
approximately, three deliveries per day and it would
be five deliveries with the shorter berth.

MR.  HUTCHENS: Ri ght . And those three
deliveries, it wuld be one full truck of dry

groceries, a full truck of mediumtenp and a parti al

truck, although it will still be a delivery, it wll
be a partial truck of frozen food. And what we
anticipate is that, approximately, we'll have two

small dry grocery, two small nedium tenp and one
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frozen food.

MR. GLASGOWN And are you anticipating
that you would use this five truck setup even if this
variance were deni ed because of the difficulties in
getting the 55 foot truck to this facility?

MR. HUTCHENS: Absolutely. And our VP of
transportation has | ooked at that and he i s not going
to pull a 53 truck down those streets.

MR. GQLASGOW Ckay. | think what we're
dealing with, and now I'm getting into ny closing
statement, is we wanted the Board to understand as it
| ooks at the paraneters of this case as to the
practical reality, is if we're not going to use 55
foot trucks and we are required to have a 55 foot
berth, we sort of nake sure that we have a | ose-| ose
for everyone, because there wll be nore truck
del i veri es.

W will have | ess storage space and | ess
par ki ng and nore deliveries, and we'll all -- so there
wi |l be nore deliveries, | ess storage space within the
garage and | ess parki ng spaces within the garage. And
we understand the Board and we have agreed to
conditions. The ANC has proposed conditions.

What we are going to be | ooking at there

and what we're going to be eval uating, assum ng that
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the Board does deem that we did neet our burden of
proof, is that the conditions would be such that they
will help with the conmunity, not too severely inpact
Harris Teeter so that we say that -- because that is
what ended up happeni ng before.

Then we got to the point where the
conditions and t he di scussions were such that we felt
that we were not able to -- we wouldn't be able to
operate the grocery store. And since the grocery
store is a matter-of-right use and we are proceeding
with construction of the store, | don't know whet her
any of the Board Menbers have been out there, the
denolition work has been proceedi ng.

W do have a mtter-of-right set of
drawings all on file. Now, we have been encouraged by
a nunber of representatives withinthe city to proceed
forward not irrespective of what the Board does,
because obviously that is very inportant. But since
the use is a matter-of-right and there are certain
time deadlines that we have to neet with respect to
this facility, we will want to work with the Board as
to what the timng is of the decision, so that we
don't get to a point where our construction schedul e
gets past a point where the Board's decision is of

value to Harris Teeter as to how we proceed, because
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our variance test is practical difficulty not
i mpossibility of construction.

And given tinme, effort and noney, you can
build a I ot of things even though that's not what you
think is the best thing. So we are | ooking at howit
is that we strike the best bal ance, so that the Board
feels confortable with the conditions that it inposes
that we can live with that are in the best interest of
the community as a whole in noving forward.

And | didn't know whet her you wanted ne to
go through where we were with the ANC resol ution and
its conditions or not.

CHAI RPERSON GRIFFIS: | think let's run
down t hose very quickly, of how many that you're --

MR GLASGOW  Sure.

CHAI RPERSON GRI FFI'S:  Ckay.

MR  GLASGOW kay. Il wll give very
gui ck responses. No. 1, we agree. No. 2, agree. No.
3, we disagree. W have different nunbers. They have
10 to 20 deliveries. For exanple, if we were limted
to 10 to 20 deliveries per day, we testified, we can't
operate the store so we would build the 55 foot berth,
you know, and nove on

CHAI RPERSON GRIFFI'S: Ckay. So what is

the condition that you' re proposing?
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MR GLASGON Well, we don't believe that

t here shoul d be a nunber of truck deliveries. W have
testified that we need 30 to 35 non-Harris Teeter
deliveries per day and five Harris Teeter deliveries
per day.

BOARD MEMBER MANN: Are you
differentiating between weekdays and weekends or
Sat urdays and Sundays?

MR HUTCHENS: Yes, | think it was 30 to
35 weekdays and Sat urdays and about 10 on Sundays.

BOARD MEMBER MANN:  Ckay.

MR HUTCHENS: That's the answer.

BOARD MEMBER MANN:  And so that would be

acceptable as a condition if it were limted to 10 on

Sundays?
MR. HUTCHENS: Absolutely.
MR. GLASGOW That is upto Harris Teeter.
MR. HUTCHENS: Absolutely.
VICE CHAIR M LLER: And the 35 or 307?
MR HUTCHENS: Well, we woul d rather have
35 and the reason | say 35 is that because of

seasonality. You know, some days it's going to be 20.
Sonme days it's going to be 35. Before Thanksgi ving,
before Christmas it's going to be -- it's going to be

nor e.
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VICE CHAIR M LLER:  Ckay.

MR. GLASGOWN  Then on No. 4, we agree.
No. 5, we agree for the weekdays. For Saturdays, 7:00
a.m to 4:00 p.m which is one hour |ater on Saturday
than the ANC condition. No. 6, we agree. No. 7, we
di sagree in part and we agree in part.

W agree to keeping the overhead door
cl osed after the | ast operation of the day until 8:00
a.m on weekdays and Saturdays and 10:00 a.m on
Sundays. That's when the door would start to go up
7, what we call 7B, we agree to. No. 8, we agree
provi ded that the overhead door --

VICE CHAIR M LLER ['"m sorry. W're
going to stop for one second.

MR, GLASGOW  Sure.

VI CE CHAI R M LLER: Ther e was anot her part
to 77

MR, GLASGOW  Yes.

VICE CHAIR M LLER: And you' re sayi ng you
don't agree to the other end, the 3:00 p.m?

MR GLASGOW Let's see. Hours for the
over head door will be limted Monday to Friday to 8:00
am to 3:00 p.m Well, we have said we want
different hours than that. W want it to be open

until 4:00 so that's a different nunber there on 7.
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VICE CHAIR MLLER. So 7, your position

woul d be 8:00 to 4:007?

MR GLASGOW It would be 8:00 to 4:00, so
that's the agreed for weekdays.

VICE CHAIR M LLER. And Sat urdays?

MR. GLASGOW Saturday we're 7:00 a.m to
4:00 p.m Ckay. Oh, and what was that, in the
evening? \What were you all planning on doing in
com ng in the evening?

MR.  HUTCHENS: The grocery trucks, dry
grocery trucks, we deliver in the evening. So we
needed a wi ndow fromroughly 8:00 until 12:00 for dry
grocery delivery.

MR. GLASGOW kay. So that would be for
weekdays. Weekdays and Sat urday or weekday?

MR. HUTCHENS:. Seven days a week. It's
i ke one big two | evel truck.

MR GASGOW So it's two small trucks?

MR HUTCHENS: Yes.

MR GLASGOW Two deliveri es.

CHAI RPERSON GRIFFIS:  And what tine are
t hose happeni ng?

MR. HUTCHENS: 1In the evening from8:00 to
m dni ght, because we stock the stores in the evening.

VICE CHAIR M LLER: Wi ch nunber are you
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on?

MR GLASGOW 7.

VI CE CHAIR M LLER: So we' re changi ng 8: 00
to 4:00 to 8:00 to mdnight? |Is that what you're
doi ng?

MR. GLASGOW No. What they are doing is
they are saying they can -- the daylight hours were
okay from8:00 a.m to 3:00 p.m, correct?

MR. HUTCHENS: Ri ght.

MR GLASGOW But then there needs to be
atine for the two deliveries of the dry goods in the
eveni ngs whi ch woul d cone between 8: 00 and 12: 00. Al
right. And those would be in the |oading berths so
t hey woul d be behind the doors.

MR. HUTCHENS: Yes, Yyes. That is only
| oading dock deliveries at night and no DSD
deliveries, just the Harris Teeter delivery.

MR GLASGOW So the door is closed?

MR HUTCHENS: Yes.

CHAI RPERSON GRI FFI' S:  That's every weekday
night, the availability of using the | oadi ng dock from
8:00 p.m to mdnight?

MR. HUTCHENS: Ri ght.

MR. GLASGOW Right, for two deliveries.

MR. HUTCHENS: W would hope it woul d be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

372

every night, but in likelihood it will probably be
four nights a week or five nights a week

CHAI RPERSON GRI FFI S: Got you. kay.
Next ?

MR. GLASGOWN Let's see. W agree with 8
provi ded that the overhead door may remain open to
avoi d openi ng and cl osing cycles within 15 m nutes of
each ot her. So if sonmebody is sitting right there
getting ready to go in, there is no sense in having
the truck sitting there and close the door and then
open the door so it can get back in.

No. 9, we agree for the weekdays. For
Saturdays, 7:00 a.m to 4:00 p.m, which is tw hours
| ater on Saturday than the ANC condition. No. 10, we
agr ee. No. 11, we agree with, that we would use
handcarts or dollies and the width of the doorway is
48 inches wide. |It's not -- so it says goods not to
exceed 42 inches.

W | ooked at that as whatever we can fit
through there with a handcart, we ought to just do.
So we have got just, we call it, a mnor nodification
or clarification. 1 don't know how the ANC woul d vi ew
that. But since the door is 48 inches wide, if we can
get somet hi ng through on a handcart or a dolly that is

48 i nches, whatever it is.
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We agree in concept to supporting the ANC
on their changes of DDOT operations, but we do think
it would be better if the flowis westbound from 16'"
and 17'" Street along Kalorama and then northbound
from Kal orama Road to Colunbia Road along 17'". We
have discussed that, | think, in the past with the
ANC.

No. 13, we agree that conpacted waste
woul d only be col | ect ed weekdays bet ween 9: 00 a. m and
3:00 pp.m W think that's what this ANC condition
means. It says trash conmpactor on | oadi ng dock w ||
oper at e weekdays only between 9:00 a.m to 3:00 p.m
W think that refers to the collection of the
conpact ed waste, because we're going to conpact waste
as it getsintothe trash receptacle. It's inside the
building. Are the plans that show that up there?

CHAI RPERSON GRIFFI'S: Right, it was next
to the | oading.

MR GLASGOW Yes. It's next to the
| oadi ng berths. The trash conpactor is there, so
we're assunming they nean when it is that that thing
would be pulled out and enptied and that type of
thing. No. 14 and 15 we agree to.

CHAI RPERSON GRI FFI S: kay. Anyt hi ng

el se?
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MR, GLASGOW No. That concl udes our

rebuttal. We do believe, injust a very brief closing
statenent, that we have net our burden of proof as to
t he vari ances that have been requested.

We know that there has been a lot of
concern stated with respect to the l|oading berth
vari ance but, as you try to connect what the issues
are to the actual size of the | oading berth, we think
that there is a solution that can be crafted that is
better for everyone with the Board granting the
variances with conditions that can be accepted by
Harris Teeter than denying the variance, and then you
have a 55 foot berth that is not useable and you | ose
par ki ng spaces and the rest.

Wth respect to the rear yard vari ance, we
didn't really hear any testinony that specifically
went to why the rear yard vari ance shoul d be deni ed at
all. W believe that that should be granted and t hat
makes for a better working of the site and providing
nore parking. And because Harris Teeter is going to
be -- because they have a right to a certain limted
nunber of spaces, the | oss of the parking spaces wll
go to the office conponent and the other retail
conponent .

And, therefore, that neans that whoever
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doesn't get a parking space because we don't provide
it, they will be out on the street. They will be
wherever instead of wthin the building, because
Harris Teeter has a m ni numnunber of spaces that they
are entitled to as the lead tenant, which is no
different than when a law firmis a |lead tenant or
anybody el se.

Wien you go in as lead tenant, you say
what it is that -- you get first dibs on the parking.
That is not unconmon. So we believe that it is better
fromthat standpoint also that we be able to craft a
sol ution where the variances are approved. And with
that, that concludes the closing remarks.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much. Let's take last Board clarification
guestions of the applicant. M. Mller?

VICE CHAIR M LLER. Can you tell nme what
i s happening with the Truck Managenent Pl an, what the
schedule on that is and what you expect it to
enconpass and who is going to be involved in that?

MR. GLASGOW Al right. Wth the truck
managenent, M. WIIlians has been doing nost of the
negoti ations of that with M. Laden and with a fell ow
named -- the Ofice of Planning with respect to where

the status is of that. W would hope within the next
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coupl e of weeks to concl ude that.

| think that was a fair time period,
because the paraneters of that and how they -- and
that is a technical docunent that deals with the
| oadi ng berths, how the truck area operates, the size
of the berths, all of that. It's a technical docunent
that gets into how that all will work operationally
with respect to this site.

VICE CHAIR MLLER. It doesn't get into
the routes for the trucks or anything?

MR,  GLASGOW Have you been discussing
truck routes, Lindsley?

MR WLLIAMS:  Yes.

MR, GLASGOW  (kay.

MR WLLI AVS: Yes, we have been
di scussing truck routes particularly for the |arger
vehicles. The smaller ones, we have not conme to any
conclusion that there nust be a particular route for
sonmething on the order of a chip truck, which is
basically a truck like a UPS truck or a FedEx truck.
They are nore ninble and we didn't knowif they should
be particularly restricted, but the l|arger trucks,
absol utely. W want them to cone not only at
predicted tinmes, but along a predicted route.

VICE CHAIR M LLER: Also, with respect to
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times, we heard sone testinony about concern about
when the trucks were com ng, whether there was going
to be a conflict with children going to school. |Is
that something that is factored into the tines?

MR GLASGOW The tinmes when the berths
are oper at ed.

MR. W LLI AMS: Not hi ng has been brought to
my attention by DDOT as to that issue, but | have
certainly heard about it today. | wll add that to
the frane of reference in ny discussions with M.
Laden.

VICE CHAIR M LLER: And we al so heard t hat
there is a rush for the office people comng in at
rush hour in the norning.

MR. GLASGOW  Right. Yes, we have got
13,000 square feet of office space and they will be
com ng in on the Kal orama side and the | oadi ng berths
are all on the 17'" Street side.

VICE CHAIR M LLER  Ckay.

CHAI RPERSONGRI FFI'S: Ms. Ml ler's foll ow
up question, M. dasgow. How do you know they are
com ng down the Kal orama side?

MR. GLASGOW Ch, because that's where the
entrance to the parking garage is. W only have one

entrance to the parking garage.
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CHAI RPERSON GRI FFI'S: But there i s nothing

prohibiting them from conming up or up 17'" or down
17"

MR  GLASGOW Ch, you nean comng up
there. GCkay. Well, when they go, we know that they
are all going to be on Kal orama Road.

CHAI RPERSON @RI FFI S: Ri ght . Ckay.
Access to that building is on Kal orama.

MR, GLASGOW  Yes.

CHAI RPERSON CGRI FFI' S:  And t he | oadi ng dock
is on 17'".

MR. GLASGOW Access to the buildingis on
Kal or ama.

CHAI RPERSON GRI FFI'S:  Okay. Under st ood.
You have obviously gone through these conditions and
we have further processing of this. No. 6, yes, it
says that Harris Teeter will establish a formal Truck
Managenent Pl an.

MR, GLASGOW  Correct.

CHAl RPERSON  (RI FFI S: For grocery
deliveries as well as waste renobval as the grocery
store produces full operation.

MR, GLASGOW  Yes.

CHAI RPERSON GRIFFI'S: | don't think that

| would be inclined to adopt that |anguage, but the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

379

intent | fully understand. | want to go a step
further and di scuss do you know -- as you wel |l know,
this variance is for the property, the site itself.

MR. GLASGOW Ri ght.

CHAI RPERSON GRI FFI'S:  Not for the tenant.
| don't know, unless you can tell nme, legally how we
woul d condition for the specific tenant in this, would
it not be appropriate then that we would be crafting
conditions that go to the large grocer or a |arge
retail establishment and would maintain a Truck
Managenent Pl an?

MR. GLASGOW Right. Correct.

CHAI RPERSON GRI FFI S: So if this |ease
falls through and, for goodness sakes, you get
whatever this will do, but you get a Honme Depot,
conceivably they are also --

MR. GLASGOW Ri ght.

CHAI RPERSON GRI FFI'S:  -- maintaining the
same operation or conditions.

MR GLASGOW That is correct. I view
that that is -- assuming that you took the ANC
tenplate here, a lot of times where it says HT you
woul d just say the retail operator or there would be
sone | anguage that would be put in there instead of

t hat .
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CHAI RPERSON GRI FFI'S:  Ckay. And | think

we're going to have -- and the difficulty, and |I'm
saying this because I'mgoing to ask you for proposed
condi ti ons.

MR. GLASGOW Ri ght.

CHAI RPERSON GRIFFI'S: And | think thereis
an inportance of crafting it correctly, so that if
this iteration came out and there were, you know, 15,
whatever it is, 15 1,000 square foot retailers, that
they are not all having to conply wth these
condi tions, but rather --

MR. GLASGOW Ri ght.

CHAI RPERSON GRI FFI'S:  So there has to be
a size conponent here.

MR. GLASGOW  Yes. W were |ooking at
that. | was thinking that if thereis aretailer that
is 35,000 square feet or larger, that this is what
appl i es.

CHAI RPERSON R FFI S: Ckay. | think
that's appropriate to look at in terns of putting it
into conditions that would be directly addressing this
application. Gkay. Qhers? Yes, Ms. Mller?

VICE CHAIR MLLER M. dasgow, did you
say you also agreed to all of Ofice of Planning' s

condi ti ons?
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MR. GLASGOW As they were rephrased by

Maxi ne, by M. Brown-Roberts today. She had
nodi fications to I think either two or three of her
condi ti ons.

CHAI RPERSON GRI FFI S: Yes, and | don't
think they are substantively different than what the
ANC i s proposing.

MR. GLASGOW That's right.

CHAI RPERSON GRI FFI'S:  But the detail and
the language is stated differently. GCkay. |If there
is nothing further fromthe Board then in ternms of
clarification and questions, not noting any, we do
t hank you all very nmuch for waiting through the entire
day with us.

Let us get to scheduling on this and then
subm ssions. W have additional subm ssions that we
were requesting, if I'"'mnot mstaken, and 1'Il pul
out ny notes but ask Ms. Bailey if she would start on
what she has in her notes.

MS. BAI LEY: M. Chairman, the only
submi ssion that I'm aware of is what you just asked
the applicant for and that is draft conditions.

MR. GLASGOW Right, draft conditions.

M5. BAILEY: Unless you want a proposed

order and also the Truck Managenent Pl an. I f that
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isn't ready, | don't know if that --

MR GLASGOW Yes, no we need to do that.

CHAI RPERSON CGRI FFI' S: M. Roth, did you
want to say sonet hi ng?

MR. ROTH: Yes. | certainly have no
objection to M. dasgow setting forth the conditions
he would like to see, taking into account the
Chai rman' s very appropri ate poi nt that any phraseol ogy
woul d really have to revolve around the property as
opposed to Harris Teeter, per se, and taking into
account sone of the clarifications or nodifications
that M. d asgow proposed, some of which we may agree
with, others of which we may not.

| would like to have the opportunity. W
have an ANC neeting a week from tonorrow night. I
woul d like to have the opportunity to go back to ny
col | eagues and get authorization to be able to submt
areply to M. G asgow s subm ssions that perhaps has
sonme nore flexibility in my authority than what our
resol uti on provides.

CHAI RPERSON GRI FFI'S:  Absolutely. Okay.

VICECHAIR M LLER: | just want to ask you
a question also. | nean, it sounded |like M. d asgow
was agreeing to a |lot of the conditions and maybe you

could also ook at the possibility to see one nore
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time whether you might cone to an agreenent on the
conditions. |Is that possible?

MR. ROTH. W can certainly try that. |
don't knowif I will get a ngjority vote on that, but
we can certainly try that.

VICE CHAIR M LLER Right. Okay.

CHAI RPERSON GRI FFI'S: Wl I, 1'11 be honest
with you. The reason why we went through it orally
was for your understanding. And if we were going to
ask for proposed conditions, we can read them at our
| eisure, but now you're ahead of the game in
understanding where they are in all of those
condi ti ons.

That being said, yes, anything we ask of
the applicant we're going to have potentially the
record open for subm ssions also fromthe parties and
the ANC. Let's go to that though. M. d asgow, how
much tinme? | don't have anything el se unl ess actual ly
the ANC, the party or the applicant is aware of
anyt hing el se we made note of to keep the record open
for. | also don't have anything in addition to what
we have just tal ked about.

MR ROTH: M. Chairman?

CHAI RPERSON GRI FFI'S: Yes?

MR. ROTH: I'"'m not sure how to handl e
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this. | got a telephone call this norning from an
O fice of Zoning staff person indicating that she had
been inundated just this norning with emails.

CHAI RPERSON GRI FFI S: I want to nake --
thank you for remnding ne. That's on the list of
things to do at the very, very end. Everyone
participating in this should be aware that they need
to check the record.

But every tinme sonmeone i s wal king behind
me, they are not only delivering what you have
submtted, but we're getting stacks and stacks of
letters into the record. It's going to be witten --
it's going to be read as testinmony for the Board.
It's submtted.

The record is open at this point. It's
closed in a matter of nonents but you should be, if
you're interested, | ooking at those letters. Frankly,
| haven't read t hemsubstantively, but they are com ng
in support and they are conming in opposition to the
appl i cation.

MR, ROTH. Well, what | was going to ask
was t hat because, apparently, according to what | was
told, these enails were comng in on both sides of the
i ssue, but the people, residents or citizens, whonever

is sending in the emails, were not aware that the
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Board does not accept email subm ssions. And so I'm
wonderi ng whet her perhaps it mght be appropriate to
| eave the record open for seven days for those people
who didn't -- weren't able to get that nmessage today,
if they choose to, to be able to submt letters in
writing.

CHAI RPERSON  GRI FFI S: | don't see a
difficulty with that.

MR. ROTH Yes, that's open to both sides,
pro and con.

CHAI RPERSON GRIFFI'S: Right. Do you see
any difficulty with that? | don't see any difficulty
with that. W can certainly keep the record open for
anot her five days to allow these to be put into the
record.

MR GASGOW M. Chairman, is that five
busi ness days or five cal endar days?

CHAI RPERSON GRI FFI'S: | woul d keep it open
until Friday at 3:00.

MR. ROTH. That's fine. Thank you.

VICE CHAIR M LLER:  Through the i l

CHAIl RPERSON GRIFFI'S: Yes. Wll, every

time you ask you |lose a day. No. | nmean, this is
going to be very easy to do. | nmean, the emuils,
there are not nunerous emails. |'m | ooking through
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what has been delivered to nme out here tonight and
it's faxed, which we'll take, and so sone of these
need to be signed. W'Il get themall in. W'Ill make
sure that they are in the record. W don't need to
| ose anything for technicalities in that aspect.
kay.

Were are we then? That gets us at | east
a week, M. dasgow, we're, obviously, having you send
in findings, conclusions of proposed order wth
proposed conditions. W can do that all in one
submi ssion. | don't see any reason why we woul d break

that apart. Timng for you in terns of getting that

in?
MR. GLASGOW Al an, when was your mneeti ng?
MR ROTH  Wednesday, Decenber 7'M
MR GLASGOW  Wednesday, Decenber 7'M
kay. We will -- let ne take a |look at a cal endar

real qui ck.
CHAI RPERSON GRI FFI'S: And | think fromthe
ANC s perspective, the proposed conditions are the

critical ones for the Decenber 7'M

MR. GLASGOW Right. | was thinkingthat,
yes. If we can get you the conditions by the 2"
conditions by the 2?2 Ckay. |'mlooking over at the

drafter of the conditions. Al right. W'I|l get the
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conditions to you on Decenber 2" and then if we get
the full order in, when woul d we be | ooking at getting
this case decided, M. Chairman?

CHAI RPERSON GRI FFI'S: Well, | think we're
going to have -- it's going to be based on the
subm ssi on schedul e.

MR. GLASGOW Ri ght.

CHAI RPERSON GRI FFI' S:  So as qui ckly as you
get it in, as quick as the ANC responds, the party
will have the same tine in response to that, the
record will be final unless you want a response to the
responses, in which case we would all ow that and t hen
we would go for decision. So we're talking no |ess
than four weeks in ny calculation at this point.

MR,  GLASGOW Um hum Ckay. So that
woul d be | ate Decenber, early January for a deci sion.
Al right. Then we would get in our proposed order.
| guess we could get everything in December 7'" then
and then we could finish it up.

CHAI RPERSON GRI FFI S: kay. So you'll
have everything in by Decenber 7'"?

MR, ROTH: Can | make a suggestion? |
have no idea whether we will be able to reach an
agreenent between us or not, but it would seemto ne

to make sense to give M. d asgow at |east a day or
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two after our ANC neeting before he submts his
proposed conditions, so that if we do have agreenent
or agreenment on sone issues and not others, he can
reflect that and we can respond on those issues that
we have di sagreenment on or we may just say but we're
supportive of them

MR GLASGOW | guess then December 12'"
if we're having a decision in early January. That
woul dn't foul up any time franes.
ROTH.  Decenber ?

GLASGOW 12N

2 2 3

ROTH.  12'".

MR. GLASGOWN 12'" we would file and then
you woul d respond on | guess, what, if they give you
a week, the 19'"?

MR. ROTH: Now | feel like M. Cottlieb

bef ore.

MR. GLASGOW Al an, how nuch tine do you
want ?

MR. ROTH. | have two practical problens.

MR. GLASGOW  (Ckay.

MR ROTH: | will belabor the Board with
this. | have been called for federal jury duty from

Decenber 5'" to Decenber 23" and the way that works

is you call the night before and they tell you whet her
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or not you have to waste the next day. So if we could
have until the end of that week, to Friday the 23"

MR. GLASGOWN How | ate can we gi ve hi mand
still get a decision in January? And if we have a
response, we'll respond within 24 or 48 hours.

CHAI RPERSON GRI FFI'S: R ght.

MR GLASGOWN We don't need a week.

CHAI RPERSON GRI FFI'S: We're setting it for
the 10'" of January. W can give ANC and the Reed
Cooke party in opposition -- | nmean, we could give
them until, you know, the week between the 25" and
the 2. W could give themto the 27'" or the 29'".
It's just taking up time that you would have to
respond. However, you have that week after the 2",

MR, GLASGOW We only need -- we'll need
24 or 48 hours to respond.

CHAI RPERSON GRI FFI'S: R ght.

MR GLASGOW | nean, the issues in this
case, you know, they are narrow ng. They are not
getting wider. kay. Watever date you want then
Al an, is fine.

MR ROTH: | nean, for ne, the nore tine
the better. 1Is the office open on the 26'" | mean,
my recollectionis --

MR. GLASGOWN Well, you want later than
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that, you can have | ater.

MR, ROTH: No, no. You really want to
ruin ny Christms week, huh?

MR GLASGON Do you?

MR. ROTH: M. Chairman, what did you say
was the | atest that week that woul d be acceptabl e?

CHAI RPERSON GRI FFI'S: For you?

MR. ROTH: The Chri st mas week,
Chri st mas/ New Years.

CHAI RPERSON GRI FFI'S: Wl |, frankly, | can
give you all up to the 4'", 5'" of January. | nean, if
he is turning it around in 48 hours, you back themup
to the 8", we could have himrequired to put it in on
Sunday and then you could -- he is allowing you to
have great flexibility. As we're setting it to the

10'", it matters not to us. W get it all at the sane

time.

MR. ROTH. | appreciate that and let ne
say this. | would like to have until January 5'", if
necessary. | wll endeavor, for selfish reasons if

none other, to get it in before then.

CHAI RPERSON GRI FFI'S:  That's right. And,
you know, the Reed Cooke party is not with us but I'm
sure they will also appreciate the additional tine on

t hat . That will be the two submissions on the 5'"
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t hen and then the | ast submission will conme in on --
let's see, it can't be 48 hours before the 10'"

VICE CHAIR M LLER What day is the 5'"?

MR. ROTH. Again, let ne voluntarily try
to sinmplify things. Wat is the --

CHAI RPERSON GRI FFI'S:  What | just nean is
| need M. G asgow s in the Thursday before the 10'"
What is the date on that?

MR GLASGOW That is the 5

CHAI RPERSON GRI FFI'S:  That's the 5'™.

MR MOY: That's when we have our mail out
to the Board.

MR. ROTH. Yes. And what | was going to
offer was what is the first day after New Years Day

that the office is open?

MR G.ASGOW | think it's Tuesday the
3 right?

CHAI RPERSON GRI FFIS:  Yes, it's the 3

MR. GLASGON Because | think the 2™ is
a hol i day.

MR, ROTH. That's fine. W'Il get it in
by the 3"

MR. GLASGOW Ckay. And then | wll get
mne in the 5'". Okay? Does that work?

CHAlI RPERSON GRI FFI S: |t does for ne.
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MR GLASGOWN  Ckay.

CHAI RPERSON GRIFFIS: | get ny stuff on
time. But to be clear, if you're at 3:00 on the 3"
you're serving it to M. dasgow, he has got the 3"
and the 4'", it has got to be in by the 5" at 3:00.
That' s enough tinme?

MR, GLASGOW  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR, GLASGON We'll get it toyouintine.

CHAI RPERSON Rl FFI S: Good. Ckay.
Everybody clear? M. Bailey?

MS. BAILEY: Should we go over that?

CHAI RPERSON GRI FFI'S:  Sure. Wy not?

M5. BAILEY: Do we want ne to?

CHAl RPERSON GRI FFI'S: Do you want nme to?

MS. BAILEY: Yes.

CHAI RPERSON GRI FFI'S: Onh, dear. | ndeed.

The first subm ssionis M. Gasgows. It's going to
be by the 7'" of Decenber. |'msorry.

MR, GLASGOW | have got one on the
second. 1'mgoing to get himthe conditions, Decenber
2,

CHAlI RPERSON GRI FFI'S: 2™,
MR. GLASGOW Conditions to Al an.

CHAI RPERSON GRI FFI S: Ri ght. And then
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your subnission though is the 12'"?

MR GLASGOW Yes, the 12'" now.

CHAI RPERSON GRI FFI'S:  Sorry.

MR, GLASGOW For findings of fact and
concl usi ons of | aw.

CHAI RPERSON GRI FFI S: kay. Fi ndi ngs,
good, the 12'". And then we go all the way out to the
3" for responses.

MR, GLASGOW  ANC

CHAI RPERSON GRIFFIS:  And the record is
open until the 5™ at 3:00.

MR. GLASGOW Ri ght.

CHAI RPERSON GRI FFI'S:  For any redress of
those replies to the responses.

MR, GLASGOW Ri ght.

CHAI RPERSON GRI FFI'S: W have the record
open for another -- until Friday at 3:00 for the hard
copy of the testinony that has conme in and, other than
that, I don't see any other issues that we have that's
open unl ess others are aware of any.

MS. BAI LEY: And then the decision is
schedul ed for January 10'", M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes. Thank you.

MR GLASGOW The 10'" is good with ne.

January 10'",
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CHAI RPERSON CGRI FFI'S:  Ckay.

MR GLASGOW That's what it is. Yes.

CHAI RPERSON GRI FFI S: Excel | ent. Very
well. Anything el se?

MR. ROTH. Do we have any -- would that
typically be at 9:307?

CHAI RPERSON GRI FFI'S:  The deci sion? Yes,
that will be our first Tuesday session for the Public
Meeting. W're going to set it for 9:30. W have
several things that have been put on the agenda, at
this point, but this one would be, | would inagine,
early in the chronol ogy. Ckay.

Anyt hing el se? Nothing el se? Very well.
Thank you all very nmuch. W do appreciate it and we
will see you on the 10'" of January for deliberation
if you decide to attend in person. Thank you all very
much.

(Wher eupon, the Public Hearing was

concluded at 7:05 p.m)
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