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P-ROCEEDI-NGS
6:58 p.m

CHAI RPERSON M TTEN: Good eveni ng, | adi es
and gentlenmen. This is a public hearing of the Zoning
Comm ssion of the District of Colunbia for Thursday,
Decenber 1, 2005. My nane is Carol Mtten and j oi ning
nme this evening are Vice-Chairnman Anthony Hood and
Comm ssioners M ke Turnbull, John Parsons, and G eg
Jeffries.

The subject of this evening's hearing is
on the Conm ssion Case 02-151A and is a continuation
of our Septenber 29, 2005 hearing. This request by
Rhode |Island Associates Limted Partnership for
approval of a nodification of an approved pl anned unit
devel opnent and a two-year tine extension for property
| ocated at 1626 Rhode |sland Avenue N.W, which is
known as |ots 82 and 83 and square 182.

Not i ce of today' s heari ng was publishedin
the D.C. Register on July 22, 2005. And copies of
t hat hearing announcenent are avail able to you, and |
think they're near the door.

This hearing wll be conducted in
accordance with the Provi sions of 11 DCVR Secti on 3022
and the order of procedure will be as follows. W'lI

take up any prelimnary matters, followed by the
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presentation of the Applicant's case, report by the
Ofice of Planning, report by other Governnent
agenci es, report by the affected Advi sory Nei ghbor hood
Commi ssion in this case it's 2B, organizations and
persons in support and organi zations and persons in
opposi tion.

The following tinme constraints will be
mai ntained in this hearing. The Applicant will have
45 mnutes. W don't usually put time limts on the
ANC. Let's take that off nmy statenent in the future.
Organi zations will have five m nutes and individuals
wi || have three m nutes.

The Conmi ssion intends to adhere to these
time limts as strictly as possible in order to hear
the case in a reasonable amunt of tinme. The
Comm ssion reserves the right to change the tine
limts for presentations if necessary and notes that

no tine shall be ceded.

Al per sons appeari ng bef ore t he
Conmi ssion are to fill out two witness cards. Those
cards are also on the table near the door. Upon

com ng forward to speak to the Commi ssion pl ease give
both cards to the reporter who is sitting to our
right.

Pl ease be advised that this proceeding is
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bei ng recorded by the court reporter. Accordingly we
ask you to refrain from maki ng any di sruptive noi ses
in the hearing room Wen presenting information to
t he Conmi ssion we ask you to conme forward and sit at
the table and turn on and speak into the m crophone
first stating your name and hone address. Wen you're
fini shed speaki ng, please turn the m crophone off so
that it doesn't pick up any background noi se.

The decision of the Comm ssion in this
case nust be based exclusively on the public record.
To avoi d any appearance to the contrary the Comi ssi on
requests that persons present not engage the nenbers
of the Comm ssion in conversation during a recess or
at any other tinme. Staff will be avail abl e t hroughout
the hearing to answer any procedural questions. And
you can direct those to Ms. Schellin.

Pl ease turn off all beepers and cel
phones at this time so as not to disrupt these
pr oceedi ngs.

And now we'll take up any prelimnary
matters, and | knowthat we have a few M. Schellin,
"1l let you tee up any that you would |ike to.

M5. SCHELLI N: The staff has no others
ot her than the ones that you have before you.

CHAI RPERSON M TTEN: Ckay. The first
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i ssue that we have is we have a late filing by the ANC
and that filing is Exhibit No. 29 in the record. W
al so have the Applicant's objectiontothe late filing
whi ch we received today. | just have to be honest
that we've only had a cursory read of the objections
to the late filing, speaking for nyself. So I'd ask
what the Commi ssion's pleasure is on accepting the
late filing by the ANC?

VI CE- CHAI RPERSON HOOD:  Madane Chair, |I'11
have to be honest, | didn't get a chance to |ook
t hrough t hat package. The late filing that we got for
t he objection, could you point nme to it?

CHAI RPERSON M TTEN: Al l right. Well here
|11 hand you m ne.

VI CE- CHAI RPERSON HOOD: Thank you, na'am

CHAI RPERSON M TTEN. We just need a few
mnutes to | ook this over.

Maybe |' Il just clarify that the objection
fromthe Applicant is not because it was late, it's
because of the content of it.

Here's what |'d suggest. The Applicant
doesn't object to the late filing but rather objects
to the content.

The first issue that we're going to take

up is the time extension. | believe that to the
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extent that the Applicant is suggesting that certain
things that the agency filed are beyond the scope of
what we asked to be submitted and given that you are
in a hearing context here, we would take in anything
that was filed in that context. W can just narrow
our consideration of whatever the agency submtted
that relates to the time extension itself and ignore
the other factors unless we proceed past the tine
extension i ssue, therefore, accept the late filing by
t he ANC.

s there any objection to not accepting
the filing by the ANC?

VI CE- CHAI RPERSON HOOD: No obj ecti on.

CHAI RPERSON M TTEN: Ckay. So then the
next prelimnary matter --

MR GELL: Excuse ne.

CHAI RPERSON M TTEN. M. Cell.

MR. GELL: Coul d you repeat that statenent
pl ease?

CHAI RPERSON M TTEN: First of all, just
state your nanme for the record.

MR. GELL: Stephen CGell, attorney for the

ANC. | think you said, "Is there any objection to not
accepting?” I think you nmeant any objection to
accepting.
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CHAI RPERSON M TTEN. Ckay. | definitely

intended to say is there any objection to accepting
the filing by the ANC.

COW SSI ONER JEFFRIES:  No obj ecti on.

CHAI RPERSON M TTEN. See, they know what
| nmean even if | say the thing wong.

COW SSI ONER  JEFFRI ES: Yes, but the
record --

CHAI RPERSON M TTEN: No, it's going to be
clear. Al right.

Then the other prelimnary matter is the
issue of the time extension. This is a very tricky
issue. We've taken a hard look at tine extensions
over the |ast couple of years, and we had a really
thorny one a couple of weeks ago. And this is even
nore conplicated because of the fact that there are
t hese two conponents to the site, one of which has
been built, one of which has not been built, and one
of which is considered to be at least part of the
anenity package of the original PUD and the part for
which the use to which the University of California
part was an anenity is the part that we're focusing
on.

So ny concern, M. Feola, 1is this

subni ssi on speaks to perhaps what woul d be uni nt ended
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consequences if the PUD were not extended. M.
Feola's position is that basically that his client
woul d end up with a site that had an underlying -- his
view is that because of the PUD covenant that there
would be the PUD-related map anendnent wthout a
design to effectuate it because we wouldn't have
extended the PUD. So basically there would be no
entitlements.

W're going to advise that in fact for
that portion of the site that it would revert to the
original zoning with the Dupont Circle overlay in
pl ace. And that makes ne unconfortable is because |
think that's alnbst too harsh a condition. But what
makes ne unconfortable on the other side is the fact,
and this is what typically happens in a PUD extension
case even when there's a nodification, is that there's
a presunption that the original proposal as it existed
is conpatible with what exists now. So the point of
departure becones the density that was approved in the
original PUD and the height that was approved in the
original PUD. And that al so nakes me unconfortabl e.

So on the one hand | don't want the
Applicant to go back basically to square one. But on
the other hand I'munconfortable with this degree to

whi ch the Applicant is using this sense of entitlenent

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

without really revisiting this in a context as it
exi sts today.

So | put that out there. 1'd like to hear
what some of the ot her Conmi ssioners think in terns of
the time extension and what that neans for this PUD
Anybody? You guys are shy.

COW SSI ONER PARSONS: | agree. |t's one,
a very unusual case. But to presune that the
deci sions of 1989, 1998, 2001 and 2003 presune that
this decision made so long ago is still valid, bulk
and density and height, is troubling. But at the same
time to say start over again doesn't seemfair. The
only mechani smwe woul d have then | guess would be to
freshly start over and convert this back to a first-
stage PUD as opposed to the consolidated that it is
now. | don't know what you think of that. That's the
only way | can say that to hold on to what we' ve done
in the past but not presune that it is the starting
point for the future.

CHAI RPERSON M TTEN:  Yes. Anyone el se?

VI CE- CHAI RPERSON HOQOD: Madanme Chair, |
was | ooki ng back at sone of the previous approval s and
decisions. | was sitting there and reflecting and |
was t hi nki ng how coul d that happen to that point when

| knewt hat Comm ssioner Franklin at the ti ne sat next
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to ne. He had a problemit seens, and |I'm not bad-
mout hing him but it seenms |like he had a problemw th
-- he made thi s Comm ssi on cogni zant of just approving
time extensions after tinme extensions. And com ng on
in 1998 and then just getting on the Comm ssion and
t hat nade nme al so aware of it.

So | say that to say this that | agree
wi th what you said and | think M. Parsons really just
sutmmed it up. It is a point of departure. W' re not
starting all over but then again we're not conbining
t he PUD. W need to go back and revisit this and
start fromthe first-stage PUD. So |I'min support of
your comments and al so M. Parsons.

CHAI RPERSON M TTEN:  Thank you. Anyone
else? M. Jeffries?

COWM SSI ONER  JEFFRI ES: Revi ewi ng the
record so much that was presented to us there is sone
di sconfort on ny part in terns of the nunber of
extensions that were granted. | think the solution
t hat Madane Chair has put forward is a good one.
think it's a wn/wn. | think it allows the
Commi ssion to start to get its arns around this whole
busi ness of extensions and what it means. But | also
don't think that it's punitive to the Applicant. That

it doesn't quite allow the Applicant to go back to
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ground zero. But it does send the appropriate nessage
that the Comm ssion is trying to somehow nanage this
whol e notion of sort of the continual extension. So
| woul d be very supportive of what you' ve put forward.

CHAI RPERSON M TTEN. And with the going
back to the first stages.

COWM SSI ONER JEFFRIES: The first stage.
Absol utel y.

CHAl RPERSON M TTEN: s that your
suggesti ng? Ckay.

Commi ssi oner Turnbul I.

COW SSI ONER  TURNBULL: | think the
argunments that you all nade nmake sense, and | would
support those.

CHAI RPERSON M TTEN: | thi nk what's com ng
out of this conversation is that there are two areas
of inmportant discretion that the Comm ssion has that

are i nvol ved here.

Onhe is that time extensions are
di scretionary. W're not required to give tine
ext ensi ons. And | think we are enbracing that

discretion in a way that we haven't before. W're
exploring a lot nore thoroughly and deciding if we're
really confortable with preserving, as | see it, the

entitlement that a PUD brings with it. That's one
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poi nt .

The second point, and M. Parsons raised
it, is that we have the discretion at anytine that
we' re unconfortable with a consolidated PUD as it's
presented to us, is we have the discretion to convert
it to a first-stage PUD. And | think that's also
i nportant for us when we're not confortable with sone
of the basics that we have a mechanism for sort of
exploring those issues and in a nore neani ngful way
t han perhaps we are abl e to when we get a consol i dated
pr oposal .

So | would nove then that we grant the
time extension, but in so doing convert this to a
first-stage PUD

M. Rtting, would this be an approval in
part and a denial in part that we woul d be extending
the first-stage approval but not extendi ng the second-
stage approval of the PUD? |'mjust trying to figure
out how to articulate this.

MR RITTING The regulation that gives
you the discretion to nodify the consolidated to a
t wo- st age speaks in terns of directing the Applicant
to file a first-stage application

CHAI RPERSON M TTEN.  Ckay.

MR. RITTI NG And that's the only rea
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gui dance | can give you

CHAI RPERSON M TTEN: |"mjust trying to
form the notion so that if we grant the tine
extension, | just want it to be clear that that is
bei ng done conditionally. Is that the best way to
just articulate it that it's conditional?

M. Feola, conme forward for a second?

MR. FEOLA: Thank you, Madane Chair. For
the record my nanme is Phil Feola for the Applicant in
this case.

| guess |I'm not sure | understand the
rationale for addressing the tine extension before
hearing the nodification. | went back and | ooked at
the transcript of the set-down and the dial ogue
between the Chair and M. Bergstein. From the
transcript, if you can bear with ne, this is the quote
from Chai rperson Mtten

"I just want to clear something with M.
Bergstein. The action we're being asked to takeis to
set down the nodification but we have this other
request that we can just hold out there for the
ext ension.”

M. Bergstein, "You can't. So you can
keep it in obeyance."

What this Comm ssion has always done in
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t he past, we recogni ze that conditions have changed.
The Applicant recognizes that or we wouldn't have
sought the nodification to start wth.

CHAI RPERSON M TTEN:  Yes.

MR FEOLA: W believe that, M. Parsons,
that we have to prove from ground zero. W're not
assum ng that the entitl enent does anything. It shows
a context but we know we have to prove to this
Commi ssion that this size office building is the
appropriate wuse for this site based on the
conpr ehensi ve plan, all the changes, the Dupont Circle
overl ay, etcetera.

CHAI RPERSON M TTEN:  Yes.

MR. FECLA: So |I'mconfused as to why the
Commi ssion feels it has to deal with a tinme extension
when counsel has told you that you can put this over
here.

CHAI RPERSON M TTEN: | agree with you.
And just so that you understand and maybe --

MR. FEOLA: Excuse nme. And you can turn
down the nodification. You can say lop five stories
off of it. You can change the design. | nmean you
have a whol e series of discretion. And you have the
di scretion to turn them both down.

CHAI RPERSON M TTEN: You're right. Ve
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don't have to decide the tinme extension issue. And
maybe this is just an outgrowh of our recent
experience in anot her case, which is you can't nodify
t hat whi ch does not exist.

So to proceed in an orderly way when we're
not supportive of the tinme extension, we have wanted
to make that decision up front so that we don't have
a big old hearing when the underlying presunption is
not there that we want to preserve the PUD

So your point is a good one.

| didn't knowif you were going to help ne
when you came up to the table, but you have hel ped ne,
which is we don't have to vote on a tinme extension
now. So | don't have to worry about how | articulate
this notion other than to say that | guess we don't
even have to have a notion. W can just have a
consensus that we direct the Applicant within; | guess
I"d give you a six-nonth period although you can
certainly conme back sooner, to file a first-stage
application so that we can revisit sone of the
fundanmental s on --

MR. FEOLA: And | guess ny response is
what would be different in the first-stage than what
you have before you that it is nore detail ed?

CHAI RPERSON M TTEN. | guess what | --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17
MR. FEOLA: W woul d conme back and ski nny

t he drawi ngs down to be | ess detail ed?

CHAI RPERSON M TTEN. Ckay. | wunderstand
why you' re asking that question. This is ny sense of
t he application, which is that the Applicant has used

what in | arge neasure what was originally approved as

the junping off place for this proposal. The nessage
I"d like to convey is | don't want that to be the
presunption. | want to revisit height. | want to

revisit density. So | want you to think about the
fact at least that |I'munconfortable with the height
and density where they are.

And ny col | eagues, we seemto share sone
di sconfort. 1 don't knowthat we shared that. | want
each of ny colleagues to give you sone gui dance on
that. But | guess the nessage |'mtrying to send by
sendi ng you back is I'munconfortable with what's in
front of me. So please go back and reviewit. And
want you to go back to the fundanmentals which are
hei ght, FAR, bul k.

MR. FEOLA: | guess | still I'"mstruggling
wth --

CHAI RPERSON M TTEN:  Just a mnute. Let
nme see if some of my colleagues would |ike to weigh

in. Anybody else want to try and articulate your
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concerns? | don't want to be presumng to speak for
everyone.

COW SSI ONER JEFFRIES: | nean, |'m not
obvi ously going to at this point coment on hei ght and
density. | mean, |'msort of |ess focused on that and
nore about sort of procedure and in sort of in some
way trying to sort of not wi pe the slate clean but
just sort of get back to a place where we can just

look at this in relatively fresh |lenses and not

necessarily -- and so |l don't want it to be construed
that |' mmaki ng sone statenent about your height. |'m
not there yet. Because |'d like to obviously hear

your presentation and so forth and so on. But | think
|"mnore along the place where this is just a little
murky for me in terns of all the extensions and so
forth and soon. 1'djust Iike to find a way i n which
we can sort of get the slate a little cleaner so that
we just look at this in a fresh lens. And | don't
know i f that, Madane Chair, is an appropriate way to
ook at it but that's howl'mviewing it.

CHAI RPERSON M TTEN: Wll just to be
clear. Then maybe others are waiting.

What M. Feola is saying is | hear what
you're saying, but what do you want ne to do

differently? COkay. You' re sending ne away, and what
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do you want nme to bring back? |If we send him away,
we're suggesting that we want him to bring back
something different. So what would that sonething
different be? And | tried to articulate what ny
concerns are and 1'd like others to do the sanme so
that when they go away, when they conme back, they
bring us sonething that they will be responsive to the
reason that we sent them away to do a first-stage
submi ssi on

COWM SSI ONER JEFFRI ES: Wy don't you go
on to sonmeone el se because | just want to see what the
rest of the Conmi ssion --

MR FEOLA: | guess --

CHAI RPERSON M TTEN:  Just | et us have our
little discussion up here.

VI CE- CHAI RPERSON HOQOD: Madanme Chair, |
guess | too am nore on the side of Comm ssioner
Jeffries. I"mintunetotry toclean it up. Let ne
just be blunt: Clean it up because right nowit's all
over the place as far as |I'm concerned.

But | understand what you' re saying. He's
sayi ng he has a detail ed second-stage. He's ready to
go forward. W're sending him back to first-stage.
| heard him nention he could take sonme off the

drawi ngs and then nmake it | ook nore, | guess, scaled
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back and nake it look Iike a first-stage.

| think for me it's nore procedural in a
process than anything. And, yes, we may | ook at the
hei ght and density which could probably be scal ed
back. But | would agree with Commi ssioner Jeffries
that at this point intime |I'mnot ready to coment on
t hat .

But | still say that we nove back to a
first-stage PUD and clean it up. That's just where |
am | can't sit here and design this project. But
just tell nme, | mean he's been around | onger than |
have so he knows what a first-stage PUD | ooks I|ike
when it cones in front of the Conm ssion.

| know that didn't help you any. But
that's just where | am

CHAI RPERSON M TTEN: M. Parsons.

COWMM SSI ONER PARSONS: We're all being
redundant. But the presentation here toni ght woul d be
based on the fact that we have approved sonething in
t he past. And that's a starting point. And what
we're signaling to you is that it's probably not the
right starting point. The building needs to be
reduced and that's difficult to do without a hearing,
you see.

So we didn't want to engage in a hearing
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| guess, or | didn't, where we're starting at the base
here's what you approved in 1989 and 1998 and 2001 and
2003 and let's nove forward because some of us at
| east feel that's not the right place to proceed.

So aski ng you to adjust your presentation
here in the 20 mnutes so that you can go in a
different direction didn't seemlike the right thing
to do as opposed to giving us all sone breathi ng room
Come back and start with a different approach.

MR. FEOLA: | nean | understand that.
guess to get concrete critique, if youwll. Believe
it or not this building wasn't desi gned nerely because
the previous building was X size or X height. | nmean
if it's in the context, there's buildings next door,
there's a park across the street.

It seenms to ne a better use of all of our
time is for you to take a look at this. And if you
don't like it or like parts of it or don't |ike some
of it, it's easy for the Conmission to say it's too
tall, it's too bulky, it's too green, too yellow
whatever it is as you' ve done in other cases. And
then ask the Applicant to resubnmit based on the
critique through the process.

| nmean | don't see a whole | ot of change

in here except maybe the bul k building gets snaller,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

shorter, less FAR And it seens to me we would all be
better served to hear that after you see the rationale
and you tell us two stories, five stories, whatever it
is. | guess it just seens nore efficient to let us
present the case. W won't nmention 1989. W won't
nmention 1998. That's history and we'll | ook forward
based on the conprehensive plan and the city's plans
for this area and the buildings in the urban setting
and whether it should be a nodern building or
contextual building; we can talk about that.

COW SSI ONER TURNBULL:  Madane Chai r man,
inlight of what I'mjust hearing, and again | agree
after going through this this has been a very
confusi ng case over the years, but | seethis inlight
of M. Feola's coments is | think it's putting too
muc h burden on the Commi ssi on.

| think the first stage, when you talk
about knocking off floors and changing a |lot of the
di fferent aspects of the project, that sounds |i ke you
need to revisit that project in light of the PUD and
subnmit a proposal that makes sense in |ight of the use
of that site. Not to have the Comm ssion cone back
and sort of second guess and nmake checks and bal ances
after the fact.

| think the first-stage PUD enabl es you to
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come back and put forth a proposal that's best for
this site and for the community. And | think that's
where it ought to be. I think going back to the
first-stage makes nore sense. | think having us play
unpire and referee after the fact when there's stil
so rmuch wor k whi ch sounds |Ii ke you really haven't done
yet or you feel wunconfortable with the plan that
you' ve got al ready --

MR FEOLA: | would feel confortable with
it. | guess we want to get a critique of that --

COMM SSI ONER TURNBULL : No, but you've

al ready, you've just said we can do this. W'II| take
off four floors, we'll take off five floors.
MR. FEQOLA: Well, if the Comm ssion

directed us.

CHAI RPERSON M TTEN:  Just to be cl ear, and
| think we do owe it to the Applicant, that as we've
done this at set-down, is we' ve expressed our
concerns. So they have a proposal that is to their
mnd is perfectly reasonable. And we've seen it and
reviewed all of the subm ssions. And so to the extent
that we're unconfortable going forward it's because
we're unconfortable with that. So what | think what
we're saying is rather than having a hearing and

expressi ng our concerns and havi ng you go back, we'd
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like you to revisit that before we hear it. And we
woul d hear it in context of a first-stage. But what
M. Feola is, | think, appropriately asking for is
tell me what you want to change. Is it height? Is it
density? What is it? So that when we revisit this,
t hey have sonme gui dance ot her than just the fact that
we -- | nean just tal king about a first-stage w thout
gi ving some gui dance about what we --

VI CE- CHAI RPERSON HOCD:  Madame Chai r man,
| understand that. But | don't want to be -- at |east
|"mnot going to be put in that predicanent.

| understand, M. Feola, we nay owe it to
you. But againit's nore procedure for me. | can sit
here and say | have a problemw th the garage and t he
traffic. | can sit here and tell you that. | have a
problem with the height. But | don't think in
fairness, at least fromny standpoint, that | should
sit here and just tear down a project for you to bring
back and then, at least the way | |look at it, Madame
Chair, by doing all and he adjusts to everything to
what | said then he thinks it's okay. This is what
they told ne to do. It's ready toroll. And | don't
think that's fair. Again it puts the burden on the
Commi ssion. And I'mnot going to sit here and go into

t hat .
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COW SSI ONER JEFFRI ES:  So, Madane Chair,

basi cal |l y what you're asking for the Comm ssion to do
isreally to alnost treat this as a set-down of sorts.
G ve the Applicant sone | evel of direction as to what
we like to see in a first-stage PUD right now

And | guess what |'msaying is that while
| have sonme questions about the architecture and so
forth, I don't necessarily have an issue with height
or density. But | was sort of willing to sort of
listen to some of the argunments and so forth

So again, | was looking at this at
sormething largely synmbolic and really sort of trying
to sort of send a nmessage about this whole notion of
ext ensi ons. | certainly am not at a place where |
want to give any outright direction to this Applicant
until this Applicant has had some level of tinme to
sort of present the case.

| nmean that's where I'mat. | don't fee
very strongly about ny position here. So |l'mwlling
to acquiesce to the full Comm ssion as to how they
want to proceed here.

CHAI RPERSON M TTEN: Wel | we certainly can
just decide that we won't give them any nore than a
first-stage approval even though we have a subni ssion

for a consolidated and go forward with the hearing.
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| mean we can do that. So you guys need to tell ne
what you want to do.

COW SSI ONER JEFFRIES: | nmean | do think
that the Applicant has heard sone things from this
Comm ssion toni ght certainly. And so | think that the
Appl i cant probably does have sone i nformati on i n which
to use to go back and put together a very different
application. | think that information has been given.

So | think we could still go along with
what you set forth at the onset. My only point is
that |'"mjust sort of differingalittle bit fromsone
of nmy Conmi ssioners here, fell ow Comm ssioners, that
| don't necessarily see that this application needs to
change so drastically. But | was willing to sort of
listen. But | do think they' ve been given sone
information and that they could go back to a first
stage based on sone of the conments that have been
del i vered al ready.

CHAI RPERSON M TTEN. | really woul d just
rather deal with the attorneys right now And in fact
| need to bring M. Cell and M. Aguglia up here
because | just want to give them an opportunity to
wei gh in.

You' re not conpelled to say anything. |

just want to give you a chance. Don't make it any
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nore conplicated, that's all | ask

M. Aguglia, why don't you go first?

MR. AGUGAI A: Richard Agugliawith the | aw
firm of Hunton and WIllians representing the
University of California which is in a sense a co-
Appl i cant because it has the eastern portion with the
uni versity buil ding.

Qur essential objection when we started
of f was that that the Applicant's buil ding as proposed
did not conplinment the university's building. But
we've worked those out, and they've agreed for a
setback and for certain types of glass that woul d be
transl ucent and protect the privacy and conpli nment the
school . So we were happy with that and we were
prepared here to endorse them And that's our
essential position.

CHAI RPERSON M TTEN: Ckay. Thank you.

M. Gell.

MR, CELL: Thank you, Madanme Chair,
menbers of the Conm ssion.

As | listened to the discussion back and
forth a nunmber of things were racing around in ny
head. And 1'Il try not to make things nore
conplicated than they are. But it does seemto ne

t hat the extension has been presented to you in |ight
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of a nodification to the 1998 approved PUD. | don't
see any other way to look at it.

And I f the Conmmi ssion wants toreviewthis
fromthe start, | think the only appropriate thing is
to have them make that subm ssion. | believe that in
'98 the Commission really anticipated this when it
said that if you can't develop either site, then
consider this and go right back to SP2, any of the
controls on SP2 automatically. Then it said if you
can only devel op one of them cone back to us within
120 days and tell us how you want to nodify the
project. As far as | know that wasn't done. Now I
know in the nmeantinme there were extensions. But that
t hi nki ng t hat the Conm ssion had at that tine it seens
tone indicated that they really expected that if they
couldn't develop the second site wthin that
reasonable tinme, that it would revert back to SP2 and
it woul d need the Conmm ssion to make that action. It
couldn't automatically go back to it because it was
part of a PUD and there were other aspects of this.
It wasn't a site that at that point that could be even
devel oped as SP2. But the Commi ssion could easily
have said under these conditions we'll divide the
lots. This lot that has not yet been devel oped woul d

be devel oped as SP2. And | think that's really where
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the Conmi ssion was at that tine. That's the only
i ndication | have of their thinking about what woul d
happen if the second site didn't get devel oped.

W have i ssues about the anmenities, those
are going to have to be sorted out if this is treated
as a first-stage, but | think that can be done.

And | think nore inportantly that this
whol e project, this new project, the second phase
really has to be seen in the context of the changes in
Dupont Circle that have taken place since '89 and in
fact since '98.

This city has seen really a trenmendous
growh in the nunbers of office buildings that are
avai l abl e and the kind of econonic devel opnent that
we' ve seen and really should take a fresh | ook at how
t hat site shoul d be devel oped.

So | would concur with the thinking that
|"ve heard fromthe Conm ssion that they be given tine
to come back and refile as a first-stage.

CHAI RPERSON M TTEN:. Thank you.

M. Feol a, | thought you were reaching for
the --

MR. FEOLA: Well 1'mlooking at the 1998
order and M. Gell is correct. It says if one of the

two buildings that were approved in 1998 were not
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ef fectuated, then we'd cone back to this Comm ssion
for a nodification, which was done. There was an
extension instead of a nodification. The Comm ssion
at the time accepted that in lieu of a nodification.
W went through a coupl e of extensions.

As t hose of you who were on t he Conm ssi on
recall in 2001, the Human Ri ghts Canpaign cane to this
Conmission with a nodification because the hotel
wasn't working. They dropped that for reasons that
they could articul ate, not ne.

And so it isn't that this property owner
has just thrown it aside. |It's been struggling with
what to do with an approval that the Conmm ssion
granted now it's six years ago or eight years ago
seven years ago, whatever it is. And we recognize
t hat conditions have changed which is why we filed the
nodi fi cati on.

The tinme extension was, as M. Bergstein
said, a placeholder. It's just to allow this
Conmission to act in the best interest of the
community and District of Colunbia to carve out what
goes here. | don't think it's inthe city's interest
to allow a matter of right SP2 building to go here.
| think it would be better served because there's a

PUD next door to let them work together through this
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Conmi ssi on.

Now we're prepared to make a case that
this new building, the office building, is
appropriate. It's appropriate under the conprehensive
plan. It's appropriate in all the changes that have
happened in Dupont Gircle. And it's appropriate
because the previ ous approval which everybody went in
with good faith didn't work. W can present that
rational e tonight. And if the Commssion isn't
satisfied, it can turn it into a one-stage, it can
turn it down, it can make significant changes. W're
not asking you to design the building. W're asking
you to concretely critique what we present to you.

| f we cone back with a building that's one
story less in a first-stage and you don't like it,
then we got to do it again. It seens expeditiously,
it would be nore expeditious to walk it through now,
hear what the Conmission's concerns are. W have a
rationale. You may not agree with it. You nay not
like the building. But it seenms it would be better
served to hear it out. At the end if you don't Ilike
it, you can either turn it down or turn it into one-
stage. You always have that right.

| don't know what else to say. | mean

this site has been vacant for a long tine. | don't
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think it's serving the ANC, the Applicant, the city as
a surface parking lot in the long term

CHAI RPERSON M TTEN: Right. And | don't
want you to think that. There's a couple of nessages
that just based on your comrents that | want to just
clarify.

| think notwi thstandi ng what M. Gel |l just
said we are not confortable with sendi ng you back with
SP2 matter of right, okay? W're not confortable.
That's why we're struggling with this and that's why
this is a little bit anonal ous. So | appreciate
everyone' s assistance with that.

And the other thing is no one is
suggesting that that parking lot should be there
another day. | nean | live around there and | wal k by
it alot. So |l know what you're referring to and |
don't think that's a condition that we're advocating
for either.

The best thing that | can tell you unless,
and I'mjust going to try and synt hesi ze what has been
said and not said, |'ve tried to suggest what |I'm
unconfortable wth. I would Ilike a stronger
recognition of the fact that there have been these
background changes, if you will, to Dupont Circle

And |' mnot suggesting that you have to go back and be
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bound by them But | would like nore of an
acknow edgenment of the fact that the Conm ssion has
chosen to treat Dupont Circle in a different way and
that is derived from concerns about height and
density. And | don't feel that that recognition has
mani fested itself in this proposal. | don't know how
else to say it again.

| think M. Parsons at |east shares that
Vi ew. | think that maybe for the rest of ny
col | eagues who don't feel confortable articulating
specifically what they would want you to change they
want to step back and talk about this in a nore
general way than we will if we're | ooking at the | evel
of detail on the plans that we have in front of us.

So | guess what we're asking you to do is
rat her than just plow ahead tonight we want to naybe
just use the word that M. Cell said, take a fresh
| ook. We want a fresh |l ook. And you can't do that by
goi ng ahead tonight. That's not a fresh | ook.

Is it fair to say that we want a fresh

| ook?

COW SSI ONER JEFFRI ES:  Absol ut el y, Madane
Chair, | duly agree with you. | really do support
what you're saying, | mean this whole notion of a

fresh 1 ook. The fresh | ook m ght not necessarily, for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

34

me and |'m speaking for nyself, increase less in
density or height or any of that. But there have been
changes to the Dupont Circle area. There are a nunber
of things that M. CGell has spoken about. And | just
think that it would be nice if those things can be
addressed very directly in this first-stage PUD

So, Madanme Chair, | agree with you. And
| think everyone is saying that to a |l arge extent that
there needs to be sone |evel of change. There are
some Conmi ssioners here who are telling you exactly
what to do and |I'm just telling you to just take
anot her | ook. |"'m being a little bit nore genera
because |I'm not necessarily on page yet with you to
drop the building or reduced FAR

| know that we're sending sone m xed
nmessages but | think we're on the same page as it
relates to taking a fresh look, looking at this
building in a new context or a different context than
we had started earlier. And | think at that point we
can start to take a fresh look in review of it.

VI CE- CHAI RPERSON HOOD: Madane Chair, |I'11
just add. If the word or acronym of fresh | ook wll
get us to where we need to be to the first-stage PUD
let's take the fresh look. | just think we've been

tal ki ng about where we want to be now for 20 m nutes.
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And now it is time for us to just do it.
If not, I'Il nmake a notion to deny it all.

CHAI RPERSON M TTEN. COkay. Did you have
anyt hing to add?

COVMM SSI ONER TURNBULL: 1'd go along with
your approach to a fresh ook. M feeling on a fresh
ook is that it's not this project com ng back in six
nonths. That's not a fresh look. That | would not
accept .

CHAI RPERSON M TTEN: Ckay. That's the
best I"'mgoing to be able to do for you, M. Feol a.

No, please don't <call out from the
audi ence.

M. Feola, we're struggling w th sonething
here. Ckay?

MR FECLA: | hear that.

CHAI RPERSON M TTEN.  And, M. --

MR. FECLA: Wiy did we set the case down?
W set it down. W had a hearing set for Septenber.
These plans haven't changed and now it's Decenber.
Now we're going to do a first-stage and then if that's
approved, then we have to cone back to a second- st age.
We're talking another 24 nonths before there's an
opportunity to apply for a building permt on a site.

It just doesn't nake sense to ne. But it's your call.
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CHAI RPERSON M TTEN: Okay. The direction

that we're giving and | understand your frustration
| don't think that the alternative would please you
anynore. The alternative that the Conm ssion's
confortable with anyway is that we are directing you
to cone back within six nonths with a first-stage
application that is as responsive to the conments of
t he Comm ssion as you can make it. And | can't wing
any nore specificity out of the Conm ssion than that.

COWM SSI ONER JEFFRIES: And | have t o say,
| nmean let's just make certain that we're -- | think
that the Applicant has been given a lot of
information, quite frankly, tonight. So | would hope
| nmean we' ve had one Comm ssioner who just basically
told you not to bring back the same project. | don't
know how much nore direction you need. And we've had
two Conmi ssioners that have basically commented on
hei ght and density. | think you have been gi ven sone
direction. | think it would clearly be a m stake to
come back with the sane project. Again, you have ne
that's saying that | mght not agree wth ny
Comm ssioners but 1'mjust one vote here. But | think
you've been given a lot of direction. So, | don't
know what nore to add here.

CHAI RPERSON M TTEN: Ckay. Anyone el se on
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t he Conm ssi on want to comment before we close it out?

Okay. Then we're adj ourned.

(Wher eupon, the neeting was adjourned at

7:46 p.m)
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