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P-ROGCEEDI-NGS
(10: 14 a.m)

CHAI RPERSON GRIFFIS: Wth that, let ne

call, as we replace those up here, and al so ask our
Zoni ng Commi ssioner to join us, M. Turnbull, who will
be with us, as M. Mann also will join us for our

nor ni ng heari ng.

And, of course, it is still the 20th of
Decenber 2005, and | welcone you all and say good
norning. This is the Public Hearing of the Board of
Zoni ng Adjustment of the District of Colunbia.

My nane i s Geoff Griffis, Chairperson; Ms.
MIller, and our other esteened coll eague and Board
nmenber, M. Etherly.

As |'ve indicated, we have a new Zoning
Comm ssioner, who is joining us, M. Turnbull. Ve
wel come himthis norning for a full and rigorous day
of heari ngs.

Take a little side note, we kind of
spoil ed himlast week with a holiday party, and so he
came back expecting cookies and tea all day. However,
we' re going to get down to busi ness very qui ckly here.

And, of course, M. Mann representing the
Nat i onal Capital Pl anning Conm ssion.

Copies of today's hearing agenda are
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avai l abl e for you. They are located at the table
where you entered into the hearing room You can pick
it up and see where we are. W are going to nmake up
an awful ot of tine as we get goi ng now.

| would normally at this tinme say that
t here are nunerous ways that we are bei ng recorded and
br oadcast . The nobst inportant, of course, is the
Court Reporter, who is sitting on the floor to ny
right. There are several things attendant to that
which you will need to nmake note.

First of all, before conmng forward to
speak to the Board, you will need to fill out two
Wi tness cards. Wtness cards are avail abl e where you
entered in the hearing room and also on the table
where you wi Il provide testinmony right in front of us.
Those two cards should go to the Recorder prior to
com ng forward

W are finishing up the entire renovation
of this hearing room and the Ofice of Zoning, to
better serve the public and have easi er public access.
W are not fully connected, so we are not being
broadcast live on the Ofice of Zoning's website, as
we wi || be shortly, probably within the next coupl e of
weeks. But today that is not the case.

However, we woul d ask that you still turn
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off cell phones, beepers, or any other distractive
noi se- makers, so that we don't have a disruption of

the testinony or the transmssion for the Court

Reporter.

The procedure in special exception -- for
special exceptions -- the procedure for special
exceptions and variances is as follows. First, we

hear from the applicant in their case presentation.
Secondly, we wll hear any government reports
attendant to the application. Third, we wll hear
fromthe Advi sory Nei ghbor hood Conm ssion. Fourth, we
will hear from persons or parties in support of an
application. Fifth, would be persons or parties in
opposition to an application. And, sixth, finally we
give an opportunity for the applicant to give us
sumations or conclusions or, in fact, provide
rebuttal testinony, if required.

Cross exam nation  of Wi tnesses is
permtted by the applicant and parties in a case. The
ANC within which the property is located is
automatically a party in the case, and, therefore,
participates as a full party, which includes the
ability to cross exam ne w tnesses.

| will givedirectionandtineconstraints

on cross examnation, if needed, as we get into

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7

specific cases. | don't anticipate any in this
nor ni ng' s agenda.

Let me nake an inportant note that all --
the Board will deliberate on each of the cases that
are heard today, and | imagine that we will hear the
full cases today in this norning' s session. It should
be noted that we wll deliberate solely on that
information that is put into the record, soit's very
i mportant, of course, to get either in witten forum
or in oral testinony what you want the Board to
del i berate on in the case.

Attendant to that al so, we ask peopl e t hat
are present today not engage Board nmenbers in private
conversations today i n and around the heari ng room so
we do not give the appearance of receiving information
out si de of the record.

The Sunshine Act requires us to conduct
all our hearings in the open -- all our proceedings,
rather, in the open and before the public. This Board
does enter into Executive Session during and after
heari ngs on cases. W use our Executive Sessions for
reviewing facts of a case, but we also, in limted
ti mes, deliberate on cases.

This is in accordance with our rules,

regul ati ons, and procedures. It is also in accordance
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Let me ask all of those who are here t oday
who are anticipating or will be testifying before the
Board, providing us information, if you would pl ease
stand and gi ve your attentionto Ms. Bailey, who is on
my very far right -- left, rather, and I will say a
very good nmorning to Ms. Bailey -- she is going to
swear you in.

MS. BAI LEY: Pl ease rai se your right hand.

(Wher eupon, an oath was administered to

t hose per sons pl anni ng to of fer

testinony.)

CHAI RPERSON GRI FFI' S:  Excel | ent. t hank you
all very much

Very well. At this point, then, we are
ready for any prelimnary matters. Prelimnary
matters are those which relate to whether a case will
or shoul d be heard today. Requests for postponenents,
conti nuances, or wthdrawals, or whether proper or
adequate notice has been provided -- these are
el enents of prelimnary matters.

Some famliar with our proceedings wll
know that | will now say if you have a prelimnary
matter, conme forward, have a seat at the table, as an

i ndication of having a prelimnary natter.
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| will ask Ms. Bailey if you re aware of
any prelimnary matters for the Board' s attention at
this tine.

MS. BAILEY: M. Chairman, nenbers of the
Board, and to everyone, good norning.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

MS. BAI LEY: Happy Hol i days. | hope
that's an appropriate thing to say.

(Laughter.)

There is two requests, M. Chairnan, for
post ponenent, and it has to do with Application 17413,
Kim-- Bill and KimAl ns, and the other one is 17407,
Kesher | srael Congr egat i on. Those are two
applications scheduled that are requesting a

post ponenent, M. Chairnman.

CHAI RPERSON GRI FFI S: Excel | ent. Why
don't | have everyone introduce thenselves for the
record at this point. | forgot to say that in ny

openi ng, but when you come forward to speak to the
Board you will need to state your nanme and address for
the record just once, so that we have that correctly
on the record.

M. Gell?

MR CGELL: Yes, M. Chairman. M nane is

Stephen Gell. I'mrepresenting both Dr. Alnms and his
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wi fe and Kesher Israel Congregation. M address is
Fifth Floor, 1101 30th Street, N W

And | would ask that the Board take them
in reverse order, if you would, with Kesher Israe
first and then Dr. Al ns second. | note that there are
a great many people here who have an interest in the
Kesher |Israel case, and | have no problem wth
resol vi ng any postponenent on that one first.

The other reason is that | think the date
that we select for postponing the hearing would be
nore critical for Kesher Israel than for Dr. Al ns.

CHAI RPERSON GRI FFI S: And why are we
| ooki ng at a postponenent of this case?

MR. CGELL: The -- I'msorry. Wich case?

CHAI RPERSON GRI FFI'S:  The Kesher |srael.

MR. CELL: The reason we're asking for the
post ponenent is that when we net with the comunity we
di scovered that there were a great many i ssues that we
had not anticipated. Kesher Israel decided that they
really should rethink the size and scope of the
proposed daycare center. And we are in negotiations,
we agreed with the ANC that we would ask for
post ponenent, and that --

CHAI RPERSON GRI FFI'S: | understand that.

MR, GELL: -- would give wus sone
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addi ti onal tine.

CHAl RPERSON GRI FFI'S: It doesn't seemli ke

there's nmuch objection to it admnistratively -- is
here, not objecting also, and we'll get to him I
guess ny concernis this: do we needto -- do we need

to expand our tine of which applications need to cone
in? Should we set it off a year that you need to put
an application in?

Because | don't understand why you woul d
not have had enough tine to have at | east understood
the issues you need to address. |  nmean, our
regul ati ons under 205, which you're coming, are fairly
-- fairly clear what needs to be addressed. | guess
' mconcerned, M. Cell, that we have sone -- that we
have again a schedul e for hearings, and that we won't
be able to proceed with them

So hel p me understand why you woul d not
have been aware of these el enents, and why the tine
previously -- you've been on this for a bit, right?
So we'll -- where was the inadequacy of tine?

MR GELL: Well, that's a fair question,
and, frankly, we regarded a 24-student school as being
such a small facility that it would not have -- it
woul d not generate the kinds of concerns with traffic

and par ki ng that have been generated. W were | won't
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say blind-sided because it's nobody's fault but ours,
but we really didn't anticipate the reaction that
we' ve gotten fromthe nei ghbors.

And we just feel that we -- it would be
unfair to us and to the neighbors, really, to try to
proceed under these circunstances. And | agree, we
had a couple of nonths. There m ght have been tine,
had we known earlier on that there would be that
reaction.

CHAI RPERSON GRIFFI'S:  Ckay. And who is
with you, or not? Do you want to introduce yourself,
pl ease?

M5. MOORE: Yes. |'m Pama More, and |
am an ANC Conmi ssioner, 2E-06. The --

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. MOORE: -- Kesher I|srael Congregation
isinm district. | believe you have a letter from
our chairman appointing me to represent the ANC

CHAI RPERSON CRI FFI S: Yes, indeed so.
Exhi bit Nunber 34.

M5. MOORE: My address is 2725 Dunbarton
Street.

CHAI RPERSON GRI FFI'S:  CGood.

M5. MOORE: Washington, D.C

CHAI RPERSON GRI FFI'S: Wl |, wel cone, Ms.
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Moore, we appreciate you being here. Did you have a
position that you wanted to state regarding the
post ponenent ?

M5. MOORE: The ANC di d take a position at
its Decenber neeting in support of postponing.

CHAI RPERSON CGRI FFI' S:  Ckay. Good norni ng.

MR AGUGI A: Good norni ng. Ri chard
Aguglia with the law firm of Hunton & WIlians at
Suite 1200, 1900 K Street, N W I'"'m representing
Wal ter and Cathy | saacson. They are the nei ghbors who
are inmediately adjacent to the proposed child care
devel opnent center, and would be nost greatly
adversely inpacted.

W are opposed to the application. W are
not opposed to a continuance. W would like if we
could have -- if the Board could review our party
status request.

CHAI RPERSON CRI FFI S: Ri ght . And |'m
sorry, | should have stated that, but it's -- it's
clearly our intent to establish parties in this case,
so that we can then get to the notion for a
conti nuance, but -- as we have somewhat no opposition
or concern about continuing. | probably stepped ahead
of it too quickly.

Ckay. Board nenbers, any ot her additi onal
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prelimnary questions at this tinme?

VI CE CHAI RPERSON M LLER: |' mj ust curi ous
when this issue was first brought to the ANC, not the
post ponenent question but the issue of the child
devel opnent center in general.

M5. MOORE: Vell, | believe it's -- |

believe that it's your Board of Zoni ng Adj ustnent that

sends out that notice, and we did receive that -- |'d
have to go back to nmy notes. But I will be very
honest, | think we received it back in Cctober, and

did contact M. Cell asking for an opportunity to
bring the nei ghbors together to discuss this. It did
not happen for a long tine.

CHAlI RPERSON CRI FFI S: Ckay. Vell, 1'm
certain you all share our concern al so. You don't
need to make two trips down here. So we'll work very
hard and vigilantly not to have this happen agai n, but
we are faced with what we have today.

So let's nove ahead. Unl ess there are
other prelimnary questions, at thistime l'dlike to
go through the request for party status. W have
Exhi bit Nunber 32, Teel diver. Are they present?
Aiver?

MR AGUGLIA: | was told that they were

not present, but would -- we're opposed to the
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application, but we're not opposed to the conti nuance.

CHAI RPERSON GRI FFI S: Ckay. Jenni fer
Meade Hatcher present? M. Kornack? M. Enders?
Yes, very good norning to you, Sir.

And, M. Aguglia, you are representingthe
| saacsons with 1314 28th Street, NW M. Aguglia,
did you have tine -- an opportunity to speak to any of
the other parties that have requested -- or, rather,
t he persons that have requested party status in terns
of joining into a single party in opposition?

MR AGUGAIA: | have not.

CHAI RPERSON GRI FFI'S:  Ckay. M. Kornack,
if you wouldn't mind comng up and having a seat,
we're going to probably have a couple of quick
guestions for you.

M. Aguglia, you could stay. |If we could
just get an extra chair.

M. Kornack, | know you're very aware of
the threshold on which we wll judge parties and
establish parties or not, and we appreci ate your very
conpl ete request for party status in this case. It's
Exhi bit Nunber 24.

O course, there's two primary ways to
participate in public hearings, either in support or

in opposition for that natter. One is as a person, in
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which case | will call people up to provide testinony.
It's a straight testinonial, and the Board will hear
you and obviously take into the record all of your
t esti nony.

The other is as a party. A party is a
full and equal participant as the applicant. So the
applicant will present a case. W wll then -- any
established parties, we will ask them to present a
case. You have the ability to cross-exam ne, as |
said alittle bit in ny opening, but also you have --
as you have the ability to do certain things, you have
the responsibility, likew se.

| f the Board asks for additional
information or wants certain be it graphic or |ega
docunents created, you will be required to do that, as
t he applicant woul d be al so.

My question to you is twofold. First of
all, whether you are willing or wanting to pursue and
participate as a party in the case, or as a person
and then, secondly, the -- one of the aspects, and |
think the nost inportant, is the | ast question in the
application that goes to, howare you significantly or
distinctly uniquely inpacted by this?

As you have raised simlar issues, as M.

Agugl i a has al so rai sed and which he'll have to answer
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all of these questions, as you have sinmlar issues and
el enents of concern with this, do you think that you
are anywhere -- how are you distinctly inpacted? O
have you thought about joining into a single party?
"Il repeat any of that, if you need clarification.
MR, KORNACK: I think I would like to
participate as a person, and | have conments that |

could provide in addition to whatever | have provided

as -- in my application here.

CHAI RPERSON GRI FFI'S:  Excellent. | think
that's well said, and we appreciate that. | think we
will look for you to provide additional testinony.
This is in the record, and we'll take this as a
witten part of the testinony -- your application.

But absolutely we'll give you an

opportunity, when we set the new date on this, to
provi de additional -- and then, we'd al so ask that you
have that in witing and you can submt it in. Very
wel | .

MR. KORNACK: Ckay.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch

| don't know -- Board nenbers, assist ne
in looking at the others that are not participating

here. Perhaps the residents of the area that are here
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know the Hatcher and Oiver parties. Wre they not
comng in because there was a question of
post ponenment? Yes, |'msorry. You just need to be up
at a m crophone.

M5. | SAACSON: M. Giffis, ny nanme is
Cat hy |saacson, and | amrepresented by M. --

CHAI RPERSON GRI FFI'S:  Coul d you just cone
up? Because | can't have you tal k, because you' re not
on the record.

M5. | SAACSON: |"'m represented by M.
Agugl i a here.

CHAI RPERSON GRI FFI' S: Yes.

MS. | SAACSON: But Ms. Teel diver and Ms.
Jenni fer Hatcher are very close neighbors of ours.
Ms. Aiver lives directly across the street fromthe
proposed site of the child devel opment center, and Ms.
Hat cher lives on Dunbarton Street, right around the
corner fromthe proposed site.

CHAI RPERSON GRI FFI'S:  Okay.

M5. | SAACSON: And they are both away
because of the holidays. They could not be here.

CHAI RPERSON GRI FFI'S: | see.

M5. | SAACSON: But they would li ke -- they
woul d |i ke party status. |'ve tal ked to both of them

CHAI RPERSON GRI FFI'S:  Were t hey awar e t hat
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t hey could come and provide testinony?

M5. | SAACSON: | don't think they were
aware that party status would be decided at this
parti cul ar hearing, no.

CHAI RPERSON GRIFFI'S: | see. Do you have
any objection fromyour personal view of having them
join with you in ternms of formulating your case
present ation?

M5. | SAACSON: | actually think nei ghbors
may have distinct interests in this case.

CHAI RPERSON GRI FFI'S:  Okay.

M5. | SAACSON: And may want to remain
separat e.

CHAI RPERSON GRI FFI'S:  (Okay. Comments?

VI CE CHAI RPERSON M LLER: 1" mwondering i f
you coul d el aborate on that, how your interest m ght
be different fromyour neighbor's interest. At |east
you can speak for yourself. They're not here, but you
are.

M5. | SAACSON: Well, I'I1 tell you, in Ms.
Qiver's case, for instance, she has a driveway that
isdirectly across the street, an active driveway that
she uses that is directly across the street fromthe
proposed site.

CHAl RPERSON GRIFFI'S:  Maybe M. Aguglia
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shoul d speak to it.

MR. AGUGLI A: | understand your question,
and perhaps we need a little bit of time to talk with
t he nei ghbors. | think what ny client was sayi ng was
there may be different reasons for their opposition.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. AGUGLI A: But the opposition appears
to be unified --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR AGUG.IA: -- against. Andtrafficis,
of course, a huge concern. It's a very narrow street.
Parking is extrenely difficult. These will be snal
toddlers that will have to be escorted off the bus.

No traffic study has been submtted by the applicant,
sowe will explore -- to assist the Board -- a unified
party status of the neighbors, if that is possible.

CHAI RPERSON GRI FFI'S:  Okay.

COW SSI ONER  TURNBULL : | wonder if |
m ght - -

CHAI RPERSON GRI FFI'S:  Oh, yes. Pl ease.

COW SSI ONER  TURNBULL: | guess in
clarifying that, is it our understanding that both of
the other parties -- Hatcher -- are in opposition?

MR AGUGALI A: Yes, that is correct.

CHAI RPERSON GRI FFI'S: Ckay. | think we're
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going to leave it at this. | think we can take up
Cathy and Walter |saacson's request for party status
at this tinme, as represented by M. Aguglia, who is
present.

And then, what |"'mgoing to dois hold for
further discussion the Hatcher and Enders-Kornack
request for party status. W'd anticipate that you
will be talking to them if they could join -- in
fact, all of the neighbors. O course, that makes for
a nmuch nore concise and perhaps persuasive case
present ati on.

W will allow themto address the Board,
so essentially postpone decisions on theirs, unless
there is another option. Yes?

VI CE CHAI RPERSON M LLER: W were just
saying that we think you were referring to Hatcher as
possibly comng as a party. | think Enders and
Cycoran -- sorry, | don't have the nane right. But he
just said he wanted to participate as a person.

CHAI RPERSON Rl FFI S: ['"m sorry. Yes,
you' re absolutely right.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON CRI FFI S: Ri ght . Ri ght,
Hat cher and Aiver. W have those two that are out.

kay. Let's hear -- any additional questions for M.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

Aguglia, representing the I|saacson household as a
party? They are the nbst proxi mate neighbors, of
course, adjacent to, and there's an i nportant issue of
rising to the |l evel of unigueness.

But al so, have enconpassed all of the
el ements, of course, under 205, and raise certain
substantial concerns that they have said would, in
fact, inpact them-- be it the traffic, but also in
the witten subm ssion, also the nunbers of children
and staff, as long as el ements of character have been
addr essed. We're obviously not talking about the
substantive issues here, but nam ng them as how t hey
m ght be uni quely, distinctly character -- or inpacted
i f approved.

| would support the party request in
establishing the | saacsons as a party, but |et me hear
from ot hers.

MR,  KORNACK: Excuse ne. May | ask
again, the difference between party and person. I
guess | wasn't really fully appreciating the
di fference.

| would like to join the |saacsons and
Teel Aiver and others in the sane sense. And | may
have m sspoke when | said "person,” so --

CHAI RPERSON GRI FFI'S:  Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23
MR. KORNACK: -- could you --

CHAI RPERSON GRI FFI'S: | don't necessarily
think you may have, but | appreciate your concern.
|"mgoing to keep it open for the next hearing as a
prelimnary matter, where if there are adjoined
nei ghbors, which you could be a part of --

MR, KORNACK:  Yes.

CHAI RPERSON CRI FFI S: -- that want to
bring -- or under one party, | think that would be
appropriate to hear with that. Qutside of that, |
don't see that your interest will be di m nished at al

MR. KORNACK: Ckay.

CHAI RPERSON @RI FFI S: -- as we find
duplicity in the opposition of those el enents, neaning
you will give -- be given an opportunity to speak
specifically to what you want to say as a person, and
then the party in opposition is also enconpassi ng an
awful lot of the larger issues for the bl ock.

But | think we'll leave it open for
further prelimnary matter when we hear this case, if
thereis alarger party in opposition that is actually
creat ed.

MR. KORNACK: Ckay.

CHAI RPERSON GRIFFI'S: 1s that everyone's
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sense?

VI CE CHAI RPERSON M LLER | just want to
bring the parties' attention and the community's
attention to our regulation, which is 3117.4, which
tal ks about how nuch tine parties and persons in
opposition shall have to present their case. And it
tal ks about them as collectively having a certain
amount of tine.

So it's to your advantage, not just the
Board's efficiency, if -- if you do come together and
coordinate as one party before you nmake your
presentation, so that you all have control over your
time. So that's why we kind of -- ask those kind of
guestions, if you have simlar enough interest.

CHAI RPERSON GRI FFI S: Ckay. Anyt hi ng
else? M. CGell, conments on the |saacsons' request
for party status?

MR CELL: M. Chairman, we have no
objection to Ms. |saacson being a party. W would,
for the record, note that we m ght have objection to
t he ot hers, but | understand you want to put that off.

CHAI RPERSON GRI FFI'S:  Right. Good.

Ms. Moore? Can the ANC t ake any position
on the request for party status of the |saacsons?

M5. MOORE: | would be in support of it
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al so.

CHAI RPERSON GRI FFI'S: Okay. Very well.
Anyt hi ng el se? Board nenbers, comments? |s there any
objection to establishing the | saacsons as a party in
opposition in this case?

(No response.)

Not noting any objections, we'll take it
as a consensus of the Board to establish Cathy and
Walter |saacson, which are the abutting property
owners, as represented by M. Agugli a.

Good. Wiat el se do we have, then, in
prelimnary matter on this? W need to set a date, if
" mnot mstaken. M. Cell, what were you proposing?

MR CELL: M. Chairman, we would
appreci ate about two nonths to get everything squared
away, including several neetings we anticipate with
t he nei ghbors. W want to conplete a traffic study,
and so forth.

W are alittle concerned about pushing it
off more than that, and | realize that this is subject
to your own cal endars. But the school would like to
start in Septenber, if they can, and they are going to
have to hire staff, and so forth, and it gets nore
difficult the later the Board' s decision is. So

that's --
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CHAI RPERSON GRI FFI'S:  You're | ooking for

sonme --

MR GELL: Wth that in mnd, two nonths
would do us fine. But | don't know if you have the
tinme to --

CHAlI RPERSON CRI FFI S: March? March is
what you're | ooking at?

MR. GELL: Either end of February or the
end -- or sonetine early in March, yes.

CHAI RPERSON CRI FFI S: Ms. Bailey? | t
| ooks Iike we could do the 14th of February, or the
21st of February. Oherwise, we're going to have to
put it off until probably the 3rd --

MR. GELL: Maybe the 21st woul d be better
for the ANC

M5. MOORE: | don't have the ANC cal endar

with me, but | believe it is -- we're early in
February, and so it's -- can you be ready to present,
| guess.

MR GELL: | believe we can. | think the

21st would work for us.

CHAI RPERSON GRI FFI'S:  Okay.

MR GELL: | think I have another case on
the 14th. Sonehow that date strikes a chord.

CHAI RPERSON GRI FFI S: It's an inportant
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day, not necessarily in zoning.

(Laughter.)

Ckay. Well, let's hear -- M. Aguglia,
difficulty with the 21st?

MR AGUAIA: That's fine.

CHAI RPERSON GRI FFI'S:  Okay. Anyone el se
have a concern on the 21st that's present today?

(No response.)

Not noting any, Ms. Bailey, why don't we
do that? It would be in the afternoon, if |'m not
m st aken, correct?

MS. BAILEY: First case in the afternoon,

CHAIl RPERSON GRI FFIS: Geat. Very well.
Thank you all very nuch. Appreciate everyone com ng
down. And, of course, now that we've established
parties, you all are well aware you'll be serving, and
anyt hing that conmes in to the record, of course, wll
be served on the ANC and the applicant and the party
in opposition. So we'll nmake sure that we have that
done.

W will see you all on the -- what did |
say, 21st? 21st. Good. Thank you.

| note M. CGell is on the second case of

t he day, too, which was 17413, but what I'd |i ke to do
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is call the first case this norning. | think we can
get through it, and then we can take up the next case,
because there is also a prelimnary matter on that,
which | want to do within the case.

So if we're ready, why don't we call up
the first case for the norning. | know you have one
ot her case, but we're going to get through this first
one that's on the schedule first, and then we're going
to come back to you for your case, as you have a
prelimnary matter that I want to take up within the
case.

MS. BAILEY: Application Nunmber 17406, of
Dana Perino, pursuant to 11 DCVR 3104.1, for a speci al
exception to construct a rear addition to an existing
single-famly row dwelling under Section 223, not
neeting the lot occupancy requirenments -- that's
Section 403. The property is zoned R-4. It's |ocated
at 318 16th Street, S.E., Square 1089, Lot 58.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
Ms. Bail ey.

Good norning. Are we ready to go?

MR HOUSTON.  Yes.

CHAI RPERSON GRI FFI'S:  Excellent. [If you
woul dn't mnd turning your mcrophones on, and just

stating your name and address for the record.
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MR. HOUSTON. My nane is Andre Houston

|"mthe architect for the project.

MR McMAHON. My nane is Peter MMahon
My wife is the owner of the house, and | reside there

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR McMAHON: -- 16th Street, S E

CHAI RPERSON GRI FFI S: And a very good
norning to both of you.

First of all, let me just clarify, we do
have -- we got this through Exhibit Nunber 27, which
is the ANC report, 6B. 1Is the ANC represented today
for this application? 6B?

(No response.)

Not noting any representation, let's take

this up at this point, just -- it is just a few days
tardy. |s there any objection to waiving it into the
record?

VI CE CHAI RPERSON M LLER:  No obj ecti on.

CHAI RPERSON GRI FFI S: Not having any
obj ection, does the applicant have any objection to
taking that into the record?

(No response.)

No objection from the applicant either.

Very well. W can nove ahead. The record is ful
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with all of the filings, as | understand it.

And, of course, this is Section 223. |Is
there anything el se you'd like to highlight for us?

MR, HOUSTON. Excuse ne?

CHAI RPERSON GRI FFI'S:  Any hi ghl i ghts you'd
like to provide for the Board's attention, outside of
t hat which you've already put into the record?

MR, HOUSTON:  No.

CHAI RPERSON GRI FFI'S:  Okay. Is there any
guestions for the Board for clarifications at this
poi nt ?

MR. HOUSTON:. Oh. | was asked by soneone
to provide a front elevation, which is here. There
was a m sunder st andi ng. This is not in a historic
district. Soneone said it was, but | called the HPRB
people and it's not in a historic district.

CHAI RPERSON GRI FFI'S: | see. GCkay. Good.
Excellent clarification, then.

So just for -- the front el evation, which
you've just held up there, reflects the section which
is what's in the record.

MR HOUSTON.  Yes.

CHAI RPERSON GRIFFIS: Is that correct?

MR HOUSTON.  Yes.

CHAlI RPERSON @RI FFI S: And the front was

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31

| ooki ng at the open deck.

MR HOUSTON.  Yes.

CHAI RPERSON GRI FFI' S:  And we see t hat ki nd
of in the flat elevation.

MR. HOUSTON:. That's right.

CHAI RPERSON GRI FFI'S: I ndeed. And then,

there's that one master bedroom that's added on to

t hat | evel

Ckay. Any other clarifications?

VI CE CHAI RPERSON M LLER: | have a basic
guesti on. The addition in the back that -- it's

repl acing the porch, is it going further back than the
porch extended?

MR.  HOUSTON: Yes, it wll be going
further back.

VI CE CHAlI RPERSON M LLER: How nuch furt her

back?

MR. HOUSTON: The porch goes about five
feet. It's going about 15 feet.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

CHAI RPERSON GRI FFI'S:  Okay. Let's | ook,
if you don't mnd, at your Exhibit 6 in the
submi ssi on, which is the photographs.

MR, HOUSTON: Yes.
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CHAI RPERSON GRI FFI' S:  There' s a phot ogr aph

of the rear of the buil ding.

MR HOUSTON.  Yes.

CHAI RPERSON @RI FFI S: And there's a
covered area where you walk out, and there's this
covered area. That is essentially, you said, how
much? What's the dinmension of that?

MR. HOUSTON:. The existing porch i s about
five feet.

CHAI RPERSON GRIFFI'S: Sothat's only -- so
it's a covered -- okay. And so that's com ng down.

MR HOUSTON.  Yes.

CHAI RPERSON GRI FFI'S:  There's a two-story
addi ti on goi ng back on of about 15 feet.

MR. HOUSTON. That's right.

CHAI RPERSON GRI FFI S: And then, beyond
that, there is the new entrance.

MR. HOUSTON: A little dog leg, that's

correct.

CHAI RPERSON GRIFFI'S:  And then, there's
the -- there's this kind of a screened porch on top of
t hat .

MR HOUSTON: That's correct.

CHAI RPERSON GRI FFI S: | see. | see.
kay
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COMM SSI ONER TURNBULL.: | wonder if |

m ght ask a question.

CHAI RPERSON GRI FFI'S:  Yes, pl ease.

COVMM SSI ONER TURNBULL: | nthe photograph,
does -- aml assumi ng that the addition, then, goes up
to where the parking space is?

MR HOUSTON. Yes. That's the furthest
extent where the little dog | eg pops out.

COW SSI ONER TURNBULL: So there's stil
a parking space where you --

MR HOUSTON: Yes. There's 20 feet, which
i s enough for parking, and it's enough for a rear yard
requirenent. So we're not asking for any vari ance or
any special exception for the rear yard. And the dog
| eg defines an open court, which neets the criteria
for an open court, so we don't need a special
exception for that either.

CHAI RPERSON GRI FFI S: Ckay. Any ot her
clarifications? Questions?

(No response.)

Let's nove ahead. If there are any
ot hers, we can pick them up

Let's goto the Ofice of Planning. Very
good nor ni ng.

MR,  MOCRE: Good norning, M. Chair,
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menbers of the Board. |'m John More, the Ofice of
Planning. W stand on the record in support of the
appl i cation.

CHAI RPERSON GRI FFI'S: I ndeed. Thank you
very much. Excellent report and very full. It is an
interesting analysis that is done that speaks about
the -- the unique characterization of the alley and
the open space behind. O course, this isn't a
vari ance, but a special exception, but it goes right
to those levels of elenents of special exception
whether, in fact, the light and air use and enj oynent
of the adjacent properties would be inpacted.

Qobviously, the Ofice of Planning is
supporting the application, having found that it would
not be detrinmental in those respects.

s there any questions of the Ofice of
Pl anning, then, fromthe Board? Yes, Ms. Mller?

VI CE CHAI RPERSON M LLER: | just have a
guestion about the inpact on the adjacent nei ghbors.
| think you made the statement that they're used to
amassi ng, because the porch was there anyway. But
this is going to be a greater massing, and -- but
there is no problens with that that you see, or that
you' ve heard fromthe nei ghbors?

MR. MOORE: There is a great anmassing. |
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don't think it will be that much of a problem again,
| ooki ng at the depth beyond the alley and the | ack of
structured devel opnent in that area. And the nei ghbor
| think is already on record in terns of supporting --
the adjacent neighbor in terns of supporting the
appl i cation.

VI CE CHAI RPERSON M LLER: Bot h of themdo?
They are both -- both nei ghbors?

MR MOORE: | think it's the one on the
one side. It could be both.

MR. McMAHON: May | nmke a statenent at
this point? | do, in fact, have letters from the
adj acent nei ghbors, two houses on either side, who
have witten that they have no objections. | also
did, in fact, go around the entire street, and
everybody on the street said they have no objections.

As it happens, the neighbors on either
side adjacent to it, and al so the second house to the
south, say that they may well indeed want to nake an
extension to their house thensel ves. So everybody is
happy.

VI CE CHAI RPERSON M LLER: kay. Thank you
very much

MR HOUSTON: The houses are about 40 feet

deep. They're not deep houses, so they could use an
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extension, all of them

CHAI RPERSON GRI FFI'S: Well, | think that's
an inmportant point to note. As we | ook at 223.2
there's a |ot occupancy that, you know, beyond 70
percent you cannot come in under special exception.
But even in the R-4 there's allowabl e 60 percent | ot
occupancy. This is so belowthat actual | ot occupancy
for the zone district that it's in.

So your point is these are 40 feet deep,
nmeani ng t hey don't occupy what we woul d | ook to as the
standard R-4 | ot occupancy. This is bringingit upto
just alittle bit above nine percent above what woul d
be matter of right.

MR. HOUSTON. Right.

CHAI RPERSON GRI FFI'S: Okay. Very well.
Any other questions, then, for Ofice of Planning?
Thank you very nmuch, M. More. Excellent report as
usual, and I rnust say that the -- the kind of oblique
aerial photograph, if you ve seen their report, you
shoul d get a copy of it. But it's very assisting in
noting the |l ocation and the setting of the applicant's
property. So it's a critical point for our own
del i berati on and anal ysi s.

Very well. We did have an indication that

Ms. -- that this was not in the historic -- in a
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hi storic district?

MR HOUSTON: That's correct.

CHAI RPERSON GRI FFI'S:  You wal ked t hrough
it with staff already?

MR HOUSTON: Soneone -- there is sone
report that it is, but --

CHAI RPERSON GRI FFI'S: | see.

MR HOUSTON: -- | clarified that with
HPRB. It is not.

CHAI RPERSON GRI FFI S: kay. Ckay. In
either case, there was sonme support to it, but we
won't have to even continue further on that. Let ne,
then, go to the ANC-6B again, ask if the ANC
representative is here today.

(No response.)

Not noting any ANC representative, we'll
take note of Exhibit 27 in which the ANC voted seven
to zero on the 15th of Decenber to reconmend approval
of the application. And | don't have any other
further additional comments on that, unless other
Board nenbers do, or the applicant has any
enbel | i shnents on that.

(No response.)

Not noting that, we do have additional --

let us go to any persons present in support of
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Application 17406, or in opposition, to conme forward
at this tine, persons to provide testinony in this
appl i cation.

(No response.)

Not noting additional persons or persons
present today --

MR HOUSTON: We have a letter fromthe
Restoration Society. | thought it was submtted,
perhaps it wasn't. But anyway, they support it, too.

CHAI RPERSON GRI FFI'S: I ndeed. | do have
t hat .

MR. HOUSTON. Ckay.

CHAI RPERSON GRI FFI'S:  And we' | | go t hrough
the list of, also, the other docunents that we have in
terms of support. W have the petition, which is
Exhi bit Nunmber 24, and we al so have, as was said, the
Capitol Hill Restoration Society, Exhibit Nunber 22,
in the record.

W have a letter, Exhibit Nunmber 20 if I'm
not mstaken. | don't think we need to nmake note of
t hat .

Ckay. Am | not noting any other
submi ssion letters frompersons that you' re aware of ?

MR, HOUSTON:  No.

CHAI RPERSON GRI FFI S: Ckay. Excel | ent.
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So that's 22. Very well.

Let's turnit over to you for any question
mar ks you m ght have.

MR. HOUSTON: W woul d ask you for a bench
deci sion, since there is no opposition.

CHAI RPERSON GRI FFI S: Ckay. Any ot her
further clarification or questions from the Board?
Even if there was opposition, we mght do a bench
deci si on.

MR. HOUSTON. Ckay.

CHAI RPERSON GRI FFI'S: W can handl e al
sorts of information and qui ckly del i berate and deci de
certain things. And certainly and especially in a
Section 223, which is a great section, of course --
ot her regul ati ons which allow these existing single-
fam |y hones to be added onto or reconfigured in order
to bring us into sone contenporary |living situations.

That being said, | will hold ny genera
comments to a brief note, and I woul d nove approval of
Application 17406, pursuant to the special exception
which would allow the construction of the rear
addition to the existing single-famly row dwelling
that will not neet | ot occupancy, at prem ses 318 16th
Street, S.E., and would ask for a second.

VI CE CHAI RPERSON M LLER:  Second.
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CHAI RPERSON CGRI FFI'S:  Thank you very mnuch.

| think it is quite clear the record is
absolutely full on this. And although it is to note
one of the requirenents in the special exception under
the 223 is to provi de adequat e graphi c representation
to 223.2(d) in order for the Board's full
under st andi ng of what is being proposed. | think we
have cured that elenent of having that front
el evation, which just illumnates and perhaps
clarifies what was being proposed and how it m ght
i mpact or tend to inpact the surroundi ng area.

W nove t o, of course, the availability of
light and air use and enjoynent of the adjacent
properties. There has been no evidence on the record
that it would, in fact, create an undue burden in
t hose el enents, and the rest of the requirenents under
223 and the special exception itself, whether this
would be in harnony with the zone plan and nap.
Certainly, there is support that it would be in
harnony, and there is no evidence to the contrary.

That being said, | will openit up to any
ot her further deliberation on the application.

(No response.)

Not noting any further deliberation or

comments to the application, we have a notion before
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us. It has been seconded. | would ask for all those
in favor to signify by saying aye.

(Chorus of ayes.)

And opposed?

(No response.)

Abst ai ni ng?

(No response.)

Very well. Wy don't we record the vote.

MS. BAILEY: M. Chairnman?

CHAI RPERSON GRI FFI' S: Yes.

MS. BAI LEY: The Board has voted five,
zero, zero, to approve the application. M. Giffis
made t he nade, Ms. M| er seconded. M. Etherly, M.
Mann, M. Turnbull are in support, and we're doing a
sumary order, M. Chairman.

CHAI RPERSON @RI FFI S: Yes, | think a
sumary order is appropriate. W can waive our rules
and regulations and issue that, unless there's any
obj ection from Board nenbers on that.

(No response.)

Not noting any objection, we'll do that.

Wil e | have you here, though, |let ne ask
just briefly. The materials for the property line
wal |l as it goes up, what were they proposed to be?

MR. HOUSTON: Cenent board.
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CHAI RPERSON GRI FFI'S:  Ckay.

MR. HOUSTON. Stucco, basically. Stucco
boar d.

CHAI RPERSON CRI FFI S: Excel | ent.
Excellent. And I'm sure as you've had the petition
and talked about with the neighbors that vyou'll
coordinate with the colors and all of that, and, of

course, construction.

Very well. | think that's all we need to
do, then.

MR. HOUSTON. Do you want this?

CHAI RPERSON GRI FFI'S: W must have it, in
fact.

MR. HOUSTON. All right.
CHAI RPERSON GRI FFI S: As it has been

presented as evidence, we're going to put that in the

record. |If you need copies of it, let's get copies
in. But, yes, that will go into the record at this
poi nt .

Very well. | don't think there's anything

el se for us today. Thank you very much

MR. HOUSTON:. Thank you.

CHAI RPERSON GRI FFI S: Thank vyou for
bri ngi ng the application.

Let's nove ahead to the next case.
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MS. BAIl LEY: M. Chai rnman, the next case

was Bill and Kim Al ns, and that is the request for a
post ponenent .

CHAI RPERSON GRI FFI'S:  Excellent. Let ne
just ask, is a Ms. Gesell present? 3304 N Street.

(No response.)

kay. M. Gell?

MR. CELL: Shall | -- shall | begin or --

CHAI RPERSON GRIFFI'S: | don't know.

MR GELL: Al right.

CHAI RPERSON GRI FFI'S:  No. Actually, are
you aware of who Gesell is, 3304 N Street?

MR GELL: No.

CHAI RPERSON GRI FFI'S:  Were you awar e t hat
there was a request for party status in this case?

MR GELL: | didn't check the file in the
| ast coupl e of weeks.

CHAI RPERSON GRI FFI'S: Okay. To be quite
direct, I'"'m not sure that it's a full request for
party status. | mean, they've crossed out that they
will -- they are requesting to appear. It doesn't
make a |ot of sense. W're just trying to find
clarification. It may have -- and, frankly, our
assunption is that they were given -- obviously, they

were sent the mailings and the announcenents, and in
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that alsois the party status application. And it was
filled out, sent in, although it doesn't |ook like
it's actually requesting party status.

MR, GELL: WMy | ask what the address is?

CHAI RPERSON GRI FFI'S: 3304 N Street.

MR, GELL: That strikes ne as being
several doors away from 3317

CHAI RPERSON CRI FFI S: Ckay. Vell, if
they're not here, | don't think we need to spend nore
time in delivery. Quite frankly, | don't think this
was i ntended to be a request for status in this case.
So we can nove ahead.

And here we are again. M. Gell?

MR GELL: Yes, M. Chairnman. | would
appreciate it if we could -- if the Board would perm t
us to hold this hearing at a later tine. Thi s

apparently was a mscommunication on a couple of
| evel s. The doctor who is renovating this house does
not live there, soit was difficult for himto contact
t he neighbors on either side. He did attenpt to do
so.

And, in fact, sone nonths before we filed
the application | believe, or certainly before this
heari ng, he showed the plans to the neighbor on one

side -- Murphy, or to his wife, I've forgotten now
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which it was, but his -- his inpression was that they
really didn't have a probl em

Their inpression, and | shouldn't speak
for them but their inpression was that it was very
general, they weren't quite sure what they were
| ooki ng at, and when they began to realize what the
addition was going to do they felt they did have a
probl em and, therefore, we thought it better before
-- rather than bring it to the ANCw th a nei ghbor who
was going to be opposed, and we have not heard from
the other neighbor, but there are runblings that,
apparently, there is -- they are not happy either.

We decided it would be better if we could
negoti ate sonme of the issues with them | had several
di scussions with M. Mrphy, and we talked about
tailoring the project a bit. And we cane cl oser, but
we haven't gotten to the point where we are in

agreenent. So rather than present that to the Board

in a contentious way, | thought it mght be better if
we could sonehow reach an agreenent, if that's
possi bl e.

CHAI RPERSON GRI FFI'S:  Okay. Under st ood.
So, essentially, you're not prepared to go forward
t oday.

MR, GELL: That's correct.
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CHAI RPERSON GRI FFI'S:  Ckay.

MR. GELL: Al so, the Advi sory Nei ghborhood
Comm ssion, M. Kelsey, has very strongly urged us to
ask for a postponenent. And that was true in the
other case as well. W had several nenbers of the
Comm ssi on sayi ng that they had heard from nei ghbors,
and, t her ef or e, they wanted us to ask for
post ponenment. The same is true here.

So we -- for another -- for the other
reason, that we didn't want to upset the ANC, we
t hought we ought to give this a try.

CHAI RPERSON GRI FFI'S:  Sure. | can see in
the prior -- and | think that it nakes an awful | ot of
sense -- that you may not have anticipated, rightly or
wongly, the need for additional information and
substantive information.

| guess ny point would be to caution that
we -- the Board doesn't |ook to have everything, as
you well know, M. Gell, everything neat, tidy, and
everyone in agreenment. And | would just say that --
don't be afraid to cone in and deal with the facts as
they are going to be presented.

So | guess -- | don't think this is ready
to go forward today. It's too bad, because | think we

could get through an awful |ot of it. But | think
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next is, you know, tell themto bring it here. I
nmean, we can certainly weed through very quickly the
substantive el enents of it.

Qobviously, if things can get resolved
outside, that's probably a nore anenable way for
everybody than to have it all on the record and before
our proceeding. But, again, thisis -- thisis a 223.
It's pretty straightforward of what has to be net or
not met, or how one woul d address those el ements and
i ssues.

Ckay. So what are we proposing? Wat
date? How much tine do you need?

MR CGELL: We're pretty nmuch open on that.

BOARD MEMBER MANN:  Can | ask M. Cell a
guestion first?

CHAI RPERSON GRI FFI'S:  Yes, pl ease.

BOARD MEMBER MANN: Has this project -- it
has sone requi rement to go through |i ke O d Georget own
Board or HPRB?

MR, GELL: It has been through the Ad
Geor get own Board.

BOARD MEMBER MANN:  So t hose issues have
al ready been resol ved.

MR CGELL: That's right. 1In terns of the

appearance in the back of this addition, the Ad

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48

Georgetown Board was in agreenent. | suppose if we
make some changes, at some point we nay have to go
back, but the changes would not be dranatic. They
m ght be a shortening or a -- or pulling back alittle
bit, but the basic design would be the sane.

BOARD MEMBER NMANN: kay. | was | ust
trying to ascertain which -- which parties you had to
reach some resolution with

MR GELL: Yes.

CHAI RPERSON GRI FFI'S:  You have -- you're
hearing that there is concern from the adjacent
nei ghbors, is that correct?

MR. GELL: The next-door nei ghbor, yes.

CHAI RPERSON GRI FFI'S:  Okay. GCkay. Yes?

MR GELL: And we're, of course, nore
particul arly concerned about the nei ghbor to the north
or west, M. Mirphy.

CHAI RPERSON GRI FFI'S:  Ckay.

MR GELL: But, again, if I -- you know,
if I didn't think that there were -- there was a
resolution to this that was a likely one, | wouldn't

go to the trouble of trying to bring the parties
t oget her. Where | think that we're at |east close
enough so there's a real possibility, then that's ny

preference, to try to bring sonething better to the
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Board than a contentious issue. And |'ve had, you
know, some good luck with that. So --

CHAI RPERSON GRI FFI'S:  Okay.

VICE CHAIRPERSON M LLER: |'"'m just
wondering if you know where in the process Ofice of
Planning is with this application.

MR, GELL: The O fice of Planning -- |
have discussed it with them and | think they were
happy to hear that it was being put off, so that --
nmean, maybe | shouldn't put it that way.

They had not done very nmuch work on it at
the point where | told themit was likely we were
going to ask for a postponenent. And when it becane
clear that we were, they felt, okay, they wouldn't
rush to get the thing done. But, no, they haven't
made any deci si ons.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MR CELL: As far as a date, two nonths
woul d be fine with us. If you want to put it on the
14th, | think | have the Maharai case on the 14th,
which is fine, but | can do this one as well or | can
do it in March

CHAI RPERSON (Rl FFI S: Ms. Bailey, what
does the norning look |ike on the 14th? | have it.

One, two -- so why don't we do it first in the
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afternoon, Ms. Bailey?

MS. BAILEY: Yes, M. Chairnman.

CHAI RPERSON GRI FFI'S:  Okay.

MR GELL: So I'll be back-to-back cases.
Is that it?

CHAI RPERSON GRI FFI'S:  That's right. The
14t h of February, first in the afternoon. W had set
time limts on the other case in that afternoon, |
believe, so you can reviewthat. But we'll call this
one first, get through it, and nove on to the next.

MS. BAILEY: Ckay.

CHAI RPERSON Rl FFI S: Good. Good.
Anyt hi ng el se?

MR. GELL: |I'msorry. You said sonething
about tinme limts, and ny hearingis alittle inpaired
with this cold that | have.

CHAI RPERSON GRI FFI'S:  Oh. For the second
case, | believe -- | was just | ooking at sone notes --
| thought we had set sonme tine limts for the second
case. But we can review the record.

MR CELL: [I'mnot famliar with -- for
t he Maharai case?

CHAI RPERSON GRI FFI' S: Yes.

MR GELL: | don't recall.

CHAI RPERSON GRIFFIS: W' |l look intoit.
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MR GELL: Yes. Thank you.

CHAI RPERSON GRI FFI S: Ckay. Anyt hi ng
el se, Ms. Bailey?

V5. BAI LEY: Not for the norning, M.
Chai r man.

CHAI RPERSON CRI FFI S: Excel | ent. | f
there's no other further business for the norning
session, then, let's adjourn.

(Wher eupon, at 11: 08 a.m, t he

proceedi ngs in the foregoing matter were

adj our ned.)
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AAF-T-EERNOON S-ESSI-ON
(1:24 p.m)

CHAI RPERSON CGRI FFI S: Good afternoon.
This is a continuation of the 20th of Decenmber 2005
public neeting of the Board of Zoning Adjustnent of
the District of Colunbia.

My name is Geoff Giffis, Chairperson
Joining nme today is Ms. Mller, Vice Chair, and M.
Etherly. Representing the National Capital Planning
Commi ssion is M. ©Mnn, and representing the Zoning
Comm ssion with us, we wel cone to our afternoon public
heari ng, M. Turnbull.

Copi es of the heari ng agenda are avail abl e
for you. They are | ocated where you entered into the
hearing room Pick it up. You can see where you are
in our chronology for this afternoon's events.

Let ne make a couple of quick opening
st at enent s. First of all, 1'd ask that everyone
pl ease be aware that we are going to be creating an
official record. An official record is being created
by the Court Reporter sitting to my right on the
fl oor. There are several things attendant to that
that we ask of you

First, we'd ask that everyone turn off

their cell phones, beepers, pagers, etcetera, so that
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we don't disrupt people's testinony, and also the
transm ssi on.

Secondl y, when coming forward to speak to
the Board, | would ask that you fill out two w tness
cards. Wtness cards should be filled out prior to
comi ng forward, and they can be given to the Court
Reporter sitting to ny right. They should be -- there
should be sonme in front on the table where you will
provide testinmony. They are also on the table where
you entered into the hearing room

Lastly, attendant to that, | would ask
t hat when you do conme forward you state your nanme and
address for the record. You need to only do this
once, and that way, obviously, we will get you on the
transcript and correctly credited with all of those
i mportant things that you will provide the Board.

And you will provide those in the order
for special exceptions and variances, which is this.
First, we wll hear from the applicant, their
statenents and the case presentation. Secondly, we
will hear from all governnent reports and agencies
reporting to the application. Third, will be fromthe
Advi sory Nei ghborhood Conmission within which the
property is | ocated. Fourth, wll be persons or

parties in support of an application. Fifth, would be
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persons or parties in opposition to the application.
Sixth, finally, our last step in this process will be
asking the applicant to make any conclusionary
remarks, closing statenents, or bringing rebuttal
testinmony, if required.

Cross exam nation of witnesses inthe case
presentation -- cross exam nation of those witnesses
is permtted by the applicant in the case. It is also
permtted by all parties in a case. W w | establish
i ndi vidual parties in a case. However, the ANCwi thin
whi ch the property is located is automatically a party
in the case, and, therefore, will be able to conduct
cross exam nati on.

The record wll be <closed at the
conclusion of the hearings on the case, and | would
i mgine that we will conplete the hearings on all of
the cases this afternoon.

The Board, at times, asks for additional
information to be submtted into the record. W will
keep the record open in order to receive that
information, and we will be very specific on what is
to be submitted and when it is to be submtted into
the O fice of Zoning.

That will all happen at the end of the

hearing, so you will not be in any way unaware that we
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are awai ting additional information.

The Sunshine Act requires that the Board
conducts its hearings in the open, and before the
public. This Board does enter into Executive Session,
both during and after hearings on a case. This is in
accordance with the Sunshine Act. It's also in
accordance with our rul es, regul ati ons, and
procedures, and, quite frankly, we use Executive
Sessions for reviewing the record on certain cases in
order to prepare fully for our own deliberations.

The decisions of the Board nust be based
exclusively on this record | have now tal ked about
being created before us today. It must be based
exclusively on that record. So we ask that people
present today not engage Board nenbers in private
conversations during the hearings on this case, so
that we do not give the appearance of receiving
i nformation outside of the official record.

Let ne say a very good afternoon to Ms.
Bailey, who is with the Ofice of Zoning, on ny very
far left, and M. My on ny right, not on the fart hest
right but closest to the farthest, fromthe Ofice of
Zoning. The Ofice of Planning is represented with
us, as is the OAG and they will be introduced as they

are called to address the Board.
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At this time, |I'd ask that everyone
planning to testify before the Board, if you would
pl ease stand give your attention to Ms. Bail ey, she's
going to swear you in.

MS. BAILEY: Wuld you pl ease raise your
ri ght hand.

(Wher eupon, an oath was administered to

t hose per sons pl anni ng to of fer

testinony.)

CHAI RPERSON GRI FFI S: Excel l ent.  Thank
you all very rmuch.

Wth that, the Board will consider any
prelimnary matters attendant to any of the cases on
t he afternoon schedule. Prelimnary matters are t hose
which rel ate to whet her a case will or shoul d be heard
t oday. Requests for postponenents, continuances,
wi t hdrawal s, or whet her proper and adequate noti ce has
been provided -- these are all el enents of prelimnary
matter.

| f you have a prelimnary matter for the
Board's attention, | would have you conme forward and
have a seat at the table in front of us as an
indication. | will ask Ms. Bailey if you' re aware of
any prelimnary matters for the Board's attention at

this tinme.
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MS. BAILEY: M. Chairman, nenbers of the

Board, and to everyone, good afternoon. No, sir,
staff does not have any prelimnary matters.

CHAI RPERSON GRI FFI'S:  Ckay. Not noting
any other indication of prelimnary matters from
anyone el se present, let's call our first case.

MS. BAILEY: Application 17402 of Karl H.
Lass Fam |y Trust, pursuant to 11 DCMR 3103.2, for a
variance from the residential recreation space
requi renent under Section 773, and a variance fromthe
area and width requirenments for a closed court under
Section 776, to allow an addition to an existing
multiple dwelling in the CG2-C District at prem ses
1109 M Street, N. W, Square 314, Lot 3.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
Ms. Bail ey.

| understand that there is a request for
party status by the SAXA Condom ni um Associ ation. Is
Ms. Ferster represented today?

PARTI Cl PANT: (1 naudi bl e comrent from an
unm ked | ocation.)

CHAI RPERSON GRI FFI S: Excellent. W're
going to need you at the table.

One other thing | don't say in nmy opening

isinorder to be on the record you nust speak into a
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m crophone, and t hat m crophone should be on. So with
all of those together, you are all seated at the table
very confortably. I'"'m going to have a prelimnary
matter of ny own. | will not be hearing this case.
" mgoing to recuse nyself as the architectural firm
is ny past enployer.

|"mgoing to turn it over to Ms. Ml ler
But | am going to ask the architect if they'd bring
t hose boards nuch closer to the table, because, one,
we want to see them and also you're going to need to
speak into a m crophone when you go and address t hose.

Wth that, Ms. MIller, | turn it over to
you to establish the prelimnary matter and party
status in this case.

VI CE CHAI RPERSON M LLER: CGood afternoon
Coul d you introduce yourself for the record, please?

M5. HEARNE: M nane is Shell ey Hearne.
| ama resident at 1111 M Street, and al so president
of the SAXA Condom ni um Associ ati on.

VI CE CHAI RPERSON M LLER: And you'll be
representi ng SAXA Condom ni um Associ ati on today?

MS. HEARNE: Correct. There also were
actually several other people who were going to
attend, including other neighbors, at 1103 and ot her

| ocations, but | can -- | can include in ny coments,
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nmy brief conmrents, their concerns and issues al so.

VI CE CHAI RPERSON M LLER: Ckay. And the
applicant is here. M. Collins is here for the
applicant?

MR. COLLINS: Good afternoon. M nane is
Christopher Collins with the law firm of Holland &
Kni ght, representing the applicant in this case.

Wth request -- with regard to the request
for party status in this case, | would request that
the Board pay careful attention in this -- in
evaluating this request to Section 3106.3 of the
regul ati ons that appear at page 31-13 of 11 DCMR

This section states the following. "In
considering any request for party status, the Board
shal | grant party status only if the person requesting
party status has clearly denonstrated that the
person's interests would likely be nore significantly,
distinctively, or uniquely affected in character or
ki nd by the proposed zoning relief than those of other
persons in the general public."

There is no doubt that 1111 M Street is
| ocated directly next to 1109, which is the subject of
this application. However, in |ooking at the request
for party status, there is nothing to denonstrate in

t hat request howthe grant of zoning relief would have
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any inpact on them

This is a CG2-C zone. This zone allows a
hei ght -- nmaxi mum hei ght of 90 feet, maxi mum FAR of
6.0, rear yard requirenent 15 feet, no side yard
requirenent. |If you look at the pleading on page 3
that was filed by 1111 M you'll see that the concerns
that are expressed there include the follow ng. The
space between the two buildings will be reduced to
| eave only certain inches between 1111 and its |ot
l'ine.

The rear addition will be within three
feet of the dividing property |line, creating w ndows
at risk in violation of a building code requirenent.
The rear addition wll i mpair the existing
i ngress/egress fromthe rear of 1111 by reducing the
passageway between the buildings toless than two feet
in some places, creating a tunnel effect that wll
limt the ability of residents to renove bicycles and
ot her | arge objects fromtheir storage space, whichis
accessible fromthe rear.

Vell, these all have to do with the space
on the property of 1111 M They have nothing to do
with 1109. This building could be built to a height,
under zoning, of 90 feet on the lot line. There is

nothing that -- we're not asking for a side yard
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vari ance. We're not asking for a height variance.
We're not asking for a rear yard variance. W're not
aski ng for anything that woul d have any i npact on 1111
M

The closed court is on the other side of
the wall that faces 1111 M They will not see the
closed court from their building. The residents’
recreation space vari ance that we're requesting woul d
have nothing to do, would have no inpact on 1111 M
unl ess they were alleging sonmething |ike there's not
enough roomin the gyns in the nei ghborhood to all ow
t hese nine people to go to the gym

Thereis nothingintheir allegations that
has anything to do with the zoning i ssues before you.
So when the Board considers whether to grant party
status, | woul d request that you pay careful attention
to that provision that the Zoni ng Commi ssion recently
anended in order to tighten up the party status
requi renents.

Thank you.

VI CE CHAI RPERSON M LLER: Ckay. You' | |
certainly get a chance to address this. Usually you
woul d go first, but M. Collins pipedright in, so now
you know what his issues are.

But | also want to ask if the ANC
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representative is here.
(No response.)

Okay. Would you like to address why you

shoul d be --

M5. HEARNE: Thank you.

VI CE CHAl RPERSON M LLER: -- granted party
st at us.

M5. HEARNE: Wiile | appreciate that this
is an open process and that this is -- this is a
di al ogue that we can participate, are -- are --

because of the nature of the variances requested, it
does alter the type of building that's being created,
and it has a very direct inpact and actually wll
interfere with both our access, our |ight and air, and
even our privacy in a very significant way.

Much of howit's designed, everything from
| ocation of the HVAC units, because of the variance
structures, including how we can get access to our
mai n rear egress, which is where all of our materials
-- bikes, etcetera -- are stored, it does require --
we actually have a shared passage.

There is going to be a requirenent for
themto obtain an easenment fromus. The passage, if
built as configured, would nake it essentially

i naccessible for its use in our building.
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In addition, | think there are sonme very
significant points about what they have made clains in
terns of recreation for this magjor unit, particularly
claims -- everything from restaurants and stores,
whi ch are not allowed in the zoning requirenents. The
i deas t hat are being proposed in terns of parks, which
are required to be safe, secure, and suitably equi pped
or | andscaped for active or passive recreation.

Pl aces |i ke Thomas Circle, which is what
they were proposing, do not qualify as safe and --
literally, youcouldtry to clinb over the barriers or
sneak behind fences for many of the |ocations.

This is a space, because of the nature of
their request for a variance, it is going to be a very
different building. It will have significant inpact
on us. |It's something where, while we would like to
and are absolutely in favor of developnent and
expansion in this area and this |ocation, the current
vari ances do not -- are not required in order to have
t hi s devel opnent conti nue.

But as currently configured, it does have
a significant inpact on us, whichis why we would |ike
to participate and be part of this dialogue and
conversation of the variances that are being

consi dered, because, again, of access, privacy, air
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and light issues that will be very relevant to our
wel | bei ng.

VI CE CHAI RPERSON M LLER: Now, can you
just address how your interests are going to be
affected differently fromthe general public? That's
part of the standards.

M5. HEARNE: Sur e. Regardl ess of the

nerits --

VI CE CHAI RPERSON M LLER: 1'Il give you a
basic exanple, just -- it's ny own personal and
per haps parochial, but it will explain. | own a unit

in 1111, which is on the top floor. As this is
currently designed and configured, | amthe only unit
t hat has an out door roof space patio.

The design has, by artist rendition, all
of the -- all nine of the HVAC large units being
pl aced directly next to nmy patio. Now, they could be
put in the back where the newbuilding is being built,
where there is no other roof access in any other
| ocation -- our building, neighborhood buil dings.

But that -- while we have asked for those
t ypes of concessions with the devel opers, that has not
been sonet hing that they' ve been willing to do, which
is, again, why it has been so inportant for us to be

involved in the adm nistrative process here and be
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part of the citizen dial ogue.

Agai n, | could give you many exanpl es, but
|"m sure you don't want to hear them

M5. HEARNE: I know. | actually think
that it's kind of obvious, that by proximty you're
affected nore directly than the general public, which
| think is the test. And | think M. Collins is
getting to the point that, well, you're not really
affected by the relief that's being requested, but
you're affected by the project.

|s that correct, M. Collins?

MR. COLLI NS: They are next to the
proj ect . | won't concede that they're adversely
af fected by the project, but they' re certainly next to
it. But you're -- for the rest of the statenent,
you're right.

VI CE CHAI RPERSON M LLER: Do Boar d nenbers
have any questions?

BOARD MEMBER ETHERLY: If | could junp in,
Madam Chair. | believe | understand -- this is a
guestion that's also -- ultimately directed to you,
Ms. Hearne, but it perhaps has anple preface to it.
As the Vice Chair exchanged with M. Collins, | think
the nature of his objection is the concern that the

relief that is being sought here could -- let ne
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rephrase it another way.

The inpacts that are highlighted in your
party status application are inpacts that could,
nevert hel ess, be experienced as a nmatter of right,
neaning if they were to do what they were able to do
as a matter of right without com ng before this body,
you would still suffer the inpacts that you conplain
of .

So, essentially, the relief that they're
seeking here inpacts you in a way that you would
otherwise have to deal with without relief. I''m
saying that a little awkwardly, but hopefully I think

by your nodding you kind of wunderstand where |'m

getting at.

M5. HEARNE: |'m hoping | do.

BOARD MEMBER ETHERLY: Ckay. Ckay.

MS. HEARNE: Let me try to give you an
answer, in that this is a property which the

devel opers are making the case is an exceptional | ot
dynam c that requires a variance in order for themto
fully utilize and economcally utilize a site.

BOARD MEMBER ETHERLY: Broadly speaki ng,
yes.

VB. HEARNE: It's actual ly not

exceptional, which is part of the heart of this whole
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vari ance. There are many different ways, and many
ot her devel opers have brought this to our attention,
that you could build this site without those vari ances

BOARD MEMBER ETHERLY: Ckay. Well, let ne

M5. HEARNE: -- that would actually have
| ess i npact.

BOARD MEMBER ETHERLY: Let me politely
pause you there, because | just -- | don't want us to

veer too far into the substance of the matter.

|s there -- gosh. Let me thenturnto M.
Collins, because | -- because |I think that hel ped ne.
Is there -- gosh, I'mtrying to figure out what |I'm
struggling with, M. Collins, is -- is trying to

answer a question that perhaps goes alittle too close
to substance, and | don't want to take us there.

Gosh, I'Il leave it at that. | think | --
| think I have a little bit of an understanding of
kind of what the issue is. So I'll leave it there,
Madam Chai r.

Thank you.

VI CE CHAIl RPERSON M LLER: Ms. Hearne, are
you saying that it's your position that the project

could be nodified so that it woul d not have an adverse
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i mpact upon you? And is that why you want to
participate in this proceedi ng?

M5. HEARNE: That's correct. Again, we
are not in full opposition to the project
conceptual ly. W are in opposition to how it is
currently designed, because we believe it wll

adversely i nmpact our, again, air, privacy, quality of

life issues.
VI CE CHAI RPERSON M LLER  Ckay.
COW SSI ONER TURNBULL: | wonder if | --
| wonder if |I might ask a question. It's -- nmaybe M.

Collins can clarify it. You are right to build as --
under the right of the project. But in one of your --
one of the pieces of paper that |I'ml ooking at, doing
that strictly according to code is -- would be
difficult for your building program That's why
you' re asking for the variance.

MR COLLINS: That's correct. And to take
a cue fromM. Etherly, without getting too nmuch into
the nmerits of the case --

COWM SSI ONER TURNBULL:  Ri ght.

MR COLLINS: -- there are factors that
affect the ability to build under the matter-of-right
scenari o.

COW SSI ONER TURNBULL: Ri ght .
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MR COLLINS: And there are two variances
that we are requesting because of that, and one is --
is the residents' recreation space, and the other is
the width of the court.

COWMM SSI ONER TURNBULL: Ckay. Thank you.

VI CE CHAI RPERSON M LLER: In | ooking at
3106. 3, we | ook at whet her the person has denonstrated
t hat their i nt erest woul d likely be nor e
significantly, distinctly, or uniquely affected, in
character and ki nd, by the proposed zoning relief than
t hose of other persons in the general public.

And | think what we're struggling with
maybe is, you know, the question of the proposed
zoning relief, what does that nean. And as | | ook at
this, because of the proximty of the building, |
think that the individuals who are requesting party
status are certainly going to be nore significantly,
distinctly, or uniquely affected, in character and
kind, by certainly the project.

And | think, you know, it's a question of
how narrow or broadly we read this. And | think
because it sounds |ike the project is not possible
wi t hout the proposed zoning relief that in this case
if we were to err, if you want to even say it's err,

on any side | think it would be to grant party status
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in this case. And that when we get to the nerits of
the case, then we may be focusing differently on
i npact and stuff.

But special -- | nmean, in the variance
case we do deal with adverse inpacts, and you' ve
raised an issue that there nay be adverse inpacts.
And so | wouldn't want to preclude it by not granting
party status in this case, so | would be in favor of
granting party status.

BOARD MEMBER ETHERLY: MadamChair, | will
agree with your read. | will perhaps take a step
forward and offer a bit of direction. |If it is the
case that the SAXA is successful with their party
status application, then | believe M. Collins
observations are very, very nmuch a factor that you
will have to deal with, and that is being very clear
about what the requirenents are with respect to the
variance test, because | think it does establish a
fairly high bar, not only for the applicant, but in
this particular instance there is quite a bit that --

that this applicant can do as a matter of right that

woul d still offer sone frustration for you.
So | think I would -- | would tend to
agree with you. | don't believe that the -- the

relief that's being conplained of here, because it
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could, in fact, still be done to a significant extent
as a matter of right, necessarily torpedoes your party
status application. | think all of the other factors

are fairly straightforward and work in your favor.

But | think as -- once again, if your
applicationis successful -- and | would support it --
| think you will have a very difficult bar to dea

within terms of speaking specifically to the variance
anal ysis. You began to talk a little bit about that
-- the issue of uniqueness here -- and sone of the
ot her aspects of the test.

So | agree with you, MadamVi ce Chair, and
|"'m prepared to nove forward accordingly.

Thank you.

BOARD MEMBER MANN:  |'mal so i n agreenent .
| think a slightly broader interpretation of 3106.3 in
this case will allow us to perhaps get to sone of the
facts that weren't articulated as fully as perhaps
t hey shoul d have been in the party status application.

COW SSI ONER  TURNBULL : | would concur
with the party status.

VI CE CHAI RPERSON M LLER.  Ckay. In which
case at this tine | would nove to grant the request of
SAXA Condom ni um Associ ation for status as a party in

opposition to the application.
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BOARD MEMBER ETHERLY: Second it, Madam

Chai r.

VI CE CHAI RPERSON M LLER: Al'l those in
favor?

(Chorus of ayes.)

Al'l those opposed?

(No response.)

kay. Al those abstai ni ng?

(No response.)

Okay. Al right. 1n which case you have
been granted party status.

M5. HEARNE: Thank you. | just -- | want
just for the record to note that several other of the
nei ghbors have joined and are welconed and
appreci ative of being part of this dial ogue.

VI CE CHAI RPERSON M LLER: Ckay. But you
will be the main representative for the group?

M5. HEARNE: | can -- yes, for SAXA

VI CE CHAI RPERSON M LLER:  For today?

MS. HEARNE: There is al so a nenber of the
nei ghbor hood al so from1103 MStreet who did not -- is
not part of the applicant status but is here wth
simlar issues and concerns.

VI CE CHAl RPERSON M LLER  Ckay. | --

IVB. HEARNE: I can talk for the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

73

nei ghbor hood and kind of the overall issues, and |
think that will be hel pful, at |east for this specific
di scussi on.

VI CE CHAI RPERSON M LLER: Ckay. That

woul d be fine. And you know -- do you under st and what

you have an opportunity to do as a party? | mean
you'l | have the opportunity to cross exam ne and --
M5. HEARNE: Yes, | apologize. |I'mnot a

| awyer, and our counsel was not able to attend. But
she has versed ne on appropriate protocol and the
process. So | will try, as ny layman abilities can,
to be brief and engaged in the process appropriately.

VI CE CHAI RPERSON M LLER  Ckay.

MR. COLLI NS: Could 1 just get sone
clarification? |Is M. Hearne going to appear as a
representative?

VI CE CHAI RPERSON M LLER: |Is Ms. Ferster
goi ng to appear?

MR. COLLINS: No. |Is Ms. Hearne going to
appear as a representative of the neighbors who are
not part of the condo? Is that what was said?

VI CE CHAI RPERSON M LLER Do you have
their --

M5. HEARNE: She's here. |1'mjust sinply

-- | just want to acknow edge that other nenbers of
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t he nei ghborhood who had wanted to participate are
here.

VI CE CHAI RPERSON M LLER  Ckay. | think
M. Collins wants it clarified. | think there are two
different ways to participate. One is they can join
you and be part of your party, and you can represent
t hem and even put them-- them on as witnesses. O
t hey can just tal k thensel ves as persons i n opposition
or support.

M5. HEARNE: They'll join with us.

VI CE CHAI RPERSON M LLER: They' Il join
with you. Ckay.

So if you can get their names |later, and
we'll have it in the record as to who exactly is in
this party. GCkay. Thank you.

So at this point, then, I'll turn to M.
Collins to present the applicant's case. Yes, you can
go sit down over there, and then I'Il call you or ask
you if you want to ask any questions when they're
done. kay.

BOARD MEMBER ETHERLY: Madam Chair, 1'I1
just note as everyone is getting prepared, if the
party in opposition or any other nenbers of the
audi ence want to position thenmselves so you have an

opportunity to see the presentation boards, please
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feel free to do so.

VI CE CHAI RPERSON M LLER:  Thank you, M.
Et herly.

BOARD MEMBER ETHERLY: You're wel cone.

MR COLLINS: Good afternoon, nmenbers of
the Board. M nane is Christopher Collins with the
law firmof Holland & Kni ght. Seated behind ne is Tom
Carroll of our office as well. Seated to nmy i medi ate
right is M. Karl Lass, Jr., the owner of the property
that's the subject of this application, and to ny far
right M. Ron Schneck from H ckok, Wrner, Koh
Architects. M. Schneck is the project architect for
this project.

This is an application, as you' ve heard,
for two variances -- nunber one, a reduction in the
resi denti al recreation space requirenent; and,
secondly, a decrease in the mnimumcl osed court wi dth
requi renent and the closed court area requirenent.

The siteis in the C2-C zone. This zone
all ows a hei ght of 90 feet maxi mum and a maxi mum FAR
of 6.0, and does not have a side yard requirenent.

The site is also in the Shaw Historic
District. This historic district limts the ability
to construct onsite height and density up to the

maxi mum permtted by zoning. The site is inproved
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with a three-story building which was formerly
occupied as a dental lab and a three-unit residenti al
bui | di ng.

The proposal is to create a nine-unit
residential condo building with the existing building
in the front and a four-story plus basenment addition
at the rear. This application has the support of the
ANC, the Historic Preservation Review Board, and the
O fice of Planning.

| have two wi tnesses this afternoon, and
they will testify as foll ows. First of all, wth
respect to the exceptional situation or condition of
the property, the property is a long and narrow site.
It is less than 25 feet wide, and is 125 feet | ong,
whi ch is unusual for a G 2-C zone.

The long and narrow site -- in the square
there is only one other simlar |ong and narrow site
in the square, and that's the property inmediately
next door at 1111, which is substantially devel oped
with a building that extends back to the rear |ot
line, to a simlar extent that the proposed buil ding
will go.

In addition, thereis a snmall three-story
building on the site with an articul ated front facade

and an articulated rear facade. That buil di ng
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occupi es about one-third of the | ot, about 37 percent,
and it's 46 feet in height.

Because of the historic preservation
[imtations, the building nust be preserved on the
site. Al so because of the historic preservation
[imtations, the rear facade cannot be renoved and
cannot be built up against to create one |ong
bui | di ng.

The exi stence of the building inthe front
of the site, the 15-foot rear yard requirenent setback
at the alley, the fact that there is no side yard
requirenent, thereis -- the fact that there is a need
to maintain the rear facade of the existing building,
all of these factors dictate the footprint and
envel ope of this addition, of where it can go. That's
why it is where it is.

Wth respect to the closed court, the
practical difficulty with regard to the cl osed court,
the addition that's being proposed is set back 12-1/2
feet fromthe rear facade of the building. Above the
second floor, there is a bay window in the back for
two stories. Above the second floor, the setback is
greater -- about 16 feet back fromthe addition.

The requirenent for a closed court is that

the court nust measure four inches per foot of height
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of court but not less than 15 feet. That's a width
requirenent. And a closed court nmust neet width in
bot h di mensi ons.

The cl osed court with requirenent, if you
|l ook at the definition, is the mninmm horizonta
dinension. So it's measurable north-south and east-
west, to see which one is the mninum Based on the
hi gh of the court, as shown in the plans, of 52 feet,
2 inches, the minimumrequired width is 17 feet, 4
inches, and the area requirenent is 604 feet.

The court is 12-1/2 feet wi de where the
bay wi ndows are for the first two |evels, and above
that is about 16 feet. And the area is 235 square
feet. The width is 17.25 feet, measured east-west.

Full conpliance with the closed court
requi renents would increase the court area by about
370 square feet and cut the footprint of the addition
by about a third, which would require that in order
for this to be built all -- what's -- when you pul
back fromthe main building, you'd have to put this
| ost area on top of the addition, nmeaning the addition
woul d get higher, taller.

Zoni ng woul d al |l owt hat to happen, because
the maximum height is 90 feet. But Historic

Preservation woul d not. So we cannot make up the | ost
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space, and the addition would becone about two-thirds
of its size. Specifically, cutting 370 square feet
for five |l evel s woul d nean a reduction of 1,850 square
feet in the building. Total building 9,220 -- 9,220
square feet in size, so this is about a 20 percent
reduction in the building size, which would nmake the
proj ect infeasible.

The resi denti al recreati on space practi cal
difficulty is that, first and forenost, the lot is
| ess than 25 feet wide, and, therefore, there can be
no conpl yi ng residenti al recreation space on t he roof,
because there's a m ni numdi mensi on of 25 feet. there
is no residential access to the roof in any event.

On the ground level, the open area in the
front of the building is public space, so that would
not count. The rear -- the open space to the rear,
the rear yard, the 15 feet is going to be used for
parking. That's about 348 square feet.

And we found that in nmany i nstances the --
the residents of the building would prefer parking
avai lability over residential recreation space
avail ability.

The only other open area is in the cl osed
court. The building has 9,220 square feet of

resi denti al space, SO, t her ef ore, t he area
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requirenent, the recreational requirenent is 15
percent, or in this case 1,383 square feet. At |east
50 percent of that nmust be outside.

The cl osed court is 235 square feet. So
increasing the closed court area to 692 square feet
woul d cut the footprint of the addition in half, and
make the project infeasible. It would require that
there be an additional 457 square feet of area in the
court. If you add 457 square feet of additional space
times the five levels, it results in a reduction of
2,285 square feet, because, as | said before, Historic
Preservation would not allow you to take that | ost
area and put it on top of the addition to up to 90
feet in height.

That would result in a 24 percent
reduction in the project size. Al nbst a quarter of
the project would have to be elimnated. Therefore,
the project would not be feasible.

In addition, evenif you-- if you granted
t hat variance for the outdoor residential recreation
space, there is also an indoor recreation space
requi renent to provide 692 square feet of conplying
rec space indoors. This is the equivalent of one of
the units in the building.

So you'd have to take one of the nine
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units and devote it to residential recreation space.
Because you couldn't sell that unit, the other eight
units woul d have to bear the cost. The sales price of
the other eight units would each increase by 12.5
percent, and you'd get to the point there where the --
spreading the cost over all of the units to increase
all of themby 12.5 percent woul d take t he sal es price
of these units out of the range of the market and
woul d nake the project not feasible.

So that's a summary of the variance

relief. And unless there are any questions about
that, 1'd like to go to ny first witness, M. Karl
Lass.

VICE CHAI RPERSON M LLER: | have a

guestion, and it's a general question, and either you
can answer it now or nmaybe your w tnesses m ght want
to address it as they go along. You generally refer
to Historic Preservation linmtations that require the
building to be built in certain ways.

And you refer to them pretty generally,
and | know that there's a report in our record, but |
woul d just be interested in knowi ng whether those
l[imtations flowfromthe HPRB report that's specific
to this case, or whether there are also other

regul ati ons out there that you' re operating under that
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are affecting the project that haven't been really
identified for us.

MR COLLI NS: It's not so nuch the
regul ati ons, although there are regul ations that give
guidance to Historic Preservation projects, very
specifically on windows and doors and things of that
nature, roofs, and other elenents. But this is as a
result of discussions with HPRB and going -- having
di scussions with the staff and going to HPRB on
several occasions and having the rulings that they've
made.

So t he configuration, the setback fromthe
main building to the addition, are all nandated by
HPRB as part of their review process, specific review
process. And it's very nuch an ad hoc case-by-case
process at the HPRB

VI CE CHAI RPERSON M LLER: Ckay. For
instance, if you nake a statenent that, you know, you
couldn't denpolish sonething, is that based on your
di scussions with HPRB, or is that based on genera
rulings of HPRB in that area that you know you
woul dn't be able to denolish sonmething, or --

MR. COLLINS: Buildingsthat contributeto
the character of the historic district are generally

prohi bited from bei ng denoli shed. There is in the
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law, D.C. Law 2-144, the Historic Landmark/Hi storic
District Protection Act of 1978 does provide a neans
by which you can apply for denolition, and that's in
the regulation specifically so that the law is not
decl ared unconstitutional .

And there is a process for that, but there
has not, to ny know edge, ever been a building that is
found to be contributing to the character of the
historic district to be able to be denolished. And if
there is one to be denolished, it is -- it has to neet
certain threshold requirenents that are so high as to
be in the public interest.

For i nstance, the fornmer Conventi on Center
that was built is a special nmerit case. It was found
-- a church, an existing church was denol i shed t o make
way for the Convention Center, and that was to provide
a public benefit -- to have a Convention Center for
the city, things like that.

So a small project like this individua
private devel opnent project, contributing buildings
are not -- have not been found to be allowed to be
denol i shed, except in circunmstances where the buil ding
is perhaps falling down or is denolished anyway, or is
partially denolished, or is about to collapse, or has

been condemed.
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VI CE CHAI RPERSON M LLER: Thank you. And

one other just really kind of basic question. You
were going through the individual variances and
tal king about, if you didn't get the relief, what the
consequence would be. Now, basically, the -- if you
didn't get either of the wvariances, would the
consequence be -- and | could study that application
again, but that you would -- you could only build
eight units, and it wouldn't be feasible. O is that
sinplifying it too nuch, and that's only related to
the residential rec requirenents?

MR. COLLINS: That may be sinplifying it
t oo nuch.

VI CE CHAI RPERSON M LLER  Ckay.

MR, COLLINS: If we didn't get those two
vari ances, we nmay cone back with a rear yard vari ance,
for instance, to nove the building back to increase
the height -- the width of the court and the area of
the court. And maybe we woul d i ntroduce an el evator
onto the roofs and see if we could get some rooftop
recreation space on top, which would all owthe rooftop
to be used for recreation.

Ri ght now, there is none, because thereis
no el evator, because the goal is to keep the building

hei ght as | ow as possi bl e.
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VI CE CHAI RPERSON M LLER: So you woul d

need sone variance relief in any event.

MR COLLI NS: | would believe that we
woul d, in order to nake this project work, yes.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

Any ot her questions?

BOARD MEMBER ETHERLY: Yes, Madam Chair,
if I couldjust followup onalittle bit of your line
of questioning. Allow ne to be sinple for a nonent.
What would the -- in the absence of the two vari ances,
what woul d t he consequences be in ternms of your total
unit count? Wat would you lose? It sounds as with
the residential rec space requirenent, in particular
the interior requirenment, you definitely would | ose

one unit of the proposed nunmber that you currently

have. Wth -- in the absence of the closed court
relief, what would you -- what would you | ose there?
MR. COLLINS: Wwell, if we -- we m ght have

to come back for rear yard vari ance.

BOARD MEMBER ETHERLY: CGotcha. But just
for the sake of discussion, what does that -- if |
understand your presentation correctly, the opening
remar ks, there would be a 20 percent reduction in the

footprint of the building if you were forced to conply
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with the closed court area and wi dth requirenent.
What is that -- is that reduction across the entire
footprint of the existing building and the addition,
or you would | ose 20 percent of the addition?

MR. COLLINS: It's 20 percent of the gross
fl oor area of the project.

BOARD MEMBER ETHERLY: O the overal
project. Ckay.

MR. COLLINS: Not the footprint, but the
overall gross floor area.

BOARD MEMBER ETHERLY: Ckay. Wth respect
tothe feasibility issue, | always hesitate to ki nd of
get into it, because, you know, you can |ook at
nunbers and everyone can kind of argue and quibble
somewhat over what's a feasible selling point -- you
know, price for a unit, or what have you, but you did
kind of verge into that area a little bit in your
openi ng st atenent.

So | wanted to kind of anticipate perhaps
some questions or some conversation on that and
inquire, did you -- did you take a look at -- and this
perhaps m ght come up in the presentation as you nove
i nto some of your other witnesses, did you take a | ook
at kind of the market in this particular area, to kind

of price what these condos would go for?
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And as you consi dered the | oss of that one
unit, as it related to the interior rec space
requi renent and your need to then perhaps spread out
the cost of that remaining unit, of that |ost unit
over the remaining units, what was your sense of what
that would do? | understand you're saying it takes
you out of the range for what you would want to set
t he nunber of at these units, how far -- is it stil
cl ose?

Does it -- does it just disproportionately
knock you out of the ball park and you go from a
$300, 000 or $400,000 to a $700, 000 condo in order to
make it work? | just want to kind of get a sense of
that, because as you presented it that is a little
part of the difficulty. So | want to make sure we
kind of just parse that out.

MR COLLINS: Sure. In this -- in this
mar ket with prices stabilizing, and even in sone areas
softening a bit, it's going to becone nore and nore
conpetitive. To add 12-1/2 percent to the sales price
of aunit in order to conply with the regul ation that
t he Zoning Conmission is poised to elimnate in three
nonths seens to us to be a little bit burdensone.

BOARD MEMBER ETHERLY: Ckay. Thank you

Thank you, Madam Vice Chair.
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BOARD MEMBER MANN:  Madam Chair ?

VI CE CHAI RPERSON M LLER:  Yes.

BOARD MEMBER MANN: A coupl e of questi ons.
In the -- in the alternative, in this zone district,
coul d you have pursued a non-residential building?

MR. COLLINS: Yes, we could. The zoning
regul ations allowa 6.0 FAR, of which 2.0 can be non-
residential. And the site is 2,906 square feet, so
5,812 square feet of gross floor area could be
cormmercial. But in looking at it, |I think that M.
Lass woul d | ook at that when he will talk to you about
the options for -- for devel opnent that they | ooked at
when it was deternmined to redevel op the site.

BOARD MEMBER MANN:  And so di d you address
| ot -- maxi mum | ot occupancy?

MR. COLLINS: Lot occupancy is 80 percent
inaresidential -- for aresidential, and 100 percent
for non-residential.

BOARD MEMBER MANN: Had you chosen to
devel op non-residential, though, you still woul d have
been faced with Iimtations from HPRB?

MR. COLLINS: Yes, of course. Actually,
| should -- | shouldn't say of course. Yes, we would
have -- the height, the -- things like that.

BOARD MEMBER MANN:  Thank you.
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MR. COLLINS: Sure. Unless there are any

ot her questions, I'd like to go to M. Lass.

MR. LASS: Good afternoon. My nanme is
Karl Lass, Jr. | amone of the owners of the property
at 1109 M Street. | inherited the property from ny
father about two years ago when he passed away, ny
sister and I. She is not able to be present today.
She is taking exans. So |I'mhere on behal f of both of
us.

The exi sting buil ding was purchased by ny
famly in 1980, and was used by ny father for a dental
lab and his personal residence, as well as two
additional efficiency apartnents in the basenent,
whi ch were used by ny sister and nyself. For the | ast
two years since ny father passed away, the buil ding
has been vacant, and we have pursued various options
of use.

Qur original thought was to rent it
comercially, but because of the unique design of the
interior, there would have been substanti al
reinvestment by anyone comng in and wusing the
building for their use, that the price point for
rental or any -- or |leasing opportunities becane
unrealistic over the five- to seven-year period.

W t hen pursued reselling the property as
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a residential property as is, which it is actually
currently still on the nmarket, and that seens to not
be -- also reached a | evel of non-feasibility based on
the current structure and the anmount of nobney that
woul d have to be poured into the property and its
current market value to redevelop it for that use.

After a substantial amount of research, ny
sister and | met with Chris Etherington of Ashburn
Properties and went through sonme -- whom we were
actually introduced to by a conmercial real estate
agent whom we had contacted originally to try and
| ease the property. That relationship has evol ved
over the last year and a half to bring us here where
we have subsequently noved forward to develop the
condom ni umns.

W enployed Hickok Warner to do the
schemati ¢ desi gns and have proceeded t hr ough t he Logan
Circle Conmunity Association, the CDC, the ANC, and
the HPRB, to bring us here for final zoning approval.
Al'l of the agencies that we have visited to date have
supported us. Qur concept has al ways been to try and
mai ntai n consistency with the current structure and
t he exi sting building.

Qur new building pretty rmuch mrrors the

1111 structure in size and scope and occupancy of the
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property, so we feel that it is consistent with the
nei ghbor hood, as did the HPRB and t he ANC.

Beyond that, |I'mnot an expert on nost of
the other features, so I'"'mgoing to |l et Ron Schneck
address any of the nore technical aspects of this.
And if you have any other questions for ne, |'d be

happy to answer them

VI CE CHAI RPERSON M LLER: | have a quick
guestion for you. | just wonder if vyou could
el aborate on what you said. You tried to sell it as

is, and you couldn't?

MR. LASS: W areright now. It's been on
t he market since Septenber.

VI CE CHAI RPERSON M LLER: And -- okay,
it's been on the market since Septenber. Ckay.

Any ot her questions?

(No response.)

kay. Go ahead. Thank you.

MR. SCHNECK: Good afternoon. M nane is
Ron Schneck, and |' man associ ate wi th Hi ckok, \Warner,
Kohl Architects. In addition to 1109, |'ve designed
two other nulti-famly projects in the imed ate
vicinity, one at 13th and N and one at 1425 11th
Street.

The 1109 project is |ocated m d-bl ock on
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M Street between 11th and 12th Streets. The
nei ghbor hood consi sts of conmerci al buil di ngs, singl e-
famly and nulti-famly residential. The imedi ate
bl ock bounded by 11th and 12th Streets and M and N
Streets is primarily residential. It is located in
zone C-2-C in the Shaw Hi storic District. It is
protected by the Historic Preservation Review Board.

W have discussed this project with them
fromthe beginning and have recei ved HPRB concept ual
design review. W continue to work with HPRB and
staff on its devel opnent.

Architecturally, the project consists of
the renovation to an existing three-story plus
basenent row house i nto four condom ni unms and addi tion
of a four-story plus cellar building containing five
condom ni umns.

What we've tal ked about briefly is the
project's massing is determned by a unique set of
restrictions. First, during our initial neeting with
HPRB, there was a nandate to spatially separate the
new row home fromthe addition. By creating a court,
we are able to achieve this. This also allowed us to
get natural light and air to all of the units.

Secondly, conplying to the 15-foot rear

yard setback, this limts our building footprint, and,
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therefore, linmts the anount of square footage that we
have avail able for the units.

Thirdly, al soin discussions with HPRB, we
had to limt the proposed height of the proposed
addition to the lowest height of the existing row
house, or 39 feet. You know, this resulted in a nuch
-- a higher court height and area wi dth requirenent,
but we still need the variance relief and that's why
we're here.

Now, |I'm going to go into sort of the
specific zoning variance reliefs, unless there's
guestions sort of generally about the project.

MR COLLI NS: Can | ask for a
clarification?

MR, SCHNECK:  Yes.

MR. CCOLLINS: Wat you said -- it would
result in a higher court height?

MR SCHNECK: I"'m sorry, a lower court
hei ght. Yes.

Interns of the zoning variance relief for
the residential rec space requirenent, as nentioned
before the existing site is exceptionally |ong and
narrow conpared to the neighboring sites. It's only
23 feet wide by 125 feet long. Only one other |ot of

simlar dinmensions is like this in the square, and
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this is 1111 M Street. Next door it is already
devel oped, like M. Lass said, with a building that
ext ends approxi mately t he sane di stance to the rear as
our proposed additi on.

In addition, the existing row homne
occupies 37 percent of the site. Conbine this with
t he bui | di ng nassi ng restrictions previ ously
nmenti oned, the HPRB preservation setback, the rear
yard setback, and the height Iimtation, it creates a
practical difficulty for strictly conplying with the
residential recreation requirenent.

To neet those requirenents, we woul d have
had to reduce the addition by approxinmately 50
percent. This would have made the addition itself no
| onger spatially feasible for, you know, a certain
depth is required for aliving unit. It would also be
financially feasible ~-- it also wouldn't be
financially feasible or desirable to replace an entire
residential floor with a portion of the residentia
recreation equi pnent.

W still wouldn't fully conmply, and i n our
experience, especially inthis neighborhood, residents
woul d much prefer to use sort of the local indoor
venues such as gyns and coffee houses to socialize

t han, you know, be on a treadm || in the basenent. W
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do find that even when we've had indoor recreation
roons they usually go unused.

Anot her option, obviously, woul d be to put
the residential requirenent on the roof. But as M.
Collins said, due to the narrowness of the site, we
woul d be unable to neet the square foot requirenents
as well as the minimumw dth requirenent. By the tine
you'd put in guard rails alone, we'd probably be | ucky
to get 16 feet w de.

So in terns of wvariance relief being
granted wi thout substantial detriment to the public
good, and without inpairing the intent, purpose, and
integrity of the zone plan, in the context of only
nine units we are providing an anple size recreation
space in the closed court. At its smallest, it's over
12 feet by 17 feet, and it widens at the top due to
t he absence of the bay w ndow.

And, in addition, each unit will provide
consi der abl e space for the individual interior passive
recreation for residents. The closed court is
i nt ended t o have benches, plants, decorative lighting,
and ot her features, making it a nice space to be in.

In addition, as nentioned, there are
numer ous opportunities in the nei ghborhood for both

passive and active recreation -- Logan G rcle, Munt
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Vernon Square, Thomas Circle, to nane a few.

Now on to the variance relief for the area
and wi dth requirenents for a cl osed court. Again, the
site is extraordinarily narrow conpared to the
nei ghboring sites, conbining this with the massing
restrictions previously nment i oned, t he HPRB
preservation setback, the rear yard setback, and the
height limtation, creates a practical difficulty for
strictly conmplying with the area and wdth
requi renents of a closed court.

The m ni nrumw dth of 15 feet is required,
and we can only achieve 12 foot 6 due to the
connection that is required between the two -- between
the existing row hone and the addition. And,
basically, the mninmm calculated area woul d be 450
square feet. W only have 235.

For conpliance with the closed court
requirenents -- full conpliance with the cl osed court
requi renents woul d mean that the court area woul d need
to be increased by about 370 square feet. Again, to
neet those requirenents, we would have to cut the
addition by about a third, or 370 square feet. On
five floors, that would be a loss of about 1,800
square feet, which is 20 percent of the total building

area, as M. Collins nentioned. this would have nade
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the addition itself no | onger feasible.

Qur only other option would have been to
keep the spatial separation between the existing
t ownhouse and the addition, but enclosing it by an
atrium no longer definingit acourt. This, however,
woul d not have been acceptabl e by HPRB and woul d not
allow us to use the space for natural air and |ight
requirenents.

And in terns of variance relief being
granted wi thout substantial detriment to the public
good, and without inpairing the intent, purpose, and
integrity of the zone plan, the reduced size of the
court will not inpair public good. The court is
internal to the building, accessible only to the
bui l di ng residents. It's near the center of the
property and is largely hidden fromview, and will not
i npact any adj acent property.

The court area and wi dths are sufficient
to satisfy historic preservation concerns, and they
are sufficient for this size of project.

Any questions?

BOARD MEMBER ETHERLY: If | could, Madam
Chair, this perhaps m ght be an awkward question, but
| just want to be -- | want to first kind of just

orient nyself, to be sure | understand kind of the
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contours of the property. At Exhi bit Number -- |
believe it's Exhibit Number 8, which is a set of
phot ographs that we have included in our file -- and
" mhol ding up that set -- the -- | believe that's the
third paragraph in, which shows the perspective
| ooki ng back towards the rear.

| just want to get a sense -- and |'l|
show this to ny col |l eagues, so that they have a sense
of whi ch phot ograph, and for the Ofice of Planning' s
benefit, which photograph I' mlooking at. As you | ook
towards the rear of the property, |I'mlooking at the
third photograph that shows the court as it exists
now. | just want to be sure | understand, one, where
the -- where kind of the lot line ends, where the
par ki ng pad woul d cone into play.

As you | ook back towards that rear -- that
rear gate there, back towards the bi g green contai ner,
is that the property line there, or does the property
-- does the rear property line extend beyond that
gat e?

MR. LASS: Let ne address that. [If you
notice fromthe picture, there's a steel beamnext to
the gate. That's the property line right there. So
right nowthe -- the guy who is wal king through there

is walking right along the property I|ine. To the
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right is the -- is just the backyard. That's where
the new structure will be.
The court itself will actually be closer

than what you're currently seeing.

BOARD MEMBER ETHERLY: Ckay.

MR LASS. It will be between basically
the railing where the |anppost is --

BOARD MEMBER ETHERLY:  Yes.

MR. LASS. -- and the existing house.

BOARD MEMBER ETHERLY: (Ckay. And as you
head back towards the rear, so the -- the -- where the
current -- | guess is that a gate towards the back of
the property there?

MR. LASS. That's a gate towards the back
of the property, and behind there is where t he parking
area will be.

BOARD MEMBER ETHERLY: (Okay. | see. So
the addition will extend to where that gate is at?

MR. LASS. The addition will basically be
from where the |anppost area is, somewhere in that
general vicinity, back to the existing gate.

BOARD MEMBER ETHERLY: Ckay.

MR. LASS: Wiich will mrror the building
that you see to the left, which is 1111

BOARD MEMBER ETHERLY: (Okay. Excellent.
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Now here's ny awkward question. But because we have
the benefit with the applicant's presentation of the
di agranms and t he over head, and, of course, the benefit
of the esteened architect from H ckok Warner, | want
to get a sense of this passageway that we wll, of
course, have sone conversati on about when t he opposi ng
party does their presentation.

Coul d you perhaps kind of orient us as to
where that space is |ocated?

MR. SCHNECK: Pointing at this plan-- 1'm
sorry. Pointing at this plan right here, essentially
this void of space is the passageway that you're
referring to. And, essentially, according to the
survey that we have, it's essentially three feet, one
inch fromtheir exterior wall to our property |ine.
So right along there.

MR. COLLINS: And what you're gesturingto
is A 47

MR SCHNECK: That's correct.

BOARD MEMBER ETHERLY: Thank you

MR. SCHNECK: Ckay.

BOARD MEMBER ETHERLY: And as a matter of
right, could you indicate just for the record what you
would be able to do with the present building? |

nmean, with the addition, if you were -- just for the
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sake of discussion, but | think it's an inportant
point to include on the record in the applicant's
case, if you were just building as a matter of right
all of the other considerations not being an issue
right now, how would you be able to build in that
space?

MR. SCHNECK: W can build directly onto
the property line.

BOARD NMEMBER ETHERLY: Ckay. And by
building onto the property line, that would, of
course, decrease the current existing space that is
t here now, correct?

MR, SCHNECK: Correct.

BOARD MEMBER ETHERLY: kay. Thanks. And
do you know of f hand how rmuch t hat decrease woul d be?

MR LASS: Well, three feet. | nean, it
would be three feet, one inch. | nean, there's
not hing there now, so it's --

BOARD MEMBER ETHERLY: Ckay.

MR. LASS: -- it's 23 feet plus three
feet, one inch.

BOARD MEMBER ETHERLY: Ckay.

MR LASS: If we were to build, it would
be three feet, one inch.

BOARD MEMBER ETHERLY: Ckay.
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MR LASS: | want to be clear here that
t hey have no access onto ny property currently. They
just -- there just sinply isn't anything to keep them
off of it.

BOARD MEMBER ETHERLY: Ckay.

MR. LASS. They have no grant or easenent

or anything else that gives them access to ny

property.

BOARD MEMBER ETHERLY: Ckay.

MR. LASS: W are offering, in effect,
originally -- was easenent two feet onto ny property,

to grant them access to their door. They currently
don't have anything to grant them such access.

BOARD MEMBER ETHERLY: GCkay. Okay. Thank
you.

Let ne cone back to M. Schneck, if |
could, on the issue of uniqueness. As you are aware,
uni queness is part of the variance analysis, and |
just want to be sure to put a pin in this portion of
t he conversation around t he uni queness of the subject
property. And it's excellent that you have sone
experience with other properties in the imediate
vicinity.

As you indicated in your testinony, there

is -- there really are no other lots in this area.
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Maybe the closest conparable would be the ot
i medi ately next to it, in ternms of the length and
wi dt h and narrowness. So could you just speak to --
speak to that again?

The | ot that's i medi at el y adj acent, whi ch
woul d be 1111 M Street, if I'mcorrect, is the only
ot in your experience that -- that comes sonmewhat
close to the configuration that we see wth the
subj ect lot here, correct?

MR, SCHNECK: Correct.

BOARD MEMBER ETHERLY: Okay. GCkay. That
concl udes ny questi ons.

MR. SCHNECK: On 1111 MStreet, basically,
when they did their addition, they essentially just
tacked it on to the original building years and years
ago.

And, basically, what we're up against is
that we can't tack it on -- nor | don't think we woul d
want to tack it on to the existing row hone, and this
was very -- HPRB nade this very clear, that, you know,
this is a historic structure, it's in good condition,
it's a beautiful building. W have no desire to
attack right onto it.

So what we want to do is create this

courtyard, and HPRB wants us to create sone type of
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court separating the two buildings. So that sort of
-- in terns of massing, that's the big difference
bet ween our building and 1111.

BOARD MEMBER ETHERLY: Ckay. Thank you

Thank you, Madam Vice Chair.

COWM SSI ONER TURNBULL: Madam Chair, if |
coul d ask a question.

VI CE CHAI RPERSON M LLER: Yes, go ahead.

COWM SSI ONER TURNBULL: M. Lass, you had
nmenti oned that you had -- at one point were thinking
of offering an easenent onto your property there for
access?

MR. LASS: Yes. We had approached the
residents of 1111 in an effort to resolve any
di fferences or problens that they nay have with our
devel opnent. And since their door -- rear door is
| ocated down here, it beconmes difficult for themto
access their property, because it's too close to the
property |ine.

COW SSI ONER  TURNBULL: Vel |, what
happened with that process?

MR. LASS: What happened with?

COWMM SSI ONER TURNBULL:  The offering of
t he easenent.

MR. LASS: It's still on the table, but
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they -- they have requested additional things beyond
what we have offered.

COW SSI ONER TURNBULL: | see.

MR. LASS. Including they would like nme to
pay for arear gate in their backyard to protect their
cars, and new -- and they want to be able to dictate
where we place the air conditioning units, which is
really subject to the construction of the building.

W have no -- Shelley Hearne nentioned
earlier that we have placed themall in one specific
area. That was sinply for the drawing. The way the
nmechani cals are laid out by the nechanical engineer
will dictate where those go. W wll nake every
effort -- and we've nmade it clear in several e-mails
that we will make every effort to deaden the sound in
what way we can

COW SSI ONER TURNBULL:  Yes.

MR. LASS: But they're going to have to go
where they have to go, based on what the mechanicals
al | ow.

COW SSI ONER  TURNBULL: Ri ght now,
speaking of that, it looks like, if | look on the
section on the roof plan, they appear to be on the
sl oped rear portion of the existing structure, and

t hen going on to the roof of the bridge structure that
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goes across -- is what |'m understandi ng.

MR LASS: That's correct.

MR SCHNECK: The intention there, and
basically it was sort of a request by HPRB, was to
keep themas far away from-- fromsort of public view
as possible, which neans pushing them sort of as far
into the left of the site.

COWMM SSI ONER  TURNBULL.: So it is your
intent, though, to continue to work with the | ocation
of those units.

MR. SCHNECK: That's exactly right. W
don't even have a nechani cal engi neer on board yet.
So we're only going to have so nuch flexibility with
pl aci ng them However, they will be placed, you know,
according to code and according to zoning.
Absol utel y.

COWMM SSI ONER TURNBULL: Ckay. Thank you.

MR.  COLLI NS: Just to clarify, M.
Schneck, are those units | ess than four feet above the
hei ght of the roof?

MR. SCHNECK: No, they're not. They're
probably two foot, six inches above the roof.

MR. CCOLLINS: So, therefore, they woul dn't
-- they would be -- so the answer is yes?

MR. SCHNECK: Yes. The answer is yes.
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MR. COLLINS: So that neans they woul d be

al l oned to be | ocat ed anywhere, regardl ess of any ki nd
of one-for-one setback requirenent under the zoning
regul ati ons?

MR, SCHNECK:  Yes.

MR. COLLINS: GCkay. Thank you.

BOARD MEMBER MANN: Madam Chai r?

VI CE CHAI RPERSON M LLER:  Go ahead.

BOARD MEMBER MANN: | have a question
concerning that western property line. By noving the
western wall of your building two feet to the east,
doesn't that create another -- another nonconform ng
court on the western side of the property?

MR. SCHNECK: | believe we're basically,
t hen, extending over on the third and the fourth fl oor
to close that top. As you can see here, it continues
over to the property |ine.

BOARD MVEMBER MANN: So when it's -- well,

| guess I'Il just take it onits face, then, that when
-- when that wall is noved back over above that, then
that -- any creation of a court goes away.

MR. SCHNECK: That's correct.
BOARD MEMBER MANN: Ckay. Thank you
MR.  SCHNECK: It no longer neets the

definition of a court.
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VI CE CHAI RPERSON M LLER: | think | need

some clarification about what's happening on the site
al so, then. You're not building to the lot line, or
you are building to the lot |ine?

MR. SCHNECK: W are not building to the
ot Iine on the cellar floor and the first floor, and
then we are building to the lot line on the second
floor, third floor, and fourth fl oor.

VI CE CHAI RPERSON M LLER: Ckay. Then,

this mght go to M. Collins or nmaybe you, | don't
now. What about a side yard -- does this nean that
you -- you don't have to have a required side yard
because of -- you're going over -- you're going to the

lot line on the second, third, and fourth fl oor?
MR. COLLI NS: There are several reasons
why that's not a side yard. A side yard is defined in

the regulations as being for the full depth of the

building. So this is not -- nunber one, it's not a
side yard. It's not a court, because it's not opento
the sky. It's only there -- it's an indentation --

VI CE CHAI RPERSON M LLER: Wi t . Wi t .

Ckay. It's not the full depth of the building,
because the -- the existing building goes to the | ot
line?

MR. COLLINS: Because there's a party wal
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bet ween the two buildings for the first --

VI CE CHAI RPERSON M LLER: I n the front.

MR COLLINS: In the front.

VI CE CHAI RPERSON M LLER  Ckay.

MR COLLI NS: So it's not for the ful
depth, so it's not a yard. It could possibly be a
court if the setback was for the full height of the
bui | di ng and open to the sky, but it's an indentation
-- if you picture it nore as an indentation in the
building for two feet at the basenent or first floor
levels, with cantilevering back over at the upper
levels, so that's specifically done so we did not
create a nonconformng court.

VI CE CHAI RPERSON M LLER: Okay. Thank you
very much

COW SSI ONER TURNBULL : Madam Chair, on
Drawing A-6, there's an Elevation 3, alley elevation
sout h, which I think shows what they're tal ki ng about .

MR COLLINS: That's correct.

VI CE CHAI RPERSON M LLER:  Thank you

| have one other question for the panel,
and it's just -- |I'mjust curious what your response
is. It's in the filing where you talk about
residential recreation space, and | understand, you

know, we're tal king about this, and | understand the
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Zoni ng Conmmi ssion may do away with this all together,
but -- or is going to change it.

But | want to know what you nean by the
statenent that each of the units provi des anpl e space
for individual interior passive recreation by the
residents. | think that's the first |'ve read about
recreation in the units thensel ves.

MR COLLINS: W have used that rationale
in several cases. | f you have a living room and a
nice tel evision, passive recreation can nean sitting
and readi ng a book or watching a gane.

VI CE CHAI RPERSON M LLER Right. Ckay.

MR CCOLLINS: There's active recreation
and passive recreation, and both are called for in the
regul ations, both active and passive recreation.
Pl ayi ng cards.

VI CE CHAI RPERSON M LLER  Ri ght.

MR. COLLINS: Playing a board gane.

VI CE CHAI RPERSON M LLER It's not counted
withinthe units, but you' re saying they have their --
t hese ot her opportunities.

MR. COCLLI NS: They have opportunities
i nside, sure. They don't have to go to the party room
and sit and watch TV or read a book. They can do it

in their own unit.
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VI CE CHAI RPERSON M LLER:  Thank you

MR COLLINS: Sure.

BOARD MEMBER ETHERLY: O perhaps sitting
at hone watching the Redskins and Dallas play. That
coul d be --

MR.  COLLI NS: That would probably be
active recreation.

BOARD MEMBER ETHERLY: -- active
recreation

(Laughter.)

kay. Thank you, Madam Chair.

VI CE CHAI RPERSON M LLER: kay. Are there
any ot her questions?

(No response.)

Have you all conpl eted what you wanted to
present at this point?

MR COLLINS: Yes.

VI CE CHAI RPERSON M LLER  Ckay. Then,
guess, Ms. Hearne, this is your opportunity for cross
exam nation questions, if you have any. Sure, come on
forward, and put on your ni crophone when you get here.

M5. HEARNE: I was going to say, |
actually differ with any tinme watching Dallas that
it's a passive experience. | root for anyone who

pl ays agai nst Dallas quite vociferously.
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If | can open this as an open gquestion to
the devel opnent team are you aware of the
requi renents of the buil ding code that wi ndow openi ngs
on the wall of the --

MR. COLLINS: | would object. This is not
a zoning issue.

M5. HEARNE: | actually would like to just
point out that it is relevant, because if code
requires that a wall with w ndows, openings nust be
set back three feet off the property when it's not a
high-rise. And if that code were net, it actually
woul d change their whol e need for the variances.

VI CE CHAI RPERSON M LLER: Ckay. This is
what |I'd like to say on this. You can ask what m ght
refer to adverse i npacts, because | think that's where
your case is conming from And it should relate to --
your questions should relate to their testinony.

| understand what M. Collins is saying,
but | think | would Iike to |l et you ask the question,
because otherwi se you're going to testify about it.
Vell, the other way we go is that she testifies |ater
and you answer in rebuttal.

So, do you see a probl emgoi ng either way,
M. Collins? Because, | nmean, | -- it's going to cone

out either way. If you prefer that it be done
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strictly that you didn't raise that issue, and so
cross exanmination only deals with what has been
raised, we can deal with it, and the other way in
which she'll testify, and then you'll get an
opportunity to rebut.

MR. COLLI NS: Yes. That's the way |'d
prefer.

VI CE CHAI RPERSON M LLER  Ckay.

MR. COLLINS: W did not testify on that,
and so it's not --

VI CE CHAI RPERSON M LLER: Ckay. So, Ms.
Hearne, you will have an opportunity to address that
i ssue, then, in that way.

M5. HEARNE: Fine. That's fine.

VI CE CHAI RPERSON M LLER  Ckay.

M5. HEARNE: | just -- | just wanted to
clarify, because there was sone different phrasing,

but are you aware that this building is not a historic

bui | di ng?
MR SCHNECK: Yes, | am aware of that.
M5. HEARNE: And as such, do you have
act ual | anguage or rulings by the Historic

Preservation Board that specifically prohibits the
contiguous joining of the addition to the existing

bui | di ng?
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MR. SCHNECK: Not with ne. | mean, there
is--thereis apretty thorough report that |I believe
is in the -- what was subnmtted to BZA. |'m sure |

have notes fromtal king to HPRB staff.

M5. HEARNE: Okay. And can you explain
with the charts that you have howthe rear egress wl|l
occur wth your proposed owners of the rear
devel opnent ?

MR.  SCHNECK: Basically, all of the
residents woul d use the stair in the existing building
for vertical circulation. And then, to egress you
could either go out the front door, or you can egress
out through the back through this corridor, all of
whi ch stays on our property line, and then it goes out
to the publicway, which is the alley.

M5. HEARNE: So -- I'msorry. So the --
you're stating you do not require an egress -- |I'm
sorry, an easenment from the 1111 in order to neet
t hose standards.

MR SCHNECK: That's correct. W do not
requi re an easenent.

M5. HEARNE: Ckay. At this stage, for
cross that's all | have.

VI CE CHAI RPERSON M LLER: kay. Thank you

very much
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MR. COLLINS: Can | ask some on redirect?

VI CE CHAI RPERSON M LLER  Ckay.

MR. COLLINS: M. Schneck, you were asked,
if I recall correctly, the question whether you were
aware that this building is not a historic building,
and you answered yes.

MR SCHNECK: | don't believe it's
historically |l andmarked. It'sin ahistoric district.

MR COLLINS: So it's not an individua
| andmar k?

MR SCHNECK: That's correct.

MR. COLLINS: But it is governed by the
Historic District and Historic Protection Act?

MR. SCHNECK: That's absolutely correct.

MR COLLINS: Because it's in a historic
district.

MR SCHNECK: That's correct.

MR. COLLINS: And -- okay. You were asked
specifically whether any rulings that state that you
cannot adjoin -- that you couldn't connect the two
bui | di ngs toget her, and you said that there were somne
that you were -- you didn't have them But did you
ever have any discussion with the staff about that?

MR. SCHNECK: Absolutely. | nean, we --

when we do these projects, we go down, we nmeet with
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HPRB staff. And they nake their recommendations, and
we do our best to conply to their recomrendati ons.
And this was one of their recommendati ons.

MR. COLLINS: And was there any di scussi on
about that at the HPRB revi ew proceedi ng?

MR. SCHNECK: Absol utely.

MR COLLINS: And what was that -- what
was the result of those di scussions?

MR. SCHNECK: At the review neeting, we
basically brought it up, because we -- we sort of
presented to the Board that in talking to staff that
was one of the staff's recomnmendati ons, and we were
concurring with the staff recomendation and we
presented that. And that was, you know, fully
approved by the Board at our conceptual design review
neet i ng.

MR COLLINS: And is one of the factors
the fact that this rear wall, because of the bay
wi ndow and the design, that it is an articulated
facade?

MR SCHNECK: That's correct.

MR COLLI NS: And, therefore, facades
under the regulations are treated differently than
sinple rear walls of buildings?

MR. SCHNECK: That's correct.
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MR. COLLINS: GCkay. Thank you.

VI CE CHAI RPERSON M LLER:  Thank you

| think we're ready for Ofice of Planning
now.

MR MORDFIN: Good afternoon, Chair and
nmenbers of the Board. |'m Stephen Mordfin with the
O fice of Planning. The subject property is unique in
that it is narrow and inproved with an existing
buil ding within the Shaw Hi storic District that cannot
be renoved. The existing building inpacts the ability
of the applicants to design the site.

The application request for residential
recreation space of 2.5 percent -- however, the narrow
wi dth of the property -- 23.25 feet -- is too narrow
to allow for rooftop recreation space, which is
required to be a mninmum of 25 feet in width. The
narrowness of the property al so i npacts the ability of
the applicant to provide an expansive | obby that can
doubl e as recreation space.

The proposed building is only slightly
nore than half of what is permtted by zoning.
Despite this, the applicant is unable to provide the
requi red anount of residential recreation space due to
t he physical constraints of the |ot and the physical

i nprovenents on the |ot.
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Therefore, it would be a peculiar and
exceptional practical difficulty for the applicant to
provi de the residential recreation space as required.
The application also requested a variance to the
m ni mum wi dth of -- excuse ne, the m nimumw dth and
area of a closed court. The mninmum court w dth of
18.3 feet is required, alnost the width of the |ot.

However, above the second fl oor, the width
of the court does expand by al nost two feet, allow ng
for nore light and air to enter from above. I n
addi tion, the applicant cannot buil d hi gher because of
the historic district, resulting in a nore hori zontal
devel opnent of the property.

Therefore, it wuld be a peculiar,
exceptional, practical difficulty to provide the
m ni mum court wi dth and areas required.

The O fice of Pl anni ng reconmends appr oval
of the application as submtted by the applicant, and
that concludes the presentation by the Ofice of
Pl anni ng.

VI CE CHAI RPERSON M LLER:  Thank you

| just want to ask you a coupl e of general
guestions. One is Ofice of Planning didn't find any
adverse inpacts, at least rising to the level of

defeating the relief that's requested in this case, to
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the nei ghbor in particular, the condom ni um
associ ati on?

MR MORDFI N: Correct. The O fice of
Planning did not see that the residential rec space
vari ance or the cl osed court vari ances woul d adversely
af fect the adjoining property.

VI CE CHAI RPERSON M LLER: Do you have any
comments in general on the filing of the condom ni um
association in which they requested party status for
certain reasons in which they all eged t hey had adverse
i npact s?

MR. MORDFIN. Are you speaking of the --
what they --

VI CE CHAI RPERSON M LLER: | think I'm
speaking in -- with respect to the creati on of wi ndows
"at risk."

MR. MORDFI N: Those aren't zoning -- those
are not contained withinthe zoning regulations. It's
t he buil ding code, and we do not review for building
code.

VI CE CHAI RPERSON M LLER: Ckay. So you
didn't review for building code, but you do | ook at
t he i npact on the nei ghboring property, and you found
that there wasn't an adverse inpact. Is that correct?

MR, MORDFI N: Correct.
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VI CE CHAI RPERSON M LLER: Ckay. Thank

you.

BOARD MEMBER ETHERLY: | think if | can
follow up very briefly, Madam Vice Chair, with the
O fice of Planning, with respect to your report, which
| thought was very, very well done, as always, you
hi ghl i ght under the site plan and area description at
page 2 of your report, two pieces that | just wanted
to | think enphasize.

One is, in looking at the zone district
that is at issue here, and that is the C2-CDistrict,
my first of just two questions are: do you viewthe
exi sting building or the existing application as being
consistent with the G 2-C zone district?

MR. MORDFIN. The existing building?

BOARD MEMBER ETHERLY: Yes. Vell, the
proposed project.

MR. MORDFI N: The proposed project, yes.

BOARD MEMBER ETHERLY: Ckay. Thank you

And then, with respect to the i ssue of the
generalized land use nmap, you would also view the
exi sting project as proposed as being consistent with
the land use map in this area.

MR MORDFIN: Yes. The recommendation is

noderate density residential, which | think this is
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consistent with,.

BOARD MEMBER ETHERLY: Excel | ent. \%%
final question -- | highlighted two, but | neglected
to mention that one. M third question conmes to page
4 of wyour report, which addresses in part the
conprehensive plan, and in particular you highlight
portions of the Ward 2 part of the plan, 1304.1(a),
1319.1(d), and 1304.1(d).

Wth respect to -- and ny question goes
directly to 1319.1(d) as it relates to the
preservation and protection of existing buildings. |
believe you answered it with respect to the Vice
Chairman's question regarding the inpact -- any
i mpacts on 1111 MStreet, but | just wanted to ki nd of
pl ace that question, again, in the context of the
conpr ehensi ve pl an, because you coul d concei vably read
it both ways.

Qobvi ously, part of the objective is to
protect existing buildings, and in this case | think
a significant conponent of HPRB s di scussion was the
protection of the existing property, both the front
facade and the rear facade. But perhaps | think there
al so is sonething to be said about the protection of
adj acent buildings with regard to renovati on work or

new constructi on.
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As far as the conprehensive plan and, in
particular, the Ward 2 objectives are concerned, do
you -- do you see any issues or concerns that are
called into question by the proposed application?

MR MORDFIN: No, | do not.

BOARD MEMBER ETHERLY: Ckay. Thank you

Thank you, Madam Chair.

VI CE CHAI RPERSON M LLER:  Thank you

| actually have one nore question. There
wer e sone questions here with respect to the historic
status of the property, and that it's not a | andmark.
But it isin ahistoric district, and | think by that
it's contributing to a historic district. And nmaybe
you can just clarify thisalittle bit, and what's the
di fference between the linmtations on a contributing

property and a | andmark property.

MR MORDFIN:  Well, I'mnot sure | know
exactly how to answer that. It is within a historic
district. 1It's not a |landmark buil ding specifically
as it -- sonetinmes they will landnmark a specific

building to be protected for certain reasons --
somet hi ng happened there, or the architecture, things
i ke that.

In this case, it's just it contributes to

the historic district, because it's a part of the
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fabric of the entire historic district. And that's
what this building is. It's not a specific |andmark,
but it is part of the fabric of the Shaw Historic
District.

VI CE CHAI RPERSON M LLER: And do you al so
concur with M. Collins' explanation of why that's not
a side yard, the part that's open next to the
nei ghbori ng condom ni um associ ati on property?

MR MORDFIN: Yes, | do.

VI CE CHAI RPERSON M LLER: kay. Thank you
very much

Any ot her questions? M. Hearne, do you
have any questions for the Ofice of Planning? I|f you
do, you need to cone to the table.

M. Collins, did you have any questions?

MR COLLINS: No, | do not.

VI CE CHAI RPERSON M LLER  Ckay.

MR. COLLINS: Thank you.

VI CE CHAI RPERSON M LLER: | think I'l1 ask
again, is there any representative here fromthe ANC?

(No response.)

Ckay. Not noting any, then | think at
this point, M. Hearne, you can cone forward and
present your case.

MR. COLLINS: Didyou call for persons and
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parties in support?

VI CE CHAI RPERSON M LLER:  No, | did not.
Are there persons or parties in support that want to
come forward first? |1'msorry. That is the right
or der.

MR COLLINS: | believe there's a letter
inthe file. At least one letter in the file.

VI CE CHAI RPERSON M LLER: Ckay. Let ne
check. |s there anybody here who wants to testify in
support ?

(No response.)

Ckay. Not noting any -- okay. Yes, we're
not goingtoread the letter that's in support, but we
do have in our file a letter that cane in in support
today. Thank you.

So, Ms. Hearne, you can go forward when
you' re ready.

V5. HEARNE: Again, thank you for this

opportunity, and forgive nme if | don't follow the
qui te proper prescription, but you'll counsel ne, |I'm
sure.

VI CE CHAI RPERSON M LLER W will.
M5. HEARNE: Let ne just highlight a few
points, and | actually just also, because of our

| earning this process as going along, we actually did
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not present our case and information to the Pl anning
Board. That was our -- our mstake, our fault, but
they did go through the process wthout our
per spective and information.

One, I'djust liketo start -- we actually
do not believe that the applicant has made a case for
a variance, because there is no exceptional or
extraordinary condition, or even situation that's
related to this property, that creates a practica
difficulty for the owner to conply with the zoning
regul ati ons.

| think it has been highlighted severa
times that this is an exceptionally |ong and narrow
point, but at the sane tine the applicant several
times pointed out how it's exactly the sane as nany
different properties in the sane area, including ours
and ot her adjacent properties.

There are at least tw that are
imedi ately flanking ours that are simlar in this
nat ur e. In fact, their space is |longer than our
space. It actually gives them additional |ength
whi ch woul d make it easier, not harder, to satisfy the
recreational space and cl osed court wi dt h
requi renents.

The reason | ask this question to
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hi ghl i ght about the historic status of the buil ding,
we are very proud of that building. The facade is an
extraordi nary one, and it does add to t he character of
the historic district. 1t is a contributing building,
but it's inportant in sonme of those pictures that have
been pointed out inthe -- in the applicant's package,
it's not a unique structure in the back.

And, in fact, many of the contributing
buildings in this same district have gone through
simlar restrictions and abilities to develop their
property, and have found ways to do it. So, again, |
just want to enphasize it's not a historic building.
It is one to be valued, and the front is being
protected, as we would encourage, but there are
alternative ways, including not having an encl osed
court, to do this.

| also want to highlight -- we don't
believe that the sites that were | ocated or identified
-- Logan Circle, which is quite a distance fromthis
property, Conpress Park, Mount Vernon Square, Franklin
Square, Thomas Circle, or, even quite in a distance,
Thonpson School Park -- those do not provi de adequate
recreational space.

These are required to be safe, secure, and

sui t ably equi pped or | andscaped for active or passive
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recreation use. | don't know how many of you at ni ght
have tried to travel to sone of those spaces, but they
certainly would not fall into those categories.

Al so, shops and restaurants, which the
applicant cited, have never been and are not
consi dered recreational uses, though | suppose there
are many that define that tinme that way. But that is
not what qualifies here in this -- in this point.

| also just want to point out, and it was
an issue that you had raised also, is that the space
for passive recreation in individual units is not
sonmething that zoning regulations recogni ze. The
space nmust be physically accessible to all residents
of the building. And | would appreciate they m ght
get invited to play card ganmes, and they're fellow
residents, but that's not going to qualify for passive
space.

In addition, we're opposed to the
requested variances because of the nature of this
bui | di ng being so close to our property that it does
i npede on both access and privacy.

There were some nonents that were taken to
go through sone of these visuals. Let nme just clarify
there was the one -- | think it was with the rear

egress, where one point to nake is that our buil ding
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at that point is about 23 inches fromthe proposed new
bui | di ng.

In addition, that shared staircase that
will be as pointed -- be utilized by both buildings,
if what is allowed by having this second, third, and
fourth floor jut out over that staircase, it nmakes it
practically infeasible to be used to effectively
transport any materials out.

| " mabout six foot. If | carry ny bicycle
up the stairs, which because they are so steep you
have to just hoist it up onto your shoulder, | could
not pass through there. Now, that's a primry use,
not only as a primary egress for our building, but it
sounds as though it will be with this other building.

It is a very narrow space, and it wll
t hen becone a tight space that's al nost a tunnel being
formed, and I think it's one that you need to | ook at
carefully in terns of appropriate uses.

The other -- the reason | raised this
poi nt about the code -- D.C. Code requiremnment for the
setback of the building line -- | don't have a | aser
poi nter, but in the subm ssion plans here you'll see
that the new building being proposed is -- is quite
close to the property Iline.

D.C. Code requires if there are any
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wi ndows on that wall for it to be set back three feet
off. Unless --

MR. COLLINS: |'mgoing to object again.
There was no testinony about wi ndows on the lot |ine
in this case by the applicant.

M5. HEARNE: You can't have it both ways.
He answered your question when you asked.

VI CE CHAI RPERSON M LLER: | "' msorry. Just
to understand what you're saying, M. Collins, you're
saying that -- that there are not going to be w ndows
on that side?

M5. HEARNE: No, that's not what he's
saying. He's saying | can't bring it up.

VI CE CHAI RPERSON M LLER: | under st ood
your first point is -- your first point was it's
bui | di ng code, you can't bring it up. But your second
poi nt was?

MR COLLINS: There's no --

VI CE CHAI RPERSON M LLER: There are no
wi ndows?

MR. COCLLI NS: The current plans do not
have wi ndows on the lot -- if and when we do plan to
do that, if that happens, we'll conply with the code.
But right now, there's no -- no w ndows shown.

VI CE CHAI RPERSON M LLER:  Thank you.
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M5. HEARNE: | tend to be a practica

person, and tend to recognize that it would be
virtually inmpossible to sell a condom nium unit in
this location without windows. No one is going to be
paying at the cost that they are claimng to be
econonmically feasible to be a building space wthout
Wi ndows.

Recogni zing that there will be w ndows,
t he code does require it. And as such, if the setback
is set, there is a very different requirement for
variances. |t may make this whol e proceedi ng noot.
And, again, it's -- it's a critical issue.

The only time there's an exenption from
the w ndow setback requirenment is when it's a high
rise. This high rise nust be 75 feet or nore, which
this property does not neet. That is, | have a letter
that I'd be happy to submt to the Zoning Board
directly from the Building and Land Regulation
Adm ni stration. The O fice of the Adm nistrator
hi msel f, under Consumer and Regul atory Affairs, has
made a determination specifically on this question
here. And |I'm happy to subnit that as part of our
record.

VI CE CHAI RPERSON M LLER: Let ne just ask

you this. It seens to ne that what M. Collins is
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sayi ng, though, is, you know, that's before that
agency. And if they're not going to be allowed to do
it, if it's going to be a violation of the code, that
agency is the one that's going to deal with that.

M5. HEARNE: Whi ch neans the proposal
before you i s not an appropri ate one, because it's not
reflecting the actual buil di ng, which woul d change t he
variance requirenents.

MR. COLLINS: There is no plan submtted
by the applicant before you that shows any wi ndows on
t hat wal .

M5. HEARNE: Yes. They actually will show
in their own testinony --

MR COLLINS: That's the east wall.

M5. HEARNE: It's the sane issue.

MR COLLINS: That's the east wall.

M5. HEARNE: Again, their own plans
showi ng wi ndows, it's the sane rule on both sides.
There nust be a three-foot setback. Regardless of if
it's next to our building or next to our nei ghbors who
are here, the requirenments -- the requirenent, they
are showi ng wi ndows. Their zoning plan is not show ng
it.

MR. COLLI NS: There's no plan show ng

wi ndows adjacent to the building that Ms. Hearne is
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representing. There's no windows in the plan.

VI CE CHAI RPERSON M LLER  Ckay. | think
we' ve heard -- you've --

M. HEARNE: R ght.

VI CE CHAI RPERSON M LLER: You' ve made your
poi nt anyway, SO --

M5. HEARNE: And, again, |'m nmaking the
point there's been a lot of variations, as we go
bef ore each group, of what's here and what's not.
addi tional concern is the HVAC units. That is a
direct and very significant inpact on our building,
specifically nmy unit.

There is huge range and ability to
differently locate, just as our building has done.
Qur buil ding placed those units in the extrenme back of
our building. W're asking, at a mininum that the
Zoni ng Board, shoul d you decide, which |'mhoping you
will not, to go forward with these variances, but
should in the case that you do, that a series of
conditions be net, including, while | appreciate the
nmechani cal s have not been witten, and that there is
an intent on their part to be consi derate, because of
our concerns of both privacy inpact, air quality and
light, we would ask that conditions be specifically

included in the zoning variance that state about
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| ocation, that state about if there are not going to
be wi ndows on this buil ding.

| nmean, again, this is being stated that
there are none, which I think will change, and you
will see com ng before you again. You can pay me now
or pay ne later, but this is not a design that's going
to stand the test of tine, and you're going to be
seeing this case again.

It's only appropriate that we have a
conversation about what are the actual plans that
woul d be feasible for these issues before the Zoning
Board. And it's where it has made it difficult for us
to have t he conversation, because it has been a novi ng
target.

Again, | will submt this letter to the
record about this issue, and | appreciate their
stating there are no wi ndows now. But, again, thisis
a very practical group that knows the realities of
devel opnent in the city.

Let me just -- a nonent, just catch ny --
so, again, in ternms of conditions, one, we would ask
that it be noted that the three-foot setback woul d be
nmet if wi ndows are placed on those property lines. W
would ask that none of the wndows be directly

adj acent to existing neighbors' w ndows. Again, an

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

134
i ssue of privacy.

The | ocation of the HVAC units not -- as
they currently are, and |l et ne just visually explain.
This is the top floor. The units are right here.

VI CE CHAI RPERSON M LLER: | think you
m ght need to still talk into a m ke.

BOARD MEMBER ETHERLY: Feel free to pick
it up. You can --

M5. HEARNE: Is this working? Are you
able to -- okay. Again, this location right here, if
you were to imagine this is 1111 M Street, right next
door, it's about 23 inches' separation, | can --
again, |'ve got sone good height. It's an easy -- |
can practically touch fromm patio where these are
bei ng drawn.

The option to put themin the back here,
there's no open rooftop units anywhere on -- else on
our building, or, for that matter, anywhere else in
t he nei ghborhood. That's the only open | ocation, and
yet it's the only place that they' ve cited those HVAC
units.

| appreciate that that nmay be a tenpora
drawi ng, because things are fluid in this process, but
then that requires -- we'd ask as a condition that it

be clear that they not be placed at the one spot that
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t hey woul d have the greatest i npact on privacy, noi se,
and i npact.

And, lastly, interns of conditions, we'd
just ask that the buil dout above our shared egress be
ext ended, so that the buil dout only takes place on the
third and fourth height, find -- create the tunnel
but have it be so that it does not inpede and prohibit
the effective use of that only rear egress for both --
bot h properties.

Wth that, | would like to turn to an
addi tional witness that we have.

MR BLACK: | own the wunit at 1111 M
Street.

VICE CHAI RPERSON M LLER: Coul d you
identify yourself, please?

MR. BLACK: Ch, I"'msorry. |I'mSam-- is
it on? Is it on? I|I'msorry. |'m Sam Bl ack, and |
own the unit at 1111 M Street, which is at the very
end of -- my unit would be here on the first floor,
basement and first fl oor.

VI CE CHAI RPERSON M LLER:  You al so need to
have a mke. Onh, if you're going to be over there.
Ckay.

MR. BLACK: Yes. | just wanted you to

know where it is. Just a point of clarity, first of
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all, again, | would |ike to offer ny apologies. W're
not technicians. W're not |awers. W're trying to
be as brief as we can, and trying to give you a
pi cture of what's going on.

And M. Lass has put together a very
i npressive team and for that | comrend him

The key issue here -- one of the key
issues is that they are going two feet away fromtheir
property line for the first floor, for whatever
reasons they want to do that. Then, they go up one
story, and then they cone back out over that first
area to the property line, creating an overhang.

So the first floor, as you walk in, you
have an overhang above. And what Shelley just said
was that when -- if you're on the site and you wal k
it, and you're really there, you will experience the
narrowness of it, the closeness of it, that at |east
perhaps architects are able to do it, or other people.
| can't. This is a well-done design. But if you
stood there, you woul d see just howtight and close it

is. W're facing each other. W're really tight.

And when you cone in, especially I'm
thinking of fire -- if there's a fire, or whatever
you have -- you're walking into a tunnel that is from

a sound, froma light, from a noise point of view,
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it's all captured there.

And so one of the suggestions we nade to
t he devel oper was, how about nmaking that -- that
tunnel, so to speak, a floor higher, so that it would
open up the space and the light and the air and
what ever el se, just giving us an opportunity to carry
-- not only carry bikes, but we're going to be al
living very close together with those -- if there are
wi ndows, which we think they're going to try and
buil d, and perhaps they' Il prevail.

The space is such that you're going to
have wi ndow to wi ndow, or very close to it, | imagine
-- I"'mnot an architect. And so that's a major inpact
on us. | nean, | think I wouldn't have to go -- to
explainit toyouif we were standing on the site. |
don't know how rmuch you can get fromthese draw ngs.

So | just wanted to say that we have our
-- we wal ked down al ong our side of our building to
the back. W don't go on M. Lass' property. He's
correct about that. He has asked us for an easenent
to cone onto our property and to use our property to
go into the back, and we have -- we were in
di scussions, and then they decided that they didn't
want to go that route. And that's fine.

But he's correct that we don't go on his
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property right now to -- and we don't need his
property, and he doesn't need our property the way
they've drawn it. But we do need sone relief interns
of that tunnel effect that is -- that they are
creating by their design. It is a real -- very
serious negative inpact that it's going to have on us.
| just wanted to clarify that, for whatever it's
wort h.

VICE CHAIRPERSON M LLER W have
clarification. There's going to be a stairway that
both -- that both buildings are going to use. And
whose property is that on?

M5. HEARNE: It's a shared staircase.

VI CE CHAI RPERSON M LLER:  But it's got to
be on sonebody's --

M5. HEARNE: No, it's --

VI CE CHAI RPERSON M LLER: It straddl es the
property?

M5. HEARNE: -- split down the m ddl e.

VI CE CHAI RPERSON M LLER  Ckay.

M5. HEARNE: The last famly used to own
1111 MStreet. They sold it for devel opnent purposes.

VI CE CHAl RPERSON M LLER Ckay. So --

M5. HEARNE: The building itself was never

changed. The addition was made back in the late
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1800s. According to fire code plans that we have
| ooked back on, it actually |ooks to be in 1868 that
that addition took place.

VI CE CHAI RPERSON M LLER:  And one of the
i mpacts of the narrowness is that you can't get your
bi kes through there very well.

M5. HEARNE: Literally, it's -- and Sami s

even taller than | am It's not usable for egress.
To be honest, it's alittle frightening. It's a very
steep staircase. It's going to have a narrowtop to
it. It's going to be a dark passage. | nean, we'll

have lighting, but we're going to probably have to
have shared | ighting. W do already have a set there.

This -- you know, again, we have been
wanting to work in cooperation. This has not been one
inconflict, but it has been one of little information
bei ng shared and little opportunities.

VI CE CHAI RPERSON M LLER: Howwi || rai sing
the roof about one floor affect your being able to
mani pul ate your bicycle?

M5. HEARNE: We will be able to use that
egress. Also, | think it was an inportant point of
just the air volume -- it's -- again, as a six-foot
person, a seven-foot passage for containing safety,

etcetera, again, theideaif sonething were on fire --
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VI CE CHAI RPERSON M LLER:  Ckay.

M5. HEARNE: -- and it's directly above
your head. It would -- it would inprove it.

VI CE CHAI RPERSON M LLER  And just to get
the whole picture, you could bring your bicycles in
t hrough the front?

M5. HEARNE: Yes, you could. And then,
navigate it through a series of doors and down -- the
fire doors and down the stairs.

MR. BLACK: Can | say sonething?

VI CE CHAI RPERSON M LLER:  Sure.

MR. BLACK: | don't own a bicycle, so |
don't really care that nuch about the bicycle issue.
And it seens trivial in a way. The issue really for
us | think -- | nean, as well as the whole nyriad of
issues -- is howclose we are in terns of the air and
the sound and the visual connectedness of it. And
there is that tunnel effect that it will be creating.

Even if we didn't have bicycles, putting
that aside, | think if you were standing on that site
you woul d see just -- | think there's 23 inches to our
property line that we have to walk at certain points
to go to the back. And so we're very -- it's a very
tight space. It's a very, very tight space.

COVWM SS|I ONER TURNBULL: Madam Chai r, can
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| ask a question?

VI CE CHAI RPERSON M LLER  Absol utely.

COW SSI ONER TURNBULL: M. Black, I'ma
little bit confused, and maybe you can clarify it. |
t hought you had testified earlier that you do not use
M. Lass' space, but the overhang that they' re tal king
about is on his property. So there is nothing on your
property that woul d i npede what you have al ready.

So | wonder if you could clarify what
you're -- what you nmeant by the tunnel effect and how
that affects you, since it's on his property and not
your property.

MR. BLACK: Yes. The -- he is not going
on our property at all. His design, as | understand
it, it's absolutely true. There will be a two-foot
i ndentation, though, a portion of, as we wal k back
there. | think it's 20 feet or some anount of feet
that you go as you're wal king to the back of our --

COWMM SSI ONER TURNBULL: But | thought you
testified earlier you don't use that space.

MR. BLACK: No, no, we don't use the space
to walk on it, but there will be that expanse that
will be there in terns of between the two buil di ngs.

M5. HEARNE: Can | just --

COW SSI ONER TURNBULL: So how does t hat
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affect --

M5. HEARNE: Can | clarify? Wen he was
saying we don't use it, literally, again, this -- you
know, the staircase is a small staircase. W jointly
own it. You could walk up the stairs w thout stepping
onto their side of the stair. But if | ate alittle
bit too rmuch while watching that Washi ngt on Redski ns

ganme, |'mgoing to probably be having a little bit of

an overhang as | -- ny feet aren't on the property,
but any kind of carriage, package -- this is a shared
space. |It's a very tight and narrow space.

So you coul d wal k down t he staircase. But
if you're actually using it, as nost people would, as
an egress and a staircase, you -- you're -- while your
feet may not, you are going to be going over and usi ng
t hat space, as well as their tenants will. You cannot

enforce and woul d not be able to put a wall down that

staircase -- again, because it's so narrow

So, in acertain respect, this -- thisis
a -- will be utilized by both parties. | have no
doubt as they egress they will step onto our portion
of the --

COWMM SSI ONER TURNBULL: So you do rely on
hi s space, then

MS. HEARNE: Yes. W coul d do a si dewal k,
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but it -- again, the entire space and, again, the feel
and presence of this, it's a very narrow, tight
configuration. W could get away with not doing it,
but it is the whol e space that's being created that we
woul d have to be shimying down to use this space
wi t hout having any -- any inpact on each other.

This is not |egalese, but "shimying"
probably works. Right?

COW SSI ONER TURNBULL.: | guess | just
wanted to clarify the fact that this property has a
probleminits own right, and it has to use the other
property to do things.

VI CE CHAl RPERSON M LLER: kay. Are there
any ot her Board questions?

(No response.)

M. Collins, do you have cross?

MR, CCLLINS: No.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

MR. SCHNECK: Thank you.

VI CE CHAI RPERSON M LLER: And are there
any other persons in the audience that want to cone
forward and testify in opposition?

COW SSI ONER  TURNBULL : | wonder if |

could just ask one --
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VI CE CHAI RPERSON M LLER:  Sure.

COW SSI ONER TURNBULL: -- one point of
clarification that was rai sed by Ms. Hearne, and nmaybe
the architect for the applicant canclarify that. The
el evation which she was pointing to | believe -- and
she was confusing whether there was w ndows on the
other side -- | believe is on the eastern el evation of
the red portion of the building by what i s designated
as a parking |ot area.

Coul d she -- | nean, maybe you coul d show
that on the elevation for -- or clarify where that --

" m Il ooking at what was referred to as this el evation

here, on A-5, elevation -- east elevation 2. That's
correct.

MR.  SCHNECK: I'"m sorry. What was the
guestion?

COWMM SSI ONER TURNBULL: | just wanted to
clarify that there was -- there was sone confusion

think as to where wi ndows were, and what part of the
building -- | think there was sonme confusion that
there was going to be wi ndows on the side facing the
narrow courtyard facing the other building, the
property at 1109, when actually what your elevation
shows, if I"'m-- and you can clarify this -- is that

this is the eastern elevation, which is actually

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

145

facing the parking lot, and you' d have to go back to

the site plan underneath that -- that board.
MR, SCHNECK: That's correct. We're
showing this elevation -- this is sort of our primry

el evation here. This was their primary concern. This
is the one that -- that's why we're showi ng this.

COMM SSI ONER TURNBULL: And coul d you show
that el evation, then, on the site plan?

MR, SCHNECK: It would be looking this
way.

COWMM SSI ONER TURNBULL: WMaybe t ake of f t he
el evation board and go to the larger site plan, and
show it on the red one.

MR. SCHNECK: Looking this way?

COWM SSI ONER TURNBULL:  Ri ght.

MR. SCHNECK: This el evation, the parking
| ot .

COW SSI ONER TURNBULL.: Correct. Ckay.
| just wanted to clarify that, so that everybody
under st ood where that was.

VI CE CHAI RPERSON M LLER: Thank you.

Actually, while you're here, | want to ask you one
nore question -- where the stairs are. Are they
connected -- are they going to be attached to the

corridor of the new buil ding?
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MR. SCHNECK: These existing stairs?

VI CE CHAI RPERSON M LLER: The little --
the little |ines between the two buil dings, are those
the stairs that are being discussed, or not?

MR. SCHNECK: Yes. But we're not relying
on themin any way. And this plan here basically --
these are stairs that they were referring to, and
essentially we are not relying on them in any way.
Qur egress out of the building is through our own
corridor that sits back here, and there we have stairs
that takes us out to the publicway.

MR. COLLINS: And you're pointing to A-7,
is that right?

MR SCHNECK: That's correct, A-7.

VI CE CHAI RPERSON M LLER: Ckay. The
stairs exist right now, correct?

MR. SCHNECK: These stairs, yes.

VI CE CHAI RPERSON M LLER  Yes. If you --
if you didn't have the corridor, | know you'd have
anot her problem But if you didn't have the corridor,
that would alleviate their problem There would be
open space again, is that right?

MR. SCHNECK: |f there was an agreenent to
share sonme sort of egress, yes. | guess | don't

under stand t he questi on.
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VICE CHAIRPERSON M LLER: No. I
understand that -- what the connector is there for,
and | just -- I'mjust hypothetically asking you these

guestions for the inpact of, you know, various
designs. |If you didn't have that corridor, it |ooks
like -- would -- it looks like you wouldn't have the
probl eminpacting the light and air of their stairs,
or what ever.

But al so, what woul d happen to the court
requi renents? Wuld you need a variance on the court
requirenents if you didn't have that?

MR, SCHNECK: We would, and we -- we sort
of -- we need this connection, because we're using the
existing stair as the vertical circulation, and then

the bridge is the horizontal connection. So we need

some corridor. \Wether it goes all the way up for
egress, | guess that's your question. But we need the
corridor to nmake -- to nmke the project work and to

al l ow people to circulate through the buil ding.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

| s there anybody el se here who wi shes to
testify on this case?

(No response.)

And if there are no nore Board questi ons,
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then I would turn to M. Collins for closing.

MR. COLLINS: Just a few comments before
| ask M. Lass to make an observation. That is, on
the testinony by the opposition at 1111 MStreet, they
have made a statenent that the property is not
af fected by an exception situation or condition, and
described to the applicant the fact that the applicant
said that there were many ot her properties that were
simlar.

That' s sinply not the case. The applicant
did not testify about that. This is one of only two
inthe square that are like this, and the other one is
fully devel oped, and it's their property.

They mentioned that they did not believe
that certain sites were appropriate for residentia
recreation space. That's, in fact, why we're here for
t he vari ance.

And this Board in the past has accepted
testinmony, and credited testinony, where applicants
have said that in lieu of the onsite residence
recreation space, in certain areas of the city there
are many opportunities for active and passive
recreation, be it parks or public playgrounds or shops
or coffee houses, or concert venues, things of that

nature, so that there are recreation -- active
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recreation sinply isn't sweating in the gymany nore.

It's a wvariety of things, and it's
actually a social thing, and the Board has found that
on many occasions, that recreation is really a soci al
activity for the type of tenant that is attracted to
this type of unit.

There was testinony about the rear egress
and reliance upon the stairway, and M. Lass would

like to comment about that issue.

MR LASS: | nean, | think they're just
i naccurate. We will not be sharing the egress. The
egress is strictly theirs. The -- what we have
proposed to themis that we will give themtwo feet

onto our property as an easenent, and which would
all ow them a greater width

They have subsequently conme back to us and
-- and in that negotiation it would be a shared
easenment, and then we would architecturally differ
fromour original plan of having the corridor go out,
and access onto that easenent. But currently we are
not pl anning that.

In addition, we are, by right, allowed to
build fully to the property line, which would reduce

their width and not give thema tunnel effect. So to
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remove the tunnel effect, all we have to do is build
by right to our property line, and then the tunne
concern goes away.

MR COLLINS: Excusene. |'dlike at this
point to -- in response to the testinony by the
representatives of 1111 M to submit two itens into
the record in rebuttal. The first is a building
permt for a fence that the -- that 1111 M Street
condoni ni um proposes to construct on their property
line between the two properties to a height of 10
feet.

VI CE CHAI RPERSON M LLER:  And what's the
rel evance of that?

MR COLLINS: Well, the rel evance of that
is that they were -- they just testified extensively
about the fact that they would have to squeeze
through, and this is a very narrow space on their
property. They are proposing to build a fence on
their property |line.

And the second is just an exchange of
correspondence, e-nmails, to which | was a recipient,
along with a nunber of others, fromM. Hearne to M.
Et heri ngt on, dated Novenber 6th. And you'll get it in
a second, and it is highlighted. On the first page of

that e-mail it does say fromMs. Hearne's statenent as
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foll ows. "W are not worried about the w ndow
pl acenent, because your structure at four stories is
not all owed openi ngs unl ess set back three feet from
your property Iline. But we do not need to debate
this, since it is not a zoning issue."

And, secondly, she says, "1111 M has
obtained a building permt to build a solid fence
runni ng 10 feet high fromthe parking area all the way
to our back door. This is pernmitted to be running
along the property line. [If 1109 were to build our
par ki ng garage gate door, and design a shared back
gate garbage can, we would not need to build this
fence.

"Cbviously, if we cannot cone to agr eenent
here, we wll proceed in the next nonth wth
construction of our own gate and fence, which wll
prohi bit you fromusi ng our property for both easenent
and construction stagi ng purposes.

"At this stage, we will continue to assune
we wi | | oppose 1109's vari ance request before the D. C
Board of -- Zoning Board, unl ess reasonabl e
negoti ati ons can be achieved."

So what you're seeing -- this opposition
you're seeing is really a negotiating tactic. Wat

they testified to really has nothing to do with the
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devel opnent on our site. As M. Turnbull nentioned,
and quite clearly pointed out, there is nothing about
our building that inmpacts on their building, because
it's they that have i npacted.

W have set back on our plans a certain
di stance on the basenent and first floors to allow
t hat access. There is no easenent between the
properties. There is a stairway that -- | guess the
stairway will be denolished or renoved when t hey build
their fence on their property line, which will give
them the 23 inches that they said is too narrow to
use.

So we don't understand how t he i npacts of
t he bui |l di ng t hat we' re proposi ng, where zoni ng al | ows
90 feet in height, allows six FAR allows no -- zero
lot line, side lot line requirenent, there is no side
yard requirenent, and we can build to within 15 feet
of the rear yard, how that will have any inpact on
t hose zoning issues, will have any inpact on themin
this case where we're only asking for a recreation
space variance, and a court with an area vari ance,
which is on the other side of the building fromwhere
they are, and they will never see that court.

The i ssues that they rai sed are not zoni ng

i ssues. They have nothing to do wth this
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appl i cation. They are sinply trying to get the
builder to build thema gate in the back at $8,000 to
nove sone air conditioning units, which you' ve heard
may or may not be noved, because they are just placed
there as placeholders on the draw ngs, because the
nmechani cal has not been done. They may, in fact, be
noved.

They have asked for sone conditions, which
| can just reiterate. They want a three-foot setback
if windows are on the lot |Iine. What ever DCRA
requires is what will be done. |If DCRA requires it,
and if they decide to put it on, and three feet are
requi red, we have to cone back to you to ask for a
t hree-f oot setback, | suppose.

Wndows -- there should be no w ndows
adj acent, nei ghbori ng wi ndows. That was their second
condition. That really has no inpact here.

They want to build out above the shared
egress, so that they can get their bicycles in their
door. But if they put their fence up, |I'mnot sure
that they'|ll be able to use anything there. So what
you're seeing here is really a negotiating tactic by
the neighbors in opposition, and they really have
nothing to do with the zoning i ssues before the Board

t oday.
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| would request that, if the Board is so
inclined to approve the application, that you grant
the approval with the flexibility to allow the
applicant to continue to work with the Hi storic
Preservation Board, and the staff, as the final
designs of the building are approved. It is only
conceptual approval at this point. Final approval has
not yet been granted, which is typically the case when
we come to the Board.

But we're specifically asking for the
flexibility here that it becone a condition of the
order, because as the zoning regul ations do say that
approval of the application does include approval of
the plans before the Board. So we would like that
flexibility to make those nodifications.

And with that, we respectfully request
that you grant our application.

Thank you.

VI CE CHAI RPERSON M LLER:  Thank you

Ckay. | think at this point, then, |
woul d suggest that we close the record except for |
think it would be useful to receive any proposed
conditions in witing, and any responses thereto, and
set this for decisionnmaki ng January 10t h.

So, Ms. Bail ey, can you help ne with t hose
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dates, then, when you -- when the proposed conditions
woul d be due and when responses to themwoul d be due?

BOARD MEMBER ETHERLY: Madam Chair, if
could junp in --

VI CE CHAI RPERSON M LLER: Yes. Do you

have a -- yes.

BOARD MEMBER ETHERLY: -- just -- there
woul d be another piece of information that | think
woul d be hel pful, but | won't requireit. |'mlooking

to the party in opposition, although | think either
party could provide it. It would perhaps be hel pful
to provi de a phot ographic context for these infanous
stairs that we've been tal king about, so it would be
excellent if either the party in opposition or the
appl i cant coul d provi de a phot ographi c pi cture of that
particul ar area. That would just be helpful to
establish the context.

So if that could be included in the
submittal, 1'd appreciate it. Thank you, Madam Vi ce
Chai r.

VI CE CHAI RPERSON M LLER: That's a good
poi nt .

s there any other information that any
ot her Board nenbers would |ike to have?

(No response.)
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Ckay.
MR. COLLINS: Madam Chair, did you note

t he existence of an ANC letter in the record when you

were --

VI CE CHAI RPERSON M LLER: No, | didn't
notice that. [|'msorry.

MR. CCOLLINS: -- unless you can find --

otherwise, it's Tab Cto the applicant's statenent.

VI CE CHAI RPERSON M LLER:  Thank you. That
is our Exhibit Nunber 13. It is aletter fromANGC 2F,
in which they pretty conprehensively address this
application and state that they unani nously approve --
unani nously resolve that the BZA approve the
application with respect to the two vari ances.

Thank you.

M5S. BAILEY: Madam Chair, are you ready
for the dates, or --

VI CE CHAI RPERSON M LLER: Yes, please.
Thank you.

MS. BAILEY: GOkay. Decenber 30th woul d be
the date for the subm ssion, and then the responses
woul d be January 6t h.

VI CE CHAI RPERSON M LLER: It sounds good
to me. Does anybody have a problemw th that?

MR. COLLINS: Is that a Friday? Decenber
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30t h?

MS. BAI LEY: Decenber 30th is on a Friday.
MR. CCOLLINS: Ckay. That's a week from
this Friday.

MS. BAILEY: Right.

2

COLLINS: Ckay.

MS. BAILEY: And then, January 6th is al so
on a Friday.

VI CE CHAI RPERSON M LLER: |  woul dn't
expect them to be too different from what we heard
t oday, but basically put in witing. Not that you're
l[imted to that, but -- so | don't think this should
be too difficult.

Ckay. Are there any other questions?
Ckay. Then, this case is concl uded.

Thank you.

CHAI RPERSON CRI FFI S: Very well. Ms.
Bailey, if youwuldn't mind, let's call the next case
of the afternoon. And right before she does that, |et
nme just update people on our schedule. O course, we
did have another hearing set for 3:00. W have one
case to get through

My view of this, although we haven't
gotten into it yet, | think we can get this done

fairly expeditiously. However, we'll need a little
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bit of tine. So we appreciate everyone's patience.
W will get to the third case in the afternoon.

Wth that, Ms. Bailey, if you wouldn't

MS. BAI LEY: Application Nunber 17403, of
Wl nut Street LLC, on behalf of 917 M Street LP, care
of Philip Abraham pursuant to 11 DCVR 3103.2 and
3104.1, for a special exception from the roof
structure enclosing wall equal height requirenent
under subsection 411.11, a variance from the |ot
occupancy requirenment under Section 772, and a
variance from the residential recreation space
requi renent under subsection 773.3, to allow the
construction of an apartment building. It's |ocated
in the GC2-A District at 917 M Street, NW,
Square 368, Lot 900.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
Ms. Bail ey.

| f you woul dn't m nd introduci ng yourself
for the record, gentlenen.

MR.  COLLI NS: My nane is Christopher
Collins with the lawfirmof Holland & Kni ght. Seated
to nmy left is Cariss Freenman of our office. To ny
i mredi ate right is Mark Schackni es with WAl nut Street

Devel opnent, and seated to ny far right is M. Steve
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Di ckens, Director of Design of Walnut Street
Devel opnent .

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. Collins. "Il make note that
Exhibit Nunber 25 is your prelimnary hearing
statenent. Are you going to add to that, or would you
like to highlight that subm ssion?

MR. COLLINS: W would sinply highlight
t hat subm ssi on, and be avail abl e for questions as you
direct.

CHAI RPERSON GRI FFI'S:  Excellent. | don't
think there's any difficulty in ny mnd, unless there
are other Board's objection to having them stand on
the record. And the subm ssion, of course, we have
received this.

One question -- you have the Axon on the
board. Was that submtted in the record?

MR DI CKENS: Yes. Yes, | think it's
Sheet -- | want to say D-5 in Tab D.

CHAlI RPERSON GRI FFI S: Ckay. Good. Cot
it. Perhaps nmy sheets are stuck together, then.

MR DICKENS: No, it's D-9. Excuse ne.

CHAI RPERSON GRI FFI'S: Do you have it? On,
good. Excellent. GCkay. Then, there we are.

Just to -- to nmke sure that I''m
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absolutely clear, this is a proposed addition to that
-- the garage structure that's towards the rear of the
property. |It's supposed to be about 49 units, is that
correct?

MR DI CKENS: Yes.

CHAI RPERSON GRI FFI'S:  Okay. | don't have
any initial questions, then, in ternms of the relief
that's sought. It seenms to be fairly clear in terns
of the 411 and also the |lot occupancy. The
residential rec space we can get intoalittle bit as
we nove further on, unless anyone has detailed
guestions at this tine.

(No response.)

Very well. Let me ask you somnething off
what you have, in fact, requested relief from
There's nunerous courts that are set up, and you've
| abel ed them quite substantially. Al of those are
conformng, is that correct?

MR. DICKENS: That is correct.

CHAI RPERSON GRI FFI'S: Okay. And the ones

that abut the alley, or property line, those are
anticipated -- or you have addressed those as open
courts. Is that correct?

MR. DICKENS: That's correct.

CHAI RPERSON GRI FFI' S:  Ckay. And then, the
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front -- on the first, second, third, fourth floor,
there's small areas in the front, 70 square feet, 88
square feet. Those are areaways, or are those courts?
How are those | ooked at?

MR. DI CKENS: | think part of it is
actually a front yard, because the whole face is set
back. The little areas in between the bay w ndows,
since we have this unusual condition that the bay
wi ndows are not projecting into public space, the area
between the bay wi ndows | consider to be a court
ni che.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DI CKENS: But in any case, they --
t hey conply.

CHAI RPERSON @RI FFI S: Ckay. | don't
disagree. It was interesting. There's an awful | ot
of attention, obviously, to those and to the square
footage, and | just wanted to nake sure that | was
viewi ng those correctly.

Very well, then. If there's nothing
further fromthe Board, Ms. MIller, did you have any
guestions regardi ng the specificity of the subm ssions
fromthe applicant?

VI CE CHAI RPERSON M LLER:  No, | don't.

CHAI RPERSON GRI FFI' S:  Okay. M. Mann, did

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

162

you want to talk briefly about your questions
regardi ng the residential rec space on the roof |evel?

BOARD MEMBER MANN: |'Ill address those.
Sur e.

CHAI RPERSON GRI FFI'S:  Okay.

BOARD MEMBER MANN: |t appears to ne that
the explanation for the requested relief from the
residential rec space on the roof 1is slightly
different than any that 1've seen before, and | was
wondering if perhaps you could explain to nme the
connection between, in no particular order, the
buil ding code, the requirenment for a naxi mum of 49
peopl e, and 735 square feet.

It seenms -- when | was reading the -- what
| was confused or concerned or didn't understand was
that it seemed driven by sonme sort of fire or safety
code that only 49 people could occupy that area, and
| kept thinking, well, why don't they just limt --
why don't they just build a | arger roof terrace area,
but just limt the occupancy to 49 people. Why
couldn't it be addressed that way?

MR DI CKENS: This is Steve Dickens
talking, for the record. It could be. The building
code officials don't prefer it that way, because their

basic viewis that it will be ignored, and that if you
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sinply make the space the right size, thenit's alot
harder to ignore it.

But the answer is it could be. ' ve
actually done it once in a building before.

CHAI RPERSON GRIFFIS: Didyou limt it --
did it take a building code waiver to post it?

MR. DI CKENS: Yes.

CHAI RPERSON CRI FFI S: Was it for this
di m ni shed si ze?

MR. DICKENS: Well, the entire project was
much smal | er.

CHAI RPERSON GRI FFI S: | see. It's an
interesting -- it's an interesting question that M.
Mann has, and it comes fromthe detail on your page 12
subni ssion and the cal cul ati ons of the occupancy of
this area. And it is true, when you look at the
anount of space that you m ght have avail able, clearly
the Board, and | think everyone, 1is of the
understanding i f you go above that you're required two
neans of egress off of the roof, and that's what
you' re bal ancing wth.

Are there other elenents to the practi cal
difficulty in conplying, or adding nore space on the
r oof ?

MR. DI CKENS: Well, one of the things that
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is nmentioned in the prehearing information is that --
that isn't gone into in conplete detail, because it's
not what we're showing, but is that, in fact, that
there are heat punp farms up there, you know, for the
condensers, for the units down bel ow, and they have
certain -- they have to be nore or less right above
the apartnents they serve.

And the practical effect of that is that
it cuts down on the areas that neet the 25-foot rule.
In addition to that, the Historic Preservati on Revi ew
Board specifically asks us to keep off of the front
part of this roof. They -- and they said -- | think
it was a quote. | think it was approximtely the
first 25 feet, so that would be this -- the portion |

have highlighted here that's on the M Street side of

t he buil di ng.

So they wanted to keep us -- us to keep
off of that entirely with anything -- you know, guard
rail . | don't even think they want like a toilet

exhaust up there, which they're going to get. But for
t he nost part, we're doing what we can to avoid that.
Anot her factor with the roof is that,
because the building steps back as it goes upward
it's just another increnental factor that reduces the

anount of it that ends up bei ng useful for residenti al
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recreation space.

That, coupled with the fact that when
you're in a historic district they normally want the
guard rail setback at one to one, i.e. three foot, six
inches, and so you end up sort of with this zone
around the outside that often adds up to a lot of
square footage that -- you know, that you can't use

for it. Does that answer your question adequately?

BOARD MEMBER MANN: |'1| accept that as an
adequate explanation. It seens to nme that -- and |
t hink you noted -- that there are two alternative ways

of doing it, and you chose one of them

MR. DICKENS: Yes. | think it's actually
nmentioned in the prehearing statenment, too, that, you
know, the alternative that you allude to would be to
have another stair go up, which in this case Hi storic
specifically wanted to keep everything as snall as
t hey could up there.

Qur own feeling was that it didn't -- this
bui | di ng has tons of rec space, and the space it has,
| mght note, it's of unusually high quality, that the
part over the garage in the back, which in the Axon
| ooks li ke nothing, but, in fact, if you | ook through
your drawi ngs you'll see it's designed with pergol as.

There's a hot tub in there. There's an el evation
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change in it, with sone steps that, you know, people
could sit on or plant.

There is actually a lot nore going on
there than on your average residential recreation
space sort of terrace, which also dovetailed into
anot her thought in this case, which is that Pl anning
has had a | ongstandi ng i nterest, as has the community,
in maki ng Bl agden Alley a lively place.

And so far, aside from drug trade, they
haven't been particularly successful, but -- but by
pushing the rec space down to the level that is
i mredi ately overlooking it, although the alley itself
may not be nore lively as a result of that, there are
nore eyes on the street. There's -- | think the
security aspect of the alley is inproved that way.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

The private decks you alluded to, then,
what are the square footage? Do you have one that's
700 square feet that's noted here? Is that two,
t hough? 1s that split on units, on the fourth fl oor,
for instance?

MR DICKENS: |I'msorry. Can you repeat
your question?

CHAI RPERSON GRI FFI'S:  The private decks,

there's 2,600 plus --
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MR DICKENS: Yes. Well, it's different

things. On the |lowest level, there are sonme pati os,
whi ch I'm highlighting right now

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. DI CKENS: Then, on the first floor,
there's actually one patio in the back, and then
there's a porch in the front. On the second fl oor,
there's a porch in the front and a couple of roof
terraces in back that are private, as well as the
| arge comon rec space behind that.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. DI CKENS: There's a porch onthethird
floor. On the fourth floor, there are these spaces.
The one in the back is, in fact, split between two
units. The three inthe front are actually all in the
same unit, though, so we -- whatever we got in the
back we lose in the front.

And then, the one that's in the mddle on
the side is split between two units.

CHAI RPERSON GRI FFI'S: Okay. M. Ml ler
did you have questions on the residential rec on the
r oof ?

VI CE CHAI RPERSON M LLER: Yes. And in
general, simlar to what we were di scussing -- or what

| raised in the case we just heard, with respect to
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hi storic preservation restraints -- constraints, and
that | understand that there are specific reports that
go to this project that inpose constraints onit. But
| was also -- |I'm just wondering, are there other
guidelines in general, or isit all very just specific
to the case?

MR. DI CKENS: Well, Historic has what they
call the Preservation Design CGuidelines, and the
problem with them for your application is that they
are extrenely general and extrenely conservative, such
that the -- the actual application by the Board i s not
usual |y as conservative as the guidelines.

And, furthernore, because the guidelines
are so general, it does kind of end up being a case-
by- case consi derati on.

VI CE CHAI RPERSON M LLER:  Thank you.

CHAI RPERSON @RI FFI S: kay. So as |
understand your testinony and your subm ssion, the
clarifications you just nmade in terns of the
residential recreation space that you can provide on
the roof, if you were wanting to expand beyond this
square footage that woul d create an occupancy | oad of
over 49 or 50, you would get two neans of egress
requi red, which woul d spread your penthouse structure

substantially across the roof and nove it towards the
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front, which may not be that anenable to this sort of
preservati on.

But if we even set that aside, it would
take up a substantial anmount of space. As |'meyeing
this now, it may actually reduce that terrace that you
have now to a non-conpliant di nension, because you're
at 26 feet. But that's just that space that | have.

And t hen, you' re sayi ng because of the RTU
clusters, you also have limted space in order to
utilize.

MR. DI CKENS: Yes. But what |'msayingis
it ends up -- it -- because there's only so -- you can
shift them around somewhat, but it's not unlimted.
And the practical effect of that is that you end up
with areas that don't neet -- of -- of roof terrace
t hat al t hough usabl e woul d not neet the 25-foot rule.

CHAI RPERSON @GRl FFI S: Ckay. CGood.
Anyt hi ng el se? Any ot her questions, clarifications at
this tinme?

(No response.)

Very well. Let's nove ahead, then, to the
O fice of Planning. Very good afternoon to you, M.
Lawson.

MR,  LAWSON: Thank you, M. Chairnan

nmenbers of the Board. |"m happy to let the report
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stand on the record as well and be available for
guesti ons.

CHAI RPERSON GRI FFI' S:  Excel l ent. Does the
appl i cant have any cross exam nation of the Ofice of
Pl anni ng?

MR COLLINS: No, sir.

CHAI RPERSON GRI FFI' S:  Does t he Board have
any questions?

(No response.)

MS. BAI LEY: M. Chairman, would the
gentleman from the Ofice of Planning identify
hi msel f ?

CHAI RPERSON GRI FFI'S:  Certainly.

MR. LAWBON: |'msorry. M apologies. M

name is Joel Lawson, and |'mwith the DDC. Ofice of

Pl anni ng.

CHAI RPERSON GRI FFI'S:  Any highlights? |
thank the O fice of Planning. It's an excellent
report and analysis, and it, in fact, enlightens if

not highlights quite a few of the aspects that the
applicant has put ininternms of the subm ssion. More
specifically, the uni queness, which | f ound
fascinating in ternms of the confluence of things.
You know, just being on a side street or

on an alley is one thing, but how that actually
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i npacts and goes to the application here | think is
i nportant to understand, alsoin ternms of highlighting
the HPRB revi ew and approval, or process rather.

It's also interesting -- it was sonmewhat
hi ghlighted, but it's certainly highlighted nore soin
the Ofice of Planning's report is the total anount of
residential recreation space. It's an interesting
t hi ng. W've heard an awful lot -- residential
recreation space on this Board.

And what's fascinating is what we've
hi ghlighted here today, is we have these occupancy
| oads that are based on square footage, you know, and
an occupancy for building code and for zoning, all we
care about is that you give us tons of square footage.
and how those two kind of bal ance each ot her.

And then, what's interesting with the
Ofice of Planning is putting it in perspective of how
much, in terns of what we've |ooked at at other
projects and actually a provision -- how high in
proportion to the size of this building, which 1 think
is another detail that 1is difficult wth our
regul ations, how we deal with smaller -- you know,
i ke 50,000 square foot buildings, or, you know, 48,
49 units to 250 units, the proportion of which the

residential rec would be handled is -- becones nore
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and nore problemati c.

But in ternms of providing, you know, they
conpare, and | guess that's what |I'm trying to
hi ghlight -- the 5.8 percent provi ded across t he board
as opposed to the 9.5 in this case.

But there that is. | don't need to say
anything nore about it, wunless others have other
aspects that they'd Iike highlighted or discussed.

(No response.)

Very well. Let's nove ahead, then. W do

have ANC- 2F and Exhibit 27. 1s ANCrepresented today,

ANGC- 2F?

(No response.)

Not noting a representative of the ANC, we
can make note of that. They were reconmendi ng

approval of the application. It was tinely filed, and
we give it great weight, in which it -- it is
af f or ded.

| don't have any other attendant agency
reports to this application, unless the applicant is
aware of any, noting that they' re not Board nenbers,
you can bring to ny attention if | have m ssed sone of
t he subm ssions. If that's the case, then let's nove
ahead to persons in support or in opposition to

Application 17403. 1Is there any persons here present
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totestify in this application? Conme forward at this

time.

(No response.)

Noting that there are none indicating to
provide testinmony, I'll turn it over to the applicant

for their additional comments and cl osi ng remarks.

MR. COLLINS: Thank you, M. Chairman. W
do appreciate your going through this with us. Ve
have submtted a fairly detailed statenent of the
applicant as to -- showing how we neet the
requirenents for relief here, and the Board did take
themin as the applicant's testinony and note themfor
t he record.

W did -- in this case, we were prepared
to say that the applicant has worked with many of the
nei ghbor hood groups and organi zati ons and i ndi vi dual s
here, and that is one thing that Wlnut Street
Devel opnent prides itself upon. It has had severa
successful projects in the city working with nenbers
of the commnity, working with the neighbors, and
com ng up with designs that have received the support
of everyone in this case.

W would request, if the Board is so
inclined to approve the application, sone flexibility

with respect to several itenms. First, certainly for
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the final design of the building to be consistent with
anything that's nmandated by H storic Preservation
Revi ew Board and their final approval

W'd also |ike flexibility to reduce the
nunber of wunits by conmbining units. Between 40 and
49, we've done sone studies -- the applicant and M.
Di ckens has done sone studi es i ndicating that possibly
conbi ni ng sonme studi os -- two studios into one -- one-
bedroom with den mght be nore advantageous to
prospective owners than having studi o apartnents.

So we'd like that flexibility to do that,
not to increase the size of the building, the FAR of
the building, the gross floor area of the building,
but sinmply to allow for this flexibility to conbine
units.

Bear with ne a second.

And in one case, a cellar-level studio
t hat does not appear to work very well would becone
storage, which is very valuable in a building of this
nat ur e.

So we would like to have between 40 and
49, is that correct?

MR DICKENS: Yes. W'd like to have the
flexibility to end up with between 40 and 49 units.

What you have shows 49.
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MR. COLLINS: And, secondly, flexibility

-- or, thirdly -- the first is flexibility on a design
for HPRB. Second is reduction -- conbining the units,
reduction in the nunmber of units. Third is parking.
The i ssue of parking -- we are showing a plan with two
| evel s of parking. The original plan was a sonmewhat
di fferent parking configuration.

I n doing further studies, it is not clear
to us that everyone who buys a unit here would want a
par ki ng space or need a parking space. And they would
like to nonitor that as they do their pre-sales and
determ ne whether, in fact, a second |evel would be
required, but they would like flexibility to go down
from 41 spaces to 22 spaces if the zoning -- I'm
sorry, if the demand is not there, they would prefer
not to build a second | evel.

However, they woul d conply with the zoni ng
requi renents for parking spaces in the new
construction. There would be an exenption for -- in
a very strict reading of the regulation, no parking
woul d be required for whatever is put in the historic
garage buil di ng. But if we went to 22, that would
allow 44 units. That would not include any units in
t he garage.

And then, finally a closed court height
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flexibility that I would |ike M. D ckens to address,

pl ease.

MR. DI CKENS: GCkay. Wat we're | ooki ng at
is -- perhaps the easiest would be for you to ook in
your own plans. If you'd |ook on Sheet D5, D as in

David, 5, at the cellar plan, if you see where the
cl osed court is |ocated, which | amnow al so pointing
out on the drawing, there's a closed court, there is
one little teeny studio apartnment that's i medi ately
north of it in the draw ng.

That's the apartnment that we are feeling
like actually has nore value as storage than it does
as a residential wunit. As such, if it becones
storage, it no longer needs to have a wi ndow, and so
what we would like to do on the cellar level is just
essentially enclose the bottom of the courtyard,
making it a shorter courtyard than it currently is.

So | think it -- from a zoning
perspective, it becones a better court, because its
nunbers work out better. Right now, with the 17-feet
width, the 51-feet height is the governing factor.
But we would go up to 46 feet as the height of the --
woul d go down to 46 feet as the height of the court,
which actually is an inprovement from a zoning

per specti ve.
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CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MR. COLLINS: No, that's it. Thank you.

CHAI RPERSON GRI FFI S: You sure? Board
menbers, | think the record is full. [|'mprepared to
nove ahead. Any objection to noving ahead? Any
further questions, conments, clarifications needed?

(No response.)

Very well. Let's nove. | would nove
approval of Application 17403 as Wal nut Street LLC on
behal f of 917 M Street LP. That would be for the
speci al exception from the roof structure enclosing
wal | equal height requirenent of 411.11, and the
vari ance of the | ot occupancy requirenment of Section
772, and the variance fromthe residential recreation
space requirement under 773.3, which would allowthe
construction of an apartnment building at prem ses 917
MStreet, N W

| would add to that the coments made by
the applicant that if this order was to be -- or,
rather, this notion was to be approved, the order
woul d reflect the Board's flexibility in design or
allowing final design flexibility with regards to the
approval of HPRB also in terns of the nunber of units
incorporated in the project.

BOARD MEMBER ETHERLY: Second it, M.
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Chai r.

CHAI RPERSON GRI FFI S: But |I'm not even
done yet.

(Laughter.)

Thi rd woul d be par ki ng, whi ch obvi ously we
woul dn't touch until we finalize all of these. But
the parking requirenment, whether one or two decks
would be allowed -- or would be built, and also in
ternms of the court closed, whether it would actually
be provi ded.

Thank you, M. Etherly, for that second.

BOARD MEMBER ETHERLY: Second, M. Chair

CHAI RPERSON GRIFFI'S:  And | would add to
all of those elenents, if there is -- if there is
clarification and flexibility in those, that none of
them as has been provided by the applicant, touches

any of the areas of relief that is being sought today.

In fact, my very quick analysis of this --
none of these would, in fact, inpact any of the zoning
requi renents. Qutside of nmjor design noves, we have
amassing that's essentially what it is, and | woul dn't
anticipate that it would change nuch.

But, obviously, if anything dramatic

changed that inpacted relief that wasn't sought here,
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well, then, there would be a new issue. But | think
that's clear for everybody.

Let nme go through very quickly, because
think this record is entirely full, and the case has
been very well made in terns of the witten
submission. In ternms of the 411, we didn't tal k nuch
about it, but I think it is -- it's interesting the
way this section is actually witten. It's for the
intent of the better visual environment of our
pent house structures. Al t hough, then they require

these all to be consistent, kind of tops of these

weddi ng cakes as we | ook at commercial buil dings.

They really aren't -- the 411, | don't
think, although in the -- the residential zoning
section isn't really witten for resi denti al

bui l di ngs, and we've seen nunerous difficulties in
doi ng that. And certainly by the -- allowing a
di mi ni shed enclosed height of -- of the penthouse
structure in this specific case, so that it doesn't
rise tothe | evel of the el evator overrun, which would
be the highest point, would go directly with the
i ntent. And | think that the special exception
requi renents are nmet with that.

In terms of the variances, let's start

first with the lot occupancy. It was a fascinating
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case presentation in the witten subm ssion in termns
of lot occupancy. Here we have an addition to a
garage, which is a 49-unit apartnent building. You
kind of expect it to be the other way around.

But in seriousness, the aspect of it --

and | think it was made -- trying to make the
conparison, | wasn't totally persuaded by the
conparison of -- this is a C-- a comercial C 2-A

so, therefore, if it was a comrercial use it could be
100 percent | ot occupancy that woul d be set back, you
know, above 20 feet.

But the point and the intent of that is

i nportant, because the di scussion beganinthe witten

subnmi ssion of, well, why do we have this 60 percent
| ot occupancy for use, for residential? Well, it's,
you know, obviously for light and air, and | don't

think we would want to change that at all.

But here | think we have a uni que aspect
based on, one, the depth, the width, which wasn't
really pull ed out substantially on this, but the depth
and the width of the site, but then, the existing
historic structure that's attached to it.

And then, | think the locationin termns of
Blagden Alley was an inportant aspect of the

uni queness. You pull all of those together, you can

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

181

obviously do an apartment building that allows for
adequate, if not nore than adequate, light and air.
So clearly something here has -- is practically
difficult in nmeeting the strict requirenments of the
regul ati ons.

And | think it does rise out of the
uni queness -- one, having this existing structure,
and, two, the shape and the other aspects that |
nmentioned, and that are in the record.

In terns of residential rec space, we've
struggl ed nunmerous tines on this, and I know O fice of
Pl anning has worked very strongly. In fact, M.
Lawson in particular, | believe we can say, has done
a great amount of work on this. But be that as it
may, it's still a regulation and a requirenent. But
the variance here is also net.

| think it's fairly persuasive in terms
of, one, the requirenent of outdoor space. It's
clearly maxi m zing those el enents that start to work.
W |ook at the roof that's there. It's always a
difficult thing getting up to the roof and then
egr essi ng.

And, again, as we |ook at 411, and then
the historic, and the nature of the |ocation of this,

as we would increase or require -- increase the
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pent house structure and elongate it so that the
di stance of the stairs would be nmet and captured with
t he equi prrent that's on the roof that's required for
the units, you start torealize you re putting so nmuch
on the roof, and probably not gaining as nuch as we
m ght anti ci pate.

That's not the full test of the variance,
but I think it goes to the heart of the natter of what
i s being presented.

And that's ny overview of this one. 1'll
let others speak to it, if they have additional
coment s.

(No response.)

Very well. If there's nothing further,

would note the applicant's representative, M.

Collins, had nentioned in the | ast -- the parking, how
it would actually calculate it. | think we're all
wel |l aware that there -- that the parking is required

on this one because of the intensity of use and the
addition to the back. But there may be a di m ni shed
calculation in that, which is existing.

But | don't think that, again, goes into
where we would be needing to look at any sort of
relief fromparking as it has been stated that it was

going to conply with that of the requirenents for the
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C 2- A zone.

Oh.  Lastly, | just want to make note of
the residential rec space. | was struck by the
quality, if not just the size, of the -- of the space,

both private but also sone of the nore public areas
that are provided in sonething of this nature.

And | think it was -- it was -- | think it
was well done in ternms of our presentation, that it
wasn't all just done away with, but, rather, what
could be provided with the quality that should be
provided for it was done in this case. And so | think
that was al so very persuasive in terns of |ooking at
t he requi renent or -- and/or the di m ni shing nature of
t hat .

Ckay. Anything el se?

(No response.)

Very well. |f there's nothing further, we
do have a notion before us. It has been seconded
|"d ask for all those in favor to signify by saying
aye.

(Chorus of ayes.)

Opposed?

(No response.)

Abst ai ni ng?

(No response.)
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Very well. M. Bailey, if you wouldn't
m nd recording the vote.

MS. BAILEY: Yes, M. Chairman. The vote
is five-zero-zero to approve the application. M.
Giffis made the notion, M. Etherly seconded. M.
Mann, Ms. Mller, and M. Turnbull supports the
appl i cation.

And, M. Chai r man, the statenents
requested by the applicant and articulated by the
Board, are we using -- are those to be conditions, or
are they to be contained in the order?

CHAI RPERSON GRI FFI'S:  Yes. | think we're
going to put them as -- however we want to legally
| abel them Certainly not conditions.

MS. BAILEY: But included as a part of the
or der.

CHAI RPERSON GRI FFI'S:  That's right.

MS. BAILEY: Ckay.

CHAI RPERSON CRI FFI S: That's right. I
mean, we can nmake note of it as a fact in the case in
our limted summary order, | would suggest, if we can
do that. | think we can acconplish that. Unl ess
there's any objections to issuing a summary order, why
don't we waive our rules and regulations and issue

that with that specific note nade based on this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

185

appl i cation.

Anyt hi ng el se?

(No response.)

| ndeed. M. Collins, anything el se? Al
set ?

MR. COLLINS: No, sir. Thank you.

CHAI RPERSON GRI FFI'S:  Thank you all very
much. W appreciate it. Good application.

W are going to take just afive-mnute --
let this applicant |leave and let the Board just
stretch their legs, and then we're going to call 17356
of Bannum I nc.

(Wher eupon, the proceedings in the

foregoing matter went off the record at

3:58 p.m and went back on the record at

4:13 p.m)

CHAI RPERSON GRI FFI'S:  Let's call the | ast
case of the afternoon.

MS. BAILEY: M. Chairman, this is
Application Nunmber -- this is Appeal Nunber 17356 of
Bannum Inc., and it's pursuant to 11 DCVR 3100 and
3101, fromthe adm nistrative decision of the Zoning
Adm ni strator, Departnment of Consumer and Regul atory
Affairs, for the revocation of Certificate of

Cccupancy, Permt Nunber C53679, dated May 2, 2003,
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for a tenporary correctional institution. Appellant
alleges that DCRA erred by revoking the occupancy
permt. The property is |ocated at 2210 Adans Pl ace,
N. E.

Were the parties sworn in previously?

CHAI RPERSON GRI FFI'S: | don't believe so.
Actual ly, why don't we do that. Anyone that needs to
be sworn in, and that will provide testinony today, if
you woul d pl ease stand and gi ve your attention to Ms.
Bailey. |If you have any witnesses --

MS. BAI LEY: Pl ease rai se your right hand,

(Wher eupon, an oath was administered to

t hose per sons pl anni ng to of fer

testinmony.)

CHAI RPERSON GRI FFI'S:  Excellent. And I'm
just going to have everyone introduce thensel ves for
the record, nane and address.

MR GORDON: M chael CGordon for Bannum
Inc., 17 West Jefferson Street, Suite 202, Rockville,
Mar yl and.

CHAI RPERSON GRI FFI'S:  Thank you.

MR RUSHKCOFF:  And Bennett Rushkoff for
the Departnment of Consumer and Regul atory Affairs

|"mhere inthe Ofice of the Attorney General for the
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District of Col unbi a.

MR. TEMPLE: Donald Tenple for ANC
Comm ssi oner Virginia Janes.

CHAI RPERSON GRI FFI S: Can you turn your
m ke on?

MR TEMPLE: ['"m sorry. Sur e. ANC
Comm ssi oner Virginia Janes and ANC Conmi ssi oner Joan
Bl ack. Do you need ny address? It's 1229 15th
Street.

CHAI RPERSON GRI FFI S: So, M. Tenple,
you're representing the ANC, who is a party in the
case, is that correct?

MR TEMPLE: That's correct. Yes.

CHAI RPERSON GRI FFI'S:  Okay. Thank you al |

very much.

M. Gordon, very good afternoon to you.
| understand -- was it your father's --

MR GORDON:  Yes.

CHAI RPERSON GRIFFIS: |I'mterribly sorry
to hear that. And, actually, it's the first
prelimnary item |I'd like to bring up, and |
appreciate the -- everyone's conmmunication and

coordination in getting that done in ternms, of course,
you requested enl argenent of tinme for the subm ssions

and the briefings.
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W woul d not have had an opportunity to
deal with that until today, so I'mglad that you al
avai l ed yourself of doing that. And, again, our
condol ences to you, sir.

Secondly, let's go -- nove into the notion
to consolidate. M. Tenple, you had brought a notion
before the Board to consolidate the original C of O
into this case. Do we want to open that up, just for
gui ck comrents from Board nmenbers, or | will take it
up --

MR GORDON:. M. Giffis?

CHAI RPERSON GRI FFI' S: Yes.

MR,  GORDON: W' ve never received any
not i on.

CHAI RPERSON GRI FFI S: |"m showing it as
Exhi bit 29, our Exhibit 29. Wat date do you have on
that? It was dated -- subm tted Novenber 22nd. Well,
| et's take qui ck Board di scussion on it. Wat do you
have? Yes, that's it. Wy don't we talk about it and
see if he has to take a look at it at this point.

VI CE CHAI RPERSON M LLER: Ckay. Then, |
would say |I'm sorry you haven't seen this yet. W
t hink you m ght not need to concerning our point of
view on this at this point. But it's a notion to

consol idate an appeal challenging the issuance of a
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certificate of occupancy for Bannum and that was
filed apparently in 2003.

And it was submtted in connection with
Order 16998. And in researching this, we detern ned
that the order, which you do have a copy of, Oder
Nunber 16998, actually addresses this issue, and |
would like to read fromthat. And that is on page 12
of that order, and it said in pertinent part, "If a
building permt is found to be invalid because it
aut hori zed a non-pernitted use, the | egal under pi nni ng
of a subsequently issued certificate of occupancy for
t hat same use also fails.”

So | think -- I"'mcertainly of the view
that this i ssue was addressed in that order, and that
it al so woul d be noot at this point, because we're now
dealing with the revocation of a certificate of
occupancy and not the issuance of one.

CHAI RPERSON @RI FFI S: Ri ght . So for
clarification, nmy understanding is what we're asked to
do in this notion is to take in the certificate of
occupancy, which in fact has been revoked at this
point, and that's why we are here. So taking that
under -- it's superfluous to be talking about it in
that vein as if it exists, so that that notion does

becone and is rendered noot for the Board's
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consi derati on.

W will provide you, M. Gordon, with a
copy of that, if you want to see it, to review
briefly. Let nme hear from-- M. Rushkoff, were you
i ndicating you wanted to address the Board on that
i ssue?

MR RUSHKOFF: No. No, |'m sorry. [''m
fine with it.

CHAI RPERSON GRI FFI'S:  Okay. Cood.

M. Tenple, did you have --

MR. TEMPLE: Just to -- thank you. For
clarification purposes, | want to make sure what
you're saying is that the prior decision on the
building permt basically applies as well to the
certificate of occupancy, for the reasons that you' ve
st at ed.

CHAI RPERSON GRI FFI' S:  Go ahead.

VI CE CHAIRPERSON M LLER: That's not
exactly what it's saying. But it's saying that it was
-- that issue was addressed in this court order as |
read -- not this court order, excuse nme, in the Board
order as | read it. And M. Giffis was al so saying
it's -- so it's nmoot for that reason, but it's also
noot because there is -- it has al ready been revoked.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?
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(No response.)

Okay. Wiy don't we see if -- well, there
is. | think we should nove on at this point, then
Those are the two prelimnary itens that | have
attendant to my agenda for today, in which case we
woul d then nove to the reasoning.

Yes, Ms. Mller?

VI CE CHAl RPERSON M LLER: Just to be cl ean
on this, so, therefore, | think we would be denying
the notion to consolidate the appeal s of Bannum |Inc.
and ANC Conmi ssi oner Joan Bl ack.

CHAI RPERSON GRI FFI' S:  Absol utely. Forgive
ne. | took it as a consensus of the Board, but |
woul d second that notion and open it up for any
del i berati on. Any coments, deliberation? MVs.
MIller, any last additional itens on that?

VI CE CHAI RPERSON M LLER:  No.

CHAI RPERSON GRI FFI S: Then, we have a
notion before us and a second to deny the notion to
consolidate the past ZA vote based on the fact that
the Board found it -- the C of Oto be noot, and the
notion also -- or, rather, the notion to be noot in
regards to the disposition of the C of O

Anyt hing further, then?

(No response.)
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Al'l those in favor signify by saying aye.

(Chorus of ayes.)

Any opposed?

(No response.)

Abst ai ni ng?

(No response.)

Very well. Let's nove into the heart of
the matter, then. Wat we had indicated last -- and
let me just reviewto make sure that we are all of the
same understanding, we were going to -- and we
appreci ate everyone's filings. | think they're
excellent in ternms of the detail and specificity that
we were | ooking for.

W are giving this opportunity, of course,

to allow a shortened period -- we were allowi ng 15
mnutes -- to highlight and summarize those
subm ssions that were brought in. | believe ny

records and notes are correct that we were allow ng
five mnutes for additional -- for wtnesses to
present testinony, and then we would nove on from
t here.

Let nme answer any procedural questions
that you m ght have. M. Gordon, did you have --

MR GORDON:. Only that 1'd like to be able

tocall M. Lowy sooner rather than | ater, because he
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has a plane to catch.

CHAI RPERSON GRIFFI'S: | think -- 1 think
we'll start with you. So as soon as you want to call
him why don't we do that. And, obviously, then he
can stay for cross exam nation. W mght be able to
excuse him

MR, GORDON:  Ckay.

CHAI RPERSON @RI FFI S: Is that of
everyone' s under st andi ng? Not vyours, Ms. Mller?
What ' s your prelimnary question?

VI CE CHAI RPERSON M LLER: M. Cordon, |
have a prelimnary question, and that is it |ooks like
i n your Decenber 19th you have a -- you nove that this
Board di snm ss the appeal, and so |' mwonderi ng whet her
that's a notion. And if it is, since you are the
Appel lant, why isn't -- why don't you just withdraw
it? You are certainly free to do that.

MR GORDON: Well --

VI CE CHAI RPERSON M LLER: It's kind of
unusual to have an Appel |l ant bring somet hing and t hen
ask that it be dism ssed.

MR. GORDON: Well, we have to preserve the
appeal in the event that the court -- the Board
decides it has jurisdiction as well. | nean, we could

wi t hdraw t he appeal, but | think what we're seeing is
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that the appeals here -- we don't know what rights --
because of the confusion | guess in the different
forunms that we have, we want to nake sure we have one
forumthat decides it.

But if this Board were to deci de, which we
think is accurate, to not necessarily disnmss it, but
at least stay it until the initial decision is issued
by the ALJ at the OAH, then the appeal then woul d cone
forward. So it's prenature.

W filedit protectively here. W had to.
W had to file an appeal right away from the
revocation was issued. But we also filed -- we al so
had pending, then, a case at the OOfice of
Adm ni strative Hearings. That case was pendi ng t hen.
The way -- and | guess this gets ne right into ny
jurisdictional argument, which is to say, you know,
the way things have always -- | nmean, at |east from
all the research |'ve done at the BZA, and, you know,
in the BZA cases, and all the cases |'ve seen at the
Court of Appeals, when a certificate of occupancy is
revoked, that revocation automatically creates an
infraction or a use violation.

The way t hat has al ways been treated is as
either an infraction proceeding or a contested case

proceedi ng. Okay. And those proceedi ngs have al ways
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gone first to an Admi nistrative Law Judge before they
came to this Board. The Board has always reviewed
t hose as an appellate kind of court rather than as a
trial court.

Now, there's one case where the person
didn't goto the ALJ and cane -- and didn't cone here.

But the government cane here, and the Board found

jurisdictioninadifferent route. But -- and that's
the Curry case that | -- that | cited in ny first
paper.

But typically these things are contested
cases, and they go to the ALJ first, which we had
al ready done. W were there. W had a pendi ng case.

Now, this revocation is issued, and then
we had to appeal here to -- to preserve our rights to
appeal in case soneone were to decide, no, we can
handl e that as a matter of the first inpression here.

CHAI RPERSON GRI FFI S: But what was the
elenent? What's the title that you actually brought
to the -- to the OQAH? | nmean, was it the -- was the
action rescinding?

MR. GORDON: The first time we went to the
QA -- | nean, the OAH wasn't in existence at the tine
when we first --

CHAlI RPERSON GRI FFI S: Under st ood.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

196
MR. GORDON: Ckay. But the OAD, the first

one was a revocation of our certificate -- the sane
certificate of occupancy, based upon this Board's
deci si on.

CHAI RPERSON CRI FFI S: And is that the
appeal that you're here for, that revocation?

MR, GORDON:  No.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR, GORDON:  No.

CHAI RPERSON GRIFFIS:  So we' |l --

MR. GORDON: But what we're saying is that
t he subsequent revocation that followed, that we are
here for, we're saying that revocation itself is void
by a statute that was enacted in Oct ober 2004, before
this revocation was issued. That statute is very
i nportant, because what it says is that all contested
cases at DCRA, all -- they call themadjudi cated cases
inthe statute, but adjudi cated cases covers cont est ed
cases as wel | .

All of those now, right, are -- and
there's no limtation on zoning or anything else
those go to an ALJ at the Ofice of Administrative
Heari ngs. Then, wunder 1803, the statute that the
Board has addressed before in ternms of what it covers,

then, if it is a zoning regulation that's at issue,
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t hen the appeal conmes to this Board.

kay. So we don't want to | ose our right
to appeal in case there's decisions nmade by -- by
others that we have to be here, and this is our only
recourse for this revocation.

CHAI RPERSON  CRI FFI S: So, in some
respects, you're not asking us to find jurisdictional
el enents. | mean, perhaps you woul d say -- maybe you
would -- that you're not sure whether we have it or
not. But we don't need to decide that.

Real |y, what you're pushing for is -- is
also not a dismssal and not a stay. But you're
asking for a continuance, a postponenent, until somne
ot her proceeding is conplete, and thereby we would
find it nore of an admnistrative chronology to do

that, whether there's jurisdiction or not.

MR GORDON: | think -- 1 think whether
you call it a continuance or sone courts dismss as
premature. They call it a dism ssal as premature.

CHAI RPERSON GRI FFI S: Vell, vyou can

wi t hdraw al so as premature.

MR,  GORDON: Ri ght. Anot her Board --
anot her court could say, "W are holding this in
abeyance until the OAH decides, and then we wll

handle it."
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CHAI RPERSON GRI FFI'S: | guess | don't have

any -- | don't -- to ne there's nothing to hold in
abeyance, and there's nothing to stay at this point.
| nmean, it may just be nmy m sunderstanding of |ega
nomencl ature, but | don't -- | don't -- you know,
think -- there's nothing that has been -- if we got
into the substance and there was substance here, |
think there's nothing that precludes wus from
conti nui ng today.

However, we do have -- and | think it was
interesting to see you brought an appeal, and you're
asking the notion to dismss it for Jlack of
jurisdiction, which -- which begs the question, if you
didn't think we had jurisdiction, why did you bring it
her e?

But now you're saying it's nore of a
conplication of dueling processes. But what |'m now
getting to, then, are each of these -- are each of
these elenents of DCRA, are they hearing the sane
positions and el ements that we woul d be hearing in the
appeal ?

MR. GORDON: Well, actually, there was an
original appeal at the Ofice of Admnistrative
Hearings that was on -- that covered estoppel.

Est oppel is one of the grounds we raised there, and
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one of the grounds that we're raising here.

Additionally, after the first appeal was
filed, right -- and that's on the first revocation --
we also filed another case at the Ofice of
Adm ni strative Hearings on the second revocation al so.
Now, agai n, you know, there's two proceedi hgs goi ng on
at the same tine effectively. W have a case nunber
for both of them

So |l don't want to be out of both foruns.

| don't want to be -- someone to say to ne later, "You
shoul d have been -- done that at the Board of Zoning
Adj ustnents,” or, you know, some people get in a
crossfire. Al I'msaying here is that the Board can

| ook at what it should be doing and how the process
shoul d be wor ki ng.
And if the Board looks at it and says

"Wait. For revocations of certificates of occupancy,
according to the statutes and according to the
regul ation which I have cited in there, we shoul d not
be dealing with that now " |If this Board, then, were
to say, "There is no jurisdiction here," that would
then -- and I'm-- and then, at that point, if sone
| ater court woul d say, "No, you shoul d be back there,"
|'d say, "Well, the Board dismissed it for -- for

jurisdictional reasons."”
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So |I'd have a Board findi ng rather than ny
own fi nding.

CHAI RPERSON GRI FFI'S:  That's right.

MR. GORDON:. Ckay. That's why -- that's
why |' m keeping the case here also. And | think that
when you | ook at the regulations that we -- that we
have here for revocations, you can say, "Were is the
statutory ground for it?" Right inthe regulation it
says 641.09, which is a -- a penalty statute.

That's -- and that's because as soon as
you have that revocation for a use that's ongoing --

CHAI RPERSON GRI FFI'S: | understand that,

but we seem to be talking in the big picture of

process.
MR GORDON:  Yes.
CHAI RPERSON GRI FFI'S: And | don't di sagree
with -- if you read that section that way, it nmay well

say that, but | think we have specificity here that

goes to the actions that we could easily deal wth.

|"mnot -- | nean, |I'Il let this go. This is where |
am

I'm not convinced that -- 1'm not
convinced that sonmething -- | have never -- | am not

awar e of anything that we've in the past procedurally

had to wait for. Otentimes we can set things aside,
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whet her it be, you know, deciding it at the Court of
Appeal s, and there are elenents that the court above
us will illumnate or may take action to.

But in ternms of the parallel processes at
OAH, or at anything -- at the old BAR or any of that
nature, there are different elenments. | have never
seen a situation where we should wait for something to
come fromthem

MR GORDON: | think the reason that this

CHAI RPERSON Rl FFI S: In fact, you
supported my case in point, because if it was that
t hen your appeal would be tinely, even if it wasn't
here today, because if you had to wait for a certain
poi nt, of which there was a deci sion to be nade, well,
then, certainly those elenents -- the clock would run
with that decision of that tinme and that would be
appeal abl e.

So | don't -- again, don't see the nexus
of where we get the bal ance of why one should wait or
one shoul d have to deci de jurisdictional el enents over
t he ot her.

MR, GORDON: | think the reason it has
never cone to the Board before is because the notices

that went out for revocations of certificates of
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occupancy didn't tell people to cone to this Board.
They told people to go to the ALJ.

And that's why it transpired in that way
in the past, and | think that's why you've not had
this situation arise before. In fact, | think the
whol e resci ssion was specifically for that purpose --
was let's go reread these things and see i f we can get
away from the Adm nistrative Law Judge, because we
don't like the fact that the Admi nistrative Law Judge
has stayed everything --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. GORDON: -- until the Court of Appeals
deci des the case.

CHAI RPERSON GRI FFI' S:  Then, why di d you go
there? Wy didn't you just cone here? Wy are we
wai ting on thenf

MR, GORDON: On?

CHAlI RPERSON GRI FFI S: On the OAH or the
ALJ.

MR. GORDON: Wiy are we waiting on thenf

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. GORDON: They haven't act ed.

CHAI RPERSON GRI FFI S: I know. But why?
| f you're saying that in sone respects they just stay

or they wait for the higher courts, and there was --
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there was reasoning in the section, the reading, that
peopl e just went there and didn't cone here, why not
just cone here and not go there?

MR. GORDON: Wiy do peopl e not cone here?

CHAI RPERSON GRI FFI'S:  No. Wy did you?

MR. GORDON: Why did |? Because | had a
notice in front of nme that said, "Your appeal is to
the BZA." The DCRA counsel told us, "Your appeal is
to the BZA."

CHAI RPERSON GRI FFI S: Then, why are we
worried about the ALJ or the QAH?

MR. GORDON. The only reason is because
your statutes and regulations tell you what you have
initial and appellate jurisdiction over.

CHAI RPERSON GRI FFI'S:  Okay.

MR. GORDON: And that's our position on
the jurisdictional side of it. On the -- you know,
assum ng that you -- you find jurisdiction, we're not
wi t hdrawi ng the appeal. Assum ng that you're finding
jurisdiction, our second argument is that if you're
| ooki ng at the April 21, 2005, revocation, you have to
then decide, is that a | egal revocation? Could DCRA
legally revoke this, vyou know, <certificate of
occupancy?

And that's where we cone into -- again, to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

204

the Ofice of Administrative Hearings statute.

CHAI RPERSON GRI FFI'S:  Right.

MR GORDON: | think --

CHAI RPERSON GRI FFI'S: Do you t hi nk we have
jurisdiction and overview through the zoning
regul ations of the adm nistrative statute?

MR GORDON: O the?

CHAI RPERSON CRI FFI S: o t he
adm nistrative statute that sets out the protection of
the jurisdictionand authority that woul d precl ude one
-- what you're saying the error is, that one was taken
away and then replicated and put back into -- in
force.

You're saying that we would have the
ability to take on that statute and look at it. It
woul d be jurisdictional here.

MR GORDON: Right. | think in the past
the Board has actually taken a | ook at the Ofice of
Adm nistrative Hearings Act in terns of deciding
whether it has jurisdiction. Wat |'msaying is that
assum ng you even have jurisdiction, right, which is
-- you know, that's our second argunent here in our
brief -- that you have to decide whether the
revocation is valid, whether the revocation is |egal,

in order to decide whether it's -- you know, whether
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to grant the appeal.

And if you | ook at the second revocati on,
DCRA concedes that when it was issued there was a
pending case before the Ofice of Admnistrative
Hearings on this revocation and the infractions
resulting fromthe revocation

Now, that -- you know, the DCRA says,
"Well, | can split themapart, and just withdrawit."
The problemwith that is the --

CHAI RPERSON GRI FFI' S:  But how does this --
how does the revocation -- that elenent itself, how
does that rise to the |l evel of being a zoning issue?

MR. GORDON: What it rises tois that you

have to decide -- you can't rmake a zoni ng deci si on on
sormet hing that was issued illegally. The revocation
itself was issued illegally. There's a statute which
says --

CHAI RPERSON GRI FFI'S: | understand that.

MR GORDON: -- | can't do this. | can't
-- you can't do anything once we file here. It's a
statute. It says that. |It's new It's a brand-new
stat ute.

So the question is: if something is a

void act, right, it may not be specifically a zoning

i ssue, right, because -- but it still involves
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statutory interpretation.

CHAI RPERSON @RI FFI S: But that's what
you're waiting for OAH to figure out. | s that
correct?

MR GORDON: Both OAH and the Board.

CHAI RPERSON GRI FFI S: But you're saying
it's not a zoning issue. And why would we both try
and answer the sanme question?

MR. GORDON:. Take the Choharis case. The
Choharis case you had to make a decision whether it
was -- whether it was jurisdictional or not, right?

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. GORDON: Whet her you had the aut hority
to hear the case.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR GORDON: | think the sane i ssue ari ses
with how -- is this revocation legal? Is it |legal?

CHAI RPERSON GRI FFI'S: | don't followthat
at all. | mean, in Choharis, | think it was fairly
clear the elenents, and | think it's clear here, too.
But you're asking us to ask a different question in
this case than we did in Choharis.

MR. GORDON: The question that cones up in
this case is there's a revocation that's been issued,

and we have appealed it. Ckay? Now, if the Board

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

207

says, "l cannot deci de whet her that revocation itself
was a void Act, I'mjust going to decide the zoning
i ssues as part of that Act, but I'mnot going to issue
the" -- | nean, it's --

CHAI RPERSON GRI FFI'S: Wl |, | think we get
into nore conplications there, because |I' mnot sure we

could get to that |level before answering the first.

Ckay.

Ms. Mller?

VI CE CHAI RPERSON M LLER: It sounds |i ke
you're saying there was a violation of -- is it the
Cvil Infractions Act? The new statute that you're

referring to.

MR GORDON:  Yes.

VI CE CHAI RPERSON M LLER Ckay. It's not
a violation of the Zoning Act.

MR, GORDON:  Ckay.

VI CE CHAI RPERSON M LLER: And | think
that's what is before the OAH, which is their
expertise to determ ne whether that Act has been
violated. Isn't that correct?

MR GORDON: Vell, that's one of the
things we've argued at the OAH. But we've been told
by the DCRA, both here and in Superior Court and in

federal courts, that the Board of Zoning Adjustnent
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deci des this whol e case. kay.

And | don't know how t he Board of Zoning
Adj ust nent s can deci de whet her or not an action that
they're evaluating is good or bad wthout also

deci di ng whether or not it's legal or not.

VI CE CHAI RPERSON M LLER. W decide -- it
gets confusing with the Cvil Infractions Act.

MR GORDON: |I'msure it is. It's brand
new.

VI CE CHAI RPERSON M LLER: It gets very
conf usi ng. But what we try to parse out is,

basically, if it's aviolation of a zoning regul ati on,
then it's properly before this Board. But it sounds
like certainly what's before OAHis a viol ation of the
Cvil Infractions Act, which is -- which is not our
experti se.

MR. GORDON: Right.

VI CE CHAI RPERSON M LLER:  So |' mnot sure
why we woul d wait for a decision on that issue before
we woul d act on a case.

MR GORDON: The reason is is because,
historically -- historically, this Board has al ways
waited for an ALJ. The only tine -- the only case |
saw where it didn't happen was where t he person had - -

didn't even appeal to the ALJ and cane -- and didn't
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come here, but the governnent canme here -- in that
Kuri Brothers case, which |I -- which the case is
confusing tone alittle bit, the Kuri Brothers case.

O her than that, | haven't seen where t hey
come here, and the ALJ is the one that is deciding the
zoni ng i ssues.

CHAI RPERSON GRI FFI S: Kuri was a civil
infraction case, was it not?

MR, GORDON: Yes. It was a revocation
case.

CHAI RPERSON GRI FFI'S:  But there were civi l
infractions involved in it | seemto --

MR GORDON: | --

CHAl RPERSON GRI FFI'S: | don't know. | sat

on a fewof them |[|'mnot sure | sat on all of them

MR GORDON: I'msorry. But | -- | guess
what I'mtrying to get at, really, hereis that -- is
that this case -- the new statute that came in

basi cal | y adds sonet hing new that | think the BZA has
to consider. The ALJs have always eval uated zoning
regul ation violations and inpacts, and the BZA has
al ways had the ability to review those on appeal.
That's what 1803. 01 says. That's what Choharis sai d.
"Hey, wait, if it's a zoning regulation violation, we

get -- we have an appellate reviewability over those
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cases."

VI CE CHAI RPERSON M LLER: That's right.
But let me just stop you right there. Maybe we can
parse out the issues alittle bit. It is not a zoning

regulation violation if they inproperly apply the

CGvil Infractions Act. |f that rescission of the
first revocation was illegal, inproper, whatever,
that's a violation of the Gvil Infractions Act, and

that's what you have under consideration there right
Now.

So | don't believe that issueis before --
is within our jurisdiction.

MR,  GORDON: It was kind of a crazy
situation where -- where an agency could violate a | aw
-- could actually issue a revocation that is void ab
initio, you know, void fromits begi nning, because it
was -- they should not have done anything while that
case was pending, and they did it anyway.

It's an illegal act. How then it would
have to go through the entire process before t he Board
of Zoning Adjustnments, have a hearing and have a
decisiononit, whentheinitial thing you re actually
evaluating was illegal. That has to be one of the
things you need to consider as part of your

eval uati on.
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VI CE CHAI RPERSON M LLER: M. Rushkoff, do

you want to comment on this?

MR. RUSHKOFF: Yes. | just want to nmake a
couple of points. The situation before the creation
of the Ofice of Adm nistrative Hearings is -- | want
to briefly describe that situation, and then explain
how thi ngs changed. Before, if you had a matter
bef ore DCRA, sone of these matters went to ALJs.

For exanple, if DCRA charged someone with
an infraction, and that could involve a revocation,
sonmetimes you' |l charge an infraction and the reli ef
you seek is to revoke the certificate of occupancy
for, you know, using it incorrectly, that would go to
an ALJ.

When you are done with the ALJ, that m ght
then go either to the Board of Appeals in review or
come up here to the BZA. It depended.

| f, on the other hand, DCRA, for exanple,
just revoked a building permt as in, for exanple, the
American Tower case, or revoked a certificate of
occupancy, that could come straight to the BZA. For
exanple, in the American Tower case, we -- there was
no accusation that Anerican Tower had engaged in any
infractions. They were obeying the law. There was a

change of heart at DCRA. They revoked the buil ding

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

212

permt, and there was an appeal here.
CHAI RPERSON GRI FFI S: And it was the
appeal of the revocation --

MR. RUSHKOFF: The appeal of the buil ding

CHAI RPERSON GRI FFI'S:  -- or the permt or
the C of O

MR. RUSHKOFF: O the permt revocation.
That's correct.

CHAI RPERSON GRI FFI'S:  Okay.

MR, RUSHKOFF: Now we have the new O fice
of Admnistrative Hearings, and the Ofice of
Adm ni strative Hearings -- if you |l ook at the statute,
it doesn't change all that much. It says quite
explicitly, for exanple, that it doesn't create a
right to a hearing where it doesn't already exist,
with the exception of disciplinary actions for ALJs.
That's an exception.

It also -- what it doesis it -- sonmething
t hat woul d have gone to an ALJ now goes to the Ofice
of Adm nistrative Hearings. And sonething that would
have gone to the BAR now goes to the Ofice of
Adm nistrative Hearings. It'salittle bit confusing,
because the BAR is viewed as -- as being a higher

| evel than just a plain old ALJ at DCRA, yet both --
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in both situations the matter goes to the -- for
exanpl e, at American Tower, before it or not, thereis
still leftover appeals fromthat.

Those -- the appeal that did not conme to
t he BZA, the appeal that didn't have to do with zoning
issues, it had to do with the Height Act, that is now
pendi ng before the Ofice of Adm nistrative Heari ngs.
And there was no -- you know, that's where it went
because it woul d have gone to the BAR, so now i nstead
it's at QAH.

Now, the problem to be quite frank, is
that in 2004 DCRA issued a notice of revocation that
-- that had charges. It listed two -- | believe two
charges agai nst Bannum and the charges were witten
inawy that tried towork into it the outcone of the
case here at the BZA involving Bannum and tried to
articulate the outcone of that case in a way that
charged Bannum wi th vi ol ati ons.

Now, that case got, let's say, bogged
down, and then eventually there was no further work on
that case by the ALJ. | don't know whet her you'd call
it a stay or a continuance. Watever you call it,
that case stopped, and then got transferred over to
OAH. (Okay? So that's like kind of dead in the water

t here.
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Now, in that particular case, revocation
was sought as a renmedy for these violations, these
infractions by Bannum That's how that case was set
up.

Now, |ater, in 2005, DCRA issued another
notice and said, "W are rescinding that." Now,
there's a legitimate issue raised by Bannum as to
whet her or not that portion of the notice was correct.
There's a legitimate issue as to whether or not it
could be rescinded or whether or not it needs to be
di smissed with the consent of OAH, or some sort of,
you know, filing over there.

| don't really know what the correct
procedure is, but, you know, we're dealing with new
agencies. No one knows.

But |l et's say, hypothetically, that Bannum
is correct and that partial -- that portion was w ong.
Ckay? You still have the other portion that -- that
provides notice that DCRA has concluded that the
certificate of occupancy was issued in error, and is
bei ng -- you know, that that certificate of occupancy
i s being revoked, not because of any violations, not
because of any infractions, but it just -- it never
shoul d have been issued. Kind of |ike an annul ment,

okay?
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And so it seens to me that if Bannumis
correct, the correct posture of it | think would be a
proceeding at -- | should say if Bannum is partly
correct, you woul d have a proceedi ng at OAH wher e DCRA
would need to still get OAH to consent to the
di sm ssal of the case, based on the provision that M.
Gordon cites, and simultaneously Bannum woul d have a
right to appeal that portion of the letter that said,
"W are now revoki ng based on it having been issued in
error."”

And under the regs that we cited -- that
DCRA cited in its brie, that decision does not go to
an ALJ. That basic certificate issued in error
provision results in an appeal here to the BZA. So |
t hink that --

CHAI RPERSON CGRIFFIS: So the act of the
revocation of the C of O cones here, but the error in
resci nding the 2005 revocati on goes sonewhere el se.

MR RUSHKCFF: 2004 revocati on.

CHAI RPERSON GRI FFI'S: 2004, right.

MR RUSHKOFF: Wuld remain at OAH, and |
won't take any position on that, other than to say
t hat woul d be deci ded by t hem

MR GORDON: You left out one fact, and

that's that after they issued this new revocation,
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they did nove to dismss at the OAH, and that notion
has not been acted on. W opposed it. It hasn't been
acted on.

But this is after they've already taken

the act that they -- that they're not permtted to
take. You know, he says this in error -- the decision
was issued in error. That was in both notices. It

wasn't somet hi ng brand new. He keeps sayi ng there was
no infraction in the second one.

Vell, you know, a few days later, on
May 13th, right after the first revocati on cones out,
t hen cones a notice saying you're in violation for use

violations. So what DCRA did is they split it in two

CHAI RPERSON CGRI FFI S: VWll, | guess |I'm
not clear on what you're asking us, then. Are you
asking us to look at whether it was an error to
rescind in 20047

MR. GORDON: |'masking youto -- to | ook
at that and say, "Yes, that rescission was -- that
resci ssion and rei ssuance -- the rei ssuanceis really”

CHAI RPERSON GRI FFI'S:  Right.

MR. GORDON: -- was illegal.

CHAI RPERSON GRI FFI'S: Then, we're ready to
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go. W can hear that today. However, | heard you

al so say that that is sonething that's at OAH, that

shoul d be done under the Civil Infraction or the new
OAH Act .

MR GORDON: We still have that case
pendi ng.

CHAlI RPERSON GRI FFI S: | just don't -- |
don't know howwe do it. | don't know how we do bot h.

VI CE CHAI RPERSON M LLER | nean, | know

we haven't heard fromM. Tenple yet, but | just want

to say that so far, based on what |I'm hearing, is |

don't think we should hear that -- the rescission
issue. But, |I nmean, we're still discussing this.

| synpat hi ze. I think that there's an
issue there that -- but there's another body that's
| ooking at it that has the -- | think the jurisdiction

to hear that issue. W hear issues related to zoning
regulations, and | don't think -- | think that falls
in the other category.
MR. GORDON: So the Board's position --
VICE CHAI RPERSON M LLER: That's ny
opi ni on.

MR. GORDON: So your opi nhi on woul d be t hat

VI CE CHAI RPERSON M LLER: My opi ni on
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MR. GORDON: -- your opi nion woul d be t hat

the Board cannot | ook at anything in terms of the
infraction, any infraction or any penalty.

VI CE CHAI RPERSON M LLER:  Yes, | think so.
| think that's -- we've had this a few tinmes, and we
try to parse out, you know, what -- what's the civil
infraction issues that should go before OAH, and what
are the zoning issues that should cone before us.

CHAl RPERSON GRI FFI'S:  Yes. | --

VI CE CHAI RPERSON M LLER: | think we
shoul d do that.

CHAI RPERSON GRIFFIS: | tend to agree. |
don't think we're taking official action on this, but
| don't -- | don't see howthat issue has been franed
appropriately for us to hear and deliberate on at this
point. And | think I'll leave it at that.

Let's have M. Tenple -- we've kind of --
| think we're going and being very productive here.
But, M. Tenple, do you want to touch on any of those
el enents that we've just brought up?

MR. TEMPLE: If | may briefly. | just
want to say that the contention that we are proceedi ng
on ab initio illegal premse is incorrect. The
revocation is based -- consistent with what Ms. M1 ler

stated earlier -- is based on the prior decision.
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The prior decision -- the permt is
illegal. The |anguage which is in the opinionis is
that if the permt isillegal, then the certificate of
occupancy is illegal. The DCRA was required, by

virtue of your decision and your assessment of the
law, to assert the revocation. That's point nunber
one.

Poi nt nunber two is that the lawis clear.
You referred to the respective statutes which are
bei ng rai sed here. Both Section 6 -- D.C. Code 641. 07
juxtaposed with D C  Code Section 218.3113 --
actually, I'm sorry, 13 -- 1831, the authorizing
statute for the admnistrative -- the new
adm ni strative process.

Essentially, this -- but nothing in that

statute takes away the authority of the BZA to hear

exactly this type of case. Section 641.07, at
subsection G speaks to this issue. And it is
unanended, and there is no -- no repeal of this
section. It says that the BZA essentially has the

authority to hear and decide appeals where it is
al | eged by the appellant that there is an error in any
order, requirenment, decision, deternmination, or
refusal, made by the Inspector of Buildings or the

Mayor of the District of Colunbia, or any other
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adm nistrative office or body in the carrying out or
enf orcenent of any regul ati on adopt ed pursuant tothis
subchapt er.

| think that this is a very sinple issue.
It's properly here. And | want to just close by
saying this. Bannumcannot bring, under principles of
law -- it waives its argunment to say, "W're going to
bring a case and then say that you don't have
jurisdiction.™ By bringing the case, it's estopped
from challenging your jurisdiction. It's a very
si npl e principle.

It is -- we are in a cross-hairs, an
illogical catch 22. They're telling you, "W want to
chal lenge this, but you don't have jurisdiction to
hear it." That's just not logical, and | think they
wai ved that issue, and | think they are estopped from
bringing that issue. And | think that we should
proceed.

In closing, | just want to say we've been
on this case for three years alnost, and each tinme
this particul ar approach -- we get to t he substance --
when it comes to hearing the nmerits and substance of
the issue, there is some obfuscation of the process.
| think this is nore of the sane.

CHAI RPERSON GRI FFI'S:  Okay. Let ne just

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

221

see if I'mclear on, M. Tenple, your point is --
you're indicating that the action of rescinding the
revocation under OAH Act, as you cited in 1831,
think it was .13(c), under that that is not properly
here as that's an error that -- however, the
revocation itself of the C of Ois properly here.

MR TEMPLE: That's correct.

CHAI RPERSON GRI FFI'S:  Okay. M. Gordon?

MR. GORDON: M. Tenple brings up a good
point. 641.07 is not the statute in the regul ation.
641.09 is. 641.09 is an infraction -- you know, deals
with infractions, injunctions, penalties. And that's
with -- all revocations go to that section of the
statute, to |l ook for the appeal to the BZA

So I -- you know, | nmean, to nme |
understand what the Board is saying about this not
bei ng zoning, but here it is. Thisis what -- thisis
the statute that's cited in that regulation. That's
12A, 110.6 that says you can appeal to the BZA under
641.09, not 07. And | think we've addressed in our
brief why we think that is the correct citation,
because the revocation automatically brings the use
vi ol ati on.

In ternms of the idea that we have waived

or estopped -- we're estopped from arguing, | think
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that's what a protective -- protective appeals are
about .

| think, wunless the Board has other
guestions on the jurisdictional issues, |I'd like to
proceed on the estoppel issue. |Is that okay?

MR TEMPLE: M. Giffis? Ckay.

CHAI RPERSON GRI FFI'S: M. Tenple, did you
have a procedural question?

MR. TEMPLE: Just briefly. The point with
regard to the distinction between Section 641.09 and
07 is on the jurisdiction question. The question of
jurisdiction goes to the power of this particular
board to hear a case. And that particular session
specifically speaks to this court -- this
adm ni strative body's power to hear certain cases.

So contrary to what counsel is saying, it
is precisely on point.

CHAI RPERSON GRI FFI'S: Do you have a copy
of 641.07?

MR. TEMPLE: Yes.

CHAI RPERSON GRIFFI'S:  Can you give it to
Ms. Bailey? This is what | propose at this tine. |
think this is excellent discussion that we've had in
ternms of clarifying some of the points. Wat | want

to do is now set the clock, so that we all know
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essentially how we're rolling on this.

| don't know that we'll have to use al
the time, because |' msure you practiced and got it so
conci se, down to 15 m nutes, and we' ve used up sone of
that time. But we can do that in order to have sone
equity also in terns of how people are |ooking at
t heir di scussion and highlights.

Sol'll have M. My get several here, and
then, M. Gordon, you wanted to call soneone. " m
going to leave it up to you how you proceed, but
noting that you nentioned some tine constraints.

MR,  GORDON: Am | really just going to

have five mnutes in terns of direct exam nation with

M. Lowry?

CHAI RPERSON GRI FFI'S:  No. | nean, | think
what | was trying to understand was, just giving a
capsulization, if we have 15 mnutes for the

counsel ors to address t he Board, we were going to just
set some limts in terms of the testinony of
Wi t nesses. You know, I'ma little bit flexible as
long as we're not going way off the deep end.
Qobviously, they -- your witness will be
abl e to be cross exani ned, as none of the other people
on the panel are. So we'd naturally be aware of that,

too. So with that, we'll turn it over, and I'IIl just
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keep note. But this will give us sone idea of where
we are.

MR. GORDON: | guess what |'mgoingtotry
to do is go through the el enments of estoppel in terns

of M. Lowy testifying about them And then, if the

Board has any questions about whether -- you know,
about the | egal aspects of what he said, | want to --
if I have any tine left, | want to respond to those.
kay?

CHAI RPERSON CGRI FFI'S: Okay. Actually, let
me just interrupt, because this may helpalittle bit.
Did we | ose our attorney? No. Good. M. Monroe is
her e.

| just want to discuss, as |'m not an
attorney, but | want to go through to nake sure that
you're not assuming that you have to introduce
evidentiary elenents through our wtness, that we
can't have that just put in, so you don't utilize
time. I'mnot sure if that's what you were trying to
do in ternms of his testinony.

MR. GORDON: Well, | think there were sone
t hi ngs that were di scussed i n connecti on with estoppel
inthe first BZA hearing. But | think there were sone
gaps in what M. Lowy tal ked about, and sone things

that | think the Board filled in by reading sone
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docurnents. And sone of the things the Board filled in
by -- you know, by things others nay have said.

And | wanted to nake sure that you
understood, basically what |'mtrying to -- trying to
establish here is that M. Lowy will testify, which
we' ve said in our declarations and our papers, that he
relied on DCRA letters saying that we had proper
zoning at this facility, that he relied on those --

CHAI RPERSON GRI FFI'S:  Okay.

MR GORDON: -- that he -- and that -- and
that his reliance was reasonabl e for two reasons. One
is that no objections were received, no appeal s were
made during long stretches of tinme, and that by the
time any objections were learned he was under
obligations contractually that he couldn't escape
from and that he had to -- had al ready expended a | ot
of noney.

CHAI RPERSON GRI FFI' S:  Let ne ask you this,
M. Gordon. How is that now?

MR GORDON: | think what's new is that
the BZA, in the first hearing, was focused on estoppel
internms of the ANC. You were saying the ANC can't be
estopped, right, because they -- what do they have to
do with it? Ckay.

CHAlI RPERSON GRI FFI S: But is this not a
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repackagi ng of the same issues?

MR GORDON: It's -- well, there are sone
things that came out in terns of estoppel. Wen you
want to -- when | |ooked at the Board' s decision on
estoppel in the footnote, when it said you haven't net
the elenents of estoppel, | don't think there was a
conplete -- you know, first of all, the decision is
confusing in a way if you say on page 10 that an
adm ni strative decision by DCRA, a letter saying you
have proper zoning, is sonmething that is an appeal abl e
issue. It's something that's a significant event, you
know, in the process.

How, then, someone cannot rely on that
event, you know, for extended periods, how soneone
cannot rely on that event for extended periods before
entering into a contract that will bind them --

CHAI RPERSON GRI FFI S: | think we either
proceed or not. It seens like we're bringing up
el ements of reconsideration. | nean, | don't -- |
think in terms of the letter -- the Zoning
Adm nistrator's interpretive letter, ny gosh, the
recordis entirely full onthat, if not diverseinits
ful l ness on that.

And | think it was fairly determ native,

al though it's conpl ex perhaps i n what was est abl i shed.
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Ms. MIler, did you have comrents?

VI CE CHAI RPERSON M LLER  Yes. It also
goes to that footnote that | read about the
certificate of occupancy that was addressed in the
previ ous order, because | guess ny question is -- it
seens as if revocation of a certificate of occupancy
naturally flowed fromthe Board's Order 16998. And
t hat your case on estoppel is one that coul d have been
made in the previous case.

| don't think that -- | don't know that
there are things new, and maybe you can address it.
| know it wasn't addressed, but that nay be because
you didn't raise them then, because it sounds as if
this is an appeal of our earlier decision.

MR. GORDON: Well, | think the el ements of
estoppel are good faith reliance on decisions. Ckay?
Whet her they're permanent inprovenents, okay, there
has been a chal |l enge as to whet her nmaki ng a war ehouse
i nt o sorret hi ng where you could live is not a pernmanent
i mprovenent .

And then, the last one is whether we had

any notice at the tinme of whether there could be

anything -- anything wong with the zoning. And |
think the Board -- | think it was dictumin ternms of
the Board -- you know, in terns of that footnote that
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t he Board wote about estoppel. | don't think it was
-- it was actually integral to the decision, because
here we're | ooking at, can estoppel work agai nst the
ANC?

So in that sense, it's not -- it woul d not
be precluded, since it's dictum There hasn't been a
decision on really a focused approach to this el enent.

VI CE CHAI RPERSON M LLER: | understand
there hasn't been a decision, and | understand your
case about estoppel. But ny question goes to:
shouldn't it have been raised, then, in the previous
case as a notion for reconsideration, or whatever, or
an appeal of the Board's decision, as opposed to somne

new case here related to the revocati on?

MR GORDON: Vell, in ternms of the
certificate of occupancy itself, | think that cane at
atime -- 1 think one of the things the Board sai d was
that the stop work order -- not issuing the stop work

order when it was requested was not an affirmative
act .

And we have sone testinony that was not
brought up before, because | don't think -- | think
some of the things that came in the Board' s decision
couldn't have been anticipated at the tine that the

heari ng was goi ng on.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

229

| think that we wouldn't have understood
that this would beconme an issue later in the Board's
deci si on.

VI CE CHAI RPERSON M LLER:  Then, you have
a chance to nove for reconsideration or appeal.

MR,  GORDON: W' ve appealed, and we
brought those issues up on appeal.

VI CE CHAI RPERSON M LLER:  So t hese i ssues
are in the court?

MR. GORDON: That's right. Andthisis --
but thisis adifferent case. This is the certificate
of occupancy. And as to the certificate of occupancy,
t he DCRA contacted us, contacted M. Lowy at -- you
know, at a tine prior to the appeal. There's no
testinmony on that in the record. There was just --
there was no testinony brought up in the origina
record. That's one issue.

Second i ssue woul d be the idea of whether
this was -- whether he had acted in good faith. You
know, people have alleged that, other places we
haven't, and they say that the | ease was a sham for
exanple, is one of the things that was said in the
opi ni on. But there was no testinony on it at that
time -- the Board didn't ask, none of the |awers

asked, no one knew that was comng up, | would say,
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and it came out in the opinion.

So now it's sonething that we're dealing
with here in our second case, which is the revocati on.
Now, this is just specifically whether DCRA shoul d be
estopped fromwhat they did. | see that as being --
as being new and something to be redecided by the
Board, because now you're just focusing on what DCRA
did. Didthey lead us? Did they lead us into this
position that we're in?

CHAI RPERSON GRI FFI'S:  Okay. M. Tenpl e,
you had a conment ?

MR. TEMPLE: Yes. Thank you. Wat Bannum
is essentially asking this Board to do is to rule
t hat, based upon a theory of estoppel, as a matter of
law, it's indisputable that you should kick this case
out. You should dismss it.

And | would suggest to you that it's a
back doorway of seeking a reconsideration of not only
-- of the prior decision in this regard. This Board
-- first of all, the issue of estoppel was raised as
a prelimnary issue in the prior case, the very sane
i ssues that are being raised here.

They are, therefore, estopped. A decision
was nade by this Board procedurally on the very sane

factual questions. The expenses that were incurred,
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you rmay recall, etcetera, and all of the risks that
were made by M. Lowy in pursuing this. This Board
deci ded agai nst it.

Secondly, and nost fundanmentally, inits
decision this Board, after consi deration  of
consi der abl e evi dence, decided that Bannum committed
a shamon the District of Col unbia.

CHAI RPERSON GRI FFI S: Poor choice of
words. Not yours, ours, but poor choice of words.

MR TEMPLE: Well, the words are witten
and decided. It's what it is. But the point is is
that the i ssue -- the el ement upon which -- which they
rely to show that there is a basis for equitable
estoppel is that of good faith.

There is considerable evidence over and
beyond t hat that Bannumhas not operated in good faith
inits dealings with the District of Colunbia. And
think it is a danger zone, nore of the same, nore
del ay, nore unnecessary delay, in getting to the
substance and the core of this hearing.

| think that you need not reach that,
based upon the decision that you al ready made, and |
t hi nk you open up a Pandora's Box in that regard.

CHAI RPERSON GRI FFI'S:  Okay.

BOARD MEMBER ETHERLY: M. Chair, if I

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

232

could -- if I could followup onthat with M. Tenpl e.
| tend to agree with you. 1'd like to ask you, M.
Tenple, does it -- does it nmake any difference

substantively if the argument for estoppel in the
prior proceedi ng was nmade agai nst the -- was nade with
the ANC as the focus as opposed to DCRA? | don't
think it does, but I'd like to have sonme -- sone
di scussi on the record.

MR. TEMPLE: There are two | egal theories
whi ch address that particular issue. One is that of
res judicata, and the other is collateral estoppel.
This is not a res judicata argunment that | make. It's
a collateral estoppel issue.

It is a different party, but it is the
same | egal issues, i.e. that if they woul d have known
certain things they woul dn't have done certain things,
etcetera, etcetera, and that their expenses and
| osses, the sane economc-type issues that are
addressed in M. Lowy's affidavit, are mrrors of the
same issues that were previously addressed.

So to answer your question, it doesn't
nmake a difference that it was a different party.

BOARD MEMBER ETHERLY: Thank you

Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Good.
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MR, GORDON: M. Etherly, | think I'd have

to disagree with M. Tenple's view of collatera
estoppel. First, you have to have the deci sion being
on the sane basis. If you're just looking to see
whet her the ANC can be estopped, and you stop there,
t hings that are added are dictum They're not part of
t he deci sion that was deci ded.

So you're not collaterally estoppedif the
Board hasn't actually decided, as DCRA, can they be
estopped? And | don't think the Board really did
t hat . So the focus is on ANC | think there's a
foot note saying, "W're not sure these other el enents
would be net,"” but it was dictum It was not a
findi ng. That makes it different than a regular
coll ateral estoppel where it's the sane i ssue deci ded
with -- on the same party. So that's -- | think
that's my point.

CHAI RPERSON GRI FFI S: Let's go, because

you're going to -- you're going to address nore on
that. |s that correct?
MR, GORDON: | was just going to -- the

only thing I was going to go through with M. Lowy
was what happened.
CHAI RPERSON GRIFFI'S:  Let's do it.

MR. GORDON: Ready?
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CHAI RPERSON GRI FFI'S:  Yes.

MR. GORDON: Okay. All right. D d the
Bureau of Prisons require you to have proper zoning?

MR. LOARY: Yes. Before they would issue
us a contract, we had to denonstrate proof of zoning.

MR,  GORDON: Ckay. And how did you
devel op proof of zoning?

MR. LOARY: Once we | ocated a property, we
contacted |l ocal attorneys -- Holland & Knight -- net
with a zoning expert, and they told us their opinion
was t he property was properly zoned, and t hey obt ai ned
proof of zoning that | submtted to the BoP. And they
awarded a contract on that basis.

VR, GORDON: Al right. When did you
first notify anyone that you m ght be entering into a
contact for a community correctional center at 2210
Adans Pl ace?

MR LO/RY: I n Novenmber 2000, | sent
certified letters, as required by the BoP, to the
Mayor, his Chief of Staff, and the Police Chief,
notifying them and had discussion about what a
community correction center was.

MR. GORDON: Ckay. And after you received
the DCRA | etter in Decenber 2000 stating that you had

proper zoning, did you notify the community officials
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agai n?
MR. LOARY: Yes. W -- all told, we

notified the Mayor twice by certified nail, the Chief

of Police twice by certified nmail, Vincent O ange
twice by certified mail, and the Mayor's Chief of
Staff once by certified nail, and never -- based on

t hose notifications, we never recei ved any obj ecti ons.
VR. GORDON: Ckay. And those

notifications were sent out to these people, second

notifications, in March and April of 2001?

MR. LOARY: Yes.

MR. GORDON: Ckay. Al right. Wen did
you enter the BoP contract with the Bureau of Prisons?

MR LOARY: The BoP awarded the contract
Novenber 16, 2001.

MR GORDON:. Al right. At the time --
and that's seven nonths after the last time you
notified -- or six nonths -- six, seven nonths after
the last time you notified the community.

MR LOARY: Yes.

MR. GORDON:  You had heard no objections
or appeal s at that point.

MR. RUSHKOFF: (bjection. Leading.

CHAI RPERSON GRI FFI'S: |I'msorry. Wat was

t he objection? He's |eading hinf

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

236
MR. RUSHKOFF: Leadi ng.

MR. GORDON: Had you heard any obj ections
to the location of the facility froma anyone at that
poi nt ?

MR. LOARY: No.

MR. GORDON: Okay. Wbuld you have entered
the contract with the Bureau of Prisons had you had
any idea that the zoning was potentially inproper?

MR, LOARY: No.

MR. GORDON: (kay. Ckay. Did you ever
notify the ANC that you intended to enter into a
contract with the BoP for a conmunity correctiona
center?

MR. LOARY: Yes. |In April 2002, we net
with the three ANC | eaders. The Bureau of Prisons was
also involved in the neeting, as was a Myor's
representative. In fact, at the neeting, the three
ANC | eaders agreed to be Bannumis initial comunity
rel ati ons board. They agreed to begi n devel oprment of
a menorandum of understanding with the community.

MR. GORDON: Ckay. Wen did you beginto
i ncur expenses in ternms of renovating the facility for
a comunity correctional center?

MR LONRY: Vell, we -- we started

i ncurring expenses in August or Septenber, because we
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had to get contractor bids, we had to travel up to
eval uate the bids. W had to get architectural plans,
we had to hire an engineer, we had to have an
expediter to get our plans through.

So t here were expenses that weren't really
-- that were related to construction that we -- we
expended before we were actually issued the building
permt.

MR. GORDON: Ckay. After the building --
when was the building permt issued?

MR LOARY: | believe it was Decenber 12th
of 2002.

MR,  GORDON: Ckay. And at that point,
heard you heard any objections fromanyone at the ANC
or anyone in the community?

MR. LOARY: No.

MR. GORDON: Ckay. So you still believe
your zoning was proper at that point?

MR. LOARY: Yes. |In fact, right after we
had been awarded the contract, we reverified zoning
with DCRA. W had another zoning letter.

MR. GORDON. (Ckay. And, okay, when did
you first learn that there was any opposition at al
to the community correctional center at 2210 Adans

Pl ace?
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MR. LOWRY: When the Director of DCRA

tel ephoned nme and told ne it was -- it was around
January 16th or so, and he told nme -- 2003, and he
said that Vincent Orange, a Councilman, had fil ed sone
kind of notion to try to get a stop work order.
Because of that, he was going to review our
application. And, renenber, the building permt had
al ready been i ssued.

He said because of the Council man being
involved in a request for a stop work order, he was
going to reviewthe file to make sure that everything
was above board. He reviewed the file, and he told ne
that we needed to revise the | anguage we had put on
our application to read sonmething along the |ines of
a tenporary correctional institution, for a period not
to exceed three years.

W did that, and then we got another --
the second building pernit. So we had two. And at
that point, that was the only objections | had heard.
| had met with the ANC. | had notified the Mayor.
Al of this occurred over a two-year period. Not one
obj ection. They started spendi ng noney.

MR. GORDON: Ckay. After the appeal was
filed at the Board of Zoning Adjustnments by the ANC,

why didn't you stop work on the contract?
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MR. LOMRY: | couldn't. | had -- | had

signed the contract. W had started. | had signed
wi th construction people. W had started renovati on.
W were issued two building permts, and we were -- |
didn't have any choice. | had to go or 1'd be held in
defaul t.

MR,  GORDON: Ckay. Al right. And |
guess my last question is: did you -- oh, yes, one
ot her question. Wre the inprovenents that you made
to the facility pernmanent?

MR LOARY: Yes. W -- before we started
renovati on, we had a warehouse. So we added walls,
pl unbi ng, dropped ceiling, electrical, flooring,
sprinkler, fire alarm everything to turn it into a
residential unit. It was sinply a warehouse.

MR.  GORDON: Ckay. And those are
per manent structures?

MR LOARY: Yes.

MR. GORDON:. Ckay. Didyouintendto stay
at 2210 Adans Pl ace beyond the three-year period of
your zoning?

MR. LOARY: We had hoped we woul d be able
to, but we were prepared to |eave, because we were
very aware the zoning -- especially after ny

conversation with David Cark, it was a tenporary
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correctional facility.

MR. GORDON:. Ckay. Didyou take any steps
in light of the fact that it was only a three-year
zoning with respect to your contracts?

MR LOARY: |'msorry?

MR,  GORDON: Did you take any steps to
deal with the fact that you only had t hree-year zoning
with any of your contracts or |eases with the BoP or
t he | andl ord?

MR LOARY: Yes. We infornmed the BoP that
it was tenporary zoning, and we may have to | eave
after three years. And in our |ease with the
| andl ord, we discussed that it was tenporary zoning,
and we may have to | eave after three years.

MR. GORDON: Ckay. |If you -- how did you
plan on, if at all, on staying at 2210 Adans Pl ace,
N.E., after the three years?

MR LOARY: Well, after the -- before the
three years was up, we intended to either file a
vari ance, have the |aws changed, or find another
facility.

MR,  GORDON: Ckay. Did you attenpt --
have you attenpted any of those things?

MR. LOWRY: Yes. W hired a political

consul tant who so far has not been able to help in any
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of those areas. We had him focus on those three
areas, and he hasn't been successful.

MR GORDON: Ckay. So | think I have no
further questions.

CHAI RPERSON GRI FFI'S:  Any questions from
t he Board?

(No response.)

M. Rushkoff, do you have cross? M.
Tenpl e?

MR.  RUSHKOFF: I'"'m going -- M. Tenple
asked if he could go first.

CHAI RPERSON GRI FFI'S:  Sure. Fine by ne.

MR, TEMPLE: Sir, I'd like to direct your
attention to your Exhibit 4 in your subm ssion, your
letters to the Zoning Administrators for the District
of Colunbia, dated -- the first letter -- Decenber 11,
2000.

MR. GORDON: | guess | have -- | have a
clarification. 1 don't know exactly what -- | think

what we're going to be doing here is tal king about the

letter -- you know, the sane kind of testinony that
was heard at the first BZA hearing. It will not goto
the elenments of estoppel. Could you please clarify

how it goes to the el enents of estoppel, M. Tenple?

MR TEMPLE: | will not. [|'Ill do what M.
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Giffis tells me to do.

CHAI RPERSON (Rl FFI S: | guess | need a
clarification of the questioning, too.

MR TEMPLE: M. Giffis, | made the
argunment at the outset --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. TEMPLE: -- that this was redundancy.
This gentleman just went over evidence that was
presented in the first case.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. TEMPLE: |"m nerely cross exam ni ng
t he gentl eman on what he has testified to, which does
go to fundanentally the good faith. He is suggesting
that they told the District of Col unbia what they were
going to do, and they relied on the D strict of
Col unmbi a' s "approval ."

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. TEMPLE: And |'m going to show the
Board that that's not true.

CHAI RPERSON GRI FFI S: Ckay. Let's nove
ahead. Ask the question again, please.

MR. TEMPLE: Yes. |"'m directing the
gentleman's attention to his Decenber letter, 2000
letter to M. M chael Johnson, Zoning Adm nistrator.

CHAI RPERSON  GRI FFI S: That's in the
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filings under an exhibit?

MR TEMPLE: It's under their Exhibit 4in
t heir subm ssion dated Decenber 7, 2005.

CHAI RPERSON GRI FFI'S:  Okay.

MR. TEMPLE: It's one of the two zoning
letters. 1'd like to juxtapose that, sir, with the
letter that was sent to the Mayor of our city that you
referred to, which is at Exhibit 7.

M. Lowy, do you at any point in your
letter of Decenber 11, 2000, say to the Zoning
Adm nistrator that this is going to be a five-year
contract ?

MR LOARY: Well, neither one of these are
nmy letters. Oneis fromour attorney, one is fromour
Operations Director.

MR. TEMPLE: Does it state anywhere in

this letter, sir, that this is going to be a five-year

contract ?

MR LOARY: In which letter?

MR TEMPLE: The | etter dated Decenber 11
2000.

MR LOARY: | don't know. I'll have to
read it. It says tenporary detention or correctional

institution on |leased property for a period not to

exceed three years.
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MR. TEMPLE: Question, sir: does this

letter state -- isn't it true that this letter does
not state that this facility is going to be in use for
a five-year period of tinme?

MR. LOARY: (Okay. Yes.

MR. TEMPLE: Ckay. Let me direct your
attention to the letter dated April 10th to the Mayor
of the District of Colunbia, April 10, 2001. Do you
have that letter in front of you?

MR LOARY: Yes.

MR. TEMPLE: Ckay. I'd like to direct
your attention to the last paragraph on the first
page.

MR LOARY: Yes.

MR. TEMPLE: Do you see that, beginning
with "the total"?

MR LOARY: Yes.

MR. TEMPLE: Can you read, please, the
first sentence in that paragraph?

MR LONRY: "The total term of the
proposed contract is five years."

MR. TEMPLE: Can you expl ain to the panel,
pl ease, why in one letter to the Zoni ng Adm ni strator
when you' re seeking zoning approval you don't state

that it's a five-year contract, but in the letter to
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the Mayor and to Vincent Orange you state that it's a
five-year contract, and wth other much nore
substantial details about the use of the facility?

MR,  LOMRY: It's very sinple. The
April 10, 2001, letter is a letter that the BoP
requires that we send certified mail. Mst of this
| anguage cones right out of the BoP's contact and
statenent of work. Qur attorney sent this letter.

MR. TEMPLE: Did you explain to the Zoning
Adm ni strator, sir, inyour 2000 -- your Decenber 2000
| etter that you had a one-year option contract with --
a one-year contract with four one-year options?

MR LOMRY: | didn't. | don't know what
our attorney told ne they explained -- discussed the
contract .

MR. TEMPLE: And did you explain to the
| andl ord when you leased the facility that you
intended to lease it for up to a nmaximum of five to
si x years, including the option years on the contract?

MR LOARY: | believe that's in the | ease,
yes.

MR. TEMPLE: And so, in fact, the Zoning
Adm ni strator didn't have the benefit of the conplete
details of your contractual arrangenent wth the

Bur eau of Prisons when you subnitted the letter to the
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Zoning Adm nistrator in Decenber 2000. Isn't that
correct?

MR. LOARY: It may have been, and | think
that's why David Cark wanted to -- nme to insert the

| anguage "tenporary, three-year facility," and t hen we
relied on that |anguage.

MR. TEMPLE: And when you did your
subsequent letter in Novenber 2001, you still did not
state that you had a contract which was a maxi mum of
up to five years, isn't that correct?

MR. LOARY: That's correct.

MR TEMPLE: And in neither of the letters
to the Zoning Adm nistrators did you state that these
facilities were considered hal fway houses, did you?

MR,  LOWMRY: They're called comunity
correction centers. You can call them whatever you
want .

MR TEMPLE: Isn't it true, sir, under the
Bureau of Prison contract, which is part of the
record, the first record, that these facilities are
called, in the alternative, hal fway houses?

CHAI RPERSON GRIFFIS: Is it part of this
record?

MR. TEMPLE: Part of the record upon which

this gets based on the first record.
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MR.  LOWRY: | don't know what they're

called inthe alternative. Primarily, they're called
comunity correction centers.

MR. TEMPLE: | ndul gence.  You nenti oned
that you net with the Board -- the ANC Conm ssi on 5B,
okay? Isn't it true that the D.C. Ofice of Canpaign
Finance has cited you for making illegal financia
contributions to ANC nenbers with whom you net --

CHAI RPERSON CRI FFI S: But what's the
relevancy in terns of the testinony of --

MR. TEMPLE: Because he is talking about
good faith. He opened the door, M. Giffis, to
suggesting that he did what he was supposed to do to
secure this particular certificate of occupancy.

MR LOARY: |'Il answer that.

MR. TEMPLE: Excuse ne, sir. If | may
answer the question. Wat we're saying is that --
we're showing is that on the record you could take
judicial notice is that another agency -- this
government -- has repeatedly, in four different
instances, cited M. Bannum for violation of D.C
el ection law, canpaign finance laws, for illegal
contributions to ANC nenbers related to this
particul ar event.

CHAI RPERSON GRI FFI'S:  Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

248

MR LOMRY: | was cited, and | was |ater
exoner at ed.

CHAI RPERSON GRI FFI'S:  Next question?

MR LOARY: I'msorry. | wasn't cited;
Bannum was. And Bannum was | ater exoner at ed.

MR. TEMPLE: No further questions.

CHAI RPERSON GRI FFI'S:  Okay.

MR. RUSHKOFF: M. Lowry, at any point did
DCRA | ead you to believe that you would have -- or
that you had sone sort of zoning approval for nore
than a three-year period?

MR LOMRY: | believe the initial -- or
let me see the initial letter. No. No.

MR. RUSHKOFF: Ckay. At what point did
you learn that the issuance of a building pernit by
DCRA coul d be appeal ed, say, to the BZA?

MR LOMRY: | didn't learn of that until
much later, until all of this stuff started happeni ng.

MR. RUSHKOFF: Until there actually was an
appeal, you just didn't know about that.

MR LOARY: Yes.

MR, RUSHKOFF: And at what point -- or
have you -- have you |earned, or are you aware that
t he BZA' s deci sion can be appealed to a court?

MR, LONRY: Yes. Yes.
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MR. RUSHKOFF: Okay. And did you learn

t hat during the BZA proceedi ng?

MR LOMRY: | believe I did.

MR.  RUSHKOFF: kay. Has Bannum t aken
steps to prepare for a possible closing of the
facility prior to May of 20067?

CHAI RPERSON @RI FFI S: What ? | don't
understand where we're going with that. D dn't you
testify about the closing? O what's the rel evancy?

MR RUSHKCFF: The relevance is that it
goes to the issue of harmto Bannum | nean, Bannum
i s maki ng an equi tabl e argunent that the harmto it is
so severe that this Board cannot enforce the
District's zoning regul ati ons against it.

| f, hypothetically -- | have no idea, |
don't know what the answer is, but if Bannumhas taken
steps to deal with the possible | oss of the facility,
and |' massunm ng Bannum has, know ng what those steps
are could provide -- shed sone light on exactly how
dire a situation Bannumis in right now. And that
goes to the Board's --

CHAI RPERSON GRIFFI'S: | don't want to go
too far into any sort of --

MR. RUSHKOFF: No, |'mnot going very far.

| "' masking just --
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CHAI RPERSON GRI FFI'S:  Ckay.

MR. RUSHKOFF: -- this question.

MR.  LOWMRY: Vell, we hired attorneys,
spent a fortune on legal fees, and we've hired a
political consultant to try to save our contract,
either at the existing location, relocation of --
t hrough t he vari ance process, whatever we can do. But
we haven't been successful as | sit here.

MR. RUSHKOFF: But you've described steps
you've taken to avoid a closing. And I'mjust asking
-- nmy question was whether or not you have done any
pl anning for the possibility that there will be a
cl osi ng.

MR LOARY: No. No, | have not.

MR, RUSHKOFF: Okay.

MR GORDON: |'d caveat that. The
attorney-client privilege would cover any plans we
m ght have to defend agai nst a default determ nation.
So is that what you're asking?

MR. RUSHKOFF: No. | was wondering what
they're going to do with the prisoners, what your
plans are in the event that it's shut down. | nean,
did you have any --

CHAI RPERSON GRI FFI S: well, actually,

that's interesting. There's two timng mlestones
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that | was hearing. One is, what were you planning to
do at the end of three years when the termwas --

MR RUSHKOFF: No, that's not what |
asked.

CHAI RPERSON GRI FFI'S:  Okay. | thought |
heard - -

MR. RUSHKOFF: | asked what they woul d do.
No, that's not what | asked.

CHAI RPERSON GRI FFI'S:  Okay.

MR. RUSHKOFF: If | did, | msspoke. |
was trying to find out what their contingency plan is
in the event the facility is closed prior to May of
2006.

For exanpl e, the answer coul d be, "W have
an enpty facility in College Park, and they would all
be noved there."

CHAI RPERSON GRI FFI'S: Okay. |I'mjust --
was trying to find out.

MR.  LOWRY: That's strictly up to the

Bureau of Prisons. | don't know what their plan is,
if we close. But right nowthere -- | still have a
contract, and I'mstill honoring that contract. But

all plans as far as where the residents would go is
strictly up to the Bureau of Prisons.

MR.  RUSHKCFF: And you haven't had
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di scussions wi th them about that.

MR LOARY: We've had di scussions that --
no, not specifically what their plans are. They just
said they woul d nake sone kind of arrangenents if we
had to shut down.

MR, RUSHKCFF: Now, attached to Bannumi s
subm ssi on of Decenber 19th, as Exhibit 2, the first
docurnent is a declaration of David A. Lowy. Andit's
not a dated docunment, and |I'm wondering if you can
recall about when this declaration was prepared.

MR.  LOARY: The notary is June 14th.
That's June 14th, '09. That's the expiration.

MR. RUSHKOFF: That's the notary public's
commi ssi on expiration date.

MR LOARY: Yes, | see that.

MR.  RUSHKOFF: Well, can you tell from
reading it about when it -- when you --

MR. LOARY: This is ny first declaration?

MR. RUSHKOFF: | suspect it's your second,
because there's an affidavit -- there's an affidavit
that appears to be older, but I'mnot sure.

MR. GORDON: Yes. | can represent this --
t his decl arati on was made in connection with a notion
for stay at the D.C. Court of Appeals. So it had to

be in July.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

253
MR. RUSHKOFF: Wuld that be about 20047

Ckay. Now, is it true that Bannum invested
approximately $450,000 in this facility before the
appeal was filed at the BZA, is that about right?

MR. LOARY: | believe so, yes.

MR. RUSHKOFF: And is it true that they
expended an additional investnent of approximtely
$758, 000 after the BZA appeal ?

MR LOARY: Yes.

MR.  RUSHKOFF: So that would bring the
total investrment to about $1.2 mllion?

MR LOARY: Yes.

MR RUSHKCFF: And then, is it true that
Bannum woul d | ose profits of $12,000 a day if the
certificate of occupancy is revoked?

MR. LOARY: That figure was based on the
popul ation of 150, with $80 per inmate per day.
That's what our contract says, so that's -- that's
where the $12,000 -- that's $12,000 of the revenue,.

MR. RUSHKOFF: Okay. So you didn't mean
profits, you neant revenue.

MR LOARY: Yes, | believe. Yes.

MR. RUSHKOFF: And how nany -- what is the
popul ation of the facility?

MR. LOARY: Right nowit's about 80, 85.
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The Bureau of Prisons has only -- only been keeping
about half of the people they contacted for.

MR. RUSHKOFF: Okay. Now, further along
there's an affidavit attached after it, and I'm-- |
think -- Exhibit 2 there's an affidavit attached after
the declaration. And there's a reference -- | just
want to confirmthis is -- there's a reference to
Bannum having a mininumdaily fixed operational cost
of $4,150 at the facility. Is that --

MR. LOARY: \Which paragraph?

MR. RUSHKOFF: Oh, this is paragraph 12.

MR. LOARY: Yes, that's true.

MR.  RUSHKCFF: Ckay. How high has
Bannum s popul ation gotten at this facility? How high
has the residential popul ation been?

MR. LOARY: | believe the highest point
was about 102, and the | owest point -- the first nonth
we opened | think we only averaged ni ne or ten peopl e.

MR RUSHKOFF: | assune that the
popul ation rose during the first several nonths.

MR LOARY: Yes.

MR.  RUSHKOFF: And did it eventually
pl ateau at a particular |evel?

MR. LOARY: It has averaged about, best

can recall, about 80 people. And it's 150 md-
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contract .

MR RUSHKOFF: And it's been over 100, at
| east at one tine.

MR.  LOVWRY: | think on a couple of
occasions it has been over 100, but not nuch over.

MR. RUSHKOFF: And when you were pl anni ng
this facility, did you have a projected break-even
point in ternms of nunmber of nonths or vyears of
operation?

MR. LOARY: No, not in terns of tab, no.

MR.  RUSHKOFF: And do you know whet her
Bannum has recovered its investnent in the facility?

MR. GORDON: | think |I've got to object at
some point, if thisislegally irrelevant to estoppel.
You know, | can see tal king about equities, but how
much -- how nuch you recovered, how nuch noney you
made, really is not the equities that they're talking
about .

CHAI RPERSON GRI FFI S: | tend to agree
somewhat, but | think it actually goes even further,
that we're going well beyond what the testinony
actual ly was, although we're tal king about questions
i ndividually here on the affidavits and evi dence that
was subm tted.

However, having kind of an accounting of
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the entire system | haven't seen how we can get into
that into cross. It may well be a point that's
brought up, which you pretty nmuch nade, but | think we
shoul d nove on from here.

MR.  RUSHKOFF: Ckay. | think that
concl udes ny questions. Thank you.

MR. TEMPLE: May | just ask a foll owp
series of questions, M. Giffis?

CHAI RPERSON GRI FFI' S:  Seri es of questions?

MR. TEMPLE: Briefly. It's very brief,
t hough.

CHAI RPERSON GRI FFI'S: On t he testi nony you
j ust heard?

MR. TEMPLE: On the original testinony.
It's cross -- still cross, within the line of cross.

CHAlI RPERSON CRI FFI S: Vell, we kind of
went through it, didn't we?

MR. TEMPLE: Not conpletely. It would
only be about three -- three or four questions.

CHAI RPERSON GRI FFI'S:  Qui ckl y.

MR. TEMPLE: Yes. M. Lowy, how many --
can you tell the panel how many hal fway houses or
comunity correctional centers do you operate in the
United States?

MR GORDON: | think this is definitely
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not --

CHAI RPERSON GRI FFI S: Yes, that's going
wel | beyond where we're going. | don't understand the
rel evance.

MR TEMPLE: Well, if | may.

CHAI RPERSON GRI FFI'S:  Qui ckl y.

MR. TEMPLE: Ckay. To the extent that
we're tal king about good faith, the gentleman has
testified that he thought and bel i eved t hat he secured
zoni ng approval. The questions are designed to show
this panel that the gentleman operates in about 17
different cities or states.

And the foll owup questions is that he has
sued the community under the city- or the comunity-
based organi zations, and nmany of those states -- in
cases that show a l|level of sophistication that you
need to understand, relative to his representation
that this one-page letter constitutes a zoning
approval .

CHAI RPERSON GRI FFI' S:  Ckay. | don't think
we'd be able to easily get there. Let's nove ahead.

Ckay. Anything el se?

MR. GORDON: | guess just one conment upon
M. Tenple's testinony.

Do you have to go? Ckay.
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MR. LOARY: May | be excused?

CHAI RPERSON GRI FFI'S:  Yes, | don't think
we'll need M. Lowy any nore. W appreciate your
time, and travel safely.

MR. LOARY: All right. Thank you

MR GORDON: In terms of the DCRA letters
that M. Tenple brings up, | think you have to
remenber that DCRA continued to support Bannumall the
way through this Board. So there is no question that
DCRA knew exactly what Bannum had there, what their
contract was, and so forth, all the way through to
[itigation.

And | think in ternms of the letter of the

five-year contract, the |ease that goes |onger than

five years, our -- | think we put in our brief, the
proposal says it's three years. It's |limted. The
| ease says, "Yes, we can -- we'll stay longer if we
get governnment approvals. But if we don't, we are
out." Those are actions that were taken by a

busi nessman to nmake sure that they didn't get killed

if the zoning was what it was, and it was.

So, interns of -- and | think |I nmade the
argurrent on profits. Profits that -- | made a m st ake
in one of the declarations. | said profits. He
didn't catchit. It's revenues. So that was revenues
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at full bore. It's different than profit, because it
doesn't account for costs.

Bannum obvi ously had spent a | ot of nopney
on |awers and all sorts of other expenses it didn't
anticipate, and it's still in a positionthat if it --

if this contract stops short of three years, it can

still be sued, and it can be defaulted.

And those are big things to -- | don't
think there's any harmto anyone -- and | guess this
will be my closing -- | don't think there's any harm
to anyone --

CHAI RPERSON GRI FFI'S:  Save your cl osing.
You' ve got 10 minutes |eft at the end, and we can get
t hrough the others, unless there's other el enents you
want to di scuss now.

Good. We'll set aside 10 minutes. W had
13 minutes left over. 1'll take those three m nutes
of that statenent now, 10 minutes for closing. And
how do you want to proceed? M. Rushkoff? M.
Tenpl e? Would you |ike to be next?

MR. RUSHKOFF: DCRA isn't putting on any
Wi tnesses, so | --

CHAI RPERSON GRI FFI'S:  Okay.

MR. RUSHKCFF: -- | woul d be happy to just

proceed to closings, and | would assume that Bannum
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as the appellant, would close first. And then, DCRA
woul d respond.

CHAI RPERSON GRI FFI S: And |eave the
appel lant not -- and closing the |ast --

MR. RUSHKCFF: That's fine.

CHAI RPERSON GRI FFI S: Doesn't really
matter to ne, but as long as we can be expeditious.
Ms. MIller had a quick question, however, in the
meant i ne.

VI CE CHAI RPERSON M LLER:  I'mstill stuck
on the procedural issue, and | just -- one of them
and | just want you perhaps just to keep it inmndin
case you can address it and clarify it nore for ne.
But -- and | was a dissenting nenber on the Board's
deci sion, but we -- we do have a Board decision, and
my question is: doesn't revocation of a certificate
of occupancy flow fromthat order?

And i f the revocation is being chall enged,
is not our decision being challenged? That decision
-- and | guess, again, what is -- | knowthe theory is
new here, but, you know, why shoul dn't that have been
addressed in the earlier case?

MR. GORDON: | think the way | can answer
that is that inthe first hearing, the only issue that

| think -- you know, whet her the revocation is good or
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not, whether it flows fromthe decision, the decision
says that the revocation was issued. W have our
argument s about whether it was a | egal revocation or
not .

But to get straight to your question, it
seens to ne that estoppel was not addressed as to the
DCRA in the first decision. W put on evidence here
of estoppel inthe first -- against DCRAonly in this
appeal. And that is -- that is what we're saying,
that DCRA took actions, Bannum relied on them
reasonably, and | don't think that was actually a part
of the Board's first decision.

The Board had sone | anguage about, you
know, if it were, so forth, that's classic what's
called dictum | consider it dictum | think the
Board -- that may have been how the Board felt, but
don't think that was the focus, because the focus was
on -- on the ANC and on | aches and on whether the ANC

coul d be estopped. That was the Board's deci sion.

VI CE CHAI RPERSON M LLER: | hear that.
You know, | don't think that the Board directly
addressed estoppel against DCRA at all. But ny

guestion is, was Bannumobligated to have rai sed t hat
theory then? Wy couldn't they raise it now?

MR. GORDON: It's raised now as to the
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revocation of the certificate of occupancy.

VI CE CHAI RPERSON M LLER:  But did not the
sanme facts exist at the tine of the previous order,
and why shoul dn't Bannum have raised it then?

MR GORDON: Well, one -- one issue is
that the first case was about a building permt, and
the building was done. So in terns of estopping it
fromtaki ng back the building permt, the building was
al ready done. Now we're tal ki ng about a revocati on of
occupancy, which is ongoing, and which can cause
Bannum harm And | think that's the reason it -- it
shoul d be rai sed now nore than as to a building permt
when the buil ding has al ready been construct ed.

But | don't really feel -- | don't fee
like we're constrained fromraising it again anyway
| egal |y, because, as | said, the Board did not decide
t he issue.

And, therefore, if we want to bring the
sane facts and additional facts on the certificate of
-- | mean, yes, the certificate of occupancy, | think
we're permtted todoit, and | think the Board shoul d
decide just on the revocation of the certificate of
occupancy, did DCRA take actions that, you know, they
shoul d not be able to withdraw at this point in tine

based on what they did and how Bannumrelied on them
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CHAI RPERSON GRI FFI S: Anything el se?

Fol |l ow up? M. Tenpl e?

MR TEMPLE: 1'd note that | believe, and
| amnot 100 percent accurate, but | believe this sane
i ssue was raised by Bannum before the D.C. Court of
Appeal s.

CHAI RPERSON CGRI FFI'S: Wy i s t hat rel evant
to us, though?

MR. TEMPLE: Because the question is,
agai n, whether it has been deci ded.

CHAI RPERSON GRI FFI'S: Okay.

MR TEMPLE: It's been decided. Thi s
equi tabl e est oppel issue has not only been deci ded by
you on the facts on the first case. It has al so been
deci ded by the Court of Appeals in Bannunmis effort to
stop the DCRA revocati on process.

CHAI RPERSON GRI FFI S: And what are you
referring to in the Court of Appeal s?

MR. TEMPLE: |'mjust saying that for the
record. That's a Bannum-- a BZA adj ustnment deci sion,
the same case that's now pending before the court.
There was a prelimnary notion to stop the DCRA
revocati on.

CHAI RPERSON GRIFFIS: Was it a stay, or

was it a discussion on estoppel?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

264
MR. TEMPLE: It was under the -- one of

t he underlying issues -- argunents raised in support
of their notion was an estoppel argunent.

CHAI RPERSON GRI FFI'S:  I'mjust not clear.
Has t hat been deci ded, then?

MR TEMPLE: Yes, it has.

CHAI RPERSON CRI FFI S: And what was the
deci si on?

MR. TEMPLE: It was decided against
Bannum  Cct ober 22, 2004.

CHAI RPERSON GRI FFI S: The elenment of
est oppel was decided by the Court of Appeal s?

MR. TEMPLE: The argunent was raised in a
notion, as an issue in their notion, yes.

CHAI RPERSON GRI FFI S: And what was the

noti on?

MR TEMPLE: It was a notion to require
D. C. Departnent of Consumer Affairs -- well, actually,
| may be incorrect. They filed -- | don't have the

notion that they filed.

CHAI RPERSON GRI FFI'S:  Okay.

MR TEMPLE: But there was a notion filed
and rul ed upon by the Court of Appeals denying, and
this Board may note that not only did D.C. Court of

Appeal s, but the U S. District Court for the District
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of Colunbia as well, ruled on this issue, whether to
stop you from-- stop the revocati on process.

CHAlI RPERSON GRI FFI S: I think it was --
yes, | think there nmay have been different el enents.

You're right. They were notions to stay. W' ve been
briefed fairly well on this, and I wasn't -- didn't
have a recollection that this el ement was decided on
at the Court of Appeals |level. But we certainly would
| ook to have that submitted if you have it.

MR. TEMPLE: And the final point, goingto
Ms. Mller's point, isisthat -- andit's an accurate
posi tion. The issue of estoppel was considered.
Bannumtal ks about it in the context of the party, ANC
versus DCRA. But the issue was raised in the context
of the zoning -- the illegal zoning action and what
happened before, whether or not they had relied on the
District of Colunmbia government to secure zoning
approval .

It doesn't necessarily fall to DCRA or the
ANCs. This panel decided that issue relative to
whet her or not they should be estopped from raising
that zoning -- they should be -- they should not be
abl e to be chal | enged, because they relied on the D.C.
government. It's the same exact argumnent.

CHAI RPERSON GRI FFI'S:  Ckay.
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VI CE CHAI RPERSON M LLER: | just have a

guestion, | think for M. Gordon. |s this estoppe
i ssue -- again, DCRA -- before the Court of Appeal s?

MR GORDON:  Yes.

VI CE CHAI RPERSON M LLER: I n connection
with our earlier order?

MR. GORDON: It was part of the appeal of
the earlier order, and as | think all the panel heard,
t he Judge -- the Judges weren't inpressed by the fact
that they denied stays. They're still deciding the
i ssues on the nerits.

VI CE CHAI RPERSON M LLER:  So, but what's
before them is not just an appeal of the estoppel
issue, say, as it relates to the ANC but estoppel as
it relates to DCRA?

MR. GORDON: Both, yes.

VI CE CHAI RPERSON M LLER: Bot h. Ckay.
Thank you.

CHAI RPERSON GRI FFI S: Ckay. Anyt hi ng
el se, M. Tenple?

MR. TEMPLE: No, sir. Thank you.

MR GORDON: On this issue, or are we --

CHAI RPERSON GRIFFI'S: No. dosing. Are
you - -

MR. TEMPLE: We're doing cl osing?
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CHAI RPERSON GRI FFI'S:  Yes.

MR. TEMPLE: That was cl osing, he gave?

CHAI RPERSON GRI FFI S: No, no, no. [''m
allowing himhis 10 mi nutes at the end. He's going to
fol | ow

MR. TEMPLE: So you're asking --

CHAI RPERSON GRIFFI'S: As if we were going
through a full appeal, we'll take that order, and
there was an opening. W' Il| have the presentation of
i ntervenor and the governnent, and then we'll turn to
cl ose.

MR TEMPLE: So clarification --

CHAI RPERSON GRI FFI'S:  Sure.

MR. TEMPLE: -- are you sayi ng that Bannum
is going to start with the closing for 10 m nutes? |

CHAI RPERSON GRI FFI'S: They're going to end
it. Basically, what we've set aside, of course, is
the 15 minutes to highlight and your subni ssions.
Everythingis inthe witten subm ssion. |'mallow ng
you your 15 m nutes now.

M. Rushkoff | abeled it closings. But you
can use our first five mnutes for opening, and your
next five mnutes for closing, however you want to do

it. Nowis your tinme, if there's additional --
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MR TEMPLE: | go first?

CHAI RPERSON (RIFFI'S: It's up to you.

MR. TEMPLE: kay. That's a pl easure
It's not a problem

CHAI RPERSON GRI FFI'S: Okay.

MR. TEMPLE: Yes. Let nmetry to summari ze
our position and be as cl ear and succi nct as possi bl e.
The i ssue before you goes to the revocati on by DCRA of
t he Bannum certificate of occupancy.

This Board, and Ms. MIler stated it, and
| raised that exact point -- this Board stated, in
fact even beyond that point, this Board stated -- M.
Giffis, you stated in that opinion that we woul d not
be able to challenge -- after you rul ed, we woul d not
be able to challenge the certificate of occupancy,
essentially that the decision of the Board relative to
the permit would follow on the certificate of
occupancy.

Every i ssue that you can i magi ne t hat goes
to the legality of the zoning has been ruled on. As
sinple as that. This is anillegal zoning action, and
you can't come back after the fact for any reason
what soever . It has been decided. Al of the
Wi tnesses on every substantive question have been

presented, and you have rul ed that they have viol at ed
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District of Colunbia zoning | aw.

And t hat based upon the violation of the
permt, no legal act relative to a certificate of
occupancy could flowif the permt was illegal. That
is our position, sinple and short and to the point.
And that -- based upon that, the District of Col unbia
DCRA, which also took a protracted period of tine
because you nmight recall we went to court to try to
get themto enforce your decision in the courts.

But the District of Colunbia finally did
what it was required to do by | awin revoki ng Bannum s
charter. There are no exceptions to that. |n order
for Bannumto be correct, they woul d have to conme back
here, and you woul d have to reconsider your decision
and conme up wth a decision that was totally
contradictory to the decision that you' ve entered into
t he record.

And so our positionis that the revocation
is correct, the District is right, and that Bannum s
certificate of occupancy should be -- the decision
shoul d be ratified bel ow and affirned.

Thank you.

CHAI RPERSON CGRI FFI'S:  Thank you very much.

Questions fromthe Board? Clarifications?

(No response.)
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Excel | ent. M . Rushkoff?

MR. RUSHKOFF: Okay. | think what [|'11I
do, rather than going through our prehearing brief,
which | think the Board can just read -- |I'mnot sure
it requires summarizing -- what | thought | would do
i s go through Bannum s Decenber 19th letter, and there
are a nunber of points that are made that I'd like to

just respond to.

First, thereis a -- sort of a thene here
inthe letter that a revocati on cannot -- sonehow t he
revocation is not -- cannot be issued separately from

the resulting "use" violation. The idea here is that
the revocation of a «certificate of occupancy
automatically results in a wuse violation. So,
therefore, there's really no sense in which you can
proceed wi t hout charging an infraction. That seens to
be the argunent.

And DCRA' s response is sinply, of course
you can revoke a certificate of occupancy w thout
i nduci ng an infraction. That should be the nornm
cour se.

| f DCRA determ nes, for exanple, that it
has issued a building permt in error, if it has
i ssued a certificate of occupancy in error, the norma

procedure in that circunstance should not be to charge
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the recipient of the permt with a violation, but the
nor mal procedure should be to notice a revocation, to
give the permttee an opportunity to respond and to
poi nt out any error the DCRA nay be naking, and then
after allowi ng that opportunity to respond, there is
a date upon which the certificate of occupancy is
revoked.

At that point, a nornmal, usual business
will cease the activity, unless it can obtain a stay.
| mean, the nornmal procedure would be to try to get a
stay of that revocation from you know, whatever the
next appellate level is, say, fromthe BZA, to try to
get a stay. O if they can't get a stay fromthe BZA,
then go to the Court of Appeals.

But the normal course should not be just
to continue operating in defiance of the revocation,
you know, and forcing the D.C. government to then
bring some type of infraction charges or other
vi ol ati on charges.

There is -- inthe second paragraph, there
is areference to DCRA having interpreted the statutes
in the past as authorizing an initial ALJ hearing of
al | certificate of occupancy revocations as
infractions. You know, we have pointed out there's a

-- let me find it here inny -- where did | put it?
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Here we go. | nean, the provision that
we're relying on is in the D.C Building Code
Suppl enrent  2003. You know, the D.C. Code -- the
regul ar D.C. Code has approved these buil ding codes,
and the supplenents as being the law in the District
of Col unbi a.

Andin-- inTitle 12A, 110.5.3, it's very
specific. Certificate issuedinerror. Andit sinply
says that -- that if a certificate of occupancy has
been previously issued, and it's found to have been
issued in error, it can be revoked by the Director
after notice.

And on the next page, there's a provision
for an appeal. So you do get a hearing. The hearing
is here at the BZA. Under 110.6, there's an appeal to
t he Board of Zoni ng Adj ustnent, and that woul d be t he,
you know, due process hearing that the -- that you
woul d get.

Now, it does say, by the way, that it
shal | be revoked after notice. | would argue that the
notice provides two benefits. One would be the
opportunity to respond. And while that's not explicit
here, | think as a matter of good practice the person
who receives a notice should have an opportunity to

respond.
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And, second, it does give you an
opportunity to cease the conduct that you can't engage
in without a certificate of occupancy.

Now, in the third paragraph of Bannum s
letter, thereis areference to passage of the OAH Act
as providing for ALJ reviewof all DCRA adnmi ni strative
decisions in "adjudicated cases." And | want to
enphasi ze that if you look at the -- if you |look at
the OAH Act, and you look at the definition of
"adj udi cated cases,"” an adjudicated case is not
something that's created by the OAH Act.

The OAH Act defines adjudicated cases as
cases that already require hearings. Now, we contend
t hat under the procedures that |1've just outlined this
doesn't require a hearing by a DCRA ALJ. This is the
revocation of a certificate of occupancy for having
been -- been issued inerror is sinply that revocation
is done by the Director, and the appeal is to the BZA

This is not a situation where you woul d
have had an ALJ proceedi ng sonewhere in DCRA, which
has now been transferred to OAH.

I n further support of the point that a use
violation automatically results froma certificate of
occupancy revocation, Bannum points to DCRA' s letter

of May 13, 2004, where we notified Bannum t hat they

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

274

were now in violation of the zoning regul ations.

| would just note that the May 13th letter
came ei ght days after Bannumhad | ost its certificate
of occupancy. So the -- it was not -- if Bannum had
ceased using the facility for the inproper purpose,
t hey woul d not have received a |l etter fromDCRA on May
13th notifying themthat they were in violation of the
zoni ng regul ati ons.

And t hen, finally, the -- Bannummakes t he

point that -- that the -- that the April 21, 2005,
revocation is, to use their words, illegal and void,
because of the pending OAH case. And as | argued

earlier, at nost the rescission would arguably be
illegal and void, and that there would still be a
pendi ng OAH case, but that that would not make the

revocation, based on the certificate having been

issued in error, illegal and void.

That would be -- basically, there is --
we've got two problens with a simlar remedy. | mean,
it"'salittle -- you have -- and | really can't defend

to this Board t he charges made agai nst Bannumi n 2004,
the alleged violations for operating | guess with a
certificate of occupancy that DCRA contended it
shoul dn't have i ssued, I -- have trouble

under standi ng the nature of those charges.
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But what you really have is you have a
series -- you basically have an accusati on t hat Bannum
i s doing something wong in operating pursuant to the
certificate of occupancy, and you -- in 2005, you have
sonmething very different. You have DCRA saying, "W
shoul dn't have issued this, and we're giving you

notice, and we're going to revoke it," because we --
based on the BZA' s decision, you shouldn't have a
certificate of occupancy.

It's just a conpletely different type of
proceedi ng. It does have the sane result. Either way
they end up having their certificate of occupancy
revoked.

Inthe first place, it would have been for
sonmehow doi ng sonet hi ng wong. In the second pl ace --
in the second occasion, it's because DCRA is comn ng
cl ean and sayi ng we shoul dn't have done this.

And then, finally, | just want to nmention
if you -- if you I ook through, and, you know, we do
talk about this in our meno, but the case law is
really quite striking. And | think the case that
Bannumrelies on, which | think was cited by the BZA
in its decision in 16998 -- that's the Saah v. BZA.

That case in sone ways is the least striking of the

three. | nean, if you | ook at the next two, it's --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

276

Bannumreal ly has quite a burden to carry in terns of
maki ng out a case of estoppel.

And | think the strongest case fromDCRA' s
poi nt of view would be the Murray decision, which we
cite. That's Murray v. District of Colunbia Board of
Zoni ng Adj ustnent, 572 A 2d 1055, and that's in our --
in our brief.

And here they -- the court is very clear.
The court says it is the Board, not the Zoning
Adm ni strat or, which has final adm ni strative
responsibility to interpret the zoning regul ations,
and pretty much rejects the estoppel claimin that
case pretty nuch out of hand.

And it's really very -- it -- |'m just
going to read two or three sentences, because | think
it parallels this case so well. It says, "They,
nonet hel ess, nade commitnments for architectural plans
on receiving the Zoning Admnistrator's ruling,
despite know edge of the nei ghborhood opposition to
their plans.™

And then, they go on to say, "That invites
application of the self-created hardship rule,” and
then they also cite to the Interdonato case, where it
says a party cannot justifiably rely on non-final BZA

action still subject to review.
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Now, notice in Interdonato -- in that
poi nt they are saying that you can't rely on non-fi nal
BZA action, which is nmuch nore final than non-fina
Zoni ng Admi nistrator action. So the Court of Appeals
has basically put people, you know, on notice, and
these cases were -- the Miurray case was decided in
1990, and the Interdonato case was decided in 1981.

| nmean, peopl e have been on notice a |l ong
time that -- that it may be gutsy to go ahead based on
the firmconviction that you' re right, but, you know,
you can take a fall if it turns out you're wong, and

that's just the way -- the way the lawis right now

And | was a little bit surprised when |
was cross-examning M. Lowy and asked hi m when he
was first aware that -- you know, that the -- that the
decision by the Zoning Admnistrator to issue a
buil ding permt could be appealed to the BZA, and he
said once this whole thing started happeni ng.

And, obviously, counsel needs to inpress
-- I"'msure he may have been -- | nean, |I'mnot -- |
shouldn't say |"'msure. |It's very possible he was on
notice, but just didn't notice it at the tinme. But,
you know, it -- people who conme into the District in

reliance on letters or decisions by DCRA sinply have
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to know t hat the conmmunity will have an opportunity to

be heard, and the DCRA may fight to defend its permt.

It may -- you know, DCRA rmay believe fully
that they did the right thing, but the final decision
is made by the BZA and ultimately by the Court of
Appeal s, and that is just -- you just can't -- you
just can't go ahead and nmke plans that are
"permanent” wuntil you get a decision that can be
treated as final. And that's the way it is.

So I'll end ny corments there.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch.

M. Gordon?

VI CE CHAI RPERSON M LLER: Coul d I ask one

CHAI RPERSON @RI FFI S: Yes. A quick
guestion, Ms. Mller?

VI CE CHAI RPERSON M LLER: Di d you say t hat
a statute referenced the Building Code, Title 12A?
Did you say that, or no?

MR RUSHKOFF: The -- what | said was that
-- maybe | can find it for you -- the D.C. Code refers
to the construction codes. Actually, I think | have

it -- 1 think | actually brought the pocket part with
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nme here. It's hiding somewhere. But the -- here it
iS.

The -- see, 6 -- this would be Title 6.
Then, it would be Section 1409. And there is -- you
know, there is a general reference here in the D.C
Code to the fact that unless sonething is -- there's
a 45-day review period, and these vari ous suppl enents
to the construction code are deened to be approved by
the Council unless they are di sapproved.

So that would be 6-1409. And that's in
the D.C. Code. So the provisions | was citing before
from Title 12A of the DCVMR, all of those would be
deened approved by the Council or considered -- you
know, they are D.C. | aw.

They have, you know, full legitimacy
there, and it's not a matter of -- it's not a matter
of DCRA sinply coming up with its own regulations and
then follow ng them This is a matter of DCRA
foll owi ng these buil ding code type regul ati ons, which
have received the inprimatur of the D.C Council
t hrough this 45-day review peri od.

VI CE CHAI RPERSON M LLER  But they don't
carry any greater significance than other regul ati ons,
or do they?

MR. RUSHKOFF: What's in the inplication
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-- | think that -- | think they do carry sone greater
wei ght, because nobst regulations -- actually, let ne
take that back. This isn't a situation | think where
-- where we're dealing with a DCRA-created rul e where
it -- one mght question whether or not the rul e DCRA
has come up with is consistent with the |arger code.

| think this is a situation where DCRA
really didn't have anything to do with it, and there
are these just various construction codes, building
codes, that are repeatedly presented to the Counci
and either -- | guess generally they are -- | assune
the Council generally takes no action, and they
generally just go into effect.

But |I think that that is -- thereis -- |
think it's harder to argue that DCRA i s sonehow trying
to evade the intent of the Council when DCRA isn't
even -- you know, responsi ble for the regul ati ons t hat
it's trying to foll ow.

VI CE CHAI RPERSON M LLER: And then, ny
final question is: when there's a revocation of a
certificate of occupancy, it can go two ways -- either
it's just a revocation or it's a revocation foll owed
by an infraction proceedi ng?

MR. RUSHKOFF: It can go three ways. It

can -- you can charge an infraction. You can say,
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"You're not operating this consistently with the
certificate of occupancy.” You go through the
infraction procedure, and the renmedy you seek is
revocation. That's one way it could go.

Another way it could go, and hopefully
this would be the way it would usually go, you'd
sinply notice the revocation and then it's revoked,
and there's no infraction, because they stop doing
what ever they were doi ng under the C of O

Anot her situation is you have a defiant
busi ness that keeps doing it, and then, in additionto
various appeals of the certificate of occupancy
revocation, you would al so have enforcenent actions,
a charging of violations, or, in this case, the
Attorney General went to Superior Court to seek
injunctive relief. W have all kinds of collatera
pr oceedi ngs.

VI CE CHAI RPERSON M LLER:  Thank you

CHAI RPERSON GRI FFI S: Excel | ent. Any
ot her questions at this tinme?

(No response.)

Very well. M. Gordon?

MR,  GORDON: The first point | have to
nmake is that the Regulation 12A DCVR 110. 6 says, for

what ever reason a certificate of occupancy is revoked,
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you can appeal the action of the Board of Zoning
Adj ust nent pursuant to D.C. Code Oficial 641.09. .09
says that it doesn't really deal with Board appeal s of
certificates of occupancy. It deals with infractions.
It deals with violations.

The Board's authority to review the
certificate of occupancy then woul d conme through Title
2 of Section 18, | think, or Chapter 18. That is
where you get the Board's appellate authority to
review these matters, after a Hearing Exam ner has
i ssued a deci sion.

This follows the prior practice of having
Board -- having revocations conme out as infractions,
or, one thing that was left out of M. Rushkoff's

recitation of my brief was "or is contested cases.”
Ckay.

Now, if you don't do it as a -- you know,
in our particular case, that's exactly what DCRA said
it was in April of 2004. They said this is a
contested case. They didn't say it was -- they
charged infraction, but they called it a contested
case. Contested cases now go to the ALJ, and this
woul d continue to be a contested case.

So when he says it's very clear that if it

goes to the Board of Zoning Adjustnent directly, it
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doesn't say "directly."” It says "pursuant to 641.09."
There is no provision for appeals to the Board of
Zoning Adjustnments directly in that statute. It's
only an indirect appeal after you have first gone to
an ALJ.

kay. |'ve tried to lay that out in ny
brief. There's alot of statutes to go through, but,
really, that's -- the key thing here is it's 641. 09,
not 641.07, which is the Board's normal manner of
heari ng appeals. Al right?

Now, therefore, you know, the appeal is --
t he appeal here should be -- is premature.

The second thing is assumng that the
Board has jurisdiction, and we're here, the -- again,
| go back to the Ofice of Adm nistrative Hearings
Act . This revocation itself is void. It was a
pendi ng case. Counsel adnits there was a pendi ng case
at the time when this April 21st revocation was
i ssued.

Now, he tries to separate the fact that,
wel |, the revocation is new, but the infractions were
-- were what was before the OAH, not the revocation
It's not true. The revocation was before the Ofice
of Administrative Hearings, and the statute says the

subj ect matter and issue.
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Now, you can't separate the revocation
fromthe use violation, because you don't have a use

violation without the revocation. They are obviously

intertwined. In fact, he even says in his brief that,
by the fact of -- the fact that we disnissed the -- or
we pulled out, rescinded the revocation, we

effectively dism ssed the charges agai nst you. Well,
that shows they are totally connect ed.

These two things are one in the sane.
That's why they've always been treated by an ALJ
first. Wen he says that the DCRA was com ng clean
and saying they nade a mstake, you know, what
happens? Five -- nine days later after the
revocation, we get a violation notice. Wy weren't
t hey put together on the same paper? D d they do an
i nvestigation between those two tines? No. They just
wote out, "You're in violation, because your
certificate of occupancy is revoked."

They knew exactly what they were doing
This was a clear attenpt totry to get jurisdiction at
t he Board and get out of the jurisdiction of the ALJ.
Why? Not because -- because Bannum had received a
ruling fromthe ALJ that said, "Look, the whol e reason
t hat your certificate of occupancy i s being revoked is

because the Board of Zoning Adjustnent has issued a
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deci sion. "

It was a case of first inpression on a
regul ati on that had never been deci ded before. It was
sitting before the Court of Appeals. And what did the
ALJ say? Let's not do anything until such tinme as the
Board -- the Court of Appeals rules. That was -- that
was okay, | think, w th DCRA.

| don't think it was okay wth the
I ntervenor, and | think, according to what we heard,
there was pressure put on them And so they cane up
with this remedy of now we're going to rescind and
i medi ately reissue the revocation, and nine days
|ater then we'll -- we'll say there are violations.

It was a manipul ation of the process to
get out fromunder an order that they were statutorily
bound to obey, or to get dism ssed, which they tried
later. Didn't happen, though.

Al right. Finally, with respect to
est oppel , I conpletely disagree with DCRA's
interpretation of the Interdonato case as saying the
only time you can have an estoppel issue is if the
Board of Zoni ng Adjustments has issued a final order.
That isn't the way it works.

It's from actions of a governnental

agency, not the Board of Contract Appeals. The reason
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in Interdonato that they nentioned the Board had not
made a final decision was because when this person in
that case had been naking the inprovenents, he nmade
t hem knowi ng that the Board had issued a non-fina
decision. So he knew there was litigation going on
t here when he actually incurred the cost.

So he couldn't rely on the Board's non-
final decision. He had to wait for the Board' s final
deci si on.

Here we have a situation where how coul d
anyone have predicted -- you know, in Novenber 2000
the community is notified, we receive a letter from
DCRA saying, "You have zoning," we notify the
comunity. W couldn't have notified every single
person living in the comunity. W notified their
| ocal representative, Councilmn Orange, tw ce, the
Mayor twice, the District Police twice or three tines.
Everyone has gotten notice that there is a community
correctional center going in at 2210 Adans Pl ace, N E.

There is then a seven-nonth period. Now,
what ever appeal s can be brought, you know, | mean,

-- | understand the Board i ssued a decision that said
t hat woul d not be sonmething. We're still going to |l et
peopl e appeal later with a building permt. But for

a person who is a normal person who is trying to do
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business in the District, remenber, he has counse
that are advi sing him

He says, "Yes, you can enter the contract.

O course, you can enter it. I f there's any appeal
rights, they're gone.

April 2002, after the contract is entered,
he goes to the ANC, the very people that appeal ed.
Those three people are there. They're told, "W have
a contract." It's not like we're thinking about
entering into a CCC at sone day, maybe yes, maybe no.
We have a contract with the U S. Governnent to start
this CCC, and we have approval fromDCRA. So everyone
knows about this.

Now it comes time for -- the building
permt is issued. He still doesn't know. He spent
noney, he spent a |l ot of noney. Now we find out there
is an opposition, and DCRAtells him "Go forward. o

forward. W have reviewed it again. Go forward."

Then, they defend the entire appeal, and

we get a decision that says, "In the beginning you
were wong. You didn't have zoning." This is exactly
the type of case where estoppel should -- should lie.

You have to be able to rely on your administrative
government. Business would cone to a grinding halt if

everyone had to wait for the final BZA order or the
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Court of Appeals review of the BZA before they could
ever start a building or a contract.

The Bureau of Prisons says, "Send out the
notice to everybody, so we can nmake sure that we're
okay before we let -- we sign the paper.” And they
did that. Seven nonths had gone by. So to ne | feel
like -- like my client tried to do everything right.
They hired counsel. They got sonething from the
District of Colunbia that said they could go forward.
Al of the way up until the certificate of occupancy,
which is actually issued after the appeal is started.

DCRA has said, yes, go forward. That's
the -- that's the person we're saying should be
estopped now after the Board's decision from com ng
back and saying, "You're revoked. You' re out of
here.” And they knowthat -- that we are going to be
in default on our contract. So, and that's the
bi ggest -- actually the biggest kind of injury.

Even at this point where so nuch tine has
gone by, the Bureau of Prisons could very well
default/term nate the contract. Even now. We'd fight
it, of course we'd fight it. Wwe'd fight a lot of
things. But I'mjust saying that is something they
coul d do, and that default itself, if it happens, they

have already threatened it once -- if that happens,
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that's a big harmto Bannum
And what's the harmto the comunity?

thi nk back in -- when the Board its decision it said,

"Wai t. This could -- sonmething really bad could
happen to the community. It could upset everything."
Not hi ng has happened to the conmmunity. It has

operated. It has provided a benefit to the community.
These peopl e cone off the street and go into a -- they
don't cone out of jail and go right onto the street.
They go into a CCC and get a job. So the facility
itself is a benefit, and I' mtal ki ng about the overal
equity here.

| think the wequities strongly favor
Bannum W' ve done everything we could to try to
conply. W have what we believe are | egal decisions
that are trying to kick us out. W're fighting those
in court. And the Bureau of Prisons hasn't kicked us
out yet, because they are saying, "Let's see what
happens. "

So what we ask the Board now, in
conclusion, is to, you know, take one of two steps.
Either -- either delay things until you have an ALJ
decision or find that the decisionis illegal, or, in
the alternative, find that the DCRA shoul d be est opped

from revoking their certificate of occupancy after
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everything they did that led us into the situation
we're in.

Thank you.

CHAI RPERSON CGRI FFI'S:  Thank you very much.

Fol | ow up?

VICE CHAI RPERSON M LLER: | have a
guestion for M. Rushkoff, actually.

So are there no proceedings -- no civi
infraction proceedings going on now? They're not
bei ng assessed any penalties?

MR.  RUSHKOFF: There are -- right now,
what do we have? And | hope | get this right. I
suppose there is still a proceeding before the OAH
brought by DCRA. That's the 2004 notice proceeding.
| suppose that that is still there, because | -- at
| east | think soneone -- someone told ne today that
t he notion that DCRA made to dism ss that hasn't been
acted upon. So that's still a pending matter at the
OAH.

And t hen, | knowthat there's a proceedi ng
brought by the Ofice of the Attorney GCeneral in
Superior Court, and | believe that that -- that the
relief sought in that proceeding is to enforce the
DCRA order to Bannumto get out of the premi ses, or to

di sconti nue the use of the prem ses.
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| don't think right now that there is a
proceeding -- | don't believe there is -- well, |
guess the short answer is, yes, there is a proceeding
pending, and it's the one on the 2004 notice, the one
that DCRA is trying to dism ss.

VI CE CHAI RPERSON M LLER.  And one | ast --
but that's -- that involves --

MR RUSHKCFF: Those are --

VICE CHAIRPERSON M LLER -- t he

resci ssion of the revocation, right? | nean, ny -- ny

MR. RUSHKOFF: No, that involves the

revocati on. They propose revoking it based on
violations -- alleged violations by Bannum That's
what that 2004 proceeding is about. You have

committed violations. There are two charges there,
and based on those charges it is proposed that the
certificate of occupancy be revoked. Ckay? That's
what that proceeding is about.

VI CE CHAI RPERSON M LLER:  But didn't you
rescind that?

MR.  RUSHKOFF: I'"'m just telling you
what - -

VI CE CHAI RPERSON M LLER | nean, didn't

DCRA rescind that, and that's what the case is about
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over there?

MR.  RUSHKOFF: The case isn't about
anyt hi ng. Not hi ng is happening in the case. DCRA
unilaterally rescinded it. Bannumhas made t he point,
well, can you really unilaterally rescind it based on
t he statute which says that once your -- once you have
a case pending before the OAH, you can't take
deci si onal acti ons.

So, yes, there was a resci ssion there, and
then there's also a -- | believe a proper notion
pending at the OAH to dismss that action, which
hasn't been ruled on. So that's the status of that
matter.

Then, you have the Ofice of the Attorney
CGeneral in court asking a Superior Court Judge --
we're waiting for a ruling for weeks now from a
Superior Court Judge on -- basically, it's a petition
to enforce DCRA's order to Bannum to stop using the
prem ses without a certificate of occupancy.

It's not -- it has nothing to do wth
revoking. It has been revoked. |It's stop using it
because you don't have a certificate of occupancy, and
t he Judge -- you know, that's not self-enforcing when
DCRA issues that order, and if -- if Bannum ignores

it, then you have to go to court and get a court to
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enforce the order.

MR GORDON: | think what -- the answer to
the questionis that the only infraction proceedingis
t he one that was in August or April 27, 2004. That's
the only infraction proceeding.

The case in Superior Court -- it's very
i nteresting, because they have never ever filed any
i nfraction proceedi ng agai nst us, because they know
that we then nmde an appeal to the Ofice of
Adm ni strative Hearings, which would be -- would stop
them fromtaking action

So they've tried to avoid any infraction
proceeding at all against us now. |It's -- but they
are trying to get wus out of there wthout an
i nfraction proceeding.

M5. MONRCE: Can | ask a question? This
is solely for clarification.

So | realize that the one is stayed by
Judge McCoy. That was the 2004 revocation. But
didn't you say before that Bannum had appeal ed the
2005 revocation?

MR GORDON:  Yes.

MONRCE: Wi ch was an OAH al so --

GORDON: that's also --

5 3 O

MONRCE: That's al so pending at the
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nmonent .

MR. GORDON: Right.

M5. MONRCE: So you have two things
pending. One is essentially stayed by McCoy, and t hen
t he second one is now pending, which is on the sane
guestion that we have here.

MR. GORDON: Exactly.

M5. MONRCE: Ckay. So there's two things
pendi ng there, and then the Superior Court --

MR GORDON: And the first one is on the
2004 revocation. The second one is on the 2005.

M5. MONRCE: | just wanted to be sure.

MR. GORDON: Right.

M5. MONRCE: So we have -- do have two.
And then -- okay.

CHAI RPERSON GRI FFI'S:  Anyt hing el se? Any
other clarifications?

(No response.)

Gentl emren, thank you very nuch. Bef or e
you go, we'll set the next time for this. | don't
have any notes or recollections that we were keeping
t he record open for anything additionally, except, M.
Tenpl e, you had nentioned that there m ght be a notion
in the Court of Appeals. But | think that was not

actual ly what you thought it was.
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So we won't have the record open, and we
won't accept anything else. I'd set this for
deci sionmaking at our regularly-scheduled public
neeting on the 7th of February. It will be the first
case on the schedul e at this point for decisi onmaki ng.

It'Il open it up for last comrents from
the Board. |If they want additional filings, at this
point | think our filings are full. | don't need to
-- any other proposed or drafts. At this point, we
can get through what we have.

Good. Not noting any other comments on
that, thank you all very nmuch. Appreciate you al
bei ng here. Appreciate it, and thank you all for
attendi ng the afternoon session.

Ms. Bailey, is there any other business
bef ore the Board?

MS. BAILEY: Not for the afternoon, M.
Chai r man.

CHAI RPERSON GRIFFI'S:  Very well. Thank
you very rmuch. Let's adjourn the afternoon session.

(Wher eupon, at 6:18 p.m, the proceedi ngs

in the foregoing matter were adjourned.)
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