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P-ROCEEDI-NGS
(9:48 a.m)

CHAI RPERSON GRIFFIS: - neeting of May 14". As |
indicated before we started up, we do have a Special Public
Meeting which is sone, | think -well, wll be fairly quick
deci si on naki ngs. W will then go straight into our Public
Meeting. And again, we apologize for the delay in starting this
norni ng, but know we were in here as early as possible, and are
getting the work done that we have to. And it's just taking a
l[ittle bit nore time.

Ckay. Let us call the first case for the Public
Meeting then, if staff is ready.

SECRETARY PRUI TT: Good norning, M. Chair.

CHAl RPERSON GRI FFI'S: Good nor ni ng.

SECRETARY PRUI TT: The first case before you today
is Application 16710 of Pande, a request for a Reconsideration.

CHAI RPERSON GRIFFIS: Geat. Thank you very nuch.
And | will save all the introduction until we get into the
Public Hearing, and then I will let everyone know who is in front
of you this nmorning, but in order to conserve sone tine and nove
ahead with this. Ckay. Board, the first issue as we get into
this, | think we ought to address the Advisory Neighborhood
Comm ssion letter that was submtted by M. Finney, and | believe
he's here today. And we, again, thank you for being here. And

also, I'm full of apologies today, but also apologize for not
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hearing this last week. As you know, we were absolutely packed
with things and couldn't get to it.

Board Members, do we want to speak to this? First
of all, M. Finney has indicated - well, is a Single Menber
District, which if I'mnot mstaken, the property is not |ocated.

MR FINNEY: Yes, it is, sir.

CHAI RPERSON GRIFFIS: Al right. Actually, if - |
will pull together all the questions, and then I'll have you up
here if | need you to respond to anything. But as a Single
Menber District, M. Finney is not a party in the case
representing the entire ANC. The ANC is a party in the case. |
don't have record of the full ANC submtting - and |I'm just
trying to paint the whole picture here, and what we have in terms
of the subm ssion, so what we need to do is figure out whether we
accept this [- waive our rules and accept this into the record,
or not. And anyone can pick that up to speak to it if they need.

VI CE CHAl RPERSON RENSHAW M. Chai r nan.

CHAI RPERSON GRI FFI' S Yes.

VI CE CHAI RPERSON RENSHAW I would nove that we
wai ve the rules and accept M. Finney's subm ssion. The letter
that he had sent to the Board does not indicate, of course,
whet her or not he was able to reach his ANC. | am not sure about
their neeting date as to whether or not they have been able to
direct comments in a Public Meeting session. But as M. Finney

is the Chair of the ANC, and is the Single Menber District
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Commi ssioner for this, | believe his coments are inportant to
this reconsideration.

CHAI RPERSON GRIFFI'S:  Ckay. There's a notion. Is
there a second?

COW SSI ONER HANNAHAM  Second.

CHAl RPERSON  GRI FFI S Motion is before us and
seconded. Does anyone want to speak to the notion, outside of
additions to Ms. Renshaw s?

MEMBER LEVY: M. Chair.

CHAl RPERSON GRI FFI'S:  Yeah.

MEMBER LEVY: | take the opposite position in this
matter. I'm concerned that M. Finney is not a party to the
case, and in addition to that, the letter was not received in a
timely manner. But nore inportantly, he's not a party to the
case, so | don't see that it's appropriate that we accept this
into the record at this tine.

CHAl RPERSON GRIFFI'S:  Ckay. Thank you, M. Levy.
| would also be against the notion in terns of the fact of, just
in terns of process, this wasn't served on all of the parties, or
it wasn't noted that it was served. I think this is a fairly
clear notion, so there it is. Any ot her discussion? Mot i on
before us to waive the rules and accept the report has been
seconded. | would ask for all those in favor of the notion
signi fy by saying aye.

(Vote.)
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CHAI RPERSON GRI FFI'S:  And opposed?

COW SSI ONER HANNAHAM ~ Nay.

CHAI RPERSON GRIFFI'S:  (pposed. WE can record the
vot e.

SECRETARY PRUI TT: Staff would record the vote as a
noti on nade by M. Renshaw, seconded by M. Hannaham 3-2 to
wai ve the filing time of received information.

CHAIRPERSON CRIFFIS: So for total clarity, we're
accepting (- we're waiving the rules, and we're accepting this
letter fromM. Finney as part of our deliberations to the notion
of whether we reconsider the Pande case, so let's nove right
ahead to the Mdtion for Reconsideration.

| just want to also give sone clarity to the fact
that this would not be [- this is not a motion for a total
rehearing. W would not open the record. Wat's being asked for
is reconsideration. That would nean that we have the Board
Menber, M. Etherly, who was not appointed at the tine read the
record, and the entire Board would reconsider its decision, M.
Et herly considering its decision.

There were two points that were nade in the notion,
and that was one, as |'ve indicated, that we did not have a full
Board of five sitting, but | think nost inportantly in particular
to this case was the fact that the notion failed for lack of a
nmajority of a vote. That is, that there were four, and the vote

was split 2-2.
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What is indicated by that practically in this case
is that the order that goes out does not have a Finding of Fact
for or against. There is no real discussion because the notion
just flatly failed. That's the facts in the matter.

The other issue that was brought up was the Federa
Fair Housing Act, which requires Special Exception be approved as
reasonabl e accommodati on to handi capped. Actually, there were
three notions in the notion, and that is the others, that the
nei ghbors in opposition, since we didn't substantiate their
adver se i npact .

I would nove that we grant the notion for
reconsi deration on this case, and |1'd ask for a second, and I|'l
speak to the notion.

COW SSI ONER HANNAHAM  Second.

CHAI RPERSON GRIFFI'S:  Thank you, M. Hannaham I
would say (- | think the first point is fairly strong, in the
fact that this was a split vote that frankly no one, either in
opposition or in favor, or however this proceeds, has clear
docunentation of the Findings of Facts in this proceeding. I
think in the basis of fairness, and in the integrity of our own
procedure, we can expend the additional time that it takes to
reconsider this and have a full five menber board. The second
in terns of the neighbors' opposition to the application, |
t hought the case was full.

I don't think there was lacking information in
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terns of neighbors, so | would not tend to grant the notion based
on the second point. And on the third, the Federal Fair Housing
Act, there was discussion of this in the case, and | don't
believe that this wwuld be the basis for granting a
reconsideration. | think it was an issue of bearing in the case

and | think it was discussed to its logical [- to its needed
extreme with the particulars in the case, and so | would rest ny
support of nmy own notion on the first issue, and that is, having
a full board for the consideration of this case. And unl ess
there's anything el se that people want to add.

MR FINNEY: M. Chairnman, are you open to comrent
fromthe parties in the case?

CHAI RPERSON GRIFFI'S: W are not, actually. Then
woul d - Ms. Renshaw.

VI CE CHAl RPERSON RENSHAW  Just to review, you are
basing your notion strictly on this basis of fairness. I's that
correct? And having a full board vote on the case

CHAI RPERSON GRIFFI'S:  Yeah. M/ notion is exactly
based on the first issue, and that is, for a full board, based on
the fact that there was a split vote, that it failed for |ack of
najority. There is no Finding of Facts either in favor or in
opposition, so that there is no basis for, | think, a substantia
order in this case, no matter which way it goes. And | think
it's inportant enough that this Board, in a situation |like that,

expend its own time in reconsidering.
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VI CE CHAI RPERSON RENSHAW  Well, just to say that
we have spent a great deal of tinme on this case, in all [- in
fairness to the fairness argunent, | believe that we gave anple
opportunity to both sides to air their points of view, as to
whet her or not the case should be approved or deni ed.

CHAI RPERSON GRIFFI'S: | don't disagree with that.

VI CE CHAI RPERSON RENSHAW  And unfortunately, we
had only four voting. And in the opinion of the four, two were
agai nst, and two were for approval.

CHAl RPERSON GRI FFI'S: R ght.

VI CE CHAl RPERSON RENSHAW And that's just the way
it was that day. And to interject yet another opportunity to
vote the case up or down, kind of strikes against all of the work
that we have done to this point, where the argunents were not
substantial enough to cause one of the people on either side to
vote in the opposite nmanner.

CHAl RPERSON (Rl FFI S: Well, here's the basis. |

absolutely agree with you, M. Renshaw I don't think we're
| ooking for new information. W're not asking to open the
record. | think the case stands on itself, but you said that in

the opinion of the Board we split.

M/ problemis that, in fact, our opinions are not
fl eshed out. It would have been in the transcript, if you read
it, but the order can't be witten - the order just failed (-

the notion just failed, so the order doesn't add or substantiate
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any Findings of Facts on either side.

What | think would be inportant in a case like

this, although this is - well, in a case (- in all cases | think

it's inmportant that no matter which direction the Board goes,

that there's substantiation to each of the sides. And especially
in something that was split, as clearly as this, | find it not
that encunbering on the Board to reconsider it in order to, in

fact, substantiate and state the opinions that we found in the

case.

VI CE CHAl RPERSON RENSHAW Wll, we stated our

opi ni ons when we voted on that.

CHAI RPERSON (RIFFIS: Not in the order. That's the

bottom i ne.
VI CE CHAI RPERSON RENSHAW But we did state i

during the case itself.

t

CHAI RPERSON GRIFFIS:  Ch, no question. I [~ you

know, no question. | mean, well [} anybody el se?

MALE SPEAKER. You're the one that's got to read

it. Do you want to [-

CHAI RPERSON GRIFFI'S: No, we don't need to have you

say anything. Ckay. I will give another quick couple of

questions if people want to [-

MEMBER ETHERLY: M. Chair, | wll say that, just
for the sake of our conversation, | did have an opportunity to
review the transcript in this matter. I was of sonewhat of a
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split mnd. However, | am swayed by your argunent that what
we're - | think essentially what you're talking about is you're
tal ki ng about resolution, resolution one way or the other.

And the fact is that we have absence of resolution
in this case, and the objective of this body, | believe, is in
nost instances to try to bring sonme resolution to questions and
issues, so | would be inclined to support your notion, and grant
an opportunity for reconsideration.

CHAI RPERSON GRI FFI'S:  CGood. Thank you.

MEMBER ETHERLY: Thank you, M. Chairman.

CHAI RPERSON GRIFFI'S:  Anybody else? Al those in
favor of the motion then, | would ask to signify by saying aye.

(Vote.)
CHAI RPERSON GRI FFI'S: And opposed?
(Vote.)
VI CE CHAl RPERSON RENSHAW W have two.
SECRETARY PRU TT: I'm sorry. Could we get the
nays again. |Is it one or two?
VI CE CHAl RPERSON RENSHAW  Two.
SECRETARY PRU TT: Two. Ckay. Staff would (-
well, motion was nmade by M. Giffis to reconsider, seconded by
M. Hannaham The Staff - with a vote of 3-2 to reconsider.
Ms. Renshaw and M. Levy in opposition to the notion

CHAIRPERSON CGRIFFIS: Ww, that was a close one.

Ckay. So in that we have, in fact, by a notion of 3-2 noved to
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reconsider application (- right, the Case 16710. | don't think
we're going to need to spend a lot of time on this. | think M.
Etherly is up to speed on it, although it is a huge file. I
would say we set this for a Special Public Meeting next week, 9
a.m, on the 21% of My. Ch, Lord. However (- no, that's what
we're going to do.

SECRETARY PRUI TT: Ckay.

MR FINNEY: What time, sir?

CHAI RPERSON GRIFFI'S: M. Finney has asked fromthe
audi ence what tine. Qur Special Public is set for 9 a.m e
have two other issues in the Special Meting on the 21%, so this
will be the third, so | would anticipate that we'd start on tine
next week, as we'll get back to our normal advertised schedul e,
so it would be soretinme between 9 and 10. Anything el se we need
to deal on that? Very well then. I tell you what, if you're
going to talk, I'm going to give you two seconds to do it, but
you absolutely have to come up to the mcrophone. O herwi se, |
have to repeat everything that you say, and | don't always get
that correct.

MR FINNEY: | apol ogi ze.

CHAI RPERSON GRI FFI S: That's okay. And if you
woul dn't mind, M. Finney, just introducing yourself.

MR FINNEY: M nanme is John Finney. |'mthe Chair
of ANC 3D.

CHAI RPERSON GRIFFIS:  And 1'm going to ask you to
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turn on the mke.

MR FINNEY: [|'mJohn Finney. |'m Chair of ANC 3D

ANC 3D is a party to this case, and | have represented ANC 3D in

this case. I would like some information, when you reopen the
case which, of course, | disagree with, but what do you now
expect in the rehearing?

CHAI RPERSON  CGRI FFI S: I'm absolutely glad that
you' ve asked this question, because there is a clarification that
needs to happen. Two things, this is not a rehearing, it's a
reconsi derati on.

MR FINNEY: Reconsideration. Al right.

CHAI RPERSON GRIFFI'S:  Secondly, the record is not
reopened. It is still <closed, and wll renmain closed.
Therefore, we wll not have any additional testinony. Ve will
have no additional submi ssions. Wat is going to happen, as M.
Etherly is reading the entire case and transcripts, and wll be
del i berating on the exact case that the rest of the Board heard.

MR FINNEY: | see.

CHAI RPERSON GRIFFI'S:  And so, on Tuesday of next,
we wll cone in, and we wll re-deliberate as part of our
reconsi deration, and we will vote.

MR FINNEY: | see. Thank you.

CHAl RPERSON GRIFFI'S:  That's no problem Any ot her
guestions?

MR FINNEY: It looks like a full day, because |
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think St. Patrick's is heard the sane day.

CHAl RPERSON GRI FFI'S:  Ch, gosh.

VI CE CHAI RPERSON RENSHAW M. Chairman, that's
with the inclusion of M. Finney's material that we waived into
the record.

CHAI RPERSON GRI FFI S: Ch, yeah. I'"m sorry. e
wai ved [- the only thing that we've opened the record to is to
accept your letter.

MR FINNEY: Al right.

CHAI RPERSON GRIFFIS: And that is it. But ot her

than that, this week we're not accepting any other additional

i nf ormati on.

MR FINNEY: Thank you, M. Chairnan.

CHAI RPERSON  GRI FFI S: Certainly. Yes, St.
Patricks' is in the afternoon, so all right. VW'l be

stream i ned by then. kay.

That dispenses with the first. Let's go to the
next case in this Special Public Meeting, please. Ch, yes.

SECRETARY PRU TT: M. Chairnan.

CHAl RPERSON GRI FFI'S:  Yes.

SECRETARY PRUI TT: M. Bastida is coming in to deal
wi th those.

CHAI RPERSON GRI FFI'S:  Yeah. That's true.

SECRETARY BASTI DA: The next case is a Qvil

Infraction Case Nunber 97-0002, which is Rogers Brothers case
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regarding a hearing that you had back in Novenber 27, if |
believe is correct. You have received a summary of the review of
the case, and we were asking you to make a deci sion based on the
record. And if you have any questions, | wll try to answer
them Thank you.

CHAl RPERSON GRIFFI'S:  Good. Thank you very nuch.
One quick clarification, | believe the Gvil Infraction Appeal is
98- 0002.

SECRETARY BASTI DA: Yes, | stand corrected.

CHAI RPERSON GRIFFIS:  kay. Al right. Let's get
right into this, Board Menbers. This is a long and involved
case, as you recall. W have had substantial docunentation, and
I think we can just junp right into the issues that were
presented in the case. Let'S take up issue nunber one. | think
for clarity, I'lIl try and reiterate sonme of it, but what we're
looking at is whether the ALJ actually erred in denying the
Appellant's Mtion to Dismss, on the basis of lack of
jurisdiction. And | can flesh out a lot of the issues if we need
to further, but 1'm assuming that in our study of this, that we
are very famliar with that.

And that is, lack of jurisdiction is basically the
several processes by which this is being |ooked at in the courts,
and whether the (- that the civil and the crimnal, and the three
alternative renedies are exclusive, or can actually be joined or

concurrent, et cetera. But I'Il open it up for discussion or
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questions if we have, for clarification on this.

COW SSI ONER M TTEN. M. Chai r man.

CHAI RPERSON (Rl FFI'S:  Yeah.

COW SSIONER M TTEN. | just want to el aborate on
what you started to say, which is that the (- what's at the heart
of the first point that's raised by the Appellant, is that
because there had been this consent order in (- that was before
Superior Court, and there was this venue that existed for the
district governnment to seek enforcenent or conpliance, to seek
conpliance with the zoning regulations, that the governnment had
elected its venue. And that that sonehow excluded the other
opportunities to seek enforcenent either through a civil
infraction or issuing a crimnal citation.

And there's nothing in the zoning regulations or
the law that creates the zoning [- the BZA or grants the
authority to enforce zoning, the zoning act. That suggests that
the three different nmethods to seek conpliance wth the
regul ations are mutually exclusive, and there's also nothing in
the consent order that suggested that the other venues for
seeking conpliance would not be available to the district
gover nnent .

So while there mght have been the expectation on
the part of the Appellant, that once the consent order has been
entered, that that would be the only way that they would seek

enforcement, but there's nothing precluding a civil infraction
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being issued. And so, | think that the basis for the claimthat
the ALJ lacked jurisdiction doesn't have any basis in the [-
doesn't have any (- there hasn't been a showing that in fact
there was this exclusion of these other venues to seek
conpl i ance.

CHAl RPERSON GRIFFI'S:  Well said, Ms. Mtten. Do
you want to put that into a motion? It was al nost there.

COW SSIONER M TTEN: Al right. I move that on
the basis of issue number one, which is that the Adninistrative
Law Judge erred in his denial of the Appellant's Mtion to
Di smiss based on lack of jurisdiction. I would nove that we [C-
let's see. How do | want to say that?

CHAI RPERSON GRIFFI'S:  Deny the Motion to Dismss?

COW SSIONER M TTEN: Wl l, actually that was [
the allegation is that the judge -

CHAl RPERSON GRI FFI S Yeah.

COW SSIONER M TTEN - that the ALJ erred in the
denial of the Appellant's Mtion to Dismss, so | would say that
we woul d uphold Judge Quander's (phonetic) decision to deny the
Appel lant's Motion to Dismss.

VI CE CHAlI RPERSON RENSHAW  Second.

CHAl RPERSON (RIFFI'S:  Good. So the motion is to
uphol d ALJ's deci si on.

VI CE CHAl RPERSON RENSHAW  Yes.

CHAI RPERSON GRIFFIS:  And it's been seconded. Any
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additional discussion on that clarification? Very well. All
those in favor?
(Vote.)
CHAI RPERSON GRI FFI'S: And opposed.
(Vote.)

CHAI RPERSON GRIFFI'S: Wiy don't we record the vote
on that notion.

SECRETARY BASTIDA: The Staff would record the vote
5-0. Ms. Mtten noving, M. Renshaw seconded. M. Levy, M.
Etherly and M. Giffis voting on the affirmative.

MEMBER ETHERLY: Just a clarification on the
reading of the report of that vote, M. Chairman. M. Etherly is
to be recorded as voting no on that.

SECRETARY BASTI DA: Ch, okay.

CHAI RPERSON GRIFFIS: R ght. Opposing the notion.

MEMBER ETHERLY: Thank you.

SECRETARY BASTI DA:  Ckay. Then the vote wll be
recorded 4-1-0. M. Etherly voting in the negative. Thank you.

CHAI RPERSON GRIFFI'S:  kay. The second issue that
cane up is whether the ALJ erred in finding that the Appellant
was operating outside of the scope of the existing Certificate of
Qccupancy, and therefore, obviously, that the Appellee woul d have
nmet its burden of proof in substantiating that. This is quite a
I engthy chronology, and it's well worth kind of fleshing it

entirely out, but I'm not sure it's absolutely needed at this
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point to walk through the entire piece.

| think what we [- let ne just briefly, perhaps
sunmari ze and ask for the rest of the Board' s help in doing so,
but there was a |ot of discussion of, first of all, definitions,
definitions of material, construction debris, denolition debris,
what was allowed to be in the yard. Secondly, what was all owed
to be done with it in ternms of the terns recycling, in terns of
processing and storage, all of which, | think - and did | say
sorting, which was the critical piece of that?

It really goes down to the heart of the matter, |
think, of the two points. One is, the functioning, what was
allowed to be happening there, and sorting goes to that. The
second was what was allowed to actually be in the yard, and
stored as a solid waste

| think there was substantial docurmentation, and I
think others wll speak to this, and should, in terns of
materials, and actually nmaterials that were not allowed that
woul d have been beyond the scope of the Certificate of Cccupancy.

Those were hazardous naterials, batteries and the I|ike. There
were also docunentation of tires, and sone other pieces. And
then the sorting and processing, et cetera.

There was testinony and docunentation, and then
there was the issue of the Geen Machine, but let me open that up
to the Board for further discussion. Wy don't we (- let's nake

a nmotion actually on that, and have discussion on it, if that's
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okay with the Board Menbers. And how is that |ast one phrased,
because | would nove that we wuphold the ALJ's findings and
decision, that the Appellant was operating, | would say, beyond
the scope of the Certificate of Qccupancy, and that the Appellee
has net the burden of proof.

MEMBER LEVY: Second.

CHAI RPERSON GRIFFI'S: Thank you. And open up for
di scussion. M. Levy, do you want to speak?

MEMBER LEVY: [|'Il speak to sone of that.

CHAl RPERSON GRI FFI'S:  Yeah.

MEMBER LEVY: I'"'m particularly swayed by the
indication of hazardous materials on site, which were explicitly
precluded in the [ under the C of O the batteries, the
phot ographic or the evidence of |eaking batteries on site, and
tires. And also, an indication there was at |east one
refrigerator on site, which is normally not construction debris,
but potentially contains hazardous materials, as well.

CHAI RPERSON CGRIFFIS: Right. And | think it has a
classification of white goods in sone |legal jurisdiction. Ckay.

MEMBER LEVY: Right.

CHAl RPERSON GRI FFI'S: Anyt hing el se?

MEMBER LEVY: |'m also concerned about this whole
issue of the Green Machine, which appears to be sone type of a
processi ng operation. I'm not exactly sure what's going on, but

it appears to beyond the scope of the C of O It doesn't appear
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to be storing materials. It doesn't even appear to be sorting
materials. |t appears to be conbining materials of sone kind, so
that, | think, would be outside of the Cof O as well.

CHAI RPERSON GRIFFI'S:  So mixing, and going right to
actual production of perhaps a third product, or what have you.

MEMBER LEVY: Right.

CHAI RPERSON GRI FFI S:  Ckay.

MEMBER LEVY: Even if it's (- if that's not the
case, it's certainly beyond the scope of storing, and even
sorting. And you could argue whether sorting is allowd or not,
for that matter.

CHAIRPERSON GRIFFIS; Ckay. Oher item M. Levy?

kay. And | think we also need to touch upon the location, and
the area of operations. And Ms. Mtten, did you want to speak to
any of those issues?

COW SSIONER M TTEN:  Yes. I think the fact that
Rogers Brothers was operating on the Georgetown Express portion
of the site is undisputed in the record.

CHAI RPERSON GRI FFI' S Un- huh.

COW SSI ONER M TTEN:  There were excuses nade about
why they were operating on the Georgetown Express portion of the
site, but | think this is the nost unanbiguous and lacking in
interpretation portion of the record in terns of we don't have to
figure out what sorting is. W don't have to figure out what

processing is.
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They were on the Georgetown Express portion.
They're outside the scope of their Certificate of COccupancy. And
what was said about what they were doing on the Georgetown
Express portion of the site, which is just cleaning it up,
doesn't ring true when you consider the fact that GCeorgetown
Express ceased operations about three years prior to this clean-
up taking place, so I think that's - while these other areas of
concern certainly have nerit, | think this one is a clear cut
case of Rogers Brothers acting outside the scope of their
Certificate of Qccupancy.

CHAI RPERSON GRI FFI'S:  Ckay. Good. O hers speaki ng
to the notion? Any other topic heading that we have not taken on
that we need to air here?

VI CE CHAl RPERSON RENSHAW Call the question, M.
Chai r.

CHAI RPERSON GRIFFI'S:  There's a notion to call the
question. |s there a second?

MEMBER LEVY: Second.

CHAIRPERSON GRIFFIS: Al in favor of calling the
qguestion, signify by saying aye.

(Vote.)

CHAl RPERSON GRIFFIS:  Very well, then that would
end discussion. I would ask for all those in favor of the
notion, signify by saying aye.

(Vote.)
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CHAl RPERSON GRIFFI'S:  And opposed? Good. W can
record the vote actually on both of those.

SECRETARY BASTIDA: Yes. On the vote to call the
qguestion, M. Renshaw noved it, M. Levy seconded. M. Mtten,
M. Giffis and M. Etherly voting on the affirnative. On the
notion to deny the Appellant's request, M. Giffis noved it --on
i ssue nunber two, M. Giffis noved it, M. Levy seconded. Ms.
Mtten, M. Renshaw, and M. Etherly voting on the affirmative.
Thank you.

CHAI RPERSON GRI FFI'S:  Just for quick clarification.

The notion was worded differently, but | think that the end
product is the sane. W were (- the notion was to uphold, and
you've just stated that it was to deny the appeal.

SECRETARY BASTI DA:  Yeah, to [-

CHAl RPERSON (Rl FFI S: But to wuphold the ALJ's
findi ngs.

SECRETARY BASTIDA: Right.

CHAI RPERSON GRIFFIS:  It's saying the same thing in
a different way, just for clarification. Ckay. Thi r d. Thank
you.

SECRETARY BASTIDA: Yes. No, thank you.

CHAl RPERSON (R FFI S The third issue for
deliberation for the Board is that the ALJ took official notice
of certain evidence, and that the ALJ relied on that evidence in

order to establish a character, and base a judgnment on the case
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of specific evidence that was given to us for discussion, was the
fact that there was a D.C. Yellow Pages Ad that was brought into
the (- that was | ooked at by the ALJ. And | would (- let me open
it up quickly for others to sumarize if | haven't done an
adequate job on that, and then we can nake a notion to it.

COW SSIONER M TTEN. M. Giffis.

CHAl RPERSON GRI FFI' S Yes.

COW SSIONER M TTEN  Wiile it's true that the ALJ
did take official notice of a Yellow Pages Ad that was after the
date of the proceedings before him and the Yellow Pages
advertising had been discussed, you know, for a prior year had
been di scussed at the tinme of the hearing.

| think the ALJ did go beyond the scope of what was
appropriate, but | didn't see that there was any prejudice to the
Appel | ant because of it, so | would call that harmess error. |
think he did err, but | think it was harm ess error.

CHAl RPERSON GRI FFI'S:  Ckay. And woul d you agree
that we could not ascertain, or there may (- well, would you say
that the ALJ, who did make a finding, a conclusion on the
credibility of the witness, was it solely based on just the
Yel | ow Pages docunentation, or is there [- is it your thought
that there may have been nmore within the case as you heard it,
that woul d have gone to that concl usi on?

COW SSIONER - M TTEN: Vel |, I think there's

certainly nore, and | nmean, if you (- just one itemis what |
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nenti oned about the Georgetown Express site.

CHAI RPERSON GRI FFI'S: R ght.

COW SSI ONER M TTEN: Wiich is, you know, three
years after the fact they decided to clean it up. That j ust
doesn't ring true.

CHAl RPERSON GRI FFI'S: Ckay. So we could take as
this issue the specific docunentation of evidence, and that is of
the Yellow Pages which, as you ve indicated, was taken at a
current advertising, and then one that was actually spoken to in
the case itself, so that's what we woul d be addressing our notion
to at this point.

COW SSIONER M TTEN.  Woul d you |ike a notion?

CHAI RPERSON GRI FFI'S: R ght.

COW SSIONER M TTEN. Al right. | think | can get
both of these thoughts in one notion, which is that we would
uphold the Appellant's allegation, | guess, that the judge erred
in taking official notice of the Yellow Pages Ad, but that that
error was harm ess error, and without prejudice to the Appellant.

CHAl RPERSON Rl FFI S: I would second the notion.
Any further discussion on that, clarifications needed? Gving a
norment just to collect thoughts. If there's no other need for
that, then | would ask for all those in favor, signify by saying
aye.

(Vote.)

CHAl RPERSON GRI FFI'S: And opposed?
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SECRETARY BASTI DA: The Staff would record the vote
5-0. M. Mtten nmoving, and M. Giffis seconded. M. Levy, M.
Et herly and Ms. Renshaw voting on the affirnative.

CHAI RPERSON GRIFFI'S:  Good. | think the only thing
we need left then is a notion to summarize the three notions, and
| think it would be stated by noving that we stand by and uphol d
the ALJ's decision based on the findings.

VI CE CHAl RPERSON RENSHAW  Second.

CHAI RPERSON GRIFFI'S:  Thank you. Al right. I
think it's inportant to say that there was a finding in terns of
the character of the witness, and the principal reasoning for
that was delved into. | think that this Board has clearly found
that the one specific piece of evidence, that being the Yellow
Pages, and the ALJ noving beyond the scope of time, and of the
scope of the case, and looking at that was not appropriate, but
that was harm ess error. And that there is nobre substantiating
the other issues, and nost inportantly, the substantive issue of
operating beyond the scope of the Certificate of Qccupancy, that
being based on materials, location and actual wuse; that is,
m xi ng, sorting, or actually producing naterial.

Any other conments speaking to the notion, or
opposed to the notion?

MEMBER ETHERLY: M. Chair.

CHAI RPERSON GRI FFI'S:  Yeah.

MEMBER ETHERLY: I will support the notion. I
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believe the record supports very clearly the Board' s outcone in
this matter. | just sinply wanted to, for ny colleagues, put a
l[ittle neat on the bone with regard to ny voting negative on that
first issue, which is just to say | don't believe that it's
appropriate for parties to necessarily have to look at a
multiplicity of fronts from the standpoint of enforcenent, so |
kind of lean towards the side of figuring that there needed to be
one selection of a venue in this case, and that needed to be it,
as opposed to this kind of octopus approach to litigating this
matter, so | just wanted to clarify that for the record, and for
ny coll eagues. But otherwise, | amin full support of the motion
and the outcone. Thank you, M. Chair.

CHAl RPERSON GRIFFI'S:  Thank you. Qhers? |f not,
then I would ask all those in favor of the notion to signify by
sayi ng aye.

(Vote.)

CHAI RPERSON GRI FFI'S: And opposed?

SECRETARY BASTIDA: The Staff would record the vote
5-0. M. Giffis noving, and Ms. Renshaw seconded. Ms. Mtten,
M. Etherly, and M. Levy voting on the affirmative. Thank you

CHAl RPERSON CGRI FFI'S:  Thank you very nuch. Ckay.
That would then end the May 14'", 2002 Special Public Meeting, and
that was the exciting stuff, so the rest of it is going to be
pretty dry, just to prepare everybody in the audience.

(Wher eupon, the proceedings went off the record at
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