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P-ROGEEDI-NGS

(9:30 a.m)
CHAI RPERSON GRI FFI S: | appreciate your patience
this morning with us getting started. I do have a few things
that | would like to go over this norning briefly.
W will go through our decision making. W have

three cases that are on the schedule for decision making at this
time. We will then take a short break before we call our public
hearing to order.

So | would anticipate if people are here for the
public hearing, | wll make the announcenment as we get through
this, because we will probably not be starting at 9:30, as it is
9:30 at this point.

Ckay. We are full this morning, and | want to nake
a special announcenent, and take a brief noment. W have had a
maj or tragedy in the Ofice of Zoning in the past week.

M. Paul Hart, of which all of us are famliar, and
sone of you may be familiar, has passed away, and there will be
services held this Thursday, and if people in the audience need
information, you can certainly get that in the office before you
| eave.

It goes without saying that M. Hart was a very
inportant part of our whole process, not to mention a very good
friend, and I found himto be an incredibly joyful man, and full

of love for specifically his daughter, and others around him |If
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we could have a moment of silence.

(Monent of Silence Held.)

CHAI RPERSON GRIFFIS: Al right. M. Pruitt.

SECRETARY PRU TT: Good norni ng. Application
Nunber 16810 of Laurie Trautw ne, pursuant to 11 DCMR 3103.2, for
a variance from the mninmum | ot dinension under Section 401; |ot
occupancy requirenments under Section 403; side yard requirement
under Section 405; court requirenments under Section 406; rear
yard requirenent wunder Section 404; and the non-conformng
structure requirenents wunder Subsection 2001.3, to allow an
addition to a single famly dwelling in an R 3 District |ocated
at 1324 - 27th Street, Northwest, Square 1236, Lot 818

Hearing dates for this case were January 2nd,
February 26th, March 12th, April 9th, and April 16th. Boar d
Menbers participating were M. Giffis, M. Renshaw, M. Etherly,
M. My, and M. Levy.

This is before you for disposition. You do have
draft orders fromthe applicant, and fromone of the parties, M.
Joi ner.

CHAI RPERSON GRI FFI'S: Thank you very nuch. Let ne
just get clarification, because this application actually was
before us quite a fewtines in order to establish exactly what we
were doing, and | think it is inportant to do in any case, of
course, when we take the tine required to get through this.

However, | believe a relief variance under Section
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405 was renoved, and we were looking at Section 401 for |ot
di nensi ons, and 403 for |ot occupancy, and 404 for rear yard, and

406 for courts, and 2001.3. Board Menbers, are you in agreenent

with that?

(Menbers in Agreenent.)

CHAIRPERSON GRIFFIS: Al right. 1In which case, we
will deliberate on those pieces, and |I think actually it brings

up an interesting point if I was to go through all of this.

There was sone testinony and issue during the case
about how unprecedented it was that you would have so many
vari ances on one single application.

And let nme just address that because | think that
is a smaller issue. This is certainly not unprecedented by any
means, and in fact the nature and the uniqueness frankly of this
pi ece of property and its size and shape, obvious then evoke all
of those issues of non-conformty with the zoning regulations
that created this non-conformng piece.

And | will open up to others to speak further if
you want .

MEMBER NAY: I would just want to note for the
record that even though | was not here for the last hearing, that
| did receive a transcript, and read the record on that.

MEMBER LEVY: Actually, M. Chair, the sane goes
for me. | should have made that statement as well.

CHAl RPERSON GRI FFI'S:  CGood. Thank you bot h.
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MEMBER LEVY: M. Chair.

CHAl RPERSON GRI FFI S: Yes.

MEMBER LEVY: At the risk of being redundant, and |
apologize as | was conferring with corporation counsel on the
issue of the relief requested, but | think it is inportant in our
di scussion of this case to keeping mnd what is inportant in
general in a variance case.

There was a lot of testinony over the course of
these many hearings as to what potential adverse inpact there
m ght be if certain things went wong during construction, and if
certain things changed in the design, and so forth.

And | think it is just inportant that we keep in
mnd that the adverse inpact is nore appropriately related to
that caused by the conpleted structure on nei ghboring properties.

CHAI RPERSON CGRIFFIS: | think that is an excellent
point, and | think in fact this specific case, the testinony in
it, in terms of construction inpact, that there was quite a bit
of evidence and testinony fromthe property owner that they would
work in conjunction and nitigate any of that issue, and certainly
that is what we |look for in any event.

Cearly, and I think you are also going to the fact
that there is always inmpact with construction, no matter what and
where it is. That is the nature of it. It is a change.

So | think it is inportant to establish the fact

that the basis of our deliberations are not on that, but rather
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on the inpact of the pernmanent structure that is under the
application for relief.

And so let's just run through some of the specifics
that were actually tal ked about. There was a space between the
adjoining addition and the proposed addition that was thought to
maybe create an adverse inpact.

And there was testinony that was based on how that
could be in construction, and mtigated, if not totally removed.
ne of the aspects was in fact adjoining the two if it was
approved and creating a conmobn party wall, which is simlar to
that of the existing structures, and of characteristics of the
t ownhouses.

There is also water drainage, all
of which are dealt with either within other building codes, or in
fact were addressed and could in fact be mtigated with the
proposed desi gn.

There were issues of surrounding
walls of fencing, and again | think that goes directly to your
point that these are issues of construction and can actually be
dealt with and safely ensure that that they wll continue to
exi st.

O obviously the responsibility and
it was set by the property owner and the applicant, and that it
is their responsibility then to render any situation that nay be

danmaged during construction.
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t hi nk we need to tal k
specifically about the variance cases that were nade, but | guess
the last thing that | would say with that is that in that --
clearly we have started with what -- well, the kind of
nei ghbor hood i npact and the adverse inpact, and | think that was
a majority of obviously the opposition that cane to us.

| can say straightforward and
directly that the adjacent neighbor that actually has a simlar
addition, | did not find was persuasive in showing a negative
i npact of what that addition might be on his adjacent property.

And | think we spent a lot of tine
flushing out that out, and | think what we have just addressed is
in fact a lot of the issues that he brought up, in terns of
construction inmpact. The light and air issue brought up by that
property did not and was not convincing to me.

However , t he ot her adj oi ni ng
nei ghbor, the Joiners, are also a party in the case, and |
beli eve have that issue. And certainly the inpact is nore so on
that property. But | was -- well, again in deliberation, one
needs to focus on | evel of inpact.

And certainly as we suggest in

construction, any sort of addition will have a change in the
envi ronment . It will be a physical structure that wasn't there
bef or e.

So light and air wll obviously be
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i mpacted, but the level of inpact | think is what is of
importance, in ternms of the tests for the variances.

And | took quite a bit of tinme
| ooking at the evidence submtted, and reading over sone of the
testinony and ny own notes of testinmony. | was very persuaded by
some of the three dinensional draw ngs, and also the photographs
that were submtted

If you recall, board nenbers, we
had axons that were subnitted, and granted the design changed a
little bit because of themtrying to address the |arger issues.

And | mght say a bit of a
digression here, but with so nmany parties, and not only the
parties that we establish, but with so nany entities that had
opinions and review on this, it was | think understandabl e.

But the designs woul d change and be
flexible, and nove around as one, as the property owner would try
and frankly go to sone sort of common ground and agreenent.

Gobviously that wasn't struck in
this case, and they have set on a certain design. In fact, we
sent them off to do that, and have conme back with it. But even
so the docunentation -- and ny point being that even the axons
and the three dinmension docunentations that were given | think
show whether it was the end design or not.

It shows the inpact that was --

that | found to be linited, in ternms of the adjoining properties.
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I think the rear yards and the siting and the adjacent
properties still allow an adequate, if not nore than adequate,
amount of light and air.

And certainly | did not find it
persuasive that the use would be inpacted severely, or actually
halted in terns of the exterior space of the adjoining property.

MEMBER LEVY: M. Chair?

CHAl RPERSON (RI FFI'S: Yes.

MEMBER LEVY: First of all, | would, | suppose,
reiterate your point about the neighbor, too. | believe it is
the south, the adjoining neighbor, which would be the dese
property. | also was unconvinced that there was adverse i npact
to that property owner.

And frankly the nmajority of the testinony fromthat
nei ghbor spoke to potential problens during construction, which I
thi nk we have al ready adequately covered

| would agree also that there is inpact to some
degree to the neighbor to the north, to the Joiner property. |
also had to weigh what degree of inpact that 1 thought the
addition, the applicant's addition, would have on the light and
air of that property.

One factor that | keep <conming back to in
consideration of that inpact is in fact -- well, two things
actually. One is the existing addition on the G ese house, which

is approximately the same size and height of the proposed
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addi ti on.

And the other is the tree that existed in the
applicant's property prior to the hearing, and | think that given
the angle of the sun, and given frankly the testinony that we saw
about the angle of the sun, that those two factors, and the
exi stence of the addition on the Gese house, and the prior
exi stence of the tree on the applicant's property, both would
have had some simlar inpact on the neighbor, on the Joiners'
property.

So | question whether the applicant's addition
would have a significantly greater inpact than that which was
al ready there.

CHAI RPERSON GRIFFI'S: M. May.

MEMBER MAY: Ckay. | will go along the sanme vain.
I find the inpact or the potential adverse inpact on the G ese
property to be insignificant at the |east, or at the very best.

It is practically non-existent given the positions
of the property and where the sun is comng from | mean, you
couldn't nmake -- well, they certainly have made arguments about
tangential issues which | don't think are our area to decide.

| nmean, construction inpacts are not the basis on

which we can decide this case or any other. That havi ng been
said, | don find that the inpact on the properties to the north
of the Trautwine property, | think that there is significant
concern.
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It is not to say that it wouldn't be simlar to
what was there when the tree was there, but the tree is not
sonething that we can control. You know, anybody can grow a tree
and crowd the light out of sone of their neighbor's property.

There is always that potential, and | guess that
one could nake the argunent that if there had been a wall of
banboo along there, as it occurs in Georgetown fromtime to tine,
that would have had the sane negative effect on those properties;
growi ng at the same height, and sufficient density.

But we are talking about a building, and we are
tal ki ng about sonething that is -- that | think would have a very
significant inpact on the yard of the Joiners to the north

When you look at the photographs that were
submitted nost recently, and that show the progression of
dayl i ght over those yards to the north. And you can see how the
shadow of the Trautwi ne property nobves across those properties
you can definitely see the inpact, and how nmuch nore shadow woul d
be cast by a full building there.

That is part of the inpact, but you also |ook at
the property that is directly north of the existing Trautw ne
house, which unlike the other properties to the east and west, it
is a barren patio.

There is not a lot of stuff growing there, and
where there is stuff growing, it is growing very close to the

house where | can get sonme light. | would encourage you to take
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anot her | ook at those photographs.

And | think that that is the fate that may await
this property. | don't have a good view of what is in the Joiner
property right now, but they are not going to be able to grow
very much that requires sunlight toward the south end of their
property as a result of this addition.

Now, granted there is a certain autonatic bl ockage
that is going to happen with the fences that everyone puts up,
and the fence that is there right now, or the wall, or what have
you.

And | think we would be talking about a very
different case if this were a single story addition. But with a
two-story addition, | think that the inpact on the neighboring
property to the north, and in particular to the Joiner property,
is substantial .

VI CE CHAI RPERSON RENSHAW M. Chairman, | will
pick up fromny colleague, M. My. Just to point out that part
of the fabric of GCeorgetown are these small, very historic
guarters, which speak of the past use of the property, and we
m ght say days | ong gone by.

And properties in GCeorgetown are not especially
conducive to today's living, where famlies want famly roons,
and exercise roons, and walk-in closets, and big bathroonms, and
hone of fices.

That is not what you are going to find able to
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happen in these snmall properties in Georgetown. These are very
unusual properties in today's circunstances, but they are of a
tine.

Now, this property is in a historic area, and I am
trying to find here the argunent for the uniqueness of the
property itself, and | don't conme to grips with this in the
materials that we have been given by the applicant.

The house is small as we have said, and the lot is
quite small. Again, it is historic, and they can't go up. They
can only go back, if indeed the applicant gets BZA approval.

The house needs repair. This was noted by the
owner when she purchased the place, but that in and of itself is
not necessarily unique. They said that nearby all the houses on
the square have additions, but not so on 27th Street.

There are plenty of properties, small properties,
in Georgetown of equal size, or nearly equal size, that do not
have additi ons. Now, Ms. Trautwine was attracted to Georgetown
as she said in her testinony, because it was one of the prettiest
streets in Georgetown, and | amquoting fromthe transcript.

“"When | bought the house, no one assured ne that |
could build an addition. My decision to purchase was not
dependent on the ability to build the addition. In fact, | was
aware that | had to get approval fromthe BZA. "

“"Nevertheless, | believe that given the size of the

house, | had a reasonable case to present in anticipation of
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having a famly needing nore space, and noticing that there was
an addi tion on the house next store to ne."

So, Ms. Trautwine it seenms took a look at the
house, and saw the addition of the G ese property, and thought
that she had a case for having an addition of her own.

But again that property that she has acquired
unfortunately is not very wunique given what else is in
CGeor get own. It is small, and yes, definitely it is small. But
she is not going to be able to stuff into that property all of
the space that is needed for a growing famly.

So again | don't find nuch in the argument for
uni queness, and perhaps one of ny colleagues would |ike ot pick
up and argue the opposite side of the coin, and perhaps convince
nme otherwise. But right at this point the uniqueness argunment is
just not there.

CHAI RPERSON GRI FFI S: Good. Thank you very nuch,
Ms. Renshaw. | find it interesting though that you started out
describing this house unique, if that wasn't your own words. And
I think there is substantiation for that.

One, | think it goes to, and it ties to, sone of
the historic aspects of this. Certainly GCeorgetown is an
intriguing and old area. This is part of the historic area.

Wiat | found fascinating in -- and | know that we
will get to the larger issues here, but the testinony from the

Ctizens Association of CGeorgetown tal ked about this, and | think
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in terns of a historic perspective, and in ternms of preservation,
we often look to the front elevation, and nore of the design and
the inpact that it mght have on the street fabric.

| don't see any adverse inmpact of an addition on
the rear. In fact, having several in the area somewhat simlar
to what is being requested here, shows that the historic fabric
i s not inpacted.

But nore inmportantly, | think the fact of how we
nmake historic structures useable and adaptive to current |iving
situations is of utnost inportance to their own preservation.

And this is a bit of digression fromzoning issues,
but | think it is an inportant piece to what we are dealing with

here, and | think it goes to the case that was presented before

us.

W have a house that is with this addition 794
square feet. | have been in roons that are larger than that in
sone houses. It seens to ne that just on the basis of the fact

that that is what they are tal king about, and the case bei ng nmade
is just to nake this liveable, it is inportant for us to be able
to view these opportunities and to be synpathetic to the historic
fabric, but still allow these structures to be used and habitated
quite frankly.

The Cdtizens Association of Georgetown gave
testinony in opposition to this. What was interesting in their

testinony is that they brought up the fact that there are sinmlar
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properties, perhaps in CGeorgetown, that | don't believe that that
renders this totally un-uni que

| think it is unique in its dimnutive size. But
also in their testinmony, they stated that although nost of those
have been joined together to nake |iveable residences, or have
had additions nade on to them | have a hard tinme bal anci ng then
why would that not be an opportunity afforded to this piece of
break if in fact -- well, | think it probably could be
substantiated in terms of the argunent that the other houses were
found not to be |iveable.

But be that as it nmay, that is a digression off the
other properties. | think that also is substantiated in terns of
the condition of this property, and the anount of work that woul d
be needed in order to nake it again habitable. So in terns of
the uniqueness, | have found it to be apparent in the case nade
bef ore us.

MEMBER LEVY: M. Chair.

CHAI RPERSON GRI FFI' 'S Yes.

MEMBER LEVY: | don't think that you are digressing
so nuch from the subject of zoning, but perhaps you are
digressing from the subject of uniqueness. Your argunent goes
perhaps nore towards the case of practical difficulty in talking
about the size of the house.

The applicant's testinony that it is too snmall to

l[ive in, or that would be inpractical to live in given the size
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of the house. And | think Ms. Renshaw s comments go to that as
wel | .

| don't think the applicant is trying to build a
| arge mansi on. The roons that are being added are sinply a
bedroom and a dining room which are considered to be fairly
standard rooms for a house.

| mean, if it goes from a one bedroom house to a
two bedroom house, and it gets a dining room added. So | don't
see that the addition is in any way unreasonably | uxurious. I
think it is an argument of practical difficulty that goes to
living in what is in there now

| am not sure that | am swayed by the argunment of
uni queness, however, given that there are nmany other properties
of this size in the nei ghborhood.

MEMBER MAY: Let nme sound off on the uniqueness
qguesti on. I can follow the arguments nade for uniqueness, and
understand them conpletely, and actually buy into it very
significantly.

| can al so nake the case that given the nunber of
simlar properties, and that we are dealing with a sort of class
of uni queness.

You know, you get below a certain size, and you
have got a whole bunch of ones that would ordinarily be
considered unique, and certainly would be considered unique if

they were in a different nei ghborhood context.
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| don't buy the argunent that sinmply by virtue of
being snall that it is unique, or that the existing living area
is so small as to make it unique. There are many, many snall
acconmmodati ons that one can have.

You know, from one bedroom apartnents, and condos,
and what not, to one story, fornmer store front type houses that
are smaller than this, and not in Georgetown, but all over the
city. And so it is --

CHAI RPERSON GRIFFIS: Are they legal, M. May?

MEMBER MAY: They are not -- you wouldn't be able
to build one today in some of these cases, but there are
certainly plenty of others that are legal. | don't think we want
to get into the code issues of what nakes any of these things
| egal from that per specti ve, because there are other
ent angl enents there.

In the end, | think that | would not rely on this
as an argunent on the uniqueness to either nake this case or
break the case, is what it comes down to. And so | think it
hinges on -- well, the other two, which leads then to -- | nean,
| have already had ny say on adverse inpact. And | think if we
go into practical difficulty, the --

CHAI RPERSON GRIFFI'S:  If | could just interrupt you
qui ckly.

MEMBER MAY: Pl ease.

CHAl RPERSON R FFI S: | think that there are a | ot
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of issues that go to the uniqueness, or the physical aspect, and
| think that the record will show that there was a confl uence of
issue, and | think the size was just one of the aspects that then
actually leads to a | ot of others.

| nean, | think the historic aspect is a pertinent
one al so that goes to these, but | understand your point. W can
al ways belabor and look to finding other exanples of sinilar
properties, or simlar conditions, across the city.

And | think the point that we need to look at is in
fact how this wuniqueness then lends itself to its practica
difficulty, and the entire test for this specific property. And
| frankly am convinced of that, but | think |I have stated that.

MEMBER ETHERLY: M. Chair, | just would like to
associate nyself with the other remarks of ny colleague, Ms.
Renshaw. | believe that she spoke to ny thinking on the question
of uni queness, and | believe that M. My was getting there to an
extent.

| woul d perhaps take a somewhat different tack with
regard to the substantial conversation we had with respect to the
i ssue of adverse inpacts. | believe both adjacent properties,
that of the neighbor to the south, and that of the Joiner
property, did nake a sonmewhat conpelling case with regard to
negative inpacts, albeit perhaps not an excruciating detail, but
| believe there is enough there to warrant some serious

consi der ati on.
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And whether or not this property, or this addition,
regardless of how it is designed, could conceivably avoid a
detrimental inpact to the integrity of the foundation of one
property to the south, and with respect to the light and air

access for the property to the north. Thank you, M. Chair.

CHAI RPERSON  GRI FFI S: Vell, | appreciate your
comments. However, | strongly disagree that the integrity to a
structure, wthout being told nore, be an adverse inpact, in

terns of a zoning issue.

In that if there was an adverse inpact to the
structure, it seens to be a construction issue that would be the
responsibility -- unless we saw sonehow how the nature of this
structure was so different that it could not be assumed that the
adj acent structure could be accomopdated to stand with this new
addi tion.

I nmean, for goodness sakes, the structures are
attached not 10 feet away. | don't see how we could | ook at this
structure and it be so grossly different, and so beyond the neans
of a general contractor to ensure the stability of an addition

that is adjacent to this proposed.

CHAI RPERSON GRI FFI S: Vll, just a turn of words
from M. May's conments. My thinking doesn't necessarily hinge
solely on that particular issue. I think this uniqueness

guestion is a very critical one in this case, and as M. Renshaw

noted, there is not a dearth of properties that have a very
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simlar footprint froma building standpoint, or froma lot size
st andpoi nt ..

| mean, of course, we got into some significant
conversations wth the Ofice of Pl anning representative
regardi ng surveys, and assessnents of the -- the kind of genera
area with regard to properties of this size.

G ven the nature of many of the properties in nany
of the neighborhoods in Georgetown, once again | believe M.
Renshaw has hit the proverbial nail on the head, in that we are
not looking at sonething that is necessarily unique or so
incredibly singular as to nerit an outcone in this case. Thank
you, M. Chair.

CHAI RPERSON GRIFFIS:  Well, | appreciate that. I
think we ought to be cautioned in finding the uniqueness --

VI CE CHAl RPERSON RENSHAW M. Chairman --

CHAI RPERSON GRIFFI'S: | nmean, no property can have
simlarities with anything else in order to be established
unique. Well, frankly, that may clear up a lot of our schedul e

So maybe it is not such a bad thing. M. Renshaw.

VI CE CHAI RPERSON RENSHAW M. Chairnman, you
nentioned just a nmorment ago that when we were talking about the
foundations that these buildings woul d be attached.

But there is in this case the concern about the gap
between the G ese property and the Trautw ne property, which when

we ended the case, was out there, and it is still kind of
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tentatively sketched in.

It has not been shall we say tightly defined enough
for nme to say that these are going to have the kind of structural
integrity because these two buildings will be joined together.

Even though there was sone di scussion about ways in
which the architect could design some kind of a roof attachnent,
if that is the case, and if all parties agree to that.

But then there was the matter about the survey.
Now, we did not have a definitive survey of this property, and
because the property is so tiny, that any novenent of several
inches is going to -- which may inpact the Joiner property, which
of course wll have greater negative adverse results on the
out door enjoynent of the Joi ner property.

So even if this shifts a bit because of a survey
that we have not seen, and we don't have with this small property
definite dinensions as to where that is going to be placed.

And again | think without this that it just inpacts

both properties, both the G ese property and the Joiner property.

MEMBER MAY: Can | speak up on that one? This goes
to the issues of the gap, the issues of inpacts of construction,
and issues of this survey. Al of these, we could make a very
conpelling case that they are not -- that they are all
sur mount abl e.

You can't build anything without a real survey, and
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you always have to when you build sonething have to be wary of
the inpacts of what you do on your neighbor's property.
O herwise, you are subject to litigation, and you have -- you
know, buil ders have insurance, and all sorts of reasons.

You coul d make a very strong case that all of these
things can be addressed adequately. The nost inportant issue
here is that they should have no relevance on what we are
consi deri ng. I don't see any issue with this in terns of the

uni queness, the practical difficulty, or the adverse inpact.

I[t's just not there. It just is not our business.
CHAI RPERSON (R FFI'S:  Thank you. I think that is
very well said, M. My. Ckay. I think we should probably

proceed in this and --

MEMBER ETHERLY: M. Chair, just very quickly.
Just to clarify so that there is an absolute level of confort
then with perhaps ny thinking, and perhaps even that of ny
col | eague, Ms. Renshaw, that | don't want --

CHAI RPERSON GRIFFIS: W don't need to be conforted
i n thinking.

MEMBER ETHERLY: No, but clarity, for the sake of
clarity. As it relates to the uniqueness, it just is not there
for ne. As it relates to the practical difficulty, | believe
that is very closely tied to the issue of uniqueness.

Once again, we are not talking about a property

that is unusual or a footprint that is unusual in Ceorgetown. |
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can't recall whether or not we had any substantial testinobny to
the fact that this property is unlivable because of the size of
the building as it currently exists.

As to the adverse inpacts, | am swayed by the
di scussion that we have had regarding the inpacts of |ight and
air access for both the Joiner property and the G ese property.
Thank you, M. Chairman.

VI CE CHAI RPERSON RENSHAW And, M. Chairnan, on
this matter of the survey that M. My said was just not our
business, just to point out that in dwelling on this adverse
impact on the Joiner property, | can feel that the inpact is
going to be greater, and therefore M. Muy's argunents earlier on
the adverse inpact take nore inportance.

When | realized that the survey or the lack of
survey has not docunented exactly where the property, or where
the addition is going to land on the side of the property that
backs up on M. Joiner's or Dr. Joiner's property backs up on.

In other words, there is that consideration that
the addition may be nore towards Dr. Joiner's house. Therefore,
M. My's argunents about the adverse condition of Dr. Joiner's
property takes on nore significance.

CHAl RPERSON CRIFFI'S:  Gkay. Well, 1 think that we
can probably disagree with that, because if it noves a matter of

inches, what is the level. But | understand what your point is.
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And | think the point that was made in the
application, and in the testinony, was the fact that the addition
is going to be situated on the property, and the property is a
certain dinension, and it will fit within that di nension.

So therefore the survey was not felt by this board
to be of a requirement for us to deliberate. So we are here. |
would move this along, and ask for further discussion, but |
would like to do it to discuss a notion.

And | would nove that we approve the Application
Nunber 16810 of Lori Trautwine, pursuant to the variances as
indicated in the reading of the record, and that would be for
Section 401, lot dinensions; and Section 403, for |ot occupancy;

Section 404 for rear yard; and Section 406 for -- well, not 406.

Yes, 406, and 2001.3 for the expansion of a
nonconforming structure for the premises at 1324 - 27th Street,
Northwest. And this is in an R3 district. And | would ask for
a second.

MEMBER ETHERLY: M. Chair, | wll second that for
further discussion, though | amnot swayed at this point in tinme.

MR CELL: M. Chairman, | would ask to be heard.
I would |ike respectfully to w thdraw our application.

CHAl RPERSON (R FFI S: | guess we can entertain
that, in which case we will note that the application as stated,

16810, has been wi t hdr awn.
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MR JOHNSON: W do object to that for the record.

CHAI RPERSON  CGRI FFI S: And we wll note an
obj ecti on. Al right. Let's nove al ong. For those who are
joining us, we are in our deliberate and public nmeeting. W have
three cases, and we have just heard one. W have two nore to go.

After those two, we will take a short recess and
then we will conme into our public hearing for the 14th. Wat is
the date today? Ch, the 21st rather. | would anticipate that we
don't start our public neeting before 11:00 for those people
schedul ed, and you can stop back in and take a | ook at that.

Ckay. Next for us -- and, M. My, | appreciate
your appearance here today, and | will be with you shortly.

SECRETARY PRU TT: The next item on the agenda is
Application 16710, of Vinay Pande, pursuant to 11 DCVR 3104.1 for
a special exception under Section 223 to allow the construction
of a canopy over a driveway and stairway leading to a single
famly dwelling that does not conmply wth the side vyard
requi rements of Section 405, in an R 1-B District, located at
5210 Klingle Street, Northwest, Square 1438, Lot 44.

The hearing dates were July 10th and Cctober 6th of
the year 2001, with decision dates in Novenber and Decenber 4th
of 2001. This is a notion for reconsideration.

On  Decenber 4th of 2001, the motion for the
application failed for a lack of nmajority, and therefore the

application was deni ed. The vote was two in favor, and two in
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opposition, with one in abstention, with the Mayoral appointee
not sitting and not voting.

The Board's order was issued on March 1st of 2002,
and the applicant has filed a nmotion for reconsideration. The
Board is also in receipt of a response to the notion from Single
Menber District, M. Finney.

On May 14th, the Board voted to approve the
applicant's request for reconsideration of its Decenber 4th
decision. The staff has provided M. Etherly with the records so
that he can participate, and at this tine this case is before you
for deliberation.

CHAI RPERSON GRI FFI S: Thank you very mich. I
believe you stated it, but just for ny own clarity. On the 14th,
we did approve the notion to reconsider, and so we are in
reconsi derati on now.

As you stated, M. Etherly has been given the
entire transcript and the entire record, and we are here today,
Board Menbers, to reconsider our deliberations in the past, and
entertain the new thoughts from M. Etherly here, to freshize we
shoul d say.

So where is M. Hannaham and so why don't we wait
a nmonment so that we don't run into the sane problem that we have
in the past. Indeed, it doesn't take long to nake the circle
around, as long as the door is not |ocked.

(Brief Pause.)
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CHAI RPERSON GRI FFI'S:  kay. Just to revi ew sone of
the things to refresh, of course we have all taken the time to
deliberate again on this, and as | have indicated, M. Etherly is
joining us for the deliberation of a full board.

As you will recall there was substantial concern
fromthe community about this, and actually there was quite a bit
of concern about the existing canopy that was as | said existing
and that had been there, | guess, for sone tine.

And there was great opposition to that, and there
was great concern that that be taken down before any new
consi deration or designs actually be | ooked at.

| found that clearly a factor of the case, and it
woul d have been certainly helpful to have had nore feedback and
comuni cati on about the proposed design. But we have what we
have, and let us go into it. And there was -- well, what it
really cones down to, of course, is a special exception.

So it does cone down to inpact, and | think we need
to really spend a few mnutes to talk about that. There was
testinony from the ANC, but also from the adjoining neighbor,
about what kind of inpact might be nade by the structure.

As you recall, the design was open all around, and
it was not enclosed. It was a cover, and it was a permanent
structure covering the parking area, and also the area that would
be accommodating the lift, and the wal kway down to the residence

So we need to talk about inpact there, and | think
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we also do need to talk about how this is an accommodation for a
handi capped person, and whether it is a reasonabl e accomuodation
to be expected, in terns of this cover and protection for
entering and exiting an autonobile.

MEMBER  LEVY: M. Chair, we had of course
considerable deliberation at the last decision neeting in this
case about inpact. A lot of discussion about -- well, not so
much the size perhaps of the planned structure, but the |ocation,
and the elimnation of the side yard, and the fact that it was
several feet fromthe property line at the end of the driveway.

So | think that the inmpact went strongly into those
two points; that it was visible over the fence of the adjoining
nei ghbor, and that it was up against the fence, and that there
was no side yard.

And also that the structure cane basically out to
the street at the end of the driveway. A couple of concerns
about the issue of the Fair Housing Act, because | don't believe
that this Board -- | am thinking of the issue of the cover for
the lift itself, versus what is essentially a carport.

And ny recollection, and a review of ny notes, is
that the applicant did not testify that in fact the carport
itself, the entire carport, was sonmehow an accommodation for the
applicant's disabl ed nother.

| don't think the Board at any point in its

del i berations had any problem with the fact that the wheel chair
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lift itself needed a cover from the elenments. And in fact the
wheel chair lift itself | don't believe requires any type of
vari ance.

But it is a part of the structure that actually --
am| incorrect? But it is part of the structure that enconpasses
the carport that is really in question here. So | have to ask
nyself that in considering the Fair Housing Act, and considering
reasonabl e accommodati on, whether the carport really serves that
pur pose, or whether the carport is naybe
-- maybe it has another purpose in addition to that.

CHAI RPERSON GRIFFI'S:  Ckay. So your point is that
just the covering of the wal kway and the |ift would be within the
real m of expected acconmodations, but it would be nore or --
well, | don't know how you would say it, but an unexpected
i ncrease of scope to continue the covering over the autonobile.

MEMBER LEVY: | asked nyself whether the applicant
nade the case that sonehow that covering over the autonobile,
that entire carport, was in response to any kind of reasonable
acconmodation for the applicant's nother.

CHAI RPERSON GRI FFI S: But wouldn't you say that
they are both kind of attendant? | mean, the fact of the natter
is that if you are getting in and out of a car, you would want
the area to be covered, and if you were getting in and out and
trying to maneuver a wheelchair and yourself into an autonobile,

and that you woul d want that area covered.
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And where woul d that covering stop? Were would be
the logical area for it to stop, and then becone nore of a
[ uxury?

MEMBER LEVY: Well, | would agree that -- and if |
could, Ms. Renshaw, just to finish ny thought. The idea is to
get the passenger from the car to the house. I would question
whet her that means that the carport violates the entire side yard
or the rear yard.

I don't think a reasonable acconmodation would
i ncl ude that someone should be able to get out from any position
in the car -- left side, or the right side, and nove around the
car. | just think that is sort of stretching the envel ope

And | don't think that the applicant nmade the point
that was necessary for reasonable accommobdati on. The other thing
that | amreally struggling with, and I would wel come discussion
on this point.

| amstruggling with the fact that this argunent is
being made around the Fair Housing Act. Yet, there is no
wheel chair lift. There never has been a wheelchair lift.

In fact, there was a preexisting canopy, a
preexisting carport, that was here originally before the new
designs were put on the table. Yet, there was no wheelchair lift
in place.

So | am having a hard tine getting ny mnd around

the fact that this is a reasonabl e acconmodati on

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33

CHAIRPERSON GRIFFIS: | don't really followthat in
terns of this is what is being proposed, and this is why they are
here with an application, in order to install.

How can you ask the applicant to have what they are
proposi ng when naybe this changes -- | nean, | don't think we can
proj ect on what happens if they do or do not get this.

MEMBER LEVY: Well, | guess ny point would be that
this very hearing, the hearing on this case began with a request
to approve a structure that was already in place.

CHAl RPERSON GRI FFI'S: R ght.

MEMBER LEVY: And when that proved to be an
unsuccessful direction, the applicant then substituted a new set
of drawings for a proposed structure that would replace the one
that is already there.

That does not change the fact that the structure

was already there. But it wasn't there for any type of
acconmobdation of any disabled person. There is no disabled
person living there, and there was no wheelchair lift. | just am

not convinced that that was the case

CHAI RPERSON GRIFFI'S: | follow your statenents, but
| am not sure that | agree. I mean, | am not sure that you are
actually -- well, there are nunmerous other |ogical progressions

where things can change just because the canopy was there.
But | don't think that we need to continue in that

vai n. Ms. Renshaw, you wanted to add sonething, or you had
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sonething with urgency to say.

VI CE CHAl RPERSON RENSHAW Yes, M. Chairman.
There is considerable adverse inpact to the next door neighbors
on Hawt horne Place, John and HE aine Kennedy. Because the side
yard -- their side yard is very much inpacted by this port
coucher going up against their property, and their site line from
their front yard, and fromthe front area of their hone, is cut
of f because this intrudes out so far towards the street.

The pictures that we have in the files of this port
coucher as it is at present, and we don't -- and according to the
ANC, that is still -- that structure is still up, is very much
too high for the car.

In fact, the car looks like a little mni-wagon
underneath this large port coucher. Wiat we were not presented
but what could ultimately happen to satisfy any Fair Housing
argunents is to have half of a port coucher, which would be an
extensi on of a cover over the wheelchair lift.

And woul d acconmpbdate a cover, and it would be a
cover of the driver's side of the car, or the passenger side of
the car, and allow the attendant to get the nother into the car
protected, but would not intrude upon the next door neighbor's
property.

There does not have to be such a large port
coucher, and as it stands now, | think that the drawi ngs are far

in excess of what shall we say the Fair Housing mght require.
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CHAI RPERSON (R FFI S: Ckay. well, first of all,

you made a statenent that the cutoff of the site line from the
adj acent nei ghbor, but the adjacent neighbor has a wood stockade
fence there, and | amnot sure what in terns of the viewthat is
actual Iy inpact ed.

| find that they have in fact established their own
definition of what the site lines will be. This being an open --
and | would turn the Board' s attention to the draw ngs submtted,
whi ch are the nost current design

And they are dated the 1st of GCctober, '01, of
whi ch the applicant did get a new architect to look at this. The
establishnent of a no site line off of the adjacent property is
done so by their own doing, by the stockade fence.

And the port coucher that is being anticipated or
proposed is open, totally open. If that fence was to go away
you in fact would have a better view down the street. So that is
of their own volition to do that.

Secondly, to assess this application by the
exi sting canopy structure is absolutely incorrect, because what
is before us with this special exception is an application for a
new construction.

Now, the elevations that were done -- and | would
turn people's attention to Sheet A-2 -- show the difference
between the existing canopy, which you pointed out in those

phot ographs, to the proposed.
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And | would again say that if you are tal ki ng about
adverse inpact, in fact both of these A3 and A-2, | think,
illustrate very well the changes in order to acconmodate the
criticism which | think we all are a hundred percent in
concurrence of the criticism of the current structure that is
t here.

However, we are not dealing with that. Rat her, we
are dealing with what is proposed, and you see that there is a
substantial height reduction, and the peak of this coucher as
proposed is substantially bel ow the existing canopy.

And | also think it is frankly in keeping with the
architectural design. If you look at A3, the peak of the
exi sting canopy is shown, and the proposed is shown substantially
bel ow t hat .

In the Section on A2, again you see as the
phot ographs are showi ng, you see the height, the maxi mum hei ght
of the existing, and then the proposed is showmn. And it is also
stepped back from the property line if the staff's line in the
drawi ngs are correct.

VI CE CHAl RPERSON RENSHAW  Can you tell us how much
of a reduction that is?

CHAl RPERSON GRI FFI'S:  Substanti al .

VI CE CHAl RPERSON RENSHAW Wiat is substantial
though? | can't quite see it on the plans.

CHAI RPERSON GRI FFI S: Wll, actually, it is not
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scaled, and so | have no idea. However, by looking at the scale
dinension that is on this, | would say that the existing canopy
peak to the proposed peak is probably upwards of 2-1/2 to 3 feet
reducti on.

VI CE CHAI RPERSON RENSHAW  But that is a guess on
your part?

CHAI RPERSON GRIFFI'S:  Ch, a hundred percent guess.

VI CE CHAl RPERSON RENSHAW  Ckay. Cood.

MEMBER ETHERLY: M. Chair, while we are discussing

these natters, just to give a little bit of context to ny
col | eagues. | originally was not in favor of reopening the
i ssue.

But | was sonewhat swayed by your comments at our

prior session, M. Chairman, regarding the fact that we did not
necessarily have resolution that there could not necessarily be
findings of fact, or conclusions of law, in this case because of
the absence of a nayoral appointee, and in this particular
i nstance, nyself.

Now that the matter is before us, M. Chairnan, |
aminclined to grant the special exception. | wanted to hear a
little bit of conversation regarding the adverse inpacts and
specifically as related to the issue of the site lines, because
there seened to be a great deal of conversation in the record
regardi ng that particul ar issue.

But | was swayed by the fact that you are
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di scussing -- what we are discussing here is an open design wth
regard to the port coucher, and that we are not talking about an
encl osed structure, and that as you noted, M. Chairnman, thee is
already the existence of a structure in between the site line of
t he adj acent nei ghbor and the proposed new structure.

That being said, M. Chairman, in the interests of
brevity and perhaps just as a guide for further conversation, |
am inclined to grant the special exception, unless to take M.
Renshaw s tact from our prior discussion with the previous
application, unless there is some conpelling information that |
am m ssing. Thank you.

CHAl RPERSON GRI FFI'S: Thank you.

MEMBER ETHERLY: Compel ling information, that is,
M. Chairman, with regard to adverse inpact.

SECRETARY PRU TT: Excuse ne, M. Chair. |Is that a
noti on?

CHAl RPERSON GRIFFIS:  That's what | was going to.

M. Etherly, you want to nake that a notion?
I would nove then that we approve Application Nunber 16710 of
Vinay Pande, pursuant to 3104.1, for a special exception under
Section 223, to allow the construction of a canopy over a
driveway and stairway, leading to a single famly dwelling, that
of course would not conply with side yard requirements under
Secti on 405.

And the property is located in an R 1-B district,
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at 5210 Klingle Street, Northwest.

MEMBER ETHERLY: | second that, M. Chairnan
CHAl RPERSON (R FFI S: Ckay. Thank  you
D scussion? | think we have had substantial discussion on this,

and unl ess others have comments further that they want to make in
terns of the notion.

VI CE CHAI RPERSON RENSHAW Wl |, | have not heard
anything in the discussion today that would allow ne to change ny
vot e. I don't think that the -- | agree with ny coll eague, M.
Levy, in his remarks about the Fair Housing.

| don't think there is anything additional that is
going to allow ne to vote in favor. | don't think the design is
one that should be in that location as presently defined in the
di mensi ons.

| think that it is too large, and | feel that we
could accomodate the handicapped famly nenber with a nmuch
smal | er port coucher that would be nuch nore accommodating to the
nei ghbors, and would not be so intrusive. And that would still
satisfy the Fair Housing demands.

CHAI RPERSON  GRI FFI S: Thank you, M. Renshaw.
Wll, there it is. Qhers?

COW SSI ONER  HANNAHAM I sort of |ook back over
the period of alnost a year that this case has been before us
and | think it was back in July, and it has been a lot tine.

And one of the nore difficult parts, or one of the
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things that | think has nade this very difficult for us is that
the applicant actually, without any knowl edge of the requirenents
for advising neighborhood, and the fact that there wasn't even a
zoning question, when ahead on the advice of a canopy
manuf acturer or distributor.

And that is what got himinto this particular bind,
and | was concerned over the fact that there was this contention
bet ween neighbors, and | was very concerned over the long run
that the resolution of this should mnimze that kind of a
conflict.

The applicant has assured us and certainly has
denonstrated over the period of this year that he is anenable to
maki ng adjustnents to the concerns that were expressed with
respect to this particular structure.

And | aminpressed with the changes that have been
nmade in this regard, and | don't think that they should obviate
the necessity for going forward to acconmodat e his not her.

| think that this has been a long and very arduous
situation to put this famly in, and | think they have nade every
effort to be accombdating to the neighbors, in terms of
expending time, et cetera.

So | would definitely support the notion to accept
the request for a special exception in this case

MEMBER ETHERLY: M. Chair, just on two additiona

points with regard to the Advisory Neighborhood Commission 3-D's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41

opposition in this case, which was affirned so to speak, and
continues as we reconsider this application.

That opposition in significant points spoke to the
issue of the site line intrusion, as well as the extension of the
port coucher towards the sidewal k. | have already spoken to the
visual site line issue as not being overwhel mingly persuasive to
me inthis matter.

And | believe what gives ne sone neasure of confort
with regard to going against the grain of the ANC s decision also
is this issue of the Fair Housing Act.

I am not necessarily inclined as ny colleague, M.
Renshaw, may be, although | do applaud the effort to perhaps
speak to sone type of middle ground here with regard to | ength of
the port coucher, but | aminclined to | eave that to perhaps nore
abl e- bodi ed persons.

And so | am inclined to once again support the
notion with the plans as they have been presented to us without
any desire to necessarily tinker with that desire.

But | wanted to be sure to speak to the ANC point,
because there was a letter obviously submtted to the record
detailing their opposition, and sone additional paper wor k
provi ded by an ANC Conmissioner, M. Finney, and so | wanted to
be sure to speak to that, and also to the issue of the Fair
Housing Act, and its relationship here.

The Fair Housing Act's role here, | think, is
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sonewhat persuasive and helped to take ne to the point where | am
now with regard to supporting the notion. Thank you again, M.
Chai r man.

CHAI RPERSON GRI FFI'S: Thank you, M. Etherly

COW SSI ONER  HANNAHAM M. Chair, my | also
mention that in our Decenber 4th neeting, decision nmeeting on
this case, we went to considerable -- we had a considerable
di scussion with respect to the kinds of options that the Board
m ght have, including the approval with conditions, and perhaps
even design changes, if that was just in our purview

And there was no consensus to go forward on that,
and so | think we have explored those fine hair splitting
possibilities, where it doesn't nmake any sense anynore.

And to just to look at this as a finished proposa
that has been thought through and presented to us, and | think it
is sufficient to go forward. Thank you.

VI CE CHAl RPERSON RENSHAW M. Chai r nan.

CHAI RPERSON GRI FFI' 'S Yes.

VI CE CHAI RPERSON RENSHAW W have a letter, dated
May 16th, from ANC- 3D, signed by the Chair, that the ANC net on
Wednesday, May 1st, 2002, and a quorum was present.

And the Conmission voted four to zero, to zero, to
send a letter to the BZA stating that it wll stay with its
former letter, in which we suggest that the applicant tear down

the present structure and work with the Iine of site neighbors.
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So they wish to reinstate their position that M.
Pande be required to tear down the present structure and work
with the nei ghbors.

CHAI RPERSON CRIFFI'S: | think that we have touched
on that matter several times, and we did in the hearing also
touch on the fact that we had no jurisdiction to order the
removal of the current canopy, and this board obviously doesn't
do that.

But it was referred, and obviously there was a note
out as to people who would have been part of that. So with that
being said, do others want to speak ot the motion? | think it
has been fairly persuasively deliberated on.

If not a nmonent nore, then | would ask for all
those in favor of the notion to signify by saying aye.

(Ayes.)

CHAI RPERSON GRI FFI'S:  And opposed?

(Nays.)

CHAI RPERSON GRIFFIS: And if the Staff would record
the vote.

SECRETARY PRU TT: The staff would record the vote

as 3 to 2 to approve; notion nade by M. Giffis, and seconded by

M. Etherly.

CHAl RPERSON GRI FFI S: Thank you very nmuch, and
thank you all very nuch. | do appreciate the additional tine
that we put in, and M. Etherly, | do appreciate your time in
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reviewing this, and being able to participate. Let us nove on.

At this tine, we are going to -- and the staff wll
direct us, but we have -- well, why don't you -- yes, indeed.
You can call the next case, and we will substitute in and out.

SECRETARY PRUI TT: The last item on your agenda
this nmorning is Appeal Nunber 16879, the Appeal of Nebraska
Avenue Nei ghborhood Association, pursuant to 11 DCVR 3100 and
3101, from the admnistrative decision of the  Zoning
Admi ni strator, Departrment of Consuner and Regulatory Affairs, in
the issuance of a building permt, Nunmber B442149, issued on
January 22, 2002, to Sunrise Connecticut Avenue Assisted Living
LLC, allowing a nodification to a building permt Nunber B435464,
dated March 8th, 2001, alloning revisions to the roof
pl an/structure, including the elevator, in an R2 and R5-D
District, located at 5111 Connecticut Avenue, Northwest, Square
1989, Lot 162.

This is a notion to dismss the appeal. On March
19th, 2002, the Appellant filed the appeal. The Ofice of Zoning
has schedul ed a hearing for this for June 18th, 2002.

The Intervenor and property owner, Sunrise Assisted
Living, LLC, has requested that the appeal be returned and no
further action taken by the Board because it does not neet the
filing requirenments

This decision is before the Board as to whether

that appeal should go forward as schedul ed, or be di sm ssed.
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CHAI RPERSON GRI FFI S: Good. Thank you very nuch.
And let us just be clear also that we received a letter to the
staff from the ShawPittnman Law Firm and we have taken that,
although it was not directly stated, but we have taken that as a
notion to dismss the appeal, and that is what we have before us
t oday.

| am actually -- let nme just interrupt for a quick
saying for those that are here for the public hearing. Ve
obviously are in our deliberative process, and this is the |ast
case of the norning.

By ny clock, it is about 10 of 11:00, and we wll
be adjourning from this neeting for a small executive session,
and then com ng back out, and it will not be before 11:15.

So going back now to Sunrise. There are
representatives here for the Sunrise, and can | ask you to cone
to the table. And are there other representatives for the ANC or
others here for this application? No one is signifying that.
Ckay. Just introduce yourself.

M5. PRINCE: Good norning, Menbers of the Board. |
am Al lison Prince, with Shaw Pittnan.

CHAI RPERSON GRI FFI'S:  Excuse ne just a mnute.

(Brief Pause.)

CHAl RPERSON GRIFFI'S:  (kay. Board Menbers, before
we get too far into it, we do have two subm ssions, and in fact |

think you have just been handed one from the Nebraska Avenue
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Nei ghbor hood Associ ati on.
Ms. Prince, are you in receipt of this? It is a
letter, dated May 20th, 2002?

M5. PRINCE: May 20th, 2002, filed by NANA?

CHAI RPERSON  GRI FFI S: Yes, by M. Anne Paige
d opel | a.

M5. PRI NCE: The late filing in response to the
noti on?

CHAI RPERSON GRIFFIS:  There is one that | am aware
of. It actually cane in today.

M5. PRINCEE Oh, no, | do not have a copy of that
letter, and | woul d appreciate a copy.

CHAI RPERSON GRI FFI S: Board Menbers, we are going
to need to waive this in if we accept it into the record. e
also need to waive in the ANC report, and | don't want to get
into the details.

| have been told that there are perhaps nmitigating
circunstances or allowances by staff of a day here and a day
there. It doesn't natter, as it is our rules, this Boards
rules, and so we will either need to uphold and stand by them or
wai ve themto take this into the record.

Are there any objections to doing that from M.
Prince? Actually, you have established your objection to it
al r eady.

M5. PRINCE: W object, and we certainly object to
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the nost recent letter, which challenges the nanner in which the
Board dictated that the timng would be conputed.

Ms. Gopella has suggested that the timng should
be conputed based on her receipt, rather than the date of the
letter, and an all owance of three days for nmailing.

The letter could not have been nore clearer, and
provided three additional days beyond those dictated in the
regulations. It was a lengthy tinme period that was given for M.
G opella to respond.

CHAl RPERSON CGRI FFI S: Board Menbers, | don't know
how much patience you have for going into all of this. [t was
fairly clear that we had 13 days; 10 days to respond, and 3 days
to add for the nmailing, and it is what it is, and the date and
deadline is set.

| don't want to spend time deliberating on whether
that is appropriate or not. Let's take them as singles. The
first one that just cane in today, which is just talking about
that as far as | can glean fromreading this very quickly, and I
would say that we do not accept that into the record. Any
obj ecti on?

MEMBER LEVY: M. Chair, | would just ask that the
second page of this is post-marked My 3rd. I don't even
under st and what we are | ooking at.

CHAI RPERSON GRI FFI'S:  Nor do |

MEMBER LEVY: W have a letter dated May 20th, and
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the second page attached is a photocopy of an envel ope, post-
marked May 3rd. That is 17 days. So do these go together?

CHAI RPERSON GRIFFI'S: | don't know Does the staff
have any indi cati on about what that discrepancy is?

MEMBER ETHERLY: No, it would appear, M. Chair,
that the xeroxed envelope is a copy of the envelope in which the
Shaw Pittman letter was sent fromthe O fice of Zoning.

CHAI RPERSON GRI FFI'S: R ght.

MEMBER LEVY: |'msorry, you are right. It is an
envelope from the Ofice of Zoning to the Nebraska Avenue
Nei ghbor hood Associ ati on.

MEMBER ETHERLY: But, M. Chair, | aminclined to
stand by your position and not accept this into the record.

CHAI RPERSON CGRI FFI'S: M. Levy.

MEMBER LEVY: | amfine with that. It's okay.

CHAI RPERSON GRI FFI S: I think the inportance here
is the substance of the matter, and | think that is the case in
every application that we have in front of us, and so let's get
to the heart of it, and let's get to the substance, and let's not
get bogged down in a lot of the schematics of it, unless it gets
us to a direction that we actually need.

So now we have the ANC Commission 3-G letter, and
which also is being objected to. This was a day late if | am not
m st aken.

SECRETARY PRU TT: I'msorry, M. Chair, but it was
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nore than a day |ate.

CHAIRPERSON GRIFFI'S:  Ch, it was?

SECRETARY PRU TT: Yes. It was a couple of days
late. The deadline was the 15th, if we do the 10 days, plus 3.

CHAI RPERSON GRIFFIS:  Yes, but wasn't it filed on
the 16t h?

SECRETARY PRU TT: No, that was NANA's |etter.

CHAI RPERSON GRIFFIS:  Ch, is that right? You see,
I can't even keep the dates straight. Al right. Wll, there it
is. | would say, nunber one, that this prejudices in any way any
of the participants in this.

| mean, | think we have the notion at hand that we
can get to, and will get to, and whether we accept this letter.

MEMBER LEVY: Are we talking about the May 15th
letter, M. Chair?

SECRETARY PRU TT: Correct, M. Levy. And it was
received in our office on the 17th.

MEMBER LEVY: And the deadline was the 15th?

SECRETARY PRUI TT: Correct.

CHAI RPERSON GRI FFI S: Was there anything else in
addition to this?

MS. BAl LEY: M. Chairman, we do have a documnent
that came in from Ms. Prince yesterday, and | don't know if you
have that in front of you or not.

CHAl RPERSON (RIFFI'S: | had better, huh?
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MEMBER LEVY: | have a letter from Shaw Pittman
that is stanped as May 17th. M. Bailey, is that the one?

M5. BAILEY: Did you file sonething yesterday?

M5. PRINCE: | did not.

MB. BAILEY: You did not?

M5. PRINCEE No, we filed our objection to the late
filing on Friday.

CHAI RPERSON GRIFFIS:  And that is when your clock
stopped, right?

SECRETARY PRU TT: No, M. Chairnman. I just
believe that Shaw Pittman is also on a case this afternoon that
was filed yesterday.

M5. PRI NCE: | did file sonething in that case
yest er day.

SECRETARY PRU TT: And she did file sonething
yesterday on that case.

CHAl RPERSON GRIFFI'S: Ckay. So we have that, too.
Al right. So | would suggest that we also not accept that into
the record, unless there are major objections.

MEMBER ETHERLY: No objection, M. Chairman.

CHAI RPERSON GRI FFI'S: M. Levy.

MEMBER LEVY: None.

CHAl RPERSON GRIFFI'S:  Okay. Let's proceed then and
speak to the letter that was submtted by Shaw Pittman, which we

are taking as a notion to dismss the appeal, and there were
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quite a few issues that were raised for the appeal, just to
clarify, and | think we have quantified them as seven, and |
think Shaw Pittman did the same in putting together their

objection and letter to it.

Ms. Prince, | am asking you up here because
believe that this is our situation at this time. In order for us
really to even deliberate on the notion to dismiss, | think what

the board is going to need is further substantiation of the
evi dence that you are proposing, and that there are sinmlarities
and no differences in order to grant the appeal

And | think other board menbers can speak to this,
but | think the whole point -- well, let ne put it in the way
that | think about it, is that the application for the appeal has
said that because of the changes that are made in the new permt,
that they are so substantial that they actually can be granted in
the appeal, because it is new information, and is so different
fromthe previous.

Your subnission coming to us is indicating that,
no, in fact there is not a substantial difference. There is no
grounds for an appeal. There is no new evidence, and there is no
new i nformati on. There is no substantial change that says it.

W have that, and we have in front of us those
words. And what | don't have, and | don't think this board has,
is anything to actually base our decision on.

And | would say that we would actually look to
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-- well, however you want to evidence that, but | think obviously
it goes to the plans. Are there substantial differences in the
plans that are now current, as opposed to what was previously
st at ed.

And how do you want to substantiate the scale is of
great difference. And perhaps that even cones down to the fact
that it is attested to with a letter by the designer or engineer,

or architect, of record that woul d speak to that.

Rather than -- or what it cones down to in a
certain anobunt -- well, there it is. |Is that clear?
MS. PRI NCE: VWll, | believe that in our nmotion to

dismss that we went through issue by issue, every single issue
raised in the appeal, the second appeal, and indicated where the
board had fully disposed of that issue, beginning with the
mechani cal equipment, and going through the FAR and going
through every single itemthat was raised.

Now, to zero in on the plans, as this Board is
aware, you decided that we had a conform ng penthouse structure
for the Sunrise building. However, the zoning commssion, in
exercise of its sua sponte authority, intervened and di sagreed.

And to nmake that issue go away, and to elinmnate
it, and to nake it a non-issue, we renoved the offensive
pent house. It does not exist. And | believe that our effort to
nake that issue go away after the Board's favorabl e decision, and

to elimnate any potential for a future appeal -- which has in
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fact beconme a conplete abuse of the administrative process |
shoul d add.

And this is the fourth effort to challenge this
buil ding, and while the admnistrative process has been abused,

the appellant's have not availed thenselves of the judicia

process.

They allowed the deadline for filing an appeal in
the Court of appeals to lapse, they wll only abuse the
adm ni strative process. They have not exercised their renedies
in court.

And that alnost makes this second appeal nore
abusive and that they have not preserved their rights to
chal  enge your original approval in court. But to suggest that
our renoval of the offensive penthouse constitutes a change that
generates your ability to consider a second appeal on this matter
woul d be outrageous to ne.

In fact, when this board considered the notion for
reconsideration -- and | should renmind you that there were two
notions for reconsideration in this case, and you were forced to
throw out the second, and remnd the appellants that there are
not two bites at the apple.

That's why we are here four tinmes now But in the
first notion for reconsideration, you did take into account at
that point that we had revised the plans to address the sua

sponte issue, to address the penthouse issue.
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So to even suggest that our willingness to nake the
whol e issue go away sonehow throws us into another appeal is
frightening to us, when we have been at this now for a year.

MEMBER LEVY: M. Chair.

CHAI RPERSON GRIFFI'S:  Yes. Let ne just quickly say
that | am not sure that the Board disagrees with your statenent
and what | think we are trying to get to is before we get to the
appeal, having enough information for us to make the decision on
your notion.

And so clearly | did not say it, and | think if we
were to, for instance, hold this notion in abeyance, it would be
without prejudice. And it would just be for the gathering of a
little bit more information and substantiation of the evidence
M. Levy.

MEMBER LEVY: Well, | think what we have before is
a real mx of issues, sone of which nmay have nerit, and sone of
whi ch nmay not. The one to which you spoke, Ms. Prince, is the
one that gives ne the nost concern, and that is the change in the
roof structure, because we don't know what that change was. W
had never seen that change.

And in fact the Zoning Conmmission, in issuing their
order, specifically did not address or rule on whether the new
roof configuration met the zoning code, and they left it up to
the zoning admnistrator to decide

And that issue was one that is listed here in the
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appeal . So | would agree with M. Giffis that we don't have
enough information on several issues, and in particular on that
i ssue, to rule whether the appeal should be dismssed for |ack of
nmerit.

M5. PRINCE: | believe that at the tinme the zoning
comm ssion took up the sua sponte review, they welconed us to
submt for the record our drawings so that the penthouse issue
woul d be elimnated inits entirety.

And we did in fact subnit to the zoning commi ssion
drawi ngs that are part of the record in this case that elimnate
the offensive penthouse, the penthouse which you held was
accept abl e.

W cannot be placed in a downward spiral of never-

ending appeals when we are sinply trying to renove any issues.

There is no offensive penthouse at this point. It was reduced in
height, | believe, to 18 inches. Yes, 18 inches
And so it doesn't even -- it is not what is there

and is not required to be set back, and it is less than the four
foot limt, and there is nothing for you to | ook at.

And to have an entire hearing on June 18th about a
penthouse that was renmoved seens to be an abuse of the
admi ni strati ve process.

CHAl RPERSON GRI FFI S: Ri ght. And frankly other
board nenbers obviously could go to different issues. The issues

of the changing of the elevator's enclosure in the penthouse are
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not of great pertinence to ne, because | think it has -- well,
for the reasons already stated.

But | think the other point was,
and perhaps where | was trying to go, and perhaps it is not
di rect enough. But even when we look at -- there is a question
of rear yard, and there is a question of FAR what we are | ooking
at is the conbativeness of where it is being thrown about.

And all | was looking for, and I
think the Board would concur, but please voice your opinions, is
that we just have sone sort of substantiation, some sort of
evidence that we could put to the words, then we could nove on
withit.

MB. PRI NCE | believe the evidence is in the
record.

CHAI RPERSON (RI FFI S: Ckay.

MB. PRRNCE: | believe the record will denonstrate
that the only change in the plans is the elimnation of the
pent house that gave the zoni ng comm ssion trouble.

To read this, that these issues of FAR use, rear
yard cal culation --

CHAI RPERSON GRI FFI S: Wien you say it is in the
record though --

M5. PRINCE: There has been no change in the plans
in any way.

CHAI RPERSON GRIFFI'S:  Wen you say in the record,
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just for clarification, you nmean in the original appeal, that we
shoul d | ook to?

M5. PRINCE: Right.

CHAI RPERSON GRI FFI'S:  For instance, your subm ssion
in the chart of issues, which is very helpful, Issue 3, 402, FAR
in excess of 3.5 and you indicate that it was raised in the
original appeal, and see Attached Exhibit B, and that's it.

| nean, that's what you have, and nothing el se has
in fact changed.

M5. PRI NCE: Are you suggesting that -- well, we
were working with the assunption that the record from the
original appeal would be incorporated into the record in this
appeal. W were working with that assunption.

CHAI RPERSON CGRI FFI S: Vell, | guess -- | nean,
let's get clarification on that from corporation counsel whether
that would in fact be correct or not.

M5. PRINCEE \Well, the two records obviously have
to be conpared to determne --

CHAI RPERSON GRIFFI'S:  Yes, they sonehow have to be
tied, and | don't have a problemwi th that.

MS. SANSONE: M. Chairman, | think at this point,
the only items from the first appeal that are in this file
consist of the orders that the Board and the Conmission entered
into. There are no other factual information in the record.

CHAl RPERSON (R FFI S: Well, how then do we assess
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the Shaw Pittnman letter and the chart of issues that actually
refer back to exhibits in the original appeal case? Are we not
to introduce those, or is that an introduction into this case as
factual evidence?

M5. SANSONE: M. Chairman, what | would suggest
is, is that this is a dispositive nmotion, and it is being treated
as one. A request to disniss or dispose of a case, an appeal.

CHAI RPERSON GRI FFI'S: R ght.

M5. SANSONE: And the party naking that notion has
the burden of not only making the legal argunents which were set
out in the letter, but actually substantiating those |egal
argunents with whatever factual show ngs are necessary.

And so | think what the Board is trying to ask here
is that Sunrise submt evidence, perhaps an affidavit or sworn
statement, that goes through all the issues being raised in the
appeal, and sinply clarifies that they are the sane in the
opinion of the architect, or engineer, or project nanager, or
they are not.

And that is all that is being asked for here to
substantiate the argunents in the letter. | believe that in our
notion filed on April 3rd, we laid out every issue, and the
manner in which this board has al ready di sposed of that issue.

In addition, we attached to that notion relevant
portions of the record fromthe earlier appeal that shows that we

have been there and we have done that with respect to every issue
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that is raised in the second appeal .

That is what is the purpose of the attachnents
were. It goes through not only -- | mean, the orders which are
clearly part of your records, but in addition sone of the
materials that was fully disposed of by the Board, and copies of
-- let's see what we have.

If we go through all the issues that were raised in
the earlier appeal, and we have gone through every notion, every
deci sion of the Board, on how that issue was disposed of.

I don't believe that an affidavit should be
requi red when the attorneys for the applicant have gone through
every issue and explained the nmanner in which it was di sposed of.

W are happy to provide that. However, we are nost
anxi ous to dispose of this matter.

M5,  YOUNG If I may interject. Patricia Young,
Ofice of the Corporation Counsel as well. True, your subm ssion
does contain all the issues, but the allegation by NANA and ANC
3G is that the plans are significantly changed, and therefore
those changed plans are the basis of their new facts.

In all fairness to you, you cannot tell fromtheir
submi ssion the precise way in which they are saying that the
plans are changed. But we do need to have sonmeone cone forward
and say how it is that the plans are the same if NANA is not
going to say how they are changed other than to say that they are

new.
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M5. PRI NCE: W filed a plan nodification to
elimnate the penthouse that this Board deened was conform ng.
That is the only plan nodification that has been filed. I owill
state that on the record

| don't believe that an affidavit is necessary to
denonstrate that we filed a plan nodification. That is the basis
for NANA's appeal. W elinminated the penthouse that this board
was concerned about.

W sinply took it away. It does not exist. To
suggest that that triggers another appeal, a fourth bite at the
apple for this applicant, who did not even come here today to
defend their case, ny notion to dismss their case, is outrageous
to ne.

The plans are in the records of DCRA, and we did it
at the request of the zoning commssion, and that was at the
specific request of the zoning comm ssion. W were invited to
file the drawings that elimnated their issue.

W did in fact do that, and notions for
reconsideration were taken up by this Board after those plans
were entered into the record. This Board could have investigated
our elimnation of the penthouse at that point, but saw fit not
to because you didn't have a problemw th the penthouse as it was
originally filed.

So | amnot going to -- you know, there is nothing

that | could give you other than ny representation that we filed
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plans that elimnated this issue, and they are in the record in
the sua sponte appeal .

CHAI RPERSON GRIFFIS: kay. And so it is also your
testinony then that -- well, not your testinony, but rather it is
al so your statement for the applicant that on Issue 3 that you
raised for the FAR that in fact the plans have not changed as to
the FAR?

M5. PRI NCE: They have not changed in any way on
FAR, nor on the yard conputations.

CHAl RPERSON GRIFFIS: Al right. So --

M5. PRINCE: And issues raised in the appeal such
as the set down rule, which this Board fully disposed of, should
have been raised with the Court within the tine line for filing a
petition for review, and this appellant chose to ignore that
avenue of relief. And rather to continue to abuse the
adm ni strative process.

MEMBER LEVY: M. Chair.

CHAI RPERSON GRI FFI' 'S Yes.

MEMBER LEVY: | just would like to reiterate that |
think fromny reading of this file that there is a nmx of issues
here, sone of which may or may not have nerit.

I am having a hard tinme understanding the
difficulty and seeing a revised roof plan given that the Zoning
Commi ssi on overturned our ruling on the roof penthouse.

The applicant presented a new roof plan, which we
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have not seen, to the zoning commi ssion, which | have never seen
that roof plan. And the appellant is clainmng that the new roof
pl an does not neet the zoning.

CHAIRPERSON GRIFFIS:  Well, | have some difficulty
with that, M. Levy, and that we have sent this applicant on this
road to renedy and the change, and we being one issue, and we had
actually a decision on it, and then it went to the zoning
conm ssi on.

And so what you are saying is that there is proper

grounds for appealing the pernit for the new change.

MEMBER LEVY: | amsaying it is a new permt.
CHAI RPERSON GRIFFI'S: | see.
MEMBER LEVY: And this is a new appeal. And |

think that this matter would be a lot easier to deal with if the
applicant would sinply submt sone evidence that there are no
changes, except for the roof plan, and show us what the roof plan
is, and | think it would be a lot easier to deal wth this
matter.

CHAIRPERSON GRIFFIS: Right. And for clarity that
hearing is set for the 14th, and do a full-blown appeal, in which
case that nmay be successful, or it may well not be. But that is
the status, and | see what you are saying. Ckay.

MB. PRINCE: | would add that when this Board took
up the notion for reconsideration after the zoning comm ssion had

already taken its sua sponte action, the roof plans were in the
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record at that tine.

So if you have not reviewed the roof plans, it was
not for lack of the roof plans being in the record at that point.

MEMBER LEVY: | believe that notion was held in
abeyance was it not pending the Zoning Commssion's ruling? So
you are assuming that we are faniliar with those plans.

M5. PRI NCE: And then it was disposed of. The
notion was held in abeyance as you wll recall while the sua
sponte authority was exercised. Then once the Zoning Conm ssion
conpleted its review of the natter with those revised restructure
plans in the record, the previous matter that had been held in
abeyance was brought before you, and this Board in fact disposed
of that notion

MEMBER LEVY: Because it was already ruled on by
t he Zoni ng Commi ssi on?

M5. PRI NCE: No, because you were uphol ding your
earlier decision in every way. Then after you disposed of that
noti on, another motion was filed by the appellants to revisit the
identical issues, and that second notion was in fact returned to
the appellants, and was not taken up by this board because there
is no provision in the rules for a reconsideration of a notion
for reconsideration.

MEMBER LEVY: | still, M. Chairnman, don't believe
that that changes the fact that this is a new building permt,

and this is a new appeal, and | think that this is the easier of
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the two ways to proceed, if we could have a submission that
substantiates the claim that there are no significant changes.
And that the changes that were made conply w th zoning.

MEMBER ETHERLY: M. Chair, here is ny challenge. |
am swayed by counsel's argunent. Judicial econony, and
administrative clarity aside. Vll, let ne just highlight an
i nportant point that the corporation counsel nmade, Ms. Sansone.

In that the file that is before me is a very short
and sweet one, and so | don't have the benefit of a lot of the
other neat that we are talking about. What | would like to ask
ny colleague, to M. Levy, is that when you say this is a new
appeal, is it new just because of the change in the roof
structure?

MEMBER LEVY: | don't know.

CHAIRPERSON GRIFFIS:  I'msorry, | don't understand
t hat .

MEMBER LEVY: This is a new pernit. This is the
appeal of a new permt, right?

CHAI RPERSON GRIFFIS: Wl |, yes, it is.

MEMBER LEVY: This is the appeal of a new permt,
and | haven't seen --

CHAI RPERSON GRI FFI S: Vll, that is one piece to
this application for the appeal. | nean, of all of the issues
that are listed, what they are basically saying is that there is

so much new information here. There is information that we
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couldn't get before, and there is so nuch information that we
have grounds for a brand new appeal .

And our point in looking at this is that if we had
to decide on the appeal right now with what is submtted, it is
not there. W have not been to the appeal, and we have not been
to the hearing. That is the point. NANA woul d have to get up
and nmake their case.

Now that we have a notion to dismiss this appeal,
what we are trying to establish is whether there is enough
information for us to dismiss this outright, and | think frankly
the Board in its past deliberations, and in looking at all of
these issues, is very close to being able to do that, but we
cannot do that without additional information in order to assess
some of these things.

And | don't know how else to say it, except that |

think the Board Menbers are feeling that -- well --

MEMBER ETHERLY: | nean, | was inclined to go where
you were heading initially, M. Chairman, but | nmean, what is
that new infornation. W have don't have the applicant here

sayi ng that there have been no changes to FAR

CHAI RPERSON GRIFFIS: Right. Well, we can believe
it on face right now That is not a problem W have the notion
in front of us, and we can go through -- what | was trying to do
was just trying to flush out sone of the issues that are raised.

If we feel strongly that we want to do that, |
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support that. |If we can deliberate and get sonething done today,
then let's do it.

MEMBER ETHERLY: I mean, the only reason | raise
that issue as | said, M. Chair, was that | was confortable with
the direction in which we were going. But if we are indeed as
close as it sounds we are to resolving this issue, why drag it
on?

CHAIRPERSON GRIFFIS:  Well, | would tend to agree

| nean, the fact of the natter is that it is hard to keep all of
the notions together in following this entire case, and it is an
indication that we have |looked at this every which way
conceivably possible, and that we have in fact an affirmative
notion that we have upheld on this Board that it has been to the
Zoni ng Conmi ssi on and background agai n
I mean, | amconpelled to take the notion up today.
I thought | had an indication fromthe other board nenbers that
we rmay need sorething further, but if that is not the case, then
let's proceed.

MEMBER LEVY: | would disagree, M. Chair. | think
the nost efficient way for all parties for us to proceed is to
get sone additional information, and substantiate the notion to
dismss, and let us review that, and nmake an informed deci sion.

CHAI RPERSON GRIFFI'S:  And that's fine, and | can be
patient and do that, but believe ne the word is not efficient for

t hat recourse.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67

MEMBER LEVY: Well, the end result of that nay be
less efficient if we don't take that course.

CHAI RPERSON GRIFFIS:  Well, the end result may be
nore efficient if we can get enough, and we take up this notion
again in tw weeks.

MEMBER LEVY: Absol utely.

CHAI RPERSON GRI FFI S: And not go to a full-blown
appeal, which frankly | think is the nost efficient and nost
effective way for this Board to spend its tine.

M5. PRI NCE: May | nake one comment just for the
benefit of M. Levy? W do not have a new permt. W have a
nodi fication of the original permt, and in considering the sua
sponte review, Ms. Mtten, who unfortunately is not here today,
specifically said that she wanted it to be clear that this was a
permt modification so that we would avoid this precise type of
si tuation.

To give you an idea of how extrene this situation
could becorme if you were willing to take this up, if we want to
change a doorway md-construction, is that grounds for an appeal ?
Is that grounds for revisiting FAR side yard, rear yard, roof
structure? | believe it's not.

CHAI RPERSON GRIFFIS:  wWell, | think that this Board
woul d absolutely agree that it is not, and | think the point is
that when we look at it, if it is just the noving of a door, then

that is what we would need to see so that we would know that we
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are not going into the new FAR, or the new rear yard, or anything
intended to the roof that it would require us to | ook at.

Let ne ask you quickly, because the NANA [etter
that we have indicates two nunbers for applications for permt.
Do you want to just speak to that, and that is that -- well, go
ahead.

M5. PRI NCE: Two applications for nunbers for
permt?

CHAI RPERSON GRI FFI S: I"'m sorry, let me just neke
sure --

MEMBER LEVY: Two permt nunbers?

M5. PRRNCEE R ght. Qur nodification permt is our
second permt nunber, and the specific l|language of the permt
says nodification of permt nunber, the original permit that it
in fact nodifies.

CHAI RPERSON CGRI FFI S: Ckay. And that nmay |ead
itself to the clarity of the point that you are making, is that
the original permt application is B442149, and actually the new
one, which would be the nodification of the original permt, has
a separate nunber

M5. PRINCE: Exactly.

CHAI RPERSON (R FFI S: Wiich is 435464, which nay
have in fact been | ooked at as a separate pernit.

MEMBER LEVY: And | appreciate the clarification,

but that doesn't change ny concern. Al of this is a
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nodi fication to pernit nunber 435464, and specifically -- and |
can't seem to say that today -- a revision to the roof
pl an/structure, to include elevator only. | just --

M5. PRINCEE Only. Only. 1 highlight that.

MEMBER LEVY: But it doesn't specifically -- |
really -- it would be helpful to me to be able to see a roof plan
that was submitted as part of this permt application to have.

And to be perfectly frank, there are very few
i ssues here before ne that concern nme. This concerns nme, and |
really think it would be wise for us to proceed by getting sone
information submtted where we can see the roof plan and feel
confortabl e about it.

MB. PRI NCE W can subnit an affidavit from the
architect and the roof plan, which is already in the sua sponte
record, indicating that no other facets of the drawing were
changed.

However, to prevent further preparation time for an
appeal that we hope never happens, | strongly suggest that you
allow us to subnmit this information within the next 48 hours, and
that you be extrenely judicious in the anmount of time that you
give to the opposition to comment on this information.

And that you place this matter on a special neeting
agenda, or a regular agenda, that will allow us to refrain from
having to prepare for the June 18th schedul ed appeal heari ng.

CHAl RPERSON  (RI FFI S: Vell, | think that is
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perfectly appropriate to ask, and | think it is actually
anticipated by the Board. And if you are indicating that you in
fact can produce what we need in 48 hours, then that obviously
sets our clock ahead and can nove quite nmore efficiently.

So if within 48 hours, do you nean by the end of

the day on Thursday that you would have your infornation

subm tted?

M5. PRI NCE That's fine, and we wll serve the
parties.

CHAI RPERSON (RI FFI S: So you will serve in person
the parties, and so they will all be served on Thursday, and I

woul d indicate that we give no nore than five business days for
the response to that.

SECRETARY PRU TT: Now, | just want to rem nd you
that we have a holiday in there.

CHAl RPERSON GRIFFI'S: A hol i day?

SECRETARY PRU TT: Menorial Day.

CHAI RPERSON GRIFFI'S:  Yes, that's nice.

M5. PRINCEE Then we will serve them tonorrow I
nean, is the issue here that we are trying to nmake the June
agenda?

CHAI RPERSON GRIFFIS:  Yes. W are trying to nake
the next meeting.

MB. PRI NCE: W will serve them tonorrow. That

woul d al |l ow five busi ness days.
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CHAI RPERSON GRI FFI'S:  And our next neeting woul d be
on Wdnesday.

SECRETARY PRUI TT: So ny understanding is that you
woul d serve them by close of business on the 22nd, and then we
will give thema week, which would be the 29th, to respond.

That woul d give us tinme to copy and
get it into your package for June 5th, and that would be our
first neeting in June given the holiday. I'msorry, June 4th.

CHAI RPERSON GRI FFI S: What is our next neeting
dat e?

SECRETARY PRU TT:  Your next neeting date would be
June 29th, a Wdnesday.

CHAI RPERSON GRIFFI'S: May 29th.

SECRETARY PRUITT: Excuse ne, May 29th, a
Wdnesday, because of the holiday.

CHAI RPERSON CGRI FFI S: Vell let's see if we can't
get it all done by then.

SECRETARY PRUI TT: You could have responses, and
that would give thema week to respond. That's typical.

CHAI RPERSON GRI FFI S: Wll, typical is one thing.
What is required?

SECRETARY PRU TT: W don't really have any hard
requi rements.

CHAIRPERSON GRIFFI'S:  There it is then. If it is

served tonorrow, and | wll ask Corporation Counsel for those

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

72

opinions so that | don't get into nore trouble than | perhaps
already am and give anple tine to respond by a public neeting
set for the 29th.

I mean, we could even give them until the norning
of the 29th and have our special neeting in the afternoon. It's
nice to be able to create the rules.

V5. BAI LEY: So, M. Chairman, you are going to
have the response and the public nmeeting on the sane day?

CHAI RPERSON GRI FFI S: Wl l, the response is going
to be witten and submitted.

M5. BAILEY: R ght.

CHAI RPERSON GRI FFI S: And they can have it in on
Friday, but it would be required in by the 29th. But before we
set that, let me see if Corporation Counsel has any najor
obj ections to that.

M5. YOUNNG M. Chairman, we have no objections to
the tine frane you set up.

CHAl RPERSON CGRIFFI'S:  Okay. Good. In which case,
let's do that. In order to establish a little bit nmore tinme so
that we don't first spend our first half-an-hour dealing with the
notion to extend the tinme to respond, give them the norning of
the 29th, and we can set a special neeting in the afternoon at
one o' cl ock. Is that appropriate? Does anyone have a problem
with that?

MEMBER ETHERLY: | have no problens, M. Chairnan.
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CHAl RPERSON (R FFI S: Done. Then let's reiterate

t hat .

SECRETARY PRUI TT: Actually, M. Chairman, for the
record, | just wanted to be clear that we are all on the sane
page. My understanding is that Shaw Pittnman wll serve all

parties by close of business on the 22nd, May 22nd.

And responses from NANA and the ANC woul d be due by
12: 00 noon on the 29th, with a special public neeting to be held
at one o'clock, the first thing in the afternoon agenda.

CHAI RPERSON GRIFFI'S:  |Is that clear?

MEMBER LEVY: M. Chairman, | just want to make

sure that we are clear on exactly what it is that is being

subm tted.

CHAI RPERSON GRI FFI'S:  Ckay.

MEMBER LEVY: Because | have only asked for one
thing in particular, but | just want to nake sure that all

parties are clear.

CHAI RPERSON CGRI FFI S: Vell, ny frame of nmind is
this. That we are asking for further infornation. I am not
inclined to give specific direction to it, and that | think you
can be clear in terms of looking at the issues that if there is
an FAR issue that is being brought up, if there is no actual
change to it, then it either stands the way it is subnmtted, or
there is further substantiation of that. And how they want to do

that, I amnot going to tell them
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MEMBER ETHERLY: But | think in fairness to the
parties before us, if we are clear that there is only one thing
at issue here, and that is what M. Levy has identified with
respect to the roof, and that is all we are going to be expecting
to see -- | nean, sonebody help ne out with this.

M5. PRINCE: How about if | tell you what | plan to
file, because | only have 24 hours to do it? | plan to file an
affidavit from the architect indicating that the plans were
changed in no way, with the exception of the change to the roof
structure, which is in fact fully consistent with the | anguage on
the permt itself.

And | will give you the permt draw ngs. If it
would also be helpful to you, | can have the permt draw ngs
marked to dot in where the penthouse was.

CHAI RPERSON (RI FFI S: I think that would be anple
and sufficient. M. Sansone, do you have anything additional ?

MB. SANSONE: M. Chairman, | just think that it
woul d be helpful to the extent the appeal identifies issues, that
the architect confirmthat there are no changes in rear yard, and
there are no changes in FAR | think Ms. Prince said that.

CHAI RPERSON GRI FFI'S: R ght.

M5.  SANSONE: But | think it would be helpful if
the affidavit were explicit in that regard, and indicate exactly
whi ch docunents it is that the architect has reviewed to make

t hat concl usi on.
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CHAl RPERSON GRIFFI'S:  Ckay. I would agree, and |

that if there is not a substantiation of that, we

sanme situation, where if there is any question of

any board menbers, then obviously the easiest

t hrough the appeal on the 18th.

and there woul

decide it then.

So it would only serve Sunrise if

remedy is to go

it was ironcl ad,

d be no need for further discussion, and we can

So, everyone clear?
M5. PRINCE: Thank you.

CHAl RPERSON GRI FFI'S: Thank you.

I n which case, we

are on for the 29th, at one o'clock, for a special neeting, and

that would then end,

public neeting

of the 21st of May, 2002.

And we are going to recess at

resurre at 11:45 a.m

concl uded.)

(202) 234-4433

unless there is anything else, our special

this point, and

(Wher eupon, at 11:25 a.m, the neeting was
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