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PROCEEDI NGS

9:52 A M
CHAI RPERSON GRI FFI' S:  Good nor ni ng, | adi es
and gentl enen. Let ne call to order our special
public neeting of the 17th of January 2006. M nane
is CGeoff Giffis, Chairperson. Joining ne today is
the Vice Chair, Ms. Mller; and Board Menber M.
Etherly. Representing the National Capital Planning
Comm ssion, M. Mann; and representing the Zoning
Commi ssion on the first case for decision is M.
Par sons who is not going to be present with us today.
As | have just briefly indicated, this is
a special public neeting. This is called to
del i berate and deci de a case that has previously been
heard on this. It will take us a little time, |
believe, to get through and then I wll call into
session our public hearing, in which case | will have
a | engthier opening. But to expedite our process,
| et's nove ahead then and say a very good norning to
Ms. Bailey, on ny very far left; and M. My, closer
tonme onthe left onthe dais, representing the Ofice
of Zoni ng.
Wth that, M. My, if you wouldn't mnd
calling for decision our first case for this norning.

SECRETARY MOY: Yes sir. Good norning,
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M. Chairman, Menbers of the Board.

The first and only case for decision
making at this special public neeting is the
Application No. 17419 of Bradford A Deel, pursuant to
11 DCWVR 3104.1, for a special exception to allow a
rear deck addition to an existing single-famly
dwel l'ing under section 223, not neeting the |ot
occupancy (section 403) and rear yard (section 404)
provisions, in the R 1-B District at premn ses 5528
MacArt hur Boul evard, NNW That's in Square 1445, Lot
64.

Staff notes that at the Board' s |ast
heari ng on January 10th, the relief, the zoning reli ef
froml ot occupancy was dropped or rather renoved from
t heir request.

On January 10, 2006, the Board conpl eted
public testinony on the application and scheduled its
deci sion on January 17, 2006. The record is closed
and the Board is to act on the nerits of the
appl i cation.

That conpletes the Staff's briefing, M.
Chai r man.

CHAI RPERSON GRI FFI'S:  Thanks very much
M. My. Yes, this should be very fresh on all the

Board Menbers' nminds. We did hear this late into the
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day | ast week. It was a special exception. It's been
outlined by M. My and the additional information
t hat cane in.

It was an interesting case. It seened and
it actually is, not just seemi ng, for a deck addition
to an existing house. There was sonme opposition, a
substantial anmount of opposition in ternms of the
testinmony provided, raising critical aspects that
somewhat related to the application, the aspect of
whet her the whol e and entire devel opnent was properly
done in terms of the character of the surroundi ng area
and nei ghbor hood. There are easenents that were
spoken of, the storm water.

Al so, Pepco -- stormwater was certainly
much nore detailed in terns of the specificity and the
i nportance of it. There was al so sone photographs
i ndi cating the need for proper functioning stormwater
managenent system and pl an.

However, we are obvi ously charged and have
jurisdiction over the applicationthat's before us and
therefore need to limt our decisions based on that
and this 223 special exception was for that deck
addi tion.

O course, the test for that is whether it

woul d inpair the light, air, use and enjoynent of the
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adj acent nei ghbors, whether it would stay i n character
Wi th t he comunity, whet her proper gr aphi c
representation has been provided for the Board' s ful
understanding. [I'll run down quite a few of it, but
| think you'll find it nore expeditious and proper to
do this under a notion and | would nove approval of
application 17419 of Bradford A Deel and that is as
|"ve not said several times, pursuant to a specia
exception under 223, not neeting the |ot occupancy
under 403 or the rear yard under 404 provision on 5528
MacArt hur Boul evard, N W

| would ask for a second.

MEMBER ETHERLY: Second, M. Chairman.

CHAI RPERSON CGRI FFI'S:  Thank you very much,

M. Etherly. 1'Il run down -- of course, the Ofice
of Planning was recomrendi ng approval. They did an
excellent analysis of it. The ANC was recomendi ng

denial of it based on nunerous issues, sonme of which
| find were beyond, one, the scope of the application
and in fact, beyond our jurisdiction and | want to
hopefully address that. But one of the aspects was
that this should be referred or sonme anal ysi s ought to
be made by environnental or health agencies in town.

To address that specifically, it would be

my understanding that as this was noved towards
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permtting, that that analysis would take place, if
there are easenents, be it Pepco in the Iland
subdi vi sion, deeded easenents for storm water,
certainly they will have to be conplied with. More
inmportantly, as you will -- as anyone would start
di gging footings, they would -- they will hopefully,
contact Mss Uilities and flag any ot her aspects that
are bel ow grade.

|"msure we're all very well famliar that
there are certain aspects that are of great concern
that need to be conplied with, but don't necessarily
fall under our Title 11 and that being zoning.

However, it does raise the |Ilevel of
whether it would create any detrinental inpact and
that's where special exception aspects for this can
come into play. And | think one of the other
i nportant aspects to it, as we review this was the
privacy and al so the character.

Now sone of the character, | mght agree
wi th, mght not, but the character that the testinony
was nmade that these houses, their size, their
positioning on lots, etcetera, aren't in character
with the overall -- but that's not what is before us.
What's before us is this deck and howit fits in and

in terms of the light, the air, the setbacks, the
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privacy, | didn't see anything persuasive that this
woul d have a negative inpact or tend to have a
negati ve i npact.

Separation. There was testinony for the
Applicant about this public alley. It seened like
that nmay have been msinterpreted of what was being
said as the opposition was saying the alleys are not
to be calculated into the setbacks of rear years
well, |1 think the point that | found in the
application was that aspect that this deck abuts an
open area, that open alley. And then there are
setback on the adjacent properties too.

There wasn't anything, as | say, in terns
of testinony that was provided that this deck addition
woul d sonmehow create a detrinental use or aspect that
woul d deny the proper use and enjoynent or |ight and
air to the adjacent property.

"1l open it up for any others' comments
on that.

VMEMBER ETHERLY: Just a weigh in, very
briefly, M. Chair. | agree entirely with your
assessment of the case as it was presented before us.
|"mgoing to speak a little bit to both the issue of
t he easenents and the ANC testinony.

| agree entirely with your assessnent of
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t he easenents. W heard sone substantial discussion
about the existence of those two easenents, but at the
end of the day, | did not find anything with regard to
conpel I'i ng argunent that those easenents were going to
be called into any type of serious question. There
was nho major concern raised with the Ofice of
Planning as related to the existence of the storm
wat er easenment. And with respect to the conversation
about the Pepco easenent, | think we were able to put
that to bed fairly decisively during the course of the
heari ng.

As it relates to the concerns that were
rai sed by what | felt was very excellent testinony, in
ternms of its | evel of detail and | evel of specificity,
| was, nevertheless, however, not convinced that
concerns that were identified with respect to issues
of privacy were conpelling argunments as related to the
ANC s testinony.

Ther e was some di scussi on about concern of
site lines as related to the deck should it be
approved, and ultimately constructed, site lines from
that deck to a rear property, that abutted the rear of
this area, kind of as you headed -- | believe the
t opography was downhill, but there was a very strong

i ndication fromthe Ofice of Planning, based on their
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site visit, that there were no i ssues, they felt were
raised with respect to the ability to see into
nei ghbor hood honmes in that direction from the deck,
should it be ultimtely constructed.

And then ultimately with regard to the
i ssue of stormwater managenent itself, | think there
was very clear testinony that this deck coul d i ndeed
be constructed and in particular its footings could be
laid in such a way as to note exacerbate what | think
was clear testinony that there are sone storm water
i ssues attendant to this overall area of the city as
opposed to sonething that's particularly attachableto
this particular property and the deck in question.

So ultimately, M. Chair, | did not find
it persuasive that this deck would in any way
exacerbate or further conplicate stormwater i ssues in
the imediate vicinity of this community.

Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Thank you very much
and | absolutely agree and in fact in the record is
t he covenant declaration of covenants for the storm
wat er managenent facility and in no way would our
order override that or void it. It would obviously
still need to be conplied with and | think that's an

i nportant aspect to | ook at.
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O hers?

VI CE- CHAl RPERSON M LLER:  |'mjust going
to make a few poi nts because you two basically covered
nost of what | was going to say.

Wth respect to finding adverse i npact, we
woul d need to find substantial adverse inpact and |
don't think the case was nade at all with respect to
light, air or privacy and | think the two of you
covered why and OP certainly addressed it.

And then the factor of negatively
i npacting the character of the neighborhood. | was
left clearly with the inpression that the ANC and t he
persons in opposition were nore concerned with the
house as opposed to the deck or at |east there could
have been made a case nore for the house bei ng out of
character which was not before us.

And then with respect to the storm water
managenment and the easenent question which was a big
issue in the case, | was not left with finding any
evi dence that construction of the deck violated the
easenment, but again, the easenent is a | egal docunent
that has enforcenent in other foruns and in another
forum in effect, proves to be the case, then that
could be taken there.

| was under the inpression that access to
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the stormwater systemwas what was critical and that
this speci al appl i cation, speci al exception
application would certainly not preclude that.

Also, with respect to the easenent, it
seened |ike the argunments were nore specul ative than
based on evidence. The ANC stated that the
" Conmi ssioners noted they could not say w thout nore
information what the inpacts mght be on the
functioning of the system or the extent of |[egal
inplications.” So they are really just concerns as
opposed to any evidence that was presented. And the
Applicant, in contrast, presented evidence by an
engi neering consul tant who i ndi cated that the | ocati on
and depth of the footings of the deck woul d not affect
storm wat er nanagenent system

In that sane context, the ANC had
requested the BZAto ask for a letter of approval from
the Environmental Health Administration and | think
you probably al ready addressed that that at permitting
they may conme in on this, but also when you | ook at
t he covenant, the Environmental Heal th Adm nistration
in the <covenant has an obligation to correct
conditions if the property owners fail to ensure
pr oper functioning of the storm trench, to

i ndependently take action to correct conditions. And
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that's in ANC testinony.

So if there's any problem they're under
an obligation under the covenant which is enforceable
el sewhere to correct any conditions.

So -- and | didn't see any evidence that
granting a special exception was likely to cause any
probl ens there.

So that's all the comments | have.

CHAI RPERSON CGRI FFI'S: I ndeed. Excellent.
Anyt hi ng el se then?

M. My?

SECRETARY MOY: Yes sir. The Oficeisin
recei pt of an absentee ballot fromM. Parsons who has
participated on this case and if the Board desires,
along with his vote, he also has witten coments.
Shall | read the comments?

The conments reads as "as designed, it
woul d be detrinental to privacy of the nei ghbor and
would intrude on the failing storm water system |
t heref ore recomrend approval of a deck size 12 feet by
30 feet on the south end of the house over the
driveway to cure both of these problens. If the Board
deci des to approve, as submtted, | would vote" -- and
I'I'l leave it at that.

CHAI RPERSON GRI FFI S: | ndeed. M. My,
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fromwhat | understand what M. Parsons is indicating
is that this size of deck would sonmehow becone an
el enent of detrinment to the privacy and al so to storm
wat er nmanagenent. |s that correct?

SECRETARY MOY: Yes sir.

CHAI RPERSON GRI FFI'S:  kay, interesting.
Comment s?

VI CE- CHAI RPERSON M LLER: Well, | guess
because M. Parsons isn't here, we don't have the
benefit of upon what evidence in the record he nay be
relying on, but | didn't see that evidence in the

record to draw t hose concl usi ons.

CHAI RPERSON GRIFFI'S:  Very well. | tend
to agree in terns of the dinmensional aspect. | don't
recall ever having discussions or testinony or
rebuttal on a 30 foot dinension. The deck now as

proposed is a bit over 56, if | recall the dinmension
correctly. It was, in fact, revised and for our
presentation at the hearing and it was dimnished in
si ze.

The element of size, | think we talked
about conpletely and it's not sonething that rose to
the level of us conditioning or rose to the |evel of
sonmrehow havi ng an adverse condition. | knowthere was

some limted testinony about whether |arge parties
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coul d be prepared on the deck. Again, that wasn't an
elenent that | think that went into a persuasive
nature of what we need to actually look at. Nor do |
think that that would tend to nove very quickly into
any sort of regulation in the zoning.

However, certainly the size of a deck
could becone an issue of detriment, but I don't find
that persuasive in this case. And in ternms of the
size dinmension, the 30 to 50, 55, 56.86 and the storm
wat er nmanagenent relation. |1 don't see any in that.
In fact, as | recall, well, it was fairly clear that
it's the footings that are of critical aspect and t hey
will need to be placed, whet her there are two, four or
three. They will need to be placed so that they don't
interfere with that.

| also recall that they have to span the
dri veway. They obviously can't have any sort of
colum in the mddle of the driveway trying to walk
through so | would be concerned if we went into
changi ng the di mensi ons without having as Ms. M|l er
said, address in the record of that el enent.

Okay, ot hers? Discussion of deliberation?
Very well, we have a notion. It has been seconded.
| would ask all those in favor signify by saying aye.

(Ayes.)
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CHAI RPERSON QR FFI S: Opposed?

Abstaining? Very well, M. My, if you wouldn't m nd
recordi ng the vote.

SECRETARY MOY: Yes, the Staff would
record the vote as 4to 0 to 0. This is on the notion
of the Chair, M. Giffis, to approve the application;
seconded by M. Etherly. Also in support of the
application, M. Mnn and Ms. Mller. As to M.
Par sons' absentee ballot, he did say that if the Board
decided to approve as submtted, he would vote to
deny; so that would give a final vote of 4 to 1 to O.

Wth M. Parsons' absentee vote and the
ANC bei ng opposed, would the Board desire a sumary
order or a for order?

CHAI RPERSON GRIFFIS: | don't think we're
precl uded from wai ving our rules and regul ati ons and
issue a summary order, even wth the ANC in
opposi tion.

Different |egal opinion, Ms. d azer?

M5. CGLAZER Vwll, 1 don't know that
you' re precluded, but there is a requirenment that the
ANC be given great weight and to the extent that you
woul d need to explain your reasons for rejecting the
ANC s advice, that would have to be stated.

CHAI RPERSON &Rl FFI S: That's fine.
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think we can do a summary -- or rather a for order on
this and address those very quickly. | think the
Board has done an excellent job, actually, in giving
great weight to the ANC in addressing all of their
i ssues and so it should be of no difficulty for us to
wite that.

Very well, that being said, M. My, any
ot her business for the Board in the special public
neet i ng?

SECRETARY MOY: No, that concludes this
session, sir.

CHAI RPERSON @RI FFI S: Very well. | f
there's no other further business, |let us adjourn the
special public neeting and call to order our public
hearing of the 17th of January 2006.

(Whereupon, at 10:10 a.m, the specia

public neeting was concl uded.)
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