GOVERNVENT
OF
THE DI STRI CT OF COLUMBI A

+ 4+ + + +

SPECI AL PUBLI C MEETI NG

+ 4+ + + +

TUESDAY
JUNE 4, 2002

+ 4+ + + +

The Public Meeting convened in Room 220 Sout h,
441 4" Street, N W, Wshington, D.C. 2001, pursuant
to notice at 1:00 p.m, Ceoffrey H Giffis,
Chai r per son, presiding.

BOARD OF ZONI NG ADJUSTMENT MEMBERS PRESENT:

GECFFREY H. GRIFFI S Chai r per son

ANNE MOHNKERN RENSHAW Vi ce Chai r per son
DAVI D ZAl DAI N Board Menber, NCPC
CURTI S ETHERLY, JR Board Menber
ANTHONY HOOD Board Menber

ZONI NG COWM SSI ON MEMBER PRESENT:

CAROL J. M TTEN Conm ssi oner

CONT-E-N-T-S

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




AGENDA | TEM

PAGE

APPEAL NO. 16879
NEBRASKA AVENUE NEI GHBORHOOD ASSOCI ATI ON
( SUNRI SE)

COUNSEL FOR SUNRI SE CONNECTI CUT
AVENUE ASSI STED LIVING LLC

Maur een Dwyer, Esquire
5366 27" Street, N W
Washi ngton, D.C. 20015
(202) 663-8834

Al'lison Prince, Esquire
2300 N Street NW
Washi ngton, D.C. 20017
(202) 663-8853

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

www.nealrgross.com




P-ROCEEDI-NGS
1: 50 p. m

CHAI RPERSON GRI FFI'S: We'll call to order
the Special Public Meeting of June 4, 2002 at one
o' clock. Yes, sir. Could you turn on your m ke.

DR FRYE: |’m Doctor Frye. |’m here to
file a verbal protest against BZA for letting Sunrise
| awyers speak on |ast neetings. Your actions were
arbitrary and a violation of our due process because
we were not infornmed that the parties could speak.
I"m from NANA, the Nebraska Association, and |1'd |ike
to make that. Thank you.

CHAI RPERSON  GRI FFI S: kay, and we
appreciate you stating that. W have clearly not
antici pated having testinony, but we had questions
that did cone up. W will nake note of that protest.
In fact, we don’'t have prelimnaries in this. Wre
taking up just the notion that’'s before us.

It’s a special public nmeeting which neans
it’s straight deliberation.

PARTI Cl PANT: (O f m ke question).

CHAI RPERSON GRI FFI'S:  No. In fact, your
case, the actual appeal is not set for today at all

It’'s several weeks | believe.
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COW SSI ONER M TTEN: Ms. Hubbard is here
for the neeting that takes place after this
di scussi on.

CHAI RPERSON GRI FFI'S: Wl | she’s confused.

| am already indeed. No, this would — we have one
deci sion to make on a notion and then we will call the
first case.

PARTI Cl PANT: (O f m ke question).

CHAl RPERSON GRI FFI'S: No not until we call
the public hearing. GCkay. Then, let’s do it.

SECRETARY PRU TT: Good afternoon, M.
Chair. W have a Special Public Meeting dealing with
Application 16879, Appeal of Nebraska Avenue
Nei ghbor hood Associ ation Sunrise, pursuant to 11 DCWVR
& & 3100-3101 fromthe adnministrative decision of the
zoni ng adm ni strator, Depart nent of Consuner
Regul atory Affairs in the issuance of a building
permt, (No. B442149) issued on January 22, 2002 to
Sunrise Connecticut Avenue Assisted Living, LLC
allowing a nodification to Building Permt No. B435464
(dated March 8, 2001) allowi ng revisions to the roof
pl an/ structure including the elevator in an R2 and R
5-D District at 5111 Connecticut Avenue, N. W (Sqguare

1989, Lot 162).
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At the March 21" neeting, the Board voted
not to accept the letters from NANA dated May 20, 2002
or fromthe ANC dated May 15, 2002 (stanped in the
Ofice of Zoning on May 17, 2002). The Board deci ded
to hold in abeyance its decision and requested that
Shaw Pittman provide evidence that there is no
di fference between the two building permts, the one
issued in March 12, 2001 and the other one in January,
2002.

Shaw Pittman was to submit and serve on
the parties revised plans and illustrative evidence
showi ng the | ocation of the penthouse. Additionally,
Shaw Pittman was to provi de evidence that there is no
di fference in height or FAR

The board established the follow ng tine
frame: Shaw Pittnman was to provide all requested
information and serve all parties by close of business
on Wednesday May 22™ of this year. NANA, DCRA, and
the ANC woul d have until May 29" to respond.

And then, the Board wll review this
information today at a Special Public Hearing, and
this is before you today to deal with a request for
di sm ssal, Mtion for D sm ssal

CHAl RPERSON (RIFFI'S: Indeed, it is. Thank
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you for that quick overview and let ne state to get us
started here that we did it |last meeting nove us up to
date to try to get submtted docunments so that we
could ascertain just enough to deliberate on the
not i on.

O course, it's always difficult to
del i berate on a Mdtion to Dismss wthout review ng
everything in order to get to the basis of the
substance and the facts and the bottom line, so to
speak. Did you want to interrupt ne?

MEMBER ZAI DAIN: Yes, | do real quick. For
the record, 1'd like to state that | have read all the
rel evant testinony, subm ssions and reports, et cetera
and will be participating in the voting of the notion.

CHAl RPERSON (RI FFI' S: Good, and we’ re happy
to have you and | will introduce you when we actually
get the public hearing in the afternoon going, but to
get through nost of this, M. Zaidain who is
representing the National Planning Comm ssion for us.

Let us nove quickly into that.

V¢ did have the additional subm ssion from
Shaw Pittman and Sunrise, which was trying to
establish again enough base |evel that we m ght be

able to deliberate on all of the issues that were
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comng before us just to take up the Mdtion to
Dismiss, and | would Iike to open it up.

As | have gone through this and
del i berated, it seens |ike we have honed two, several
main topics and | think we can be clear enough and
also correct in limting themto the three that are
actually wevidenced in the Nebraska Neighborhood
Associ ati on Subm ssion of May 29, and we mght want to
focus our discussion briefly on that.

Al so, before we get fully into the notion
it’s conme to our attention that the subm ssion,
requi red 14 days before the hearing, an appeal was
done today. | would just make the statenment that, in
fact, our deliberations on this notion do not
incorporate the review of that as it cane in this
nmorni ng and we were unable as a Board to | ook at that
and review it, so.

COW SSIONER M TTEN. M. Chairman, if now
is the time, | would address nyself at least to the
first of the three issues raised in the Nebraska
Avenue Nei ghbor hood Associ ation submi ssion of My 29"
which is Exhibit 29. Wuld you like nme to?

CHAI RPERSON CGRI FFI S: Sur e. Yes.

Absol utely.
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COW SSIONER M TTEN: Junp into that. This
subm ssion details, not in depth, but it at |east
sunmmari zes the three issues that NANA raises in this
appeal and the first issue is that Sunrise’s architect
stated in the affidavit that the plans wll include
revisions to the el evator/ nmechani cal penthouse.

No changes were made that woul d have any
i npact on the total FAR of the project, and then the
appel l ant has raised the issue, two issues | guess,
within the context of that point.

One is that the elevator that the
applicant has proposed can not function within the
pent house that is being provided, and then the other
issue is that there is sone change to the gross floor
area on the seventh fl oor.

As it related to the first point, which is
the functionality of the elevator, that’s really not a
concern of the BZA, because it’s not a | and use issue.
That’s a building code issue as | see it, and whet her
or not the elevator will function w thin the penthouse
as designed is an issue for DCRA to determ ne not for
us and in fact could not be appealed to us because
it’s not a |land use issue.

The other issue, the other point raised
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about the change in the area of the seventh floor is
one that, | think, we don’'t have enough information in
the record at this point to just cast aside, and the
reason | say that is, we do have the affidavit from
M. Ruis (phonetic)that the total FAR of the project
has not changed and that, in fact may be true.

Wiat | would i ke to have sone di scussion
on and perhaps we would need to have sone narrow
testinony on this subject is what necessitated the
change illustrated in Attachment D to the NANA
subm ssion and what, in fact, was the inpact if any on
FAR | think that needs nore explanation before | can

be satisfied that, in fact, there has been no change
to the density of the project.

So | would say that there’s a narrow i ssue
as it relates to the change in FAR or a potential
change in FAR and the functionality of the elevator is
none of our concern.

CHAI RPERSON (R FFI S: Good, and let ne al so
reiterate and add on to that several issues that are
brought up. There are sone life safety issues. There's
some circulation, there was talk back further
al though we’ ve consolidated this, of egress issues and

obviously those aren’t |and use and zoni ng i ssues that
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we would take up and we would not, if even at the
appeal, would not be able to hear any testinony on
that for frankly just the lack of jurisdiction.

Your point as |I'mhearing it, however, is
what we’'re looking for in any appeal would be new
evi dence that could not have been known before the
ori gi nal appeal.

COW SSI ONER M TTEN: Yes.

CHAI RPERSON GRI FFI'S: You' re stating the
fact that in a conparison of elevations, there appears
to be an addition that was not in the original
docunents, in the original appeal and there is
question in your mnd, and as | stated I’ m hearing you
say that there is not the sufficient docunentation to
either say it adds to FAR or it does not add to FAR
But it was, as you are looking at it, a physical
change.

COW SSI ONER M TTEN: Correct.

CHAl RPERSON (RIFFI S: Ckay. Do you want to
take each of these issues in notion, or should we just
conti nue dowmn? Why don’t we conti nue down?

COW SSI ONER M TTEN: Fi ne, woul d you |ike
me to keep goi ng?

CHAI RPERSON &I FFI S: It seens to Dbe
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rolling well so far

COW SSIONER M TTEN. Al right, so Issue 2
is that the plans provided by Shaw Pittrman in their
May 22" submission to the board are inconplete, biased
and msleading. They do not reflect the building
permt application materials. | guess the contention
made by the appellant is that there’'s materials that
were omtted and those materials, at least in part,
are included in Exhibit E.

Again, this relates to, at |east what's
being offered to us in Exhibit E relates to the actual
functioning of the el evator.

CHAI RPERSON GRI FFI S: Ri ght .

COW SSI ONER M TTEN. Wi ch again is not
our concern.

CHAI RPERSON GRI FFI' S: | ndeed.

COW SSIONER M TTEN. So, | don’t think
that the requirenent, and | wasn’t here for the My
21" discussion, but we certainly are not required to
receive everything that Sunrise submtted to DCRA,
only those things that are relevant to | and use issues
for the Board, and nore narrowWy, this appeal.

So, | don’t think the fact that we didn't

receive certain subm ssions that had been given to
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DCRA is a de facto | ack of conpliance with the request
of the Board. So, | don't find any nerit to
Appel l ant’ s | ssue 2.

CHAIRPERSON GRIFFIS: And | think for
absolute clarity, and | don’t think we stated it
outright but actually, let ne just go back a little
bit to the bigger picture in terns of when we heard
this appeal and the schedule and the process that
actually went to and responded to the Zoning
Conmi ssi on and went fromthere, which as |I’m doing and
| believe I"mcorrect, actually led to a lot of the
changes with the elevator that is of issue and
surroundi ng i ssue.

Again we need to underscore the fact that
there is numerous things within the building process
and the permtting process of shop draw ng
docunent ati on and specific how to build docunentation
that would not go directly to any sort of zoning issue
for us, if we had seen those docunentations or not.
don’t anticipate we’'d ever see those.

But the inportant issue and what | had
just touched on when you brought this up is, that
al though there’s a permt nunber that’'s associated and

we did talk about this |ast, what happened through the
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whol e course of this was there was a nodification to
t he exi sting base building permt.

So, | just wanted to be clear for the
Board that we are actually |ooking at a process. On a
normal schedule, if there’s such a thing for
permtting, you have nunerous subm ssion of docunents
in terns of the constructibility and nmeans and met hods
of getting out of the ground. So a slight aside, but
Il have you conti nue.

COW SSI ONER M TTEN: COkay, then | w |
press on with Issue 3. That issue is that new
informati on from DCRA that was provided on April 10,
2002 shows a non-conpliant rear yard structure and
i ncrease in FAR

There’s nothing in the — at least to ny
reading of it, there’s nothing in the My 29"
subm ssion that speaks to the non-conpliant rear yard
structure, so | don’'t know precisely what is being —
what the point is there, although it nmakes reference
to newinformation and that, at least as it related to
this notion, has not been provided.

And also, the increase in FAR in
references nmade to Exhibit F and Exhibit F seens to

relate, |1’ve never seen one of these before, it says
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that it’'s the conputer calculations for the first -
t he Zoni ng Adm nistrator’s conputer cal cul ati ons for
the first floor perinmeter and gross floor area, but it
seens to relate to the functioning of the elevator,
and this does not seemto ne to be — the purpose of
t hi s docunment does not seemto be, to cal cul ate zoning
density.

So, even though there’s an area that is a
total area at the bottomof the third page, we have -
there’s no way that we woul d know whet her or not the
square foot neasurenent has been perfornmed the way
that zoning density is calculated. So, | don't really
know what concl usi on we’re supposed to draw fromthis
docunent .

If we were to decide to go ahead, you
know, with a narrow hearing, this mght be an area
that we would want to at | east give the applicant or
the appellant sone latitude to at | east nake a show ng
that there is sone relevance to the docunent, but |
don’'t see anything here that gives ne pause on its
face, and I certainly wouldn't say that we shoul d have
a hearing exclusively on this subject.

CHAl RPERSON (RIFFIS: Rght. | think there

is sone anbiguity of what this information is and what
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point it’s trying to make. The analysis isn't in front
of us at this point.

COMW SSIONER M TTEN: And maybe just to
flush out conpletely sonething that you had raised
earlier, which is there was a subm ssion nmade today
and we have not read the subm ssion. W know generally
what’s contained in the submssion, whichis that it’s
t he pre-hearing subm ssion by NANA for the appeal, and
presumably these issues are flushed out in greater
detail .

But | don't think there’'s any |ack of
fairness on the part of the BZA proceedi ng, w thout
having read those docunments, because the appellant
knew that we were going to be taking up this issue of
the Motion for Dismissal today and certainly should
have put in front of us anything that was relevant in
a tinmely manner for deciding that notion.

So, | just wanted to maybe weigh in on the
point you had raised earlier, specifically as it
relates to the fact that they did not really elucidate
for us, you know what’s the significance of Exhibit F,
what’s the non-conpliant rear yard structure. D d I
make nyself clear there?

CHAl RPERSON GRI FFI'S: Yes, very clear. It
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goes to the heart of ny problemwith this and that’'s
t wof ol d. | basically said it but trying to decide
wi t hout the conplete information and addressi ng each
of these issues, which actually goes to a full blown
appeal, it's very difficult to get to the bottom

And, | think the nost inportant thing for
this Board in all we try to do at all points is get to
the facts, get to the substance of the issue in order
that we m ght nake a decision on it.

My concern in this specific case, in
particular, is that in some respects it |ooks Ilike
there’s a |l ot of searching going on and grabbing for
some new i nformation and | nean, the anmount that we
can discharge of not within our own jurisdiction
supports sonme of ny feelings in that.

I think what we need to do at this point
is just gauge how strongly we feel that the
information that we’ ve evidenced today, and [|’'m
recalling two issues, is that sufficient enough for us
to deny the notion to dismss, which would set this
for the appeal, and |I think it mght be, in fact,
advant ageous for this Board in its pursuit of the
facts and the substance to |limt the scope of the

appeal if, in fact, that’'s the direction we went.
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MEMBER ZAIDAIN Just to clarify, make sure
I’'m in an understanding with what M. Mtten is
saying, there' s been several issues that have been
brought to our attention in terns of the discussion
about this appeal. But it seens to ne, you have weeded
out the relevant issue with the BOCA code and rel evant
safety concerns there.

The DCRA subm ssions are materials that
may or nmay not have been seen, et cetera, things |ike
that. But the real issue before us in ternms of whether
or not we go on to hear this case is the change in FAR
resulting fromthe change on the seventh floor. Aml
under standi ng that correctly?

COW SSIONER M TTEN: As | see it, that’'s
the only thing that | can unequivocally say gives ne
pause. Now whether or not | believe that the
appel l ant has the capacity to neet their burden of
proof to prove that there has been a change that now
causes the density to exceed what is permtted, |
don’t have enough information in the record.

But | do have — there are unanswered
qguestions for me to the point that | think we need at
| east sone narrow fact-finding on the issue of the

change in the configuration of the seventh floor, and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




18

if that’'s all we want to hear, then that’'s fine. |
guess | would argue for a slightly broader scope to a
hearing, but I don’t want to interrupt you any nore.

MEMBER ZAI DAIN. No, | just wanted to nake
sure | was in understanding with your position,
because | think you' ve got some good points,
especially when it relates to the elevator and its
wor ki ng capacity and things such as that. | think
that’ s beyond what we’re | ooking at. W need to focus
on what the issue is and determ ne whether or not that
warrants hearing on the devel opnent or not, so.

COVMM SSI ONER M TTEN:  Ri ght .

CHAI RPERSON GRIFFI'S: Let ne al so speak to
the FAR because | think clearly the record shows in
the past appeal that we did not solely rely on one
source to calculate the FAR and the FAR square footage
and | think that will have sone rel evancy.

We, in fact, did our own cal cul ati ons on
it but I amin limted agreenent, Ms. Mtten, with you
in terns of not having at |east enough addressed to
show that that didn't go toward FAR, and it doesn’t
appear from what we have that there nmay have been
physi cal change. It could be an enclosure of an area

that already went to FAR It may not be.
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(O f m ke question.)
CHAI RPERSON GRI FFI' S: No, indeed not.
M5. HOLMES: M. Chairman —

CHAl RPERSON GRI FFI'S: Let’s just make sure

(OFf m ke question.)

CHAI RPERSON GRI FFI'S: Are all the parties
in this case here today?

DR. FRYE: No. Qur president’s not here.
He's in court. He has to -

M5. HOLMES: M. Chairman, rules do permt
you to allow testinony from the audience for
clarification. There is a representative of NANA as
well as a representative of the ANC, and as a
representative of the applicant or actually Sunrise,
we would |ike to understand what the issue is with the
FAR, because we filed in our filing, attached as
Exhibit A, the plans showi ng the before and after.

CHAI RPERSON GRI FFI' S: Ri ght .

M5. HOLMES: And the permt we received
fromthe city was sinply to elimnate the elevator
pent house, no other changes to the plans. There has
been no change to the seventh floor and, if you | ook

at that drawing, it shows on the bottomthe plans that
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were in the record on Cctober 24, 2001, and at the top
it shows the change. There has been absolutely no
change to the seventh fl oor.

CHAl RPERSON GRI FFI'S: kay, this is a good
point. Wiy don’t we have all the parties up to the
tabl e and, we need to introduce for the record because
I think this is going to be inportant in ternms of
however this goes that everyone understands what we're
| ooki ng at because we can be archaic in what we're
tal king about, and | wunderstand what Ms. Mtten's
tal king about but you all may not. Do you have al
the subm ssions in front of you?

PARTI CI PANTS: No.

CHAI RPERSON GRI FFI' S: Ckay, well then I'm
going to ask for cooperation and shared docunents
then, and I’mgoing to call your attention, first of
all, to the —

DR. FRYE: Let ne say right nowthat this
is unfair because the president of this organization
is the major one doing it. He is very much aware of
all of the details, and if there has been a change and
she can speak to it. Maybe she can not speak to it.

CHAl RPERSON (RI FFI S: Ckay, we’' |l take that

under advisenment. Let me just be clear and have you
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i ntroduced.

M5. HOLMES: |I'm Marilyn Holnmes from
Advi sory Nei ghbor hood Conm ssion 3G

CHAI RPERSON GRI FFI' S: Good.

M5. HOLMES:. | attended the hearing today
nerely to observe the proceedings. | was not notified
that there would be an opportunity to nmke a
presentation and I’ mnot prepared to do so and | have
to enter an objection, although | appreciate very much
your willingness to try to understand this.

I think it’'s extrenely unfair on the
applicant to do so under circunstances where we’'re not
prepared to give you informati on you need.

CHAI RPERSON GRIFFI'S: So noted. This is
what | intend to do is just make clear what we're
saying. |I'’mnot taking any testinony today, nor do |

expect or want any sort of presentations. So if we can

bring a little clarity to where we are, | think the
Board has enough. W can sit you all down and
deli berate. | have no question of that.

| think in order to hopefully save tine,
if and when we see each other, or this afternoon, it
is helpful for you to understand what we are trying to

say. So, please continue.
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DR. FRYE: |’'m Doctor Frye, the Nebraska
Association. Wiile | ama little bit famliar with
this, there has been a change on the seventh fl oor due
to the elevator which will increase the FAR

CHAI RPERSON CGRI FFI S: kay, j ust
i ntroductions at this point.

M5. DWER Maureen Dwyer with Shaw Pittnman
for Sunrise.

MR. PRINCE: Allison Prince wth Shaw
Pittman for Sunri se.

CHAI RPERSON GRI FFI' S: Thank you. Hold on
for just a nonent. | want to draw your attention to
A-202. There is a clouded area on the roof and then,
are you in possession of the May 29 subm ssion of the
nei ghbor hood associ ati on?

M5. DWYER Yes.

CHAI RPERSON GRI FFI'S: W have a copy down

there also. Wat | believe Ms. Mtten is talking
about, let’'s go to if you open them both up
si mul t aneousl vy, t he nei ghbor hood associ ation

subm ssion in Section D original elevation and conpare
it to the clouded area on A-202.
It appears that there is an encl osed area

with actually two kind of straight wi ndows that have
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appeared and that is, | believe, the inpact that M.
Mtten 1is talking about. There’'s not a clear
i ndi cati on of whether that was covered always and
went to FAR was not. There just wasn't sufficient
information and that’s the area in which we're tal king
about .

M5. DWER: In our filing, our Exhibit A
we filed a copy of the plans that were filed in the
record. | do not know what these plans are that NANA
has filed. They' re not dated. They' re not identified.

I’ mnot sure where they canme from

DR FRYE: You're famliar with them |I'm
sure.

M5. DWER But | do know —

CHAI RPERSON CRI FFI'S: Let’'s just keep it
cordi al .

M5. DWER: Right, that the plans that we
filed show the plans that are in the record and
there’ s been no change on that w ndow area. Wiat NANA
has filed may have been a nmuch earlier plan that
didn’t show the windows in any event. That area has
been covered and included within FAR, so there’s no
change within FAR

DR FRYE: Actually, this came from one of
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the large prints, the blueprints, that was gotten from
dowmntown and the large blueprints show there’'s a
definite change in that particular spot increasing the
FAR.

M5. DWER And | would just respond that
t he area has been covered and included in FAR and the
windows if, in fact, they were changed fromthis plan,
in no way changes the FAR, and the plans that we filed
were the plans that were filed wth the city in
connection with the revised el evator draw ng.

They’ ve been in the record of the BZA and
the Zoning Comm ssion and they are the plans that were
part of the permt that was issued, and the city
permt said revised el evator penthouse only. No other
change.

CHAI RPERSON GRI FFI'S: A-202 was the sane
el evation that was part of the original appeal, that
area?

M5. DWYER: Yes.

CHAI RPERSON (R FFI'S: And that also went to
t he commi ssi on?

COW SSIONER M TTEN:  Yes. M. Chairnman
on the issue of the front elevation, and that’'s the

first page of Exhibit D.
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CHAlI RPERSON GRI FFI' S: Yes.

COM SSIONER M TTEN:. Staff is going to
pull out the file on Appeal 167 — | nmean if we want to
di spatch with it today, we have to establish what was

DR. FRYE: Please don’t dispatch with it
today. This has been hours and hours and hours and
hours of work. Don’t treat it like it’s nothing. This
is our time. These people get paid for their work. W
have spent hours and hours for two years doing this
stuff.

COM SSIONER M TTEN: Dr. Frye, | fully
appreciate this.

DR FRYE: | don’t think you do, M.
Mtten.

CHAI RPERSON GRIFFI'S:  Wel |, let’s Dbe
cauti ous because | can speak for her and | think she
does, and | think you underestinmate the fact of how
much time we actually spent also taking a | ook and how
seriously we take this issue.

DR FRYE: |If you do, you could not
possi bly say what you’' re saying.

CHAI RPERSON GRI FFI S: | ndeed, wel .

DR. FRYE: To go forward to a hearing is
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what it shoul d do.

M5. HOLMES: Your Honor, nay | be heard?

CHAI RPERSON GRI FFI' S: Briefly, yes.

M5. HOLMES: As | indicated, |’'m not
prepared to nake a substantive presentation, but it
seens to nme if there’s this nuch dispute, factual
di spute, as to whether there is an issue to be heard
at a hearing, then the noving party has failed inits
burden of convincing you that there isn’'t an issue
that needs to be heard. As a result, | would argue
that we ought to have the opportunity to make our

presentati on.

CHAI RPERSON GRIFFIS: And | appreciate
that. What | don’t want to do is get into total
argunents on that. | nean | think we evidence that

ourselves in statenents when we began the fact that
it’s always difficult wthout having everything in
front of you and you don’t know what to ask for
necessarily.

| was hoping that perhaps that this notion
may expedite things or at |east fine tune things, but
what | don’'t want to do is get involved. This is an
unraveling situation. | nean we could go into a ful

bl owmn appeal this afternoon, although nost of you are
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not ready to do that.

COW SSIONER M TTEN: | would recommend
that we just take two mnutes to allow staff to pul
up that file, see what’s in that file, and then we can
pr oceed.

CHAl RPERSON GRI FFI S: Ckay. Are there ot her
t hings we can do on this?

MEMBER ETHERLY: M. Chairman, on a lighter
note, | would just sinply extend ny apologies to ny
col | eagues. As nmany of you know, we were scheduled to
hear this matter |ast week, but due to an unavoi dabl e
conflict with ny professional commtnents, | was
unabl e to be present to maintain our quorum

So, I'd like to extend that apology to ny
col |l eagues and to all nenbers of the comunity who are
involved in this case. Thank you very nuch, M.
Chai r man.

M5. HOLMES: If there’'s tinme, 1'll raise
anot her i ssue.

BOARD MEMBERS: No.

M5. HOLMES: Well, you're allow ng Sunrise
to give you argunents on one isSsue. I’d like to
address an issue that you previously disposed of that

you did not allow us to address.
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CHAlI RPERSON GRI FFI'S: Wiich is the issue?

M. HOLMES. Wi ch is the question you were
di scussing earlier relating to the non-conpliant rear
yard structure. Again, | apologize for not being fully
prepared to address this, but it is ny understanding
that the earlier plans for this building indicated and
t he Zoning Adm nistrator |ooked at that structure and
said it was sinply a retaining wall

The nore recently filed plans on which
this nost recent building pernmit is based, nake it
clear that that is a balcony. It is incorporated into
the building. It includes electrical wiring and ot her
features that nmake it clear that it is a structure in
the rear year. It’s non-conpliant because the rear
yard setback is required at that part of the property
and this part of the buil ding extends.

CHAI RPERSON GRI FFI'S: Do you know how far
off the ground it is?

MS. HOLMES: |'msorry, | was not prepared
to address this. | sinply —

CHAI RPERSON GRI FFI'S: Do you know if you
have that information?

M5. HOLMES:. It’s at the top of a set of

stairs.
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CHAI RPERSON GRI FFI'S: Wo has it?

M5. HOLMES: | assune it’s at |east eight
feet to ten feet tall

CHAI RPERSON CGRIFFI'S: | see. | see.

DR. FRYE: You have it in the new stuff
that canme in today.

CHAI RPERSON GRI FFI S: Ckay.

M5. DAWER And, M. Chairman, | would just
again state for the record that there were no changes
made to the plans with regard to any other feature.

CHAI RPERSON GRI FFI' S: Ri ght .

M5. DWER: That all the plans are in the
record. The Board fully addressed all of these issues.
The Zoni ng Comm ssion addressed them It cane back to
t he board. There was reconsi deration, a second request
for reconsideration and hopefully when staff returns,
they will confirmthat the plans that we attached as
Exhibit A were indeed the nost recent plans filed in
the record, which have been before the conm ssion and
the BZA. There has been no change.

DR FRYE W net with DCRA on May, | think
it was, in May and got the recent updated plans, and
that was just a few days ago. | don’t know what she’s

tal king about. W were not able to have those. They
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are recent to us, and we’re naking our — what we’ve
been doing on the basis of what we got, the new
materi al .

CHAI RPERSON GRI FFI S: Ckay.

MEMBER ETHERLY: M. Chairman, at this
point, it mght be appropriate perhaps to take a short
recess to allow staff tinme to secure the appropriate
materials for the record.

CHAI RPERSON GRIFFI'S: | would agree. W'l
take five mnutes. W’'Il go help staff find the
docunents.

(Wher eupon, the above-entitled matter went
off the record.)

CHAI RPERSON GRI FFI'S: \Were we were and
left off, | think I can have you folks sit down
because | think I know and have a good handl e on where
we're going to go with this at this point.

W did go in and | ook at the docunentation
and | don’'t think it’s frankly what we were | ooking
for, so it’s not answering our question at this point.
The issue still is there and so, what | want to do —

M5. DWER M. Chairman, can | just say
one thing.

CHAl RPERSON GRIFFI'S: Very briefly, please.
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M5. DWER W included as an exhibit to
our filing, Exhibit E, a copy of what NANA filed on
Decenber 3, 2001, and this was in the record of the
Zoni ng Conmm ssi on case which then went to the BZA, and
inthat filing, they have attached the identical plans
that we filed and included as Exhibit A

So it’s the sane drawings that we're
tal king about. It shows in those drawi ngs the w ndow.
Those are the plans that they have in the record and
that they responded to.

DR. FRYE: Correction. W got ours in My
f rom DCRA.

M5. DWER | do not know what My pl ans
they are responding to but the plans that are in the
record, the plans that everyone reviewed are the sane
plans that we filed in Exhibit A

CHAI RPERSON GRI FFI S: Ckay.

M5. DWER: And it shows no change in the
seventh floor at all.

DR. FRYE: W’'re tal king a new plan, new
i nformation that was given to us later

CHAI RPERSON GRI FFI'S: And now, | think we
have put our finger on the crux of the issue that's

before us. And so, without arguing it exactly today, |
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think we can find a direction that wll be nore
efficient than frankly kind of skipping around as
we’' re doing right now

So let us proceed with that, and as it
occurs to ne and as we have been going to, obviously
this is the one issue just the clarification. | think
that’s what we’d be | ooking for, and the second is the
i ssue, again |I’mseeing nore of a |ack of information
at this point that we need on this rear structure or
addition, | think also perhaps nmay have to be fl ushed
out. But let ne hear from other Board nenbers and see
how t hey feel on that.

COW SSIONER M TTEN M. Chairman, | think
we don’t have a sufficient anmount of information in
the record of this appeal to determ ne whether or not
there has been a change to the seventh floor that
affects FAR W would like to get that informtion.
This is clearly not the time and | think that would be
a very narrow i ssue for a hearing, and the issue about
the rear yard structure, | don’t know that there’s
anyt hi ng that has changed.

I woul d suggest that if the appellant can
show that there has been a change, so they could show

that this is sonehow rel evant to the new appeal that
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that woul d appropriately be within the scope of the
appeal and that perhaps since they' re not prepared to
do that today, that as a prelimnary matter to if we
decide to go forward with the hearing that it woul d be
a narrow scope of the issue of the seventh floor and
everybody can submt dated draw ngs and everythi ng and
we can just satisfy ourselves as to what is correct.

And then, if the appellant can show t hat
there has been a change that relates to this rear yard
structure, that that would then be included in the
scope of the appeal.

O herw se, it would excluded but there
woul d be this prelimnary matter and we coul d vote on
that whether it was relevant or not relevant and then
proceed wth a very narrow scope to a hearing on the
appeal, because these other issues raised by the
appellant are not relevant. They are building code
i ssues.

CHAI RPERSON GRIFFI'S: | would absol utely
agree. | think that is well said and very clear that
we would look to a very brief and succinct, direct
prelimnary show ng at the schedul ed date, and we nmay
well be able to dispense quickly with each of these

t wo i ssues.
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COW SSIONER M TTEN: | woul d nmake a notion
then, M. Chairnman, and | would nove that we deny the
Motion to Dismiss as it relates to the issue of the
seventh floor, and the non-conpliant rear vyard
structure, and grant the Mdtion to D sm ss based on
the other issues related to the functioning of the
el evat or.

And then, | would just el aborate on that
by saying | would want as a prelimnary matter to the
hearing on the appeal, that the appellant has to show
how the rear yard structure has changed from what the
applicant originally had shown on the plans so that
that would be relevant on the appeal in this case.
O herwi se, we would only hear the issue on the seventh
fl oor.

CHAI RPERSON GRIFFI'S: | woul d second that.
Any other questions, discussions, clarifications?
Board nmenbers?

MEMBER ETHERLY: M. Chairnman, just for the
sake of discussion, | wll be voting against the
notion. | believe that these issues were very well
flushed out at our prior session on this matter, the
session in advance of | ast week.

W had some questions raised at that
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neeting that directed the appellee to provide sone
very specific responses on the form of an affidavit
from the architect, one stating that there was no
change, which went to FAR

We received that affidavit, yet we still
at this point for some reason are not at a confort
level. | do not believe that the case has been nade
for this appeal to nove forward, and for that reason,
M. Chairman, | will be voting against the notion.

CHAI RPERSON GRIFFIS:  Very well, M.
Et herly, thank you very nmuch. So, we’'re in the mddle
of a notion and deliberation. |1’mnot going to take
any coments. Anybody el se?

MEMBER ZAIDAIN. No, | agree with M.
Mtten. | think you know despite the frustration on
both sides, there is one vague issue that just needs
to be handled out for the sake of security for
everyone, and as long as we can limt it to those two
matters, one being prelimnary, one being the
substance of the hearing, I'Il vote in favor of the
notion, but it has to be rendered to that issue
st at ed.

CHAI RPERSON GRIFFI'S: Very well, and |

think that clearly the burden is on the appellants in
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the entire appeal, but also in the terns of the
showing initially, and I think that is what you were
searching for is just the exact docunentation that
either shows it up or down so to speak. O hers?
Anything further we need to do on this? Then | would

ask for all those in favor of the notion signify by

sayi ng aye.
BOARD MEMBERS: Aye.
CHAlI RPERSON GRI FFI'S: And opposed?
MEMBER ETHERLY: No.
CHAI RPERSON GRI FFI'S: Thank you very nuch.
W can record that vote and then we' |l just give quick

clarification of the schedul es and what we’'re doing
and then we will nove on.

SECRETARY PRU TT: Staff wll record the
vote 3-1 to deny the Mdtion to Dismss concerning
issues related to the seventh floor and rear yard
structure. Mdtion made by Ms. Mtten, seconded by M.
Giffis, M. Etherly in opposition.

COMM SSI ONER M TTEN: And M. Zaidain in
favor.

CHAI RPERSON GRI FFI'S: So what day is this
going to be called, the 16'"? Ckay. Ckay.

MS. BAILEY: The 18", June 18", The
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hearing is schedul ed for June 18", M. Chairman.

MEMBER ETHERLY: M. Chairman, | will note
for the record that I am at this point presently
schedul ed to not be here on June 18", just as a point
of information. | understand that based on a
prelimnary |ook, it does not appear to be a quorum
issue for that day, but it will merit some checking to
be certain.

CHAI RPERSON CGRIFFI'S: Okay, well we're
going to have to do that.

COW SSI ONER M TTEN: | woul d al so, | see
that the appellant, the representative for the
appel lant is gone, but 1'Il just state for the record
that they do have the obligation at the comencenent
of the hearing to nmake a show ng of rel evance on the
i ssue of the non-conform ng rear yard setback.

CHAI RPERSON CGRI FFI S: Ri ght. I think we
may | ook to making a note of that and sending it out
and we can send that to everybody invol ved.

COW SSI ONER M TTEN: Thank you.

CHAlI RPERSON GRI FFI'S: kay, anything el se?
Everybody clear? OCh, you're going to get ne in so
much troubl e now.

M5. DWER: Just a tiny clarification.
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CHAlI RPERSON GRI FFI' S: Yes.

M5. DWER They’ ve made their filing today
for the hearing on the 18" so is there any additi onal
filing that they will be making in the record?

CHAl RPERSON (R FFI S: Yes, ny under st andi ng
is there is no additional filing, that we have set -
we’ ve al ways been on track with the schedule for the
schedul ed appeal. W do not anticipate anything el se.
Correct ne if |’m w ong.

COMWM SSIONER M TTEN: Well, it’s possible
that they would nake a witten submission on the
rel evance issue.

CHAl RPERSON GRIFFI'S: W' re going to need a
written response, are we not?

COW SSI ONER M TTEN: Wl |, the responses,
t hey can make the showi ng right then.

CHAl RPERSON (RIFFI'S: I n two weeks, though,

let’s think realistically whether we can deal wth

t hat .

COW SSIONER M TTEN: It’s their burden to
show.

CHAIRPERSON CGRIFFIS: |I'm just saying
timng, that’'s all. Do we want to require what

they’'re submtting in a week and then we have response
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in a week?

COW SSI ONER M TTEN: | don’t know.

M5. DWER We're fine with them presenting
at the hearing. | just don't want sonething comng in

the day before the hearing.

CHAlI RPERSON GRI FFI'S: No, and forgive ne |
didn"t make it clear. In nmy mnd, | was thinking we
were going to get that and they can submt it but it’'s
going to be on whatever date it was at the hearing
date, because | didn't see — we don't have tine to
have the responses in and back.

COW SSIONER M TTEN: Well, that's fair.
| nean it’s fair because actually if they can’'t show
it’s relevant. Normally, because we don’t have the
sort of prelimnary review of the nerits of the
appeal, we would just sort of take it all up and | et
everyt hing in.

CHAI RPERSON GRI FFI' S: Ri ght .

COMWM SSI ONER M TTEN: So presunmably, the
rel evance is already shown by their subm ssion. This
woul d be anot her opportunity for themto enphasize why
it’s relevant. So, if we did give them sone period of
time to submt additional docunentation which the

appel | ee coul d respond, maybe corporation counsel can
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help us with timng on that, what's fair. But clearly,
we want it all in before the hearing.

CHAI RPERSON GRIFFIS: And | think the
[imted nature of the scope and how we’ve [imted the
entire piece doesn’'t warrant such a structured
subm ssi on

COWM SSI ONER M TTEN:  Okay.

CHAI RPERSON GRIFFI'S: 1'd say we're safer
now, in fact they’ ve even left, that we're losing
time, that we’'re better off getting it the day of.

COW SSI ONER M TTEN: Ckay.

CHAlI RPERSON GRI FFI' S: Good, unl ess others
di sagree. In which case, we can adjourn the public
neeting of June 4, 2002 and we’ll sinultaneously cal
the afternoon public hearing to order and wsh
everybody a good afternoon and al so thank you for your
patience as we get through some of our other course of
wor K.

(Wher eupon, the above-entitled matter was

concluded at 2:45 p.m)
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