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P-ROCEEDI-NGS
10: 14 a. m

CHAI RPERSON GRI FFI' S:  Good nor ni ng, | adi es
and gentlenmen. Let me call to order the 4'" of Apri
2006 Public Meeting of the Board of Zoni ng Adj ust nent
of the District of Colunbia. My nane is Geoff
Giffis, Chairperson. Joining ne today is Ms. Ml ler,
Vice Chair, and M. Etherly. Representing the
Nat i onal Capital Pl anning Commi ssionis M. Mann with
us on our neeting. W have rotating Zoning
Comm ssioners that have heard cases and we nay
anticipate their appearance, depending on the case
that is call ed.

That being said, | apol ogize for our late
start this norning. It is inmportant for wus to
finalize all our Executive Session pieces and cone out
for our decisions. W wll get you out of here in a
timely fashion, | do believe, this norning.

Let me ask that people just turn off their
cell phones and any ot her apparatus that may disrupt
our transmssion. |'mgoing to skip through a | ot of
maj or announcenments in ny openings and nove right
i nto.

O course, this is our Public Meeting. W

are going to be calling cases for deliberation,
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nmeani ng all these cases have, obviously, been heard
and gone through their public hearing. This is an
opportunity for the Board to reexam ne the el enents
and also cone to a decision on these cases. No
opportunity is afforded anyone to give additional
testimony or evidence into the record, as the record
is closed on each of these cases.

| will tell you, as |'msure you are aware
havi ng been t hrough t he public hearing al ready, we are
bei ng broadcast and a record is being created of our
and all our public appearances.

Wth that, |let me say a very good norning
to Ms. Bailey with the Ofice of Zoning who is sitting
on nmy very far left, M. My, also with the Ofice of
Zoni ng cl oser to us.

Let's get right into our agenda this
norning and call the first case for our decision.
amgoing to nove a little bit the chronol ogy of the
cases that we have before us this norning and ask, M.
My, if you wouldn't mind calling 174507

MR,  MOY: Yes, sir. Good norning, M.
Chai rman and Menbers of the Board. The first case for
decision then is Application No. 17450 of James Fife
and Cat herine MCulloch, pursuant to 11 DCVR 3104.1,

for a special exceptionto allowa rear addition to an
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existing single-fam |y rowdwel | i ng under section 223,
not meeting the |ot occupancy requirenents, section
403, and nonconform ng structure provision under
subsection 2001.3, inthe R-4 District at prem ses 614
A Street, N.E., that's in Square 867 and Lot 97.

On March 21, 2006, the Board conpleted
public testinony on the application and scheduled its
decision to April 4, 2006. The applicant was expected
to file revised drawings to reflect changes in plans
that were subnmitted on March 21, 2006. That filingis
in your case folders, M. Chairnman, and is identified
as Exhibit 37. These are revised drawi ngs to sheets
C6, Al, A2 and A3. And that conpletes the staff's
briefing, M. Chairman.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch, M. My, and | appreciate your reading
of that and we, obviously, appreciate getting any
additional filings. As you said well, M. My, we
asked for these because the changes that were brought
up during the hearing, based on the fact that the | ot
occupancy of the front portion of that, which was the
bay, which created, | believe, it's an open court
there, was not initially calculatedinto the total | ot
occupancy, neaning that there is a foot or so

di nensi on that needed to be taken off of the addition
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as proposed. And there were a couple of iterations
and possibilities of that.

| know in ny own deliberation that the
record is conplete on this, at the hearing tine,
except for the drawi ngs that refl ected t hose changes,
and | think it's appropriate for us to nove right to
a notion for our deliberation on this. And | would
nove approval of Application No. 17450 for a speci al
exception. This is, of course, a 223 and that was
nonconpliant for lot occupancy in the R-4 Zone and
that woul d be for the prem ses of 614 A Street, N E.,
and woul d ask for a second.

VICE CHAIR M LLER:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
Ms. MIler. W ran through, in the record previously,
all the requirenents for the 223, but | can reiterate
that specifically here. Wll, clearly, there was no
evi dence and no persuasi ve evidence that went to that
this addition would negatively or potentially
negatively inpact light, air, use or enjoynent of the
adj acent properti es.

In fact, it aligns fairly closely with
that of the adjacent properties and their extensions
intotherear. It is enlarging a small interior space

and also the exterior space. | think it nmeets the
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entire criteria of special exception and Ofice of
Pl anni ng' s anal ysis concurred with that.

"1l open it up to any other coments or
deliberation. Very well. |If there's nothing further
by any ot her Board Menbers, we do have a notion before
us. It has been seconded. | would ask for all those
in favor to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI S: And opposed?
Abstai ning? M. My?

MR MOY: Yes, sir. The staff would
record the vote as 4-0-1. This is on the notion of
the Chairman Giffis to approve the application,
seconded by Ms. MIler. Alsoin support of the notion
M. Etherly and M. Mann. And we have a Zoning
Comm ssi on Menber participating, but not voting today.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch, M. My. Unless there's any objection
from the Board Menbers, | think we should waive our
rules and regulations and issue a sumary order on
this. Not noting any opposition, we can nove ahead in
that fashion, M. My. Very well. Let's nove ahead.

MR MOY: Yes, sir. The next case for
decision is Application No. 17420 of 1123 11'" Street,

LLC, pursuant to 11 DCWR 3103.2, for a variance from

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8

the | ot occupancy requirenents under section 403, and
a variance from the rear yard requirenents under
section 404, to allow an eight-story rear addition to
an existing building for nonprofit office and
residential apartment use inthe DR 5-E District at
prem ses 1123 11'" Street, N.W, that's Square 341,
Lot 807.

At its regular Public Meeting on March 7,
2006, the Board convened Application 17420 and after
di scussion set its decision on April 4, 2006. This
was to allow the Historic Preservation Review Board
staff tinme to respond to the Board' s request for
further <clarification, especially regarding the
set back of the upper story elenents to the rear of the
bui | di ng, approxi mately, 37 feet, and kept the record
open for any responses.

The filings are in your case folders. One
is fromHPRB dated March 13, 2006 and is identified as
Exhi bit 37. The office is also in receipt of a
response fromthe applicant, date of March 28, 2006,
and is identified as Exhibit 38. That will conplete
the staff's briefing, M. Chairman.

CHAI RPERSON GRI FFI'S:  Thank you, M. My.
Let ne open it up to anyone that would |ike to begin

on this. I think it was well worth the tinme in
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| eaving the record open to receive, as M. My has
laid out, a few of the additional subm ssions, that
being fromthe applicant and al so fromthe HPRB st aff
menber. | believe that it is informative.

"1l let others speak to this, because |
don't think that it brought to the clarity, in ny
m nd, of sonething that | was hoping, but |et me hear
from ot hers.

BOARD MEMBER ETHERLY: M. Chair, |'mnore
t han happy to junp in very briefly and very pointedly.
In all seriousness, we had fun with this case at our
| ast brief sojournwithit. | felt very strongly that
t he variance case was fairly convincing and | ai d out,
and in particular, as related to the i ssue of the HPRB
decision. This Board felt, | should say a mgjority of
the Board felt that it would be inportant perhaps to
seek sone clarification from HPRB, which we did
receive, as M. My noted at Exhibit No. 37.

I think that clarification sinply
reiterated what we already had i n our possession with
inthe record, that being in relevant portion, reading
from M. Calcott's nenorandum dated March 13, 2006
that this setback, approximtely, 36 feet, back from
the front elevation is dictated by the historic

building and would allow for the retention and
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rehabilitation of the main portion of the structure
wi t hout need for signi ficant alterations or
denolition. And it goes on and continues to preserve
t he vol une above it as open and allow for the rearing
desired by the applicant.

I felt fairly convi nced by t he
presentation of the applicant that the HPRB deci sion
did, in very significant part, contribute to the
extraordi nary and exceptional conditions cited at the
subj ect property. As has been alluded to in the
applicant's subsequent submittal at Exhibit No. 38,
this Board has, in the past, had occasion to | ook at
HPRB  deci si ons and gi ve fairly substanti al
consideration to those decisions as they relate to the
creation of certain conditions or certain constraints
on the site.

That taken with a nunber of the additional
observations that were presented through witten
and/or testinony by the applicant with regard to the
site, | felt again fairly convinced that a very strong
case was made with regard to the issues, the
extraordinary and exceptional conditions of the
subj ect site as it related, of course, not only to the
exi sting 1888 Queen Anne Row House, that | think was

of substantial consideration for HPRB, but al so sone
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of the additional needs as it related to the internal

configuration of the building, in particular, the
| ocation of exits on the -- wthin the subject
property, certain core elenments, if | recall

correctly, fromtestinony oral and witten.

So again, M. Chair, | feel fairly
confortabl e that the case has been nmade, in addition,
of course, to the approval of the Ofice of Planning
and the approval of ANC-2F, that we have a case that
is very ripe for positive and favorable action at this
time. Thank you, M. Chair.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much. Ohers?

VICE CHAIR M LLER: | find this case
troubling in that it's really the first case that |
have sat on where | haven't been convinced that HPRB' s
mandate of a design was, you know, the nost
appropriate or the only appropriate design for
Historic Preservation. | think, in this case, | was
| ooking for the practical difficulty issue. And |
think that when we look at that, it's not just that
practical difficulty is created by an HPRB deci si on,
but really by the underlying circunstances of the
property.

And in this case, when | |ooked at the
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transcripts from the HPRB neeting, | found it
troubling in that the views seened to be very
splintered and | didn't get a strong sense at all that
this was the only solution to protect historic
preservation and that there was any -- | guess they
don't necessarily consider zoning relief, but I think
usually when |I'm dealing with historic preservation
issues, it's that this is the only design that would
protect the historic preservation.

And I'm | ooking at this case and |'m not
convinced that there is no design that's possible
that's economically feasible that would require no
zoning relief and that coul d al so be approved by HPRB.
W got on to this because at the hearing we were
tal ki ng about, you know, why is it setback so far and
t he reason was, primarily, because that was what HPRB
had finally decided upon

But we really don't have any rational e by
HPRB that why this setback is so critical for
preservation reasons. | think that the letter that we
have from Steve Calcott from Ofice of Planning is
really a conjecture that the Board woul dn't approve a
| esser setback. And | think our role is to protect
the conditions of the Zoning Regulations that are

there for and variances aren't to be given lightly.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

And | think while there was evi dence t hat
there m ght not be great adverse inpact on the |ight
and air of the properties behind, | think that the
rear yard setback does give a certain anount of
spaci ng, open space to the properties behind and that
that's what woul d be sacrificed in this case.

But in doing the variance analysis, |
don't think we need to go to adverse inpact, if we
don't find practical difficulty. And so that's where
I"'mat. |'mnot convinced that there is no way that
t he applicant can conply with the Zoni ng Regul ati ons
at this point. | think it strictly turns on an HPRB
decision that, | think, is in concept to and | would
hope perhaps that HPRB might take a second | ook at
this or look at a different design that wouldn't
require variance relief.

CHAI RPERSON GRI FFI'S:  Thank you. Ohers?
M. Mann?

BOARD MEMBER MANN: Vell, 1 certainly
agree that this caseis troublingandit's unfortunate
that the information that was provided from HPRB,
where the HPRB i nf ormati on was provi ded, | shoul d say,
didn't provide the sort of clarity that I was hoping
for. 1 was hoping that it would give sonme i nformation

t hat woul d make t he deci si on si nmpl e, but
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unfortunately, it's not.

And | think | have to agree with Ms.
MIller that we don't even get to the point where we
can necessarily consider whether or not there are
adverse inpacts, because | think that the practical
difficulty case is lacking fromthe information that
we have received. There is just no definitiveness to
the information that we got from HPRB

CHAI RPERSON @RI FFI S: VWO w. Vel |,
appreci ate everybody's opinion on that and al so the
dept h of the deliberation that each Menber has taken.
| think this does pose a difficult position for the
Board on several levels. | mean, one, just |ooking
directly at what we're responsi ble for and that is the
test for the variance and the practical difficulty
aspect of that uni queness, of course, of the practical
difficulty.

And then | astly, whether it woul d sonme how
not be in accordance with the Zone Plan, the
under | yi ng zoni ng or the public good. And I think one
of the things that we haven't touched on, which |
don't find singularly persuasive, but an el ement of ny
own review of this case, is the public good, And how
it is vested in this case really is how the design

woul d inpact the block. And | think in the Public
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Hearing we had sone discussion on that and is it
appropriate in the width of a lot of this size to
set back 37 feet?

In terms of what the rest of the block is
| ooki ng at, we have matter-of-right buildings on each
side that are going to the sidewalk line or the
property line as is the existing townhouse and what
woul d this actually appear. Again, it's not the nost
persuasive or it's not the elenent of which this
entire case turns on, but | think it is an appropriate
el ement to have in discussion of this.

And that's where | get a little bit nore
concerned goi ng back into | ooking at what we have to
decide onis what is the practical difficulty? And so
we do have to rely again on the reasoning for a
variance relief in this case and comes out of the
design revi ew of another board. So we have to start
to question why that design direction was given. And
| think that's where | have found it.

| think Ms. MIler and M. Mann indi cated
t he sane. Confusing at best. There seens to be
el enents here of preserving the interior of a
structure, based on the transcript, so that it
woul dn't be taken as a denolition. |'mnot sure how

that rises into the purview of the Board. Then there
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doesn't seemto be persuasive direction or distance
set .

But then | have great concern that we are
setting up a situation in the process of which it's
untenable for applicants or rather devel opers and
designers to work within the paraneters of existing
conditions and in-fill buildings. | mean, how does
one go about doing this if you have a situation or
process much |ike this?

| guess, I'malittle, frankly, frustrated
wi th our own situation here, because this doesn't, for
me on the record, rise to the |l evel of so much concern
and frustration and consternation for our
deliberation. And yet, clarity hasn't been provided,
which | think it could have been. The applicant in
their | ast subm ssion cited Jenmal's Benjo, LLC, which
is 17012 Application and | sat on that case and | know
ot her Board Menbers did. That was rising to a | evel
of which | think we did well in ternms of our
del i berati on.

| don't see this, | guess what |I'mtrying
tosay is, as -- well, | don't know what | see it as.
There it is. Let ne openit upalittle bit nore for
further discussion then on the standards for the

variance relief and the last filing of the
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application, in addition to the HPRB inposed design
and setback. W have also the smallest and the size
of the lot, the existing building on the |ot and al so
the elenent of, as it has been indicated by the
applicant, and their phrase is this "bunkered
property."”

Let nme |l et others speak to those el enents
and how they play into the deliberation on this.

BOARD MEMBER ETHERLY: Well, | appreciate
the Chair's opportunity to speak to the additiona
el enents, but | think perhaps the gane is nost afoot
in terms of this overall place of where we are. I
still kind of hold the position that we're running the
risk of placing this applicant with the decision
should it be adverse, as it appears to be the case.
We're placing this applicant and potentially other
applicants in the posture of again having to sort
t hrough what happens if an HPRB decision in some way
i nvokes a non-zoni ng conpliant outcone.

| definitely understand the concerns that
nmy colleagues have expressed with regard to the
rationale for the variance test and that is, indeed,
our charge here as a Board. | do not feel, however,
t hat acknow edgenment of the HPRB created constraints

in sone respects creates an application, if youwll,
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of our review or oversight function, if you will.

None of ny colleagues are saying that
directly, but | think that really is the practical
kind of outconme of this decision that if we are
confronted with an HPRB ruling that creates a
nonconpl i ance wi th t he Zoni ng Regs, ki nd of what do we
dowiththat? M concern additionally is stepping too
far outside of our role as an arbitrator of the Zoning
Regul ations and into the purview of the Historic
Preservati on Revi ew Board.

But then again, |'m probably confortable
wi th that position, because at the outset | felt that
the rational e of fered was, i ndeed, a satisfactory one.
Again, we did have a party in opposition. I will
speak to that aspect, because | think sonme of the
observations that were raised by that party were,
i ndeed, appropriate for us to discuss, but | did not
find that testinony to be conpelling to the point of
opposi ng the application and the requested vari ances.

Thank you very nmuch, M. Chair.

CHAI RPERSON GRI FFI S: Excellent. Thank
you and | think that's an inmportant point to bring up
is the party in opposition. Wre you going to speak
to that? Well, it's an interesting point. | think

you are right, M. Etherly, in talking about the
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position of arbitration. However, the difference,
wel |, the unique -- the aspect of this application,
what | see, is that it could conceivably have been a
matter-of-right for a zoni ng project that was produced
here, if there was not the design direction to nove
the entire piece back.

Let me take the second piece of the party
in opposition in regards to this. In review ng that
and hearing their entire case presentation, 1, in

fact, was not persuaded by their position of

oppositionto this. | didn't see anything in evidence
t hat was brought up that created an undue inpact. In
fact, it seemed to be even |essened based on the

position of the property of the opposition, party in
opposi tion.

Their property is actually directly
adj acent to a matter-of-right property that goes much
deeper than this one that is being proposed. So
that's not where | amin terns of my concern of this.
|"mreally, frankly, nore concerned of why this would
need to be requesting a variance. And that's where
|"mtrying to understand nore fully. M. Mller?

VICE CHAIR M LLER | just want to comrent
alittle further on the HPRB/ BZA situation. | found

it interesting to read the transcript fromthe Jem

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

case where Ms. Mtten says that "There doesn't seemto
be a responsiveness from the Hi storic Preservation
Society to zoning constraints. There is clearly a
responsi veness from the zoning side to Historic
Preservation constraints."”

And, you know, in that case, | didn't have
a problem with the Historic Preservation decision.
But | just would like to, if it's possible, give HPRB
a chance to be responsive to the zoning constraints in
this particul ar case, because it didn't seemlike this
particul ar design was one that was enbraced fully by
t hat board and articulated with a clear reason for it.

And | amdistressed a little bit. | feel
for the applicant to be tossed between the two boards,
but 1" mhoping that perhaps a better design will come
out of this that won't require any zoning relief.

BOARD MEMBER ETHERLY: M. Chair, perhaps
just at this time to, you know, kind of keep us noving
forward expeditiously, not to necessarily rush through
the deliberation, but I think we're at a poi nt where,
you know, action of sonme sort is required. "' m
prepared, at this point, to nove forward on a notion
of some sort. My col | eagues have a sense where ny
inclination is in terns of going forward with a

not i on. So | would be nore than happy to nove
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forward, at this point in tine.

Wth that preparatory statenment in mnd,
M. Chair, | would nove approval of Application No.
17420 of 1123 11'", LLC, pursuant to 11 DCMR section
3103.2, for a wvariance from the |[|ot occupancy
requi renents under section 403, and a variance from
the rear yard requi renents under section 404, to all ow
an eight-story rear addition to an existing building
for nonprofit office and residential apartnent use at
prem ses 1123 11'" Street, NNW, and | would invite a
second.

CHAI RPERSON GRIFFIS: | will second the
notion to continue our deliberation.

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair, for that gracious second. Again, |
think the record is fairly full and conpelling as it
relates to all of the conponents of the variance test
from this Board Menber's perspective. Again, wth
respect to HPRB, | felt that the submttal, although
unnecessary, did add a Ilittle bit of additional
context to the decision of HPRB as it relates to the
i ssue of a smaller setback, be it 30 feet, as opposed
to what was ultimtely decided in the nei ghborhood of
36 feet.

Again, | recognize that this is not while
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perhaps a case of first inpression for one or nore of
my colleagues, it is not, indeed, an unusua
occurrence, | would suspect, as we continue to nove
forward where you have two boards attenpting to carry
out their statutory functions. One being Historic
Preservation and the other being Zoning.

| ndeed, | woul d, too, hope that there was
per haps nore of a happy medi um between the two and |
don't necessarily viewthe two as nutual |y excl usive,
but perhaps we are confronted here with an instance
where one outcone, i.e., the preservation of the
visual and l|ocational primacy, if you will, of a
historic property, the existing 1888 Queen Anne Row
House, on the subject property here, how do you
maintain the integrity of that architectural asset
while at the same tine enabling this applicant to nove
forward with the i ntroduction of additional productive
property and use?

| definitely understand where the Chair is
coming fromas it relates to the i ssue of the existing
streetscape, as it currently |ooks, and potentially
the i npact of this setback on that streetscape. As
have noted nunerous times fromthis day |I'm not an
architect. I'"'m a |awyer, please, don't hold that

agai nst ne. And so perhaps that neans sonetinmes | am
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not necessarily as in tune and in touch with sone of
the architectural niceties of the applications that
cone before us.

But | did not see that as a fatal flawin
this particular aspect. Again, as relates to the
rel evant aspects of the variance test, | felt that the
case was very convincingly laid out as it related to
the issue of what | felt was kind of the chief area,
t hat being the extraordinary and exceptional
conditions of the subject site.

W have tal ked at sonme | ength during the
testi nmony phase of this case regarding the small size
of the |ot. Clearly, the existing building on the
site has been the subject of rmuch di scussi on and t hen,
of course, the HPRB piece. As | noted additionally,
there were other needs that were in play here with
respect to the existence of the buil ding. | ndeed
with the addition of the setback restriction, the
subj ect, the applicant had certain needs relative to
the elevator core, two stairs for egress, the
provi sion of reasonable handicap accessibility for
bat hroons within the wunits, and those conditions
coupled with the HPRB decision set forth what | felt
was a very strong case for the granting of the

vari ance.
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And then as relates to perhaps that final
prong, the issue of substantial detrinent to the
public good, this is perhaps where the Chair's
comments regarding that streetscape, for nme, would
conceivably cone into nost clear play, if you will.
Again, | do not feel that there was an overwhel m ng
concern raised by this particular issue as relates to
the public good. | felt that a positive or favorable
vari ance decision would, indeed, be consistent wth
the i ntent and purpose and integrity of the Zone Pl an,
but recogni ze that there will be differing opinions on
that particular point.

But it is for those reasons that | felt
the variance case was convincingly laid out by the
applicant. And again, | felt that the HPRB submittal
at Exhibit No. 37 did help to add a little nore
texture and context to ny understanding of the
decision. Although, | felt it was fairly clear at the
outset that the idea was to protect or preserve, if
you will, the inportance of that historic structure,
t he existing 1888 row house on the subject site.

Sowith that, M. Chair, | appreciate the
second and woul d encourage ny col | eagues to pause for
a noment as we nove forward and vote. Thank you

CHAI RPERSON &Rl FFI S: Thank vyou, M.
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Etherly. Ohers?

BOARD MEMBER MANN: Wl |, | think you are
certainly right to push us forward to nake a deci sion
on this, because we can only engage in so rmuch hand-
winging. But |I really have to agree again w th what
Ms. MIler just stated and that's the outcone that |
woul d hope for is a better solution. | just can't
endorse or approve the application as submtted.

CHAI RPERSON GRIFFIS: M. Mller?

VICE CHAIR MLLER | think |I have said
all that | need to say.

CHAI RPERSON @RI FFI S: Wll, it's an
interesting predicanent to be put in. 1'Il start with
Exhi bit No. 37, which was actually a letter from M.
Cal cott from Historic Preservation. It's something
that we asked for in terns of the submission in
clarity about the decision. | think the transcript
actually was illumnating also in some of the
hi ghli ghted portions on sone of those that weren't
highlighted to review and in the preservation's
del i berati on.

| " mstuck here though in the | ast sentence
of M. Calcott's meno to us, which says "G ven
significant discussion of the setback by HPRB,

deci sions consistently with other board actions on

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

simlar cases.” He is not optimstic that they would
approve any | esser setback. And so factoring that
into it, | guess, what | do is | find nyself
guestioni ng the deci sion of another board.

In | ooking at a property that is 25 feet
wi de, why would you request a 37 foot setback? And
then | question the devel oper's decision to go ahead
wi th sonething |ike that where we have al ready tal ked
about kind of a canyon aspect to this. Wat kind of
lights actually are going to get into these as the
bui | di ngs on each of the sides wall it in? And as all
of that goes through in my thoughts and deli beration,
| have to renove nyself from those, because those
aren't actually decisions that we're being charged to
make or to deliberate on.

Certainly they are factors init, but the
guality of a unit that's being devel oped does not fal
within the direct tests of which we are charged with
deciding. So again, | think we are, | feel, put into
adifficult situation here, because | think there was
a better project to have been proposed for this, one,
that probably could have been a matter-of-right
regardi ng zoning issue. | think that the setback of
this on the property, which has obviously invoked t he

need for relief under 403 and 404 of Title 11 DCVR, i s
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per haps not the best that coul d have been, but again
that doesn't go to the full application that needs to
be proven.

And so when we do look at balance
strongly, that which has to be, we | ook at what uni que
or specific circunstances are. Ms. MIler started of f
saying really what rises out of the uniqueness is
something that is relating directly to the specia
ci rcunst ances. And there are two uni que circunst ances
to this property, one is the existence of a building.
Not only is it the existence of the building, but the
hi storic nature of the existing structure.

| dare say that you could nake, and the
appl i cant does make, | think it's a conbination of all
t hese pieces, it's not the strongest, but you could
make the de mnims size, the dinmension within the
zone of which it is now located, which is the R 5-E,
somewhat unique in ternms of size. And then you | ook
at the unique circunstance of the Design Review
Board's direction and conceptual and approval of the
plan pulling that all together.

| think it makes a case for and certainly
not the strongest, but it does nake a persuasi ve case
of howit is practically difficult to conply with the

regulations. |I'mtentative in ny support of it only
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because | think there could have been and is better to
be served here, one, in this specific property and,
two, in terns of process.

As M. Etherly stated, | think, well, it's
hard always to take an individual applicant to make
them that of a vehicle of better comunication or
changi ng of process. But | think it's something we
have endeavored to do and | think we will continue to
do that, whether this is the great test case to do
that, | don't think. And | don't think and | should
say very directly, this is not, | think, a conflict
bet ween two boards. | don't see this as a difficult
situation right. But | think it is areality of what
happens when there are different reviews that have
different sets of priorities and directions that need
to be revi ewed.

And it is our responsibility as Board
Menbers and Comni ssi on Menbers to set up a systemt hat
can bal ance those, that can have good conmmrunication
and understanding. W, on this Board, | think, are
well into cases to try and understand those
preservation i ssues and | think that i s what we shoul d
expect and have on other boards and commi ssions as
t hey go t hrough their revi ews under st andi ng, you know,

zoning issues or health issues or transportation
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i ssues, all of those have to factor in. It cannot
stand al one and be unique with that.

So hopefully this wll continue our
conversation and dialogue in that realm But to get
back into this case, | find nyself nore, although not
too far fromthe center of the fence, on the side of
novi ng ahead and al so bei ng sonmewhat persuaded by the
O fice of Planning's recomendation in their analysis
of this. And sol'll leave it open for other comments
and | ast conments on this, but | think we are ready to
nove forward with the notion. So I'll let others
speak lastly if there are any other comments on it.

Very well. |If there's nothing el se then,
| think we have addressed the test of the variance.
| think M. Etherly has framed them out very well
The last piece | would address in the party of
opposition, there were brought up a lot of the
argurment s of why do we need this hei ght and t he hei ght
impact. And it was fairly clear in the hearing that
we weren't discussing and deliberating on any hei ght
variance or relief. It was, obviously, consistent
with the other paraneters.

And the point I'm bring up here is the
ot her paraneters of the R-5 District that this is in,

the R-5-B, which is a very high residential density
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zone site. It's interesting in this area, it's very
eclectic and, of course, the Board is well aware of
this area. W have heard nunerous applications
because of the differing sizes of Ilots and the
differing and varying densities, based on the zone
district.

In fact, this property, if | recal
correctly, abuts a C2-C District, which is even
higher in terms of the conmmercial and its density.
Al'l of that, | think, again does put into perspective,
one, the somewhat wunique circunstance of this
property, but also, | think, it renoves agai n anot her
| evel of persuasiveness of the parties in opposition
on this case.

Very well. If there's nothing further
then, we do have a notion before us and it has been
seconded. Let nme ask for all those in favor of the
notion to signify by saying aye.

BOARD MEMBER ETHERLY: Aye.

CHAI RPERSON GRI FFI'S: Aye.

CHAI RPERSON GRI FFI'S:  And opposed?

VICE CHAIR M LLER. Opposed.

BOARD MEMBER MANN:  Opposed.

CHAI RPERSON GRI FFI S Excel lent. M. My,

if you wouldn't mnd recording the vote?
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MR MOY: Yes, sir. Staff would record

the vote as 2-2-0. This is on the nmotion of M
Etherly to approve the application, seconded by M.
Giffis, the Chair. Opposed to the notion is M.
MIller and M. Mann. W have an absentee ballot from
a participating Zoning Commi ssion Menber, M.
Jeffries, whose vote is to approve the application.
So that would give the final resulting vote as 3-2-0
to approve the application.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. My. | appreciate that. And just
for areiteration for the record then, the notion does
carry and the application is approved. s that
correct?

MR MOY: Yes, sir.

CHAI RPERSON GRI FFI'S:  Thank you. Thank
you all very much. | do appreciate everyone's i nput
on this. I think this was a case that we took an
awful lot of time on and | think its inpact is not
finished. And | think that our responsibility and our
di al ogue wi || continue based on the el enents that were
brought up in this case.

| certainly wish the applicant good | uck
in producing an excellent product on this block and

why don't we nove ahead?
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MR. MOY: The next case for decision, M.

Chai rman, is Application No. 17435 of Ganblin and Sons
Haul i ng, pursuant to 11 DCMR 3103.2, for a variance
fromthe use provisions to allow a commercial trash
and construction conpany having an outdoor yard for
truck parking under subsection 330.5, in the R4
District at prenises 702 through 706 17'" Street,
N. E., Square 4510, Lot 826.

On March 7, 2006, the Board conpleted
public testinony on the application and scheduled its
decision on April 4, 2006. This was scheduled to
al l ow the applicant opportunity on the understanding
of the Board to file an anended application which
woul d possibly be for special exception relief under
section 213.

The applicant has made his filings. The
first being dated March 28, 2006, which is the plat
amendnent, which is identified in the case folders as
Exhi bit 28. Resulting filings is March 23, 2006
identified as Exhibit 26 and an addendum which is
dated March 30, 2006, identified as Exhibit 29.

Finally, M. Chairman, we have a filing
from the ANC dated March 27'" identified as Exhibit
27. It was not requested by the Board, so that may be

taken as a prelimnary matter, but 1'Il |eave that
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with the Board. That conpletes the staff's briefing,
M. Chai r man.

CHAI RPERSON GRI FFI'S:  Thank you very much,
M. My. Excellent. Yes, M. My, | appreciate you
| ayi ng that out. W did keep the record open. I
think this is a fascinating case inits uni gueness and
also in terns of opportunity to, if not tenporarily,
certainly immediately, maintain a lot, which we had
persuasive evidence in the record in the public
heari ng was not previously well-nmaintained. There is
certainly no del eterious effects of the existing use.

However, we're caught againin asituation
where the Zoning Regul ations are very explicit as to
what is allowed and what isn't allowed. And in the
case presentation, as it started, it was brought to us
as a use variance. W have opened the record to take
in a special exception case on this under 213 and have
had additional filings. Exhibit 28 is the plat with
t he proposed | ayout of parking spaces put to us.

|"mgoing to step out of a little bit of
our Public Meeting, because | believe that this isn't
right to go forward today, and ask the applicant and
the representative if they couldn't address the Board
or at |east hear a few of our comments on that. And

with that, 1'mgoing to have you conme up to the table,
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if you wouldn't m nd. Have a seat right here.

Excell ent. And before you go, we're just
going to have you -- you will fill out your wtness
cards. We'Ill get it over to the recorder in a mnute
or so. And | know you were not anticipating this, but
this won't be that difficult | don't believe.

This is what | would like to do. | would
like to give you additional time onthis. And | would
like to give you additional tinme for a couple of
specific purposes. So the Board, if it is in
accordance with the other Menbers that have sat on
this case, will reopen the record and we're going to
ask for a couple nore filings.

First, | think this is a good direction of
what you're doing here in terms of laying out the
proposed essential programon the site. However, we
wi |l need sonmething that's actually scaled. So | need
a graphic representation of what you are proposing.
So, for instance, you are showi ng ne essentially four
parking spots in an area, but as they would be
di mensi oned, they wouldn't fit where you are show ng
me them

So you have a plat here that's scal ed t hat
shows that 37.4 feet width and 131 feet |l ength, linear

feet on 17'" Street. Al | need you to do is drawin
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closely or specifically dinmensioned parking spots on

how you see those working. So that would be the
first. "1l go through a whole list of things and
then I'll take any questions that you might have in

clarification, because you shouldn't |eave here
wi t hout clarification.

The other piece that | think the other
Board Menbers are going to want and | think would be
appropriate or not appropriate is required is just a
very brief, but a quick direct wal kt hrough of section
213. How each of those criterions are net. Now, an
awful 1ot has been done. | don't think that is too
burdensonme, but there is several things that need to
be addressed in 213.

For instance, 213.6, | think, we need at
| east a minimal narrative statenent on howthat is net
and also 213.7, which is a mgjority of the parking
spaces shall serve residential uses or short-term
par ki ng needs of retail service, public facility uses
in the vicinity. 213.7 is going to be done in two
ways. One in your submissionin witing, but also in
ternms of your graphic representation. |It's going to
show us where the mpjority of parking spaces are and
then your narrative is going to show us how it's

convenient and will serve the residential and short-
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t erm par ki ng needs.

In the hearing, for instance, there was
talk of a closely | ocated adjacent church that needed
par ki ng perhaps overfl ow on Sundays and such. These
are the kinds of things that we just need in the
record for us to deliberate on.

What el se?

VICE CHAIR M LLER I just wanted to
suggest since l'msureit's the applicant's first tinme
before the Zoning Board or at |l|east the first
proceedi ng that perhaps he could get fromthe Ofice
of Zoning or M. My an exanpl e of anot her parking | ot
case, how they addressed each of those el enents, that
m ght give you a nore concrete idea and then you
tailor it to your own facts, such as the church.

MR BERLIN: Ve did. The subsection
anmendnent he put, it was fromthe use of the owner who
owns it who had his parking ot there. And we used it
right exactly how he had presented it. And on the --
| also drew fromthe entrance how we cone i n and where
t he parking spaces would be. Exactly how it | ooks,
that's exactly howit will be, because once you open
the gate, because we park our cars there now, you
know, ne and ot her guys that works with ne, and it's,

you know, for two on each side. And so we anended t he
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ot her part of the application in exactly the way the
owner had in his.

CHAI RPERSON GRI FFI'S:  So you're the center
entrance in there and then you angle park on each
si de?

MR BERLIN: Yes, we come in from the
alley side. Yes, we cone in and we pull -- back in
fromeach side, two on the left and two on the right.

CHAI RPERSON GRI FFI'S:  Okay.

MR. BERLIN. Exactly just how! drawed it,
that's exactly how it | ooks.

CHAI RPERSON GRIFFI'S:  Well, you couldn't
park exactly how you drewit, because you drewthemas
if they were perpendicular to the property line.

MR. BERLIN:. Like this.

CHAI RPERSON GRI FFI' S: Yes.

MR. BERLIN:. That's how we parKk.

CHAI RPERSON GRI FFI'S:  So this woul d be --

MR. BERLI N: See when we pull in, you
could turn around in there.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BERLIN. But we are just backing in
and two people park on this side the |l eft and two park
on the right.

CHAI RPERSON GRI FFI'S:  Right, right.
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MR. BERLIN. And it |ooks just |ike that.

| f you was to see it, | got the picture. | gave Jema
t he pictures for zoning.

CHAI RPERSON GRI FFI'S: Sure, sure.

MR, BERLIN. And it's just like that.

CHAI RPERSON GRIFFI'S: It's an interesting
poi nt whether they would have to conply with the
di mensi onal requirenments of the parking space, that's
where | am If we're approving a parking |ot and
t hese par ki ng spaces and we' re counti ng up the parKking
spaces to nake them a mmjority of the use of the
par ki ng, then they should -- in ny mnd, | would think
that they would have to conply with the di nensional
requirenents in the regul ations. And all of that just
sounds so cunbersone, but it basically comes down to
the fact that we're looking at a 9 x 19 parki ng space
t hat woul d have to be laid out.

MR. BERLIN. Ch, each parking space has
got to be about 9 x 19?

CHAI RPERSON GRI FFI' S: Yes.

MR. BERLIN. 9 feet --

CHAI RPERSON GRI FFI'S:  Now, | may be --

MR. BERLIN. -- long and 18 foot w de or
18 i nches wi de?

CHAI RPERSON GRIFFIS: 9 feet wide and 19
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feet deep, |ong.

MR. BERLIN: Long, okay.

MR GAMBLIN: Do you accept --

COURT REPORTER: Could you turn on your
m crophone?

CHAI RPERSON GRI FFI S: Could you -- you
just need to turn your mcrophone on. There it is.

MR.  GAMBLI N: WIIl you accept our
representation about 213.8 where we are piggybacking
on the prior authorization?

CHAI RPERSON CGRI FFI S: 213.8 in ternms of
submitting the application to DDOT for review and
report?

MR GAMBLIN: Yes. What we triedto dois
pi ggyback on the prior approval when the ot her person
had the parking | ot.

CHAI RPERSON GRI FFI S: Right, the prior
speci al exception?

MR. BERLIN. Right.

MR. GAMBLIN. | guess the other thing we
can elucidate on, but 213.8 would handicap us for a
long tine to get that approval. But we can go ahead
with the prior approval, that would be acceptable,
woul d certainly help us.

CHAI RPERSON GRI FFI'S:  Yes, | don't think
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that's going to encunber you in ternms of addressing
it, because actually as it's read, it's our
requirenent. |It's the Board's requirenent to submt
the application to DDOT. So | think it's the Board's
responsibility in addressing that as we go forward in
our deli beration.

MR. GAMBLIN. 213.2, we are truly within

the confines of that and | think we addressed that

al r eady.

CHAI RPERSON GRI FFI'S: Okay. Wiat we're
going to have you do is just pull it all together, you
know.

MR GAMBLIN. And we do it, okay. Al
right.

CHAI RPERSON GRI FFI'S: | n one succi nct, but
direct submi ssion we could hit all of these and al so
just graphically laying out the dinmension site.

MR GAMBLIN: The dinension of the --

CHAI RPERSON CRI FFI S: | think, quite
frankly, the big unknown for sone of the Board Menbers
here is howit's being proposed to neet the criterion
of 213.7 and that is how is it going to serve the
short-term parki ng needs of the adjacent retail?

MR. GAMBLIN: If they comein, we |let them

par k.
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MR BERLIN:  Yes.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. GAMBLIN. And won't even charge them
You know, there's not that nmany to have a big set up,
so if they want to park, they will be able to park
| s that your understandi ng?

MR. BERLIN: Yes, that's right.

CHAI RPERSON GRI FFI' S: Right. Yes, | don't
di sagree. Now, we just need to make sure it's all in
t he record.

MR. BERLIN: You just need t he di nensi ons?

MR, GAMBLIN. Well, that's certainly --
the dinension 9 x 19 we will scale that on a plat.

CHAI RPERSON GRI FFI'S:  Right.

MR. BERLIN. Ckay.

MR. GAMBLIN. How nuch tinme you gi vi ng us?

CHAl RPERSON GRIFFI'S: It's up to you. How
much tinme do you need to pull that together?

MR.  GAMBLI N: 10 days. s that
accept abl e?

CHAIl RPERSON GRIFFI'S: Al right. W can
easily give you that. | can give you two weeks if you
need. \Watever you want.

MR. GAMBLIN. When's the next hearing?

CHAl RPERSON GRI FFI'S: W can set this for
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a special decisionif you would like. W can set this
for our normal Public Meeting is the first Tuesday of

every nmonth, so it would be next nonth we woul d pick

it up. But | can set it for any tinme actually. It's
up to you. If you want to take a nonth, we coul d set
this in --

MR GAMBLIN: No, | don't think we need a
nont h.

MR, BERLIN:  No.

MR. GAMBLI N: W just need sonebody to
scal e that.

MR. BERLIN. W just need to put it on the
plat for a scale, that's it, correct?

CHAI RPERSON GRI FFI'S:  That's one of the
t hi ngs.

MR. BERLIN. Oh.

MR. GAMBLI N. See ot her things | know what
to do wth.

CHAI RPERSON GRI FFI S: And then you're
going to wite up the rest of it that addresses 213.

MR GAMBLIN  Yes, | wll.

CHAI RPERSON GRIFFI'S:  And | would revi ew
2303 al so.

BOARD MEMBER MANN: M. Chai rnman?

CHAI RPERSON GRI FFI'S:  Yes?
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BOARD MEMBER MANN: The requirenents that

you keep tal king about for the particul ar dinmension,
that stens fromthe requirenent of 213.4, does it not?
That refers the applicant to Chapter 23?

CHAI RPERSON GRI FFI'S:  Exactly.

BOARD MEMBER MANN: So t hat perhaps woul d
gi ve sone further guidance on what requirenents have
to be fulfilled.

CHAI RPERSON GRI FFI'S:  Ri ght.

BOARD MEMBER MANN: That you m ght refer
to Chapter 23 for the di mensional requirenents and any
ot her requirenments that are necessary.

CHAI RPERSON GRI FFI'S:  Thank you.

MR. GAMBLIN. Two weeks fromtoday woul d
be acceptable. Two weeks we can do.

CHAI RPERSON GRI FFI'S:  Two weeks?

MR GAMBLI N Yes.

CHAI RPERSON @RI FFI S: Ckay. But it
doesn't hurt you to take nore tine.

MR GAMBLIN: We' |l have three weeks then.

CHAI RPERSON GRI FFI'S: Right. Wy don't we
do this, let's just set it for the next Public
Meeting, which is the first Tuesday of next nonth.

MR. BERLIN. O My?

CHAI RPERSON  GRI FFI S: Yes. s that
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difficult?

MR. BERLIN. Turn on the light, because a
| ot of inspectors been really harassing ne, | would
say.

CHAI RPERSON Rl FFI S: What  kind of
i nspectors?

MR. BERLIN: City inspectors. They just
want us to be able to have that Certificate of
Cccupancy while we're still working.

CHAI RPERSON GRI FFI'S: Wl |, they shoul dn't
take any action while this is right before us.

MR GAMBLIN: Well, that's the --

MR. BERLIN. Well, they have.

MR GAMBLIN: Well, we'll deal with that.

CHAI RPERSON GRI FFI'S:  Well, yes, | nean,
frankly, whatever we can do to assist, because thisis
before us now, so there shouldn't be any -- any action
that they are taking, as far as | understand, that
woul d be related to the Certificate of Cccupancy of
this, | nean that's what's bei ng deci ded before us.

MR. GAMBLIN. Yes, right. So we'll make
it three weeks, yes. M. Bailey, what's three weeks,
can you tell us?

MS. BAILEY: | believe the Board said that

it would be rescheduled to the May Public Meeting.
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MR GAMBLIN: May what ?

MS. BAILEY: That's May 2"™. Yes, May 2™,
Tuesday, May 2",

MR GAMBLIN:  And we'll have it in a week
before that.

MR. BERLIN. Ckay. That's good.

MR. GAMBLIN. Ckay. Thank you

MR MOY: M. Chairnman?

CHAI RPERSON GRI FFI'S:  Yes?

MR MOY: Interms of the schedule, if the
Board desires to take this up May 2", possibly if we
could have the filings by April 25" Is that
possi bl e? Because that will give you three weeks.

MR. GAMBLIN. Ckay.

MR,  BERLIN: April 25" is that a
Tuesday?

MR. GAMBLIN. Ckay.

CHAI RPERSON GRI FFI S: Good. There's a
couple nore things then. Cbviously, |I think you are

cl ear on what we're asking for you to address, the 213
which will also kick in to 2300, Chapter 23. Lastly
on that, | woul d suggest that you revi ewthe conmunity
cooments as they are laid out in the Ofice of
Planning's report fromthe ANC- 6A, which, of course,

is supportive of the application. But specifically,
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they are | ooking at a tine for the special exception.

MR. GAMBLIN. Well, we thought we had sone

CHAlI RPERSON GRI FFI S: Ri ght . No, no, |
understand. And your microphone needs to be on if
you're going to say anyt hing.

MR GAMBLIN. |I'msorry.

CHAI RPERSON Rl FFI S: If you want, you
don't need to reiterate if you're fine with it.

MR GAMBLIN. Yes, we're fine with five
years.

CHAI RPERSON GRI FFI'S:  Okay. And |I' m not
going to address all the points right now. |'mjust
letting you know that if you want to address any of
t hose, hours of operation, anything else, they go
t hrough sone of the other requirenments actually that
are listed in Chapter 23. So it's all tiedin. It's
all the sanme information. W' re letting you have the
opportunity to address all of those again if need be.

Ms. M Il er has one other thing, | believe,
to say.

VICE CHAIR M LLER M. Berlin, 1 just
wanted to let you know in case it wasn't clear that
your letter of March 29, 2006 in which you are

addressing 213, it's too cursory for our purposes. So
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when you do this again, you're going to need to
provide nore information. And | just wanted to say
again |'"'mgoing to give M. My an exanpl e of another
parking lot case where they address it and then |
think you will be able to see fromthere what you need
to do.

MR. GAMBLIN. Ckay. Fine.

VICE CHAIR M LLER:  Ckay.

MR. GAMBLIN. We'll be happy to get any
hel p we can get.

VICE CHAIR M LLER  Ri ght.

MR GAMBLIN: W need it.

VICE CHAIR M LLER.  Ckay.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. GAMBLIN. Thank you

CHAI RPERSON CRI FFI S: Wth that, M.
MIller is going to give that. Actually, M. Nero who
wi |l probably assist you today, he is with the Ofice
of Zoning and he is going to nmeet you probably right
outside to discuss other steps that m ght need to be
t aken.

MR. GAMBLIN. Ckay. Thank you

CHAI RPERSON GRI FFI' S:  Excel | ent. Anyt hi ng
el se then we can answer at this point?

MR. BERLI N: No. We thank the Board for
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its attention to this matter and hope we can resol ve
it next time and I'msorry we didn't do it right the
first tine. W tried.

CHAI RPERSON GRI FFI'S:  Good. No apol ogi es
needed and appreciate it and |I think we do this for
every case. W try and do what we can to nake sure
that it's understandable and everyone is given the
opportunity to address what they need to for the
regul ations and for our deliberation.

MR. GAMBLIN. Thank you.

CHAI RPERSON  CGRI FFI S: Very wel | .
Appreciate your patience with us in our process and
we'll let you go at this point and do work the staff
her e. The O fice of Zoning is phenonenal, very
know edgeabl e about the regulations, so use them as
you will.

MR. BERLIN. Ckay.

CHAI RPERSON CGRI FFI'S:  Thank you very much.

MR. GAMBLIN. Thank you.

CHAI RPERSON GRI FFI S: Have a great day.
M. My, is there any ot her business for the Board in
this norning' s session?

MR. MOY: No, that conpletes the norning
session, M. Chairnan.

CHAI RPERSON GRI FFI'S:  Very well. | thank
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you all very nmuch and let's conclude the norning

sessi on.
(Wher eupon, the Public

concluded at 11:19 a.m)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

Meeting was

www.nealrgross.com




