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10: 07 a. m

CHAI RPERSON GRI FFI' S:  Good nor ni ng, | adi es
and gentlenmen. Let me call to order our 18'" of Apri
2006 nor ni ng heari ng of the Board of Zoni ng Adj ust nent
of the District of Colunbia. My nane is Geoff
Giffis, Chairperson. Joining ne this norning is the
Vice Chair, M. Mller, and also M. Etherly.
Representing the National Capital Planning Comm ssion
is M. Mann and our Zoning Conmi ssioner with us this
nmorning will be M. Jeffries. He is a little bit
| ate, but we expect himnonentarily.

Sotothat, | will bring to your attention
several very inportant things as we proceed in our
nor ni ng heari ngs. First of all, our schedule is
avai lable for you. It is located at the table where
you entered into the hearing room You can pick it up
and see where you are in our chronology for this
norni ng' s sessi on. This morning is a full, full
schedule, as it always is, but we anticipate going a
little bit further into the norning than perhaps
normal. | will update everybody as we get rolling on
t he specifics.

However, attendant to all cases this

norni ng it shoul d be known t hat we are bei ng recorded.
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Al'l proceedi ngs before the Board of Zoni ng Adj ust nent
are recorded and they are recorded in two fashions.
The nost inportant, of course, is the Court Reporter
sitting on the floor to nmy right. He is creating the
official transcript.

Attendant to that, [|I'm asking that
everyone, please, fill out two witness cards if you
are going to address the Board. Those two witness
cards should be done prior to conmng forward. They
are located at the table where you entered into the
heari ng room They should be also in front, indeed,
they are, on the table where you will provide your
testinmony. Those two cards go to the Court Reporter
prior to addressing the Board.

| would also ask that you turn off cel
phones and beepers, at this tine, so we don't disrupt
anyone providing testinony and that we don't disrupt
the transm ssion of any of our inportant aspects of
t he case.

The second neans of transmission is it's
very exciting to announce that we are back on the
website, so we are being broadcast live on the Ofice
of Zoning's website, so anyone that is not here and
present can watch all of you present all of your

amazi ng and persuasive testinmony this norning.
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It is inportant to understand both of
t hose factors, however, directly that we are creating
a record before us today and the Board will only
del i berate and decide on the record that is created
before us. So it's very inportant if you want
something into the record, that you state it with a
m crophone and the m crophone should be on or you
submit it in witing.

But 1'mgetting alittle ahead of nyself,
because | should step back and say the order of
procedure for our hearings are as follows, both
speci al exceptions and variances followthis: First,
we hear from the applicant and the presentation of
their case. Secondly, we hear any Governnent reports
attendant to the application, the Ofice of Planning,
Department of Transportation, often give the Board
analysis. W wll go through all of those.

Third, we will hear fromthe ANC within
which the property is located. Fourth, we wll hear
frompersons or parties in support of an application.
W hear all of their testinmony. Fifth, we woul d hear
persons or parties in opposition to an application.
And sixth, the final step, after we have heard all of
t hose, we bring the applicant back up and we ask them

to provide any rebuttal testinony that they m ght have
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or provide any conclusions or last sunmation
st at enent s.

After that, of course, the hearing is
ended and with that we also close the record. The
record is closed at the ending of the hearing, except
for any material that the Board will specifically
request and we will be very specific in the detail of
that, if we require additional information. We will
al so be very specific of when that information is
required to be put into the record and submtted into
the O fice of Zoning.

The Sunshine Act requires that this Board
conduct its hearings in the open and before the
publi c. W do enter into Executive Session both
during and after hearings on cases. This is in
accordance with our rules, regul ati ons and procedure.
It is also in accordance with the Sunshine Act. CQur
Executive Sessions are used primarily just to review
the record on cases, but often tines can delve into
t he del i beration of cases. | guarantee you, however,
that i n accordance with the Sunshi ne Act and our rul es
and regul ations and procedure, that we do do a full
deli beration in the open and before the public.

Al special exceptions and variances

before this Board are characterized as contested
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cases. Some are nore contested than others, but
legally they are all contested cases. To that, we ask
t hat peopl e present today not engage Board Menbers in
private conversation at a recess or at different tines
when we are in hearing or not in hearing. W would
not want to give the appearance of receiving
information outside of the official record and if we
do not have private conversations, we, of course, can
avoi d that appearance.

Let me say a very good norning to M.
Nyarku, who is on ny very far left, with the Ofice of
Zoning, Ms. Bailey, closer in. The Ofice of Attorney
CGeneral is represented by Ms. dazer. M. My, also
with the Ofice of Zoning will be in and out with us
t hi s norni ng.

Wth that, I"mgoing to ask that everyone
that is going to provide testinony or thinking about
providing testinmony if you would, please, stand at
this tinme and give your attention to Ms. Bailey. She
is going to swear you in.

MS. BAI LEY: Woul d you, pl ease, raise your
ri ght hand?

(Wher eupon, the witnesses were sworn.)

MS. BAILEY: Thank you.

CHAlI RPERSON @RI FFI S: Excel | ent. Thank
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you all very nmuch. Wth that then, we can nove to
prelimnary matters. Prelimnary matters are those
which rel ate to whet her a case will or shoul d be heard
t oday, requests for postponenents, continuances,
wi t hdrawal s, whet her proper and adequate notice has
been provided to the application, these are el enents
of prelimnary matters.

|"mgoing to ask Ms. Bailey if she has any
prelimnary matters. However, if anyone here present
has a prelimnary matter attendant to any of the cases
on the schedule this norning, |I'mgoing to ask that
you cone forward and have a seat at the table in front
of us as an indication of having a prelimnary matter.

Ms. Bailey, a very good norning to you.
Are you aware of any prelimnary matters for the
Board's attention, at this time?

M5. BAILEY: And a very good norning to
you as well, M. Chairman, and to everyone in the
room Staff does not have any, at this tine, sir.

CHAI RPERSON GRI FFI S: Excel | ent. Not
noting anyone el se present to bring an indication of
aprelimnary matter, why don't we call the first case
for the norning?

MS5. BAILEY: And that is the application

of Johnson Menorial Baptist Church, Application No.
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17458, and it's pursuant to 11 DCVWR 3103.2, for a

vari ance to al |l ow church prograns not conducted within
an existing church building under subsection 216. 3,
and pursuant to 11 DCVR 3104. 1, a special exceptionto
allow the use of an existing building for church
prograns, that's Sunday school classes and a conputer
trai ni ng program under section 216. The property is
zoned R-2 and it's located at 746 Ridge Road, S. E.
al so known as Square 5388, Lot 51.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

MR, BUSH. Turn it up?

CHAI RPERSON GRI FFI'S:  No, just turnit on.
There it's on.

MR. BUSH. Ckay. G eat.

CHAI RPERSON GRI FFI'S:  And then also, |11
ask you just to state your nane and address for the
record once and we can proceed.

MR. BUSH: Yes, M. Chairman, good norning
to you and to Menbers of the Commission. M nane is
Nat e Bush. I'm an attorney and | am the
representative for the applicant, Johnson Menoria
Bapti st Church. This matter, as M. Bailey has
indicated, is before the Conm ssion on behalf of the
appl i cant requesting a speci al exceptionto permt the

operation of Sunday school classes in a property that
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bel ongs to the church and is adjacent to the church.

But also we are requesting that the
property be allowed to be used to operate conputer
programs, a conputer training program which we
believe is a benefit to the conmunity and would
certainly have a significant i npact on addressi ng somne
of the real needs in our comunity. But nore
specifically, under section 216.2, there is a
requirenent that there is proof that denonstrate
several things.

One, we would Iiketo indicate to you that
t he operati on of the programwoul d be a not-for-profit
program Mnistries of Hope, a mnistry within the
church itself wll actually operate the conputer
trai ni ng prograns. The purpose of operating that
conmputer training programis that we have identified
within the conmunity, that's Ward 7, and particularly
t he far northeast/sout heast area of Ward 7, that there
is a significant unenploynent. Mich of it is due to
the lack of skills that the conmunity, people in the
cormunity do not have to avail thenselves to
enpl oyment opportunities.

We believe, this is the Menber of the
Johnson Menorial Baptist Church believe, that the

devel opnment and inplenentation of this training

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14

programwoul d enhance the skills | evel s of many of the
citizens in our inmediate community and it would al so
allow themto be nore marketable in their skills, so
that they can seek enploynment. As | indicated under
216. 2, the programwoul d be operated by the Mnistries
of Hope. It is a not-for-profit program

The second point that we would like to
address is the location of the church building.

Significantly, we recognize that the property that is

inquestion hereis located directly to -- adjacent to
Johnson Menorial Baptist Church. It is adjacent to
the church and it's separated by a snall alley,

approximately 18 feet w de. Johnson has owned the
property for some tine now and fromtine to tinme the
property has been used in various instances for
di fferent kinds of adm nistrative purposes, etcetera.

CHAI RPERSON GRI FFI'S:  How | ong have they
owned the property?

MR BUSH: | believe we have owned the
property for, approxi mately, seven or ei ght years now.

CHAI RPERSON GRI FFI'S:  Okay.

MR. BUSH. | can check that though

CHAI RPERSON GRI FFI'S:  That's all right.

MR. BUSH: But we have owned t he property

for a significant period of time now And during the
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time, we have, on occasion, used the property for
various activities related to the property. |In fact,
we believe that under 216.13, the property is in a
sense a part of an existing building, as we interpret
the statute. And the purpose of our interpretation,
obvi ously, is that because of our involvenent with the
building, we own the building, we have used the
building in a nunber of instances, we believe that
that kind of tradition and history of use reflect that
it iswithin the statute for purposes of it being an
exi sting church buil ding.

But in addition to that, we recogni ze the
fact that there are some additional issues that we
need to address, particularly wth regards to
staf fing. W would like to point out to the
Comm ssion that, as | had indicated, the Mnistry of
Hope, a ministry within the church, will operate the
program and all of the admi nistrative staff and the
program staff that will be involved in that will be
vol unteers, persons who are either in -- nmenbers of
the church who are volunteering to be a part of the
church program

They are primarily going to be vol unt eers.
There is the possibility that perhaps the teacher or

somre of those that are providing the technical
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trai ni ng my be enpl oyed, but we believe that with --
that those would be the only parties or persons who
woul d actually be receiving conpensation for that.
The great majority of the persons far beyond the 75
percent that's required by the statute clearly would
be volunteers or would be volunteering their tinme or
contributing their services to the program

One of the issues that | know that the
Commi ssion is very interested in hearing about is
whet her or not the property initself would be of such
an extent that it woul d propose an objection or cause
problenms or noise within the comunity. To that
extent, | would like to say that Johnson has tried to
do ext ensi ve community outreach in the program trying
to talk to the people in the community, trying to
addr ess what ever concerns that they m ght have.

Johnson has been in that site for nore
than 50 years. W have operated a church programin
the church itself for nore than 50 years. Cbviously,
the nature of the church prograns are such that we
bel i eve that the addition and t he use of this conputer
trai ning program and, of course, also as a Sunday
School Satellite Programis not inconsistent with the
use that is actually taking place in and around that

site for quite sone time now.
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W also are of the opinion that there
would not be any significant additional noise or
di sruption within that community that would cause
there to be a question as it relates to section 216.5.
| would like to al so point out to the Comm ssion that
Johnson and the property that is in question here is
| ocated directly across fromFort Dupont Park. There
is alnost a quarter mle of sidewal k and parking area
al ong the south side of R dge Road that would be the
north side, north bounded or Ri dge Road bounded with
Dupont for Dupont Park.

But in additionto that, the church itself
has a parking |l ot that has a nunber of parking spaces
on that. In our application, we indicated that we
woul d dedi cate at | east three of those parking spaces
for specific use for persons or individuals who nay be
involved in conputer training programs. W believe
that that dedication of those three parking spaces
woul d conply with the requirenment for parking spaces
for at | east 600 feet of used space.

So the dedication of those three parking
spaces alone, we believe, would address the issue.
But in addition to that, there are nore than
approxi mat el y, 35 parki ng spaces on the entire | ot and

al nrost a quarter of a mle of avail abl e parking al ong
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Ri dge Road on the south side. There's even nore on
the north side of R dge Road.

W do not believe that there woul d be any
significant disruption of the comunity. Al so, we
woul d operate the programwithin a tine period that
woul d be not inconsistent with the community's use and
enjoynent, quiet use and enjoynment of their own
property. The Sunday school classes | would like to
i ndi cate woul d be operated within the confines of the
norning and -- I'msorry, the early norning and | ate
early nmorning services.

What | nean by that is this, that we have
a 7:45 program and -- church program and we have an
11: 00, 11:15 program The Sunday school program for
whi ch we are expected the special exception would be
operated at, approximately, 9:30 to 10:45. So we
believe that that is consistent with being within the
character, use and operation of the entire conmunity
of property, but certainly would not be inconsistent
in ternms of bringing any additional traffic or noise
into the community that would cause a conflict with
t he existing statutes.

W believe that we will nake every effort
to try to address any concerns that anyone in the

community m ght have. W understand that this is --
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that there are al ways goi ng to be concerns and per haps
even objections, but notw thstanding that Johnson
wants to be a good nei ghbor to everybody, all of our
nei ghbors. W are part of the comunity.

As | had indicated, | live in that
comunity around the corner fromthe church. | walk
to church on occasions and it's very inportant for us
to nake sure that we have a good conpati bl e working
relationshipwith all of the nenbers of the community.
So we are open to address any specific concerns that
m ght exi st.

Let me quickly, | know, nove to a
conclusion that so far as 216.6 and 216.7 are
concerned, there will -- the programprinmarily -- the
conmputer training programis primarily a programt hat
will be staffed by people who are either referred or
who will be recruited. No signs are going to be
posted around the property. No one is going to be
soliciting people to partici pate.

The prograns, the people who wll be
involved in the conputer training programwll come
into the programas a result of referral com ng from
comunity organizations, from comunity people,
etcetera, or an outreach program as a result of the

relationship that we have with the Departnent of
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Education and also the Departnment of Enploynent
Ser vi ces. That's how individuals would actually
partici pate and becone involved in the program

W are asking the Commssion if it would
all ow us an exception to 216.7 to grant a five year
period of operation as opposed to the three years.
The program the conputer training program at |east,
is aprogramthat is evolved and it is devel oping. W
do not -- we have not identified staff yet. W have
the intent and specific ideas in terns of how it's
going to operate, but it's going to take tinme for the
programto get off the ground to start operating.

And it's our hope that while we are ready
to nmove forward as expeditiously as possible, assum ng
-- not assumng, but hoping for a favorable
recomrendati on fromthe Conmm ssion, at that sanme tine
we know that once the program starts, it's going to
take time to really becone operational. And we
believe that the three year period that's actually
permtted under the statute, while it would certainly
give us an adequate opportunity to get the program
noving forward, etcetera, we believe that a five year
period of operation mght be nore realistic in terms
of investing the programw th the kind of foundation

that will ensure its success.
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And if the programis successful, it wll
nmean and ensure t he success of people who are going to
be participating throughout the cormmunity. So we are
aski ng that under 216.7 that the Commissionw |l allow
us to have a five year period of operation as opposed
to the six year -- I"'msorry, the required three year
period of operation.

W have made a significant effort to
comuni cate with peopl e throughout the conmmunity. In
one of the attached docunents to the prehearing
statenent that | have subnmitted to you is a petition
Not a very professional petition, but a petition that
was circul ated t hroughout the conmunity by vol unteers
from the church to not only inform people in the
comunity of the program but asking for their support
for the program And | believe that there are a
nunber of signatures that are reflected in the
docurnent that you have before you with signatures from
t hroughout the adj acent conmunity of R dge Road, Texas
Avenue, Hildreth Street and other streets indicating
people's willingness to support the program

Al so, we have made an extended effort to
reach out to the ANCs, ANC-7E, obviously, we are very
pl eased to have their recommendati on, which you wll

hear froml ater, but we have al so reached out to ot her
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ANCs and community organi zations, civic associations
informng them of our interest in establishing this
program and al so encouraging themto identify people
within their own jurisdictions for possible referrals
to the program

It's our viewthat the request that we are
-- the special exception that Johnson Menorial is
requesting, the exception to be able to use the
property adjacent to it to operate the conputer
training program and for Sunday school progranms is
reasonable. It is permtted by the statute, assum ng
the Cormissionis willing to adhere to our request and
we do not believe that it will pose such a disruption
to the community that it woul d cause any probl ens.

It's our hope that upon hearing all of the
information that the Comm ssion will have a favorable
response to our request. Thank you very rmuch.

CHAI RPERSON GRI FFI S: Excel l ent.  Thank
you very rmuch, M. Bush. WIlIl said and | would note
t hat you have added additional docunentation to your
prehearing statenent which greeted us as we cane up
here this norning. I know the other Board Menbers
have started to take a look at that and you have
poi nted out a few of the aspects that are in it.

One qui ck correction, which |l knowyou are
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aware of, however, in your statenents you kept
referring to us as a Conmi ssion. W are the Board and
not the Conmi ssion.

MR. BUSH. Right, yes. Ckay.

CHAI RPERSON CGRI FFI' S:  But t hat bei ng sai d,
it is an interesting aspect of 216.3 and | think
that's where | have nost of ny trouble and that is the
section seens to be anbi guous as to what falls under
t hat . As it's read, it's the part of the church
program conduct ed on the property shall be carried on
wi t hin t he exi sting church bui | di ng(s) or
structure(s).

And you have addressed sone of that by
saying well, the church owns the adjacent property
across the alley and has been functioning within it.
Therefore, it westablishes the fact that we can
continue functioning in the building, which perpl exes
nme, because | don't know what the next applicant m ght
say and what their use is and | don't think anyone has
difficulty with the use you are proposing.

But what has been the past use of the
property?

MR BUSH And let nme be very clear, M.
Chairman. M interpretation of the statute was geared

towards trying to address the specific need of
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conplying with that section

CHAI RPERSON GRI FFI'S:  Ri ght.

MR BUSH: And trying to address it in a
manner nost favorable to our position that we are
advocat i ng.

CHAI RPERSON GRI FFI'S:  Ch, sure.

MR. BUSH. W recognize that there is a
technical distinction here. Now, this is our
proposition. This is the position that Johnson has
taken and it's sinply this, that because of the cl ose
proximty of the property, the only thing that
separates the property, the church itself and the
property in question --

CHAI RPERSON @RI FFI S: Is the 18 foot
al | ey.

MR BUSH -- is an alley. W have used
t he property as a site where we have housed addi ti onal
chairs for the church. Sonetines we have used the
property for occasional neetings if we have an
overflow and we need sonme additional space, we wll
use the property for that purpose. W have used the
property in such a way as to consider it a part of the
actual church property itself, the greater property
that is, the sanctuary, the parking | ot and then right

across the alley there is this little church.
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W have used it in such a way as to
interpret that use and that history of use, that
tradition of use, as being in conpliance with the idea
that it is a part of the actual church property
itself.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR BUSH So that's an interpretation
M. Chair

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BUSH: VW recogni ze that. W do
propose an alternative for the Board and that is that
if you would allow us a variance, if you do not
believe that it would automatically conply with the --
with that part of the statute which says that it's a
part of the existing building.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BUSH. W are asking for a variance.

CHAI RPERSON CRI FFI S: CGood. And t hat
brings up the next is actually in 216.7 you are
requesting a variance and that's the tine.

MR BUSH: That's correct.

CHAI RPERSON GRI FFI' S:  Ckay. | don't think
we will spend a lot of tine on 216.3, but | nean we'l|l
certainly hear fromother Board Menbers if they have

guesti ons. | don't see the utility of 216.3 being
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witten in the regulations. If all it takes to
establish conpliance with that is the ownership of the
church, right? Because then | don't find anything in
t he regul ati ons that then defi nes what your paraneters
are.

So hypothetically, there woul d be not hi ng
that would prohibit you from purchasing a property

across the city calling it part of the building

structures and operating that way. 1s that a probl enf
| don't --

MR. BUSH: Yes, it is. |"m sorry, M.
Chai r man.

CHAI RPERSON GRI FFI'S: Do you think it is?
| nmean, | don't knowif it's a problem

MR BUSH. It is a problemto this extent,
if I may? W are peculiar in this instance which
separates us from the exanple that you gave, unlike
us, that is Johnson Menorial, owning a property in
this vicinity and operating a church where we are
| ocated. This property is right next to us.

CHAI RPERSON GRI FFI'S:  Right.

MR. BUSH: So there is a relationshinp.
There is a contact, an association with this property.

CHAI RPERSON GRI FFI'S:  Right.

MR. BUSH: Because thereis a nexus toit,
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that's the first distinction | would draw

CHAI RPERSON GRI FFI'S:  Ri ght.

MR BUSH: The second distinction that |
would draw is that there is a traditional history of
use and interaction with that property for at |east
the period of tinme that we have owned it. So the
nexus of the property to us, the interaction with the
property as it results to existing church activities,
those are the kind of criteria that we think would
segregate us fromother exanpl es that may be gi ven of
some church or any other building.

CHAI RPERSON GRI FFI'S:  Sure, sure. | don't
di sagree with your logic and | think the adjacency is
an i nportant factor here. Wat | |ook at and | don't,
to be clear, know that | have too much trouble with
the specifics of this case and | think there may wel |
be el enents that differentiate it fromany ot her case,
but just in keeping consistent the interpretation and
the nmeasuring threshold for any other special
exceptions that come in, I'm just trying to get a
firmer definition of, one, what was the Zoning
Comm ssion's intent when they wote 216. 3.

MR BUSH: Yes.

CHAI RPERSON GRI FFI'S:  And t hen two, how do

we actually neasure an applicant against 216.3. So
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I'"'m looking at specifically at yours, which
under stand, and then generally of how are we supposed
to be consistent in our interpretation and revi ew of
conpliance or out of conpliance with 216. 3.

| don't think we can answer that, but just
to -- immedi ately, perhaps within the hearing we can,
but I'Il nove on to other issues or other questions
that the Board m ght have of M. Bush regarding the
speci al exception and/or variance, of course, for the
timng. M. Etherly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. M. Bush, | appreciate your
presentation. | think you hit on all the key topic
areas related to 216.3. So ny conment is perhaps nore
directed to the observation that was nade by the
chair.

MR. BUSH. Ckay.

BOARD MEMBER ETHERLY: | agree in part
with where the Chair is comng fromwth regard to
216. | think what it signals is to an extent the
evolution of what churches are now engaged in.
Per haps, and |' mjust hazardi ng a guess here, 216 was
probably authored at a tine when churches were
probably very nmuch nore in a traditional phase, a

traditional nodel where you had the church buil ding,
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you had an i mmedi ately adj acent structure or buil ding
where perhaps sone type of secondary or tertiary

prograns were offered and that was the end of the

inquiry.

Wher eas t oday, we have a nuch nore dynam c
and fluid church nodel, if you will. So in response
to the Chair's concern, | think 216 is probably

wittenincontenplationof that nore traditional type
of nmodel. | think what has been presented here and
think in particular M. Bush's use of the termnexus,
if youwll, I always try to be careful with reading
too nuch of additional term nology and | anguage into
the regulations here, but | think your use of that
termis sonmewhat hel pful in ternms of providing sone
gui dance for ny colleagues and | in terns of how we
t hi nk about this.

The | ogi cal concern of the Chair, which
believe is rightfully put, is let's say you have a
situation where there is a church buil di ng across town
froma particular church. Nevertheless, it is indeed
a viable and active part of the church nmenu of
services and progranms. Wuld you be able to, in that
i nstance, use 216? That's not a question for you to
answer nor for Johnson Menorial to answer, but it is

conceivably a set of circunmstances that many
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comunities mght find thenmsel ves confronted with

And | think that is a | ogical concern for
the Zoning Regs to try to sort out. And 216 probably
is not drafted in the best possible way to do that
right now. But | think with regard to this particul ar
instance, |'mvery confortable with the presentation
t hat you have made and your hitting on all of the key
el enents, in ny opinion, of 216. Thank you very nuch,
M. Chair.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. O hers?

VICE CHAIR M LLER Good norning, M.
Bush.

MR. BUSH. Good norni ng.

VICE CHAIR MLLER. | would just ask you
we're tal king about this provision 216.3 and what is
nmeant by property and you have offered an
interpretation that adjacent property falls within a
reasonable interpretation of this regulation. \%%
guestion is did you check the Zoni ng Conm ssi on order
enacting this regulation to see if there was any
guidance in that, you know, with respect to this
provi si on?

MR. BUSH. No, actually, | did engage in

ext ensi ve di scussi on wi t h enpl oyees of the Conmmi ssi on.
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In addition to that, | did try to do as nmuch research
as possible to try to, as the Chairman indi cated, get
an understandi ng of what was the intent here and if,
in fact, the circunstance that Johnson -- the
applicant is operating under. |f they vary from what
the specific intent was, then is this an opportunity
for expansion or evolution, as M. Etherly said, in
terms of this particular issue.

If | may just depart a nonent, but to
addr ess your question, often when del i berative bodi es,
as yourself, are in situations where you have to make
deci sions, not always will things be directly within
the precedent that exists. And there is going to be
from time to tine a need for you to establish
additional criteria within which the decisions that
m ght be nade.

And ny argunent here woul d sinply be that
as it relates to 216.3, when there is a nexus, when
there is a history of active or ongoi ng use, those nay
be additional criteria that may be of assistance to
this body in making a final decision in light of the
evolution that is taking place of the use of church
properties within this entire community.

CHAI RPERSON GRI FFI'S:  Good. Fol | ow up?

VICE CHAIR M LLER. No, | understand what
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you're saying and | just think it's useful if the
Comm ssi on had offered sonme gui dance in there that we
know what that was before we take our next step. And
if it's an enpty slate, you know, then | understand
what you're saying. Were we take the circunstances
and see what's reasonabl e.

MR. BUSH. Yes. Thank you.

VICE CHAIR M LLER. Thank you.

CHAI RPERSON GRI FFI S: O her questions?
Let nme ask is the ANC present, 7E? ls a
representative from 7E? Ch, good. Thank you very
much. |1'mgoing to call you in just a noment.

M. Bush, last question just to address
the timng aspect. O course, it is a variance. D d
you want to at all just briefly outline the test for
the variance which, of course, would go to the
uni queness and practical difficulty?

MR. BUSH. Well, particularly, our concern
is that the variance in this particular instance,
obviously, with the property that has been zoned as R-
2, the situation that we have here is that this is a
uni que proposal here, in that we are asking that if,
in fact, the Board would be willing to take a | ook at
this request that we are actually naking, it's our

hope that it woul d not be i nconsistent with the use of
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R-2 property.
W hope that it would not be of such a

manner that it would interfere with the quite, use and

enj oynent of the -- of other properties and people in
the comunity. And we hope that we would -- the
Comm ssion -- |'m sorry, the Board would take the

additional step of recognizing that this is an
i nstance where there is a greater good that's being
served here.

CHAI RPERSON GRI FFI'S:  Sure.

MR. BUSH. And | know | nay be stretching
it a little bit here, but there is a greater need
that's being served here and that is to give people in
the community, that are in such desperate need of it,
enpl oyabl e skills.

CHAI RPERSON GRI FFI'S:  Sure, sure. And |
think that's an inportant factor. And, of course
we're not sitting in judgnment of that programor what
it serves.

MR BUSH: Sure.

CHAI RPERSON GRI FFI S: Qobviously, we're
just limted to the unexciting zoning elenents within
this opportunity. But I'mconcerned with the variance
test based on sone of the sane assertions as the

speci al exception, because that does rise to a mnuch
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hi gher threshold and a uni queness of an application
probably doesn't satisfy that test.

When | | ook at 216.3, | think that el enent
in its anbiguity mght be able to be covered within
the paranmeters of the special exception review,
nmeaning the Board could conceivably |ook at the
adj acency el ement and not have to definitively define
the neasuring, which would, essentially, start to
wite the regulations, which is what the Comm ssion
should do. But rather we take that into whether on
t hi s adj acency whet her any negative aspect or adverse
i mpact m ght happen with this specific application.

| can see us and | think other Board
Menbers are of the mind to pursue in that sense. The
vari ance, however, | think could not be taken in the
same realm And then to that, as you |l ook, let's | ook
at the realities. | nean, let's dig into the aspect
of timng. | think it is well said what you have
proposed is that you need five years to get up and
runni ng and to get established.

However, as | read the regulations in
this, the three vyear timng and nbst specia
exceptions, well, | shouldn't say nost, not all
speci al exceptions have timng requirenents. The

Comm ssion obviously felt fairly strongly to put such
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a short termand such a definitive tine. | think it
is, in fact, the reasoning behind it is so that it's
a very qui ck assessnent of how things are going. And
if it's no problem then it's no problem

| nmean, it's always a difficulty going
through this process, but it seens to be fairly
definitive in this tine aspect. So that |aying out
that you need five years to get up and running, |
t hi nk t he Comm ssi on probably had, and as | read t hese
regul ations, the idea that they want to have assessed
within three year tinme periods as you get up and
running and then as you start to function. That's
where | am at this point though.

Any other followup, questions fromthe

Boar d?

BOARD MEMBER ETHERLY: If I could, M.
Chair?

CHAI RPERSON GRI FFI' S: Yes.

BOARD MEMBER ETHERLY: Just on the
variance. On the variance piece, M. Bush, | agree

much nore whol eheartedly with the Chair's position in
terns of a variance from?216.7. Part of the bal ance,
| think, that 216 tries to strike is recognizing the
integral role that churches play in our residential

communities and, of course, this is an R 2 District
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that we are tal king about. But | think the tinme frane
suggests a concern wth the inpact of those
nonresi dential aspects of a church building and a
church operati on.

And | think inthis instance, that's part
of the bar that you have to clear to kind of get to
your five years. And | think as the Ofice of
Planning's report puts it, their concern is that you
haven't necessarily offered -- | won't say haven't
of fered anything, but any rationale for what may be
different about this particular conmunity or this
particular piece of property that would support a
deviation fromthe three year tine frane.

So just to kind of highlight for you where
we're, at least one Board Menber, is on that
particular issue, | think that is a nore difficult bar
t hat you haven't necessarily kind of cleared just yet.
Wth that in mnd, is there anything that you can
speak to relative to the imrediate environs or the
i medi ate block of where the subject property is
| ocated regarding uses or other things that may in
part perhaps nove you away from being a purely
residential type of -- | nmean, |I'mkind of, to use
your expression, stretching nyself here, because |

kind of want to get there with you, but |'m having
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sonme challenges with that.

MR. BUSH M. Etherly, the point that you
and the Chairman are making is a point that's well
taken. Cbviously, as a matter of convenience, if |
may use that expression for Johnson, we would |l ove to
have five years as opposed to three. But we recogni ze
the fact that even if we went with the statute itself
and only permtted us three years, we believe that we
can operate the program and get it going in such a
manner to not only when we cone back, if we had to in
three years, to show that there is real conmunity
support that whonever may have had concerns, we have
reached out to those individuals and we have resol ved
t hose concerns in a manner that woul d be acceptable to
all.

So, obviously, in the real-world, | nmean
t he best possible benefit to us, we would like five,
but we do not believe that three years is going to be
detrinental to the program W want the programto
devel op and to grow and we want to nmake sure that we
have good support, so that when we cone back we can
say that we have operated for three years and it is
wel | accepted in the comunity.

CHAI RPERSON GRI FFI S: Excel l ent.  Thank

you very nmuch, M. Bush. At this point then, let's
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nove ahead unless there's other questions from the
Board, unless ANC has any cross exam nation of M.
Bush. Do you have any cross exam nation questions?

M5. ROBINSON:  We have none.

CHAI RPERSON GRI FFI'S:  Excell ent. ANC has
no cross at this point. W can go to the Ofice of
Planning for their analysis and report.

MR. JESICK: Good norning, M. Chairnan
and Menbers of the Board. My nane is Matt Jesick.
I"'mwith the Ofice of Planning. The applicant for
Case No. 17458 has requested approval for a church
program pursuant to section 216. They are also
requesting a special exception to allow parking on an
adj acent property, pursuant to section 2116.5, and
t hey have asked for a variance to section 216.7, which
regul ates the authorization period for the church
program

The O fice of Pl anni ng reconmends appr oval
of the special exceptions, but cannot support a
variance for extension of the approval time period.
Under section 216, the applicant nust not only neet
t he general special exception criteria, but, as you
have al ready discussed, they nust neet a nunber of
specific criteria and the church has net those

criteria. The program will be non-for-profit. | t

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39

will be carried on, as you have di scussed, within an
exi sting church building. The staff will be at | east
75 percent volunteer and there will be no signs
out si de the buil ding.

Now, regarding 216.3, the Ofice of
Planning did feel that the existing house could be
considered a church building. W relied on the
exi sting ownership of the property, it's existing use
as a church space, but probably nost inportantly on
t he adjacency of the property. The church does own
ot her properties in the nei ghborhood which are further
removed from the church and we would I|ikely not
consider those to be existing church buildings,
because they are not imredi ately adjacent to the main
church property.

The other criteria under section 216 is
t he approval period. And again, the applicant has
asked for an extension to five years, rather than the
standard three years. And 1'Il speak about the
variance in nore detail in a monent. And the fina
criteria under section 216 is that the programnot be
obj ecti onabl e because of noise and traffic. And the
Ofice of Planning feels that there wll be no
significant inpacts to traffic and noi se.

But to further minimze the possibility of
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adverse nei ghborhood inpacts, Ofice of Planning
recomrends that the size of the classes be limted to
20 peopl e for the conmputer training programand to 40
peopl e for the Sunday school and that the hours of
operation be limted so that the conputer training
program operates no later than 9:00 p.m in the
evenings. | have discussed these conditions with the
applicant and they are in agreenent with them

Now, regarding the variance, as you know,
there is a three part test for variances. s the
property unique or is there any other extraordinary
ci rcunst ance? Does that uni queness i mpose a practi cal
difficulty on nmeeting the regulation? And third, can
relief be granted without detrinment to the public good
or to the intent of the Zoning Regs?

And we feel that the applicant has not net
t hose tests. The property is not unique. And
al t hough they nay have to reapply in three years, that
is not apractical difficulty caused by any uni queness
of the property. But nost inportantly, although
Ofice of Planning feels that there is no adverse
impact from the program there can always be
unantici pated i npacts and we felt that it is inportant
to keep that three year review period.

Again, Ofice of Planning supports the
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speci al exception for special exception for the church
program and for the parking on the main church
property. W feel it is a good program for the
comunity, but we cannot support the variance for
extension of the time period. Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. Are there questions from the Board?
Ms. Mller?

VICE CHAIR M LLER | just want to fol |l ow
up on the issue regarding the interpretation of
property, including adjacent property. 1Is that based
on O fice of Planning' s just reasonable interpretation
of the regulation or did you go back and | ook at the
| egi slative history on this regulation?

MR JESICK: Yes, we did not |ook at the
| egislative history from the Zoning Comm ssion when
they originally instituted the statute. We | ust
| ooked at good pl anni ng practice and what would be a
reasonabl e interpretation of church property.

VICE CHAIR M LLER Okay. | just want to
followup a little bit, because | think that the
concern that's hangi ng around here is just, you know,
somewhat where do you draw the line if a church is
goi ng to be buying up properties around it? Does that

get to be outside of this regulation? | nean, that
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could be a problem

MR. JESI CK: | would say if the church
establishes a contiguity of properties where they own,
you know, a block of properties, | think we could
expand the definition of what is, you know, an
exi sting church structure. But in this case, you
know, t here are i nmedi at e nei ghbors, residential uses,
you know, right next to this property and, you know,
right across the alley to the rear, so we would be
unwilling, in this circumstance, to expand that
definition say down the street, you know, into the
m ddl e of the existing residential neighborhood.

VICE CHAIR M LLER | just wanted to
further say where |"'mgoing on this. | think in this
case it doesn't look like it's a problemat all. |
nmean, there is no objection in the community and it
fits. It's just looking out for a simlar situation
down the road where maybe it is a problem but it's
adj acent or whatever. So it m ght have been envel oped
in this definition now.

MR JESICK: | see the concern with that.
| guess we | ooked at both the physical criteria being
adj acent and the nature of the program itself, you
know, what sort of inpacts would that have with the

comunity. In this case, we haven't heard any
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objections from the community and the ANC is in
support of the program W haven't recei ved any phone
calls or emails opposing the program

In fact, we did speak with a neighbor
directly across the alley to the rear who is very
supportive of the program so we didn't have any

strong opinions about or strong objections to this

program being located in that part of the
nei ghbor hood. It is at the periphery of the
nei ghbor hood. Like | said, the church owns other

properties nore interior tothe residential area, but,
in this instance, we do not feel there would be any
strong inpacts to the comunity.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons
from the Board? Does the applicant have any cross
exam nation of the Ofice of Planning? Any questions?

MR BUSH: No, M. Chairnman.

CHAI RPERSON CGRI FFI S: Does the ANC have
any cross? Very well. Thank you very nuch. W
appreciate that. W will note that it is Exhibit No.
21. At this point then, | don't have any other
attendant Governnment agencies responding to this
application. W can have the ANC conme forward and
present their analysis and notion. Good norning.

M5. ROBINSON: Good norning. M nane is
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Naom Robi nson, ANC-7E01. |'mthe Chairperson of the

ANC- 7E. On February the 14'", we had our regular
schedul ed community neeting at Jones Menorial Church,
4625 G Street, S.E., in Washington, D.C. at 7:00 p. m
On the agenda on the Board of Zoning Application
17458, for Johnson Menorial Baptist Church |located in
Washi ngton, D.C., that pursuant to section 3104.1, to
seek a special exception to allow the use of the
exi sting building to have Sunday school cl asses and a
conmput er training program

At that nmeeting, Attorney Nathaniel Bush,
a resident living within the ANC 7E boundaries,
represent ed Johnson Menorial Baptist Church. Notices
were mailed out to residents living in ANC 7EO1,
Washi ngt on Hei ghts Comruni ty Devel opnent Organi zati on
and Corporation, news |etters were sent out to East of

the River newspaper, flyers were distributed

t hroughout the conmunity.

ANC- 7E has seven Conmi ssioners, five were
present at this neeting, ANC 7E01, 7E02, 7EO03, 7EO05
and 7EQO6, four constitutes a quorum The
Comm ssi oners nor the community had any i ssues agai nst
the application. Al were pleased to have a | earning
center in our conmunity. Recomrendation was to vote

and approve the application as it was presented. The
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vote on the notion to adopt the report to the Board
was 5-0. The nanme of person authorized to present
this report is ANC-7EO01 Naom Robinson, that's the
Chai r per son

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch, Ms. Robinson. Does the Board Menbers
have any questions of M. Robinson? Does the
appl i cant have any cross exam nati on of the ANC?

MR BUSH: No cross exam nation, M.
Chairman, but | wuld like to extend Johnson's
appreciation for the reconmendati on.

CHAI RPERSON GRI FFI S: | ndeed, i ndeed.
Yes, and we thank you for conming to personally present
it to the Board. It was very inportant and it,
obvi ously, neets all of our requirenments to be given
t he great wei ght of which we will nowaffordit. It's
Exhibit No. 20 in the file.

At this point, if there' s nothing further,
guestions for Ms. Robinson from the Board, we thank
you very much then. Let's nove ahead then and I will
ask any persons present in support of Application
17458 to conme forward at this time. Any person to
provi de testinony in support? Any persons to provide
testinmony in opposition to Application 17458? Yes?

Now, is your tine.
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O course, in this case and in all cases
this norning, persons are afforded three m nutes.
will watch the clock nyself, so we don't turn it on
You just note that | may interrupt you as you get
close to that tine. Wth that, I'll just have you
stat e your nane and address for the record and you can
proceed.

M5. W NGFI ELD: Yes, ny nanme is Karen
Wngfield. | live at 744 Ridge Road, S.E., which is
t he adj acent property to 746. And | just have a bri ef
statenent that | would like to read to the Board, if
| may?

CHAI RPERSON GRI FFI'S:  Sure.

M5. W NGHI ELD:  Johnson Menorial Bapti st
Church, Application 17458, is seeking a special
exception to use an existing building for church
progranms. Johnson Menorial Baptist Church owns the
property at issue |ocated at 746. It has been using
t he property at issue for church prograns for the | ast
couple of years. | amthe owner of 744 Ri dge Road,
S.E., the adjoining property.

Both properties currently are zoned R-2
for residential sen -detached dwellings. VWile |
purchased the dwel ling at 744, the dwelling at 746 was

owned by a famly using the dwelling as it was
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i nt ended and t he Zoni ng Regul ati on Maps. As you know,
the church progranms in an R-2 dwelling is permtted
only if it is not objectionable in the resident's
district because of noise or traffic.

The applicant in this case has the burden
of denonstrating that the proposed special exception
will not have an adverse effect to neighboring
property by increasing the level of noise, traffic,
nunber of wusers of the property or cause other
detrinmental conditions.

Additionally, the Board may only grant a
speci al exception where it will be in harnmony with the
general purpose and intent of the Zoning Regul ation
and Zoni ng Maps and does not adversely affect the use
of neighboring property. The level of noise wll
i ncrease for the proposed special exception adversely
af fecting the nei ghboring property, in particular 744
Ri dge Road, S. E

Since Johnson Menorial Baptist Church
began using the property at issue, the anobunt of uses
of the dwelling has increased dramatically. Because
of the intimte nature of the property, sem -detached
dwel I'i ngs, each dwelling shares a conmon wall. Wth
the increase in nunber of uses of the property, the

noise level in the dwelling at tines reaches |evels
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t hat can be heard t hrough the common wal | and di st urbs
our qui et enjoynment of our property.

Therefore, the increased |evel of noise
caused by the proposed special exception wll
adversely affect the neighboring property, in
particular 744 Ridge Road, S.E. As a result of the
proposed speci al exception, the amount of traffic will
increase as well. In particular, the [imted parking
wi || becone scarcer. The nei ghboring property accepts
t hat on Sundays and occasional ly during the week when
there is a programat Johnson Menorial Baptist Church,
parking in front of the neighboring property will be
limted.

However, with the granted special
exception, parking will be limted nore often as
Johnson Menorial Baptist Church offers nore prograns.
Therefore, the anobunt of traffic will increase if the
proposed special exception is granted. The proposed
speci al exception also wll cause detrinmenta
condition to the neighboring property. Wth Johnson
Menorial offering church-related prograns at the
property at issue, the weekly trash stored at the
property at issue consistently has surpassed the
capacity of the trash bins |ocated at the property,

thus leaving trash uncovered and strewn across the
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yard.

The trash creates an extrenely foul odor
that attracts rodents, stray domestic aninmals and
opossuns from the national park across the street
adversely affecting the public health of the
nei ghboring property. Furthernore, the sight of trash
strewn across the yard dimnishes the aesthetics of
t he nei ghbor hood. Therefore, the special -- the
proposed, excuse ne, special exception wll cause
detrinental conditions to arrive to neighboring
property.

Johnson Menorial Baptist Church cannot
neet its burden of proof that the special exception
will not have an adverse effect on neighboring
property. The level of noise and traffic wll
i ncrease and the anount of avail abl e parking spaces
will | essen, because nore people will use the property
on a conti nuous basis than i ntended ot her residenti al
units.

Furthernore, it is |ikely that the anount
of trash stored at 746 threatens the public health of
t he nei ghboring property. Mreover, granting Johnson
Menorial Baptist Church's application for the special
exception will deviate fromthe intended purpose and

use for the property. Such deviation will inpact the
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gui et enj oynent of the neighboring property.
Therefore, Johnson Menorial Church cannot neet its
burden of proving no adverse effect on neighboring
property.

Because Johnson Menorial Baptist Church
cannot neet its burden, | respectfully request that
the Board deny its application for a special
exception. However, if the special exception is
granted, | respectfully ask that it be conditioned on
the mpjority of church nenbers parking avail able
spaces not in front of the residential dwellings on
Ri dge Road.

There is adequate parking for church
menbers from the front of Johnson Menorial Bapti st
Church to further up Ridge Road near the recreation
center. Oherw se, the other property owners will be
forced to park farther away from their hones
increasing the possibility of theft to their person
and their autonobil es.

Additionally, | request that any speci al
exception to be conditioned on Johnson Menori al
Bapti st Church providing adequate trash storage and
pi ckup for the property at issue to alleviate the
concerns caused fromthe huge anounts of trash. Thank

you for your time and consideration. Respectfully,
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Karen H Wngfield, resident.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch, Ms. Wngfield. W would appreciate it
if you had copies of that to put into the record.

M5. WNGHI ELD: Yes, | have copi es.

CHAI RPERSON @RI FFI S: That would be
perfect. A couple of quick questions. First of all,
fromny under st andi ng, Ri dge Road, is there parking on
bot h sides of Ri dge Road?

M5. WNGHI ELD: There is parking on both
sides of Ridge Road. As explained before, we are
across from Fort Dupont Park.

CHAI RPERSON GRI FFI'S:  Right. Ckay.

M5. W NGFI ELD: Ckay. So, of course,
there is no houses there.

CHAI RPERSON CRI FFI S: CGood. And vyour
concern, just fromny understandi ng, of the parkingis
for all the church events? |s that my understandi ng?

MS. W NGFI ELD: Heretofore, the residents
or the neighbors on Ridge Road, we have taken into
consideration that is a church and they do have church
functions, such as funerals.

CHAI RPERSON GRI FFI'S:  Correct.

M5. WNGHI ELD: And we have not made any

real verbal conplaint, but | just want to point out
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that this is occasionally, but if they have sone
certain prograns |ike the conputer training, this
coul d be an every day occurrence where nei ghbors woul d
not be able to park in front of their --

CHAl RPERSON GRI FFI'S: | see, yes.

M5. WNGFI ELD: -- residence.

CHAI RPERSON GRIFFI'S: And | think that is
a reasonable position to have. In terms of noise
what noise have you heard currently or are you
anticipating that with the conmputer training that it
woul d create the noise?

M5. W NGFI ELD: Vell, on any Sunday
nor ni ng when they do have the Sunday school classes
there, if I'm not attending ny own church, you can
basically hear people going up and down the steps
constantly during the tine that they are having the
programover there. M concern is what will happen on
a nornmal weekday or say in a few years when | retire
from nmy current enploynent and |'m hone on a nore
regul ar basis, will | be confronted with noise all day
| ong?

CHAI RPERSON @RI FFI S: Ri ght . Ckay.
Excellent. Oher questions? M. Etherly?

BOARD MEMBER ETHERLY: Thank you very

much, M. Chair. Let ne take this opportunity to say
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hello to you, Ms. Wngfield and I'Il also note --

M5. WNGHI ELD: M. Etherly.

BOARD MEMBER ETHERLY: -- in the case of
full disclosure, that's -- Ms. Wngfield happens to be
my former math teacher when | was a student at Ball ou
Seni or H gh School, so this is an opportunity to give
back as nuch as | took during those wonderful years
with you, Ms. Wngfield. But in all seriousness, | do
make that disclosure just for the benefit of the
applicant and t he benefit of ny col |l eagues, but do not
find any obstacle to ny ability to remain on the case.

CHAI RPERSON GRI FFI S: M. Bush, do you
have any opposition to M. Etherly continuing on this
case?

MR BUSH: No, M. Chairman, but let ne
say, if you'll permt nme a nonent to sinply say this
t hat Johnson wants to be a good nei ghbor.

CHAI RPERSON GRI FFI'S: Okay. |I'mgoing to
| et you respond, but we're going to get through al
t he questi ons.

MR. BUSH. Ckay.

CHAI RPERSON GRIFFI'S:  And then I'Il give
you an opportunity at the end. M. Etherly, did you
have any questions or follow up?

BOARD MEMBER ETHERLY: Sure, just a
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followup. Wth respect to the issue, Ms. Wngfield,
of the noise that you conment ed, because it is a sem -
detached structure you do, of course, deal with that
just as in the regular course of traditional
occupancy.

Wul d you descri be t he noi se or any of the
i ssues that you have encountered to rise above the
| evel of what you woul d encounter if you had a famly
living in that adjacent property?

M5. WNGHIELD: Well, 1'm just thinking
that if you're there all day |long and you're doing
sone kind of educational whatever that there will be
noi se because of -- it will be nore than just noise,
sonmeone having a conversation or the TV just, you
know, playing a little loud. It will bealittle bit
nore than that because any tine you bring in nore
occupant s t han woul d normal | y be consi dered i n a hone,
that would raise the |evel of noise.

BOARD MEMBER ETHERLY: Ckay.

MS. W NGFI ELD: So that was ny concern
about the noise |evel.

BOARD MEMBER ETHERLY: Ckay. And with
respect to trash and refuse pickup, and I will flag
this for you, M. Bush, because | would like to get

sone feedback on how often those collections will be
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handl ed if the operation were to go forward with an
approval, what type of <collection do you have
currently in that location, Ms. Wngfield, in terns
of --

M5. W NGFI ELD:  Oh.

BOARD MEMBER ETHERLY: -- your refuse?

M5. WNGFI ELD: Ch, ny refuse i s picked up
by the city on Wdnesdays.

BOARD MEMBER ETHERLY: Ckay. So it's just
once a week?

M5. WNGHFI ELD: One day, one day a week,
but we have the big supercans.

BOARD MEMBER ETHERLY: Ckay.

M5. W NGFI ELD: And the -- what isit, for
t he recycl abl es, we have both of those.

BOARD MEMBER ETHERLY: kay. And so that
i s done curbside?

M5. WNGFIELD: In the alley.

BOARD MEMBER ETHERLY: In the alley at the
rear of the property?

M5. WNGHI ELD: There is an all ey between
-- it's the Ridge Road and the properties on Adrian
Street.

BOARD MEMBER ETHERLY: kay. Has it been

your experience that you have observed -- you
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indicated this in your testinony, but | just want to
be sure I"'mclear in understanding it. It has been
your experience that you have absorbed nore trash
stored at the rear of the subject property since it
has been in operation to an extent?

M5. W NGFI ELD: Since it's been in
operation as a church? Well, since the church has had
that adjacent property there has been nore trash

stored there than they have containers to place the

trash in.
BOARD MEMBER ETHERLY: To match. Okay.
M5. WNGHI ELD: So periodically the trash
is -- well, | won't say periodically because that

sounds |ike every once in awhile. Mst of the tine
the trash is nore than which can be contained in the
cont ai ners. So, therefore, it is overflow ng and
ani mal s have been noted to go through the trash and
it'"sunsightly andit's alittle discerning. Early in
the norning you' re drinking your tea or whatever and
you're | ooking out and --

BOARD MEMBER ETHERLY: Ckay.

M5. W NGFI ELD: -- aninmals are going
t hrough the trash

BOARD MEMBER ETHERLY: Excellent. Ckay.

Thank you very nuch, M. Chair.
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CHAI RPERSON GRI FFI'S:  Good.

BOARD MEMBER ETHERLY: | don't have any
further questions.

CHAI RPERSON CRI FFI S: Thank you, M.
Etherly. Ohers? M. Mller?

VICE CHAIR MLLER Yes. | wanted to ask
you if you could just elaborate alittle nore on --
think you said that other than the trash, that there
wer e adverse i npacts that you have experi enced al r eady
fromchurch activities in the building.

Can you el aborate as to, you know, what
activities and what were the specific adverse inpacts
you have been experiencing?

M5. WNGHI ELD: Well, the only thing that
I"mreally concerned about that has occurred is the
Sunday school programs, but they have been doi ng t hat
for awhile and, generally, | can say it's just the
noi se from you know, going up and down the steps and
people -- and nore people using the property.

VICE CHAIR M LLER: On the outside?

MS. WNGHI ELD:  No.

VICE CHAIR M LLER |s that what you nean?

M5. WNGHI ELD:  No, generally I'mtalking
about the inside.

VI CE CHAI R M LLER: You can hear the noi se
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of what's going on on the inside?

MS. W NGFI ELD: Now, see, in a sem-
detached honme the walls are not -- you know, they are
rat her thin and you can hear conversations and you can
hear people up and down the stairs and that has been
my concern. My concern is, okay, | have not said
anyt hi ng about it because generally this only occurs
on Sunday norni ngs.

| " mwondering with the increase in church-
rel ated activities, would this nmean nore noise? Wuld
this mean all day long at tinmes when naybe | would
appreci ate, you know, some quiet in ny home? That's
what |' m opposing to because ny opposition really is
to that type of noise.

VICE CHAIR M LLER Do you have an idea
about the nunber of the people in the house, you know,
in the Sunday school classes that is cause -- so that
you can hear it? | mean, if we're looking at limting
nunbers or anything like that, | would want to know,
you know, how many people are in it that's bothering
you. Is it 40 kids or is it, you know, do you know?

M5. W NGFI ELD: CGenerally, on Sunday
nornings at the time they are hol ding Sunday school
class, | am leaving nmy property to go to my own

church. | see quite a nunber of adults and children
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comng into the property.

However, if |I'm late leaving for ny
church, | can hear the children and apparently they
nmust be upstairs or | can hear people going up and
down the steps at the property. | can hear people

talking. But as far as to say the whol e Sunday how
many people are in the hone, in the house, | really
could not say, but | can say there is nore than five
or six people.

VICE CHAIR M LLER: And did you live next
door when there was a famly living in the building?
M5. W NGHFI ELD: Yes, | did.

VICE CHAIR M LLER. And so there was a big
di fference?

M5. WNGHI ELD: There is a big difference.

VICE CHAIR M LLER Coul d you hear the
famly?

M5. WNGFIELD: | could hear the famly on
occasions and |'m sure they could hear ny famly on
occasi on. But, see, currently | am hone al one, ny
husband and I, so we have no, you know, children in
t he house. So we're used to, you know, a certain
anount of quiet. So that's -- my whole concern is
what will this all entail if they increase the anount

of activities.
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VICE CHAIR M LLER Ckay. And wth

respect to the parking, | heard you to say that you
woul dn't want themto park in front of the residences.
Did you identify a place where you suggested they
shoul d park?

M5. WNGHIELD: Yes, there is plenty of
par ki ng across the street, because | said we're across
the street fromthe park

VICE CHAIR M LLER: Fromthe park. Ckay.

M5. WNGFI ELD: Ckay. And there is plenty
and there are plenty of places fromwhere their church
-- where the church begins at 800 Ri dge Road going
further up the street toward the recreation center
t here. And so there is plenty of parking on that
street, yes.

VICE CHAIR M LLER: And were you referring
to staff or were you referring to visitors?

M5. W NGFI ELD: Vell, I'mreferring to
basically on -- you know, anytinme you have a program
CGenerally, if they have a programor if any -- let's
say any kind of -- like they have been fixing, you
know, certain parts of the property. Well, when I
come hone | have to park further down Ri dge Road
because t he persons have parked in front of nmy hone or

when | conme ininthe evening, if there is any kind of
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neeting at the church, then | have to park further
down the street. kay.

You Kknow, <certain inconveniences |I'm
willing to accept, but | have had occasi ons when | was
asked to nmove ny vehicle fromin front of nmy resi dence
because of some church programoccurring and | was not
extrenely happy, but | conplied because | realizeit's
a church and they are trying to, you know, do busi ness
for the Lord, so | conplied. But I'mjust wondering
is this going to be an ongoing thing where |I'm goi ng
to have to be aware of what is going on in the
bui | di ng and park sonewhere el se.

VICE CHAIR MLLER. And you don't have a
driveway. |Is that correct?

M5. W NGFI ELD: M -- we do have a
driveway in the back where only one car parks there
and ny husband generally parks in that space, so |
general ly park on Ri dge Road.

VICE CHAIR M LLER Ckay. My | ast
guestion is did you talk to Ofice of Planning about
your concerns?

M5. WNGFIELD: No, | didn't. Totell the
truth, when | got the letter being that I'm just a
resident and | have never had any such letter conme to

nmy house, | didn't even know where to, you know, start
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t he process. But once | started the process, |
realized there were a | ot of avenues that | coul d have
| ooked into and after being here today | found out
nore information that will help me, I"'msure, in the
future.

VICE CHAIR M LLER: kay. Thank you very
much.

M5. W NGHFI ELD:  Thank you.

CHAI RPERSON GRI FFI S: Excel | ent. Any
ot her questions fromthe Board? Yes?

COWM SSI ONER  JEFFRI ES: Just a quick
guestion. M. Wngfield, so the church never got in
contact with you about its plans?

M5. W NGFI ELD: Apparently not. You know,
t hey menti oned about a petitionary thing. Apparently,
| was unaware of it. Not to say that they didn't do

what ever or that they didn't try to contact us, but

apparently me personally, | was unaware of anything
that was really going on until | got the notice in the
mai | .

And at first | was |ike what does this
really mean? After looking up some of the
information, | realized that this may have a greater
impact on ne than at first, you know, glance of the

letter.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

63
COWM SSI ONER  JEFFRI ES: And ny other

guestion is you nentioned that, you know, if the Board
shoul d go forward and grant the special exception that
you would, you know, want there to be a condition
around par ki ng.

Are there any other conditions that you
m ght, you know, think would be nore in keeping with
you living next door that you can think of?

M5. W NGFI ELD: The other condition is
about the trash.

COW SSI ONER JEFFRIES:  Just the trash?

M5. W NGFI ELD:  The trash.

COW SSI ONER JEFFRI ES:  kay.

M5. W NGFI ELD: The trash needs to --
because, as | said, you know, we have animals visiting
t hat probably woul dn't be visiting otherw se.

COW SSI ONER  JEFFRI ES: Ckay. But no
ot her sort of use conditions, | nmean, in terms of so
many days a week or any of that?

M5. W NGFI ELD: Well, see, |' mhopi ng t hat
it's not every day, all day, and | heard that they
could use up to 9:00 p.m in the evening and that's
definitely, you know, going to i npact on ny tine using
nmy |iving space.

COWM SSI ONER JEFFRI ES: Ckay. Thank you.
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CHAI RPERSON CGRI FFI'S:  Thank you very much,

M. Jeffries. Any ot her questions from the Board?
Very well. O course, it is an inportant aspect, too,
as the Ofice of Zoning takes inall its hearingis to
provide those letters for notice, so that you are
aware and also we have the secondary, which is the
pl acards, the | arge Hal | oween col ored pi ece posted on
the front of the properties.

M5. W NGHI ELD:  Yes.

CHAI RPERSON GRI FFI'S: M. Bush, cross of --

MR BUSH Well, if | nay be able to all ow
across inthe formof nmaking comments with regards to
the statements that have been nade.

CHAI RPERSON CRI FFI S: That's fine. I
think it would be appropriate for youto go right into
your closings if you would then. |f there aren't any
ot her persons present to provide testinony in this
application, | think we would be ready for that.

MR. BUSH. Well, thank you, M. Chairman.

CHAI RPERSON @RI FFI S: Let ne just say a
very good afternoon and thank you, Ms. Wngfield, for
bei ng here. W do appreci ate you provi ding testinony.
As | say, we'll look for that in witten formin the
record, if you can |eave a copy behind and also

provi de M. Bush and the ANC a copy. Yes?
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MR. BUSH. Thank you, M. Chairman. Let

nme also join with the Board in thanking Ms. Wngfield
for maki ng her presentation, because she has brought
to nmy attention and | should say to the church
attention sone legitimte concerns which we need to
address, and we are willing and comritted to doing
t hat .

Johnson, as | had indicated earlier, M.
Chai rman and Menbers of the Board, wants to be a good
nei ghbor and many of the activities that we are
engaged in in and around the church are of benefit to
the entire community, so that we regret the fact that
some of our activities mght have adversely inpacted
on Ms. Wngfield. But at that sanme tinme, the specific
issues that she has raised concerning trash,
concerning noise, etcetera, | believe that we can
address those and aneliorate them

There has been some construction and
changes, repairs work that has gone on in that
buil ding and, as aresult, fromtine to tinme there has
been an accumnulation of refuse in the back. Ve
t hought that we were taking care of it in a tinmely
fashion. It isthe tradition of the cormunity, of the
Governnent, to only give you one can for our

nei ghbor hood. W have one | arge can. W can purchase
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anot her can to put back there, so that we nake sure
that any and all of the refuse can go into that, the
trash.

And in addition to that, if necessary, we
can nake sure that we would have a regular and
additional pickup of any trash in and around the
comuni ty whi ch may adversely i npact on Ms. Wngfi el d.
And let ne say that in all candor, because we have
talked to a great nunmber of people in the comunity
all down the R dge Road, Texas Avenue, etcetera, and
our response has been sonewhat different. The
response that we have received has been sonmewhat
different than the legitimate concerns that Ms.
W ngfield has rai sed.

And | can say we are prepared to address
that. |If there is adverse noise, we will be prepared
to do that. But keep in mnd, if | may say this to
the Board, that we are only tal king about a period
from about 9:30 to about 10:45 so far as the Sunday
school prograns woul d be concerned. And, you know,
the reality is that when you live in an attached
house, you know, there are consequences that fl ow from
t hat .

Tactfully, M. Etherly had addressed to

that and |'m not saying that in the sense of saying
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that we are not prepared to do everything that we nust
do, not so nmuch because we want to address Ms.
Wngfield s concerns, because we do, but nore so
because we want to be a good nei ghbor. | nean, we're
there to help and to serve our community and,
certainly, we have nei ghborhoods ri ght next door to us
t hat have some concerns and we need to do that.

And, M. Jeffries, point well-taken and we
are prepared to do all that we can. |f we have to put
carpet on the steps to quiet the up and down, going up
and down, fine. Also keepinmndthat it relates to
the -- as it relates to the conputer program the
conmputer programis a programthat is going to be in
t he basenent. That is where the conmputer programwil |
be housed, on the basenent level, and it wll be
oper at ed, al t hough we do not knowthe exact tines it's
goi ng to be operated now.

Also, | would ask the Board to keep in
m nd that we're tal ki ng about very few students that
will be involved in that conmputer program That isn't
to say that we do not have to be vigilant to nake sure
that we maintain some control over noise, etcetera,
which we are conmitted to do.

And in addition to that, and I had said

this earlier to Ms. Wngfield, ny reconmendation to
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the church is going to be that when we start pl anning
the specifics that we include Ms. Wngfield in it,
because we want to be a good nei ghbor. | nean, we
want to be a good nei ghbor.

So, obviously, there -- parking is al ways
an i ssue inour comunity. But, interestingly enough,
it is less of an issue on R dge Road because we have

al nrost a quarter of a mle of unrestricted parking on

the south side of Ridge Road. | know that because |
jog there, that section of Ridge Road, and | have
neasured the distance. And so we will do everything

that we can t o address what ever specific concerns have
been rai sed here by our nei ghbor, M. Wngfield.

CHAI RPERSON CRI FFI S: Excel | ent. Qui ck
guestion before you go to your final finals, M. Bush.
The church proper has comrercial trash hauling?

MR BUSH | can't -- the chairman of our
deacon board says we do.

CHAI RPERSON GRI FFI'S:  And, however, this
house doesn't? It has relied on the District trash?

MR, BUSH: No.

CHAI RPERSON Rl FFI S: Ckay. So you
al ready have a commercial of which you can get your
scheduling and interns of -- sointerns of getting--

| guess | misinterpreted your indication of getting an
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extra contai ner.

And then in terns of the anticipated
program times for the conputer training that would
happen primarily in the basenment for up to 20 adults,
what is the anticipated tine? 1Is this all evening?
Is it sone day, some eveni ng?

MR. BUSH Ckay. |'msorry, M. Chairman.

CHAI RPERSON GRI FFI'S:  That's fine.

MR BUSH M. Chairman, | was |istening
to M. Johnson, the chairman of our deacon board and
al so head of the M nistries of Hope Programwi thin our
church. It's -- we have asked for up to 20 students,
but the reality is that we antici pate serving no nore
than 9 or 10.

CHAI RPERSON GRI FFI'S:  Sure, sure.

MR BUSH: The reason that | nmade the
| ar ger request was because we don't -- we want to have
sonme flexibility for future possibilities, but we do
not anticipate nore than 9 or 10 who will actually be
served in the coommunity. They are going to be in the
basenment where we will actually have the conputers,
etcetera, set up

CHAI RPERSON GRI FFI'S:  And t he anti ci pat ed
timng?

MR. BUSH. Beg your pardon?
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CHAI RPERSON GRI FFI'S:  The tim ng of those

cl asses?

MR. BUSH. W have not discussed that yet.
Ckay.

MR, JOHNSON: Bet ween 10:00 and 3:00,
10: 00 in the norning and 3:00 in the afternoon.

MR BUSH I'msorry, M. Chairman, if |
may add to that.

CHAI RPERSON GRI FFI'S:  That's all right.

MR. BUSH. It's ny understanding that the
programwi || operate in the daytinme from10:00 in the
norning to 3:00 in the afternoon for the record.

VICE CHAIR M LLER. Wekdays?

VR. BUSH: That's correct, ny
under st andi ng.

CHAI RPERSON GRI FFI S: But there is the
aspect or the discussion of until 9:00 p. m

MR. BUSH Well, yes. And let nme say that
inm discussionwith the Planning Ofice, | wanted to
provide as nuch flexibility as possible for
consideration of this request and I did inform them
that we would Iike to have the option to operate the
prograns as |late as that tine.

But the caveat that was added there was

that's the approximate tinme that the exi sting prograns
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in the church would actually end when we have those
progranms. For exanple, we have a Bible study class
that takes place on Wednesdays in the evening and it
does not run any later than 9:00. So | sinply
informed the Planning O fice that the program woul d
not run any later than 9:00, because none of our
programs run | ater than 9:00.

CHAlI RPERSON GRI FFI'S:  Okay. Good. | will
give you an opportunity for any last brief closings
t hat you m ght have.

MR BUSH. Well, just very briefly, M.
Chai rman and Menbers of the Board. The request of
Johnson Menorial for the special exceptionis, indeed,
totry to provide an opportunity to better serve the
comunity that Johnson resides in. W are conmtted
totrying to make a difference and we want to do al
t hat we can, to use whatever resources that we have to
benefit the community that we live in.

W will do everything that is necessary in
order to try to make our existence there so far as
these prograns that we are requesting the exception
for to be of such a nature as to be acceptable to the
entire community, particularly to our nost imediate
nei ghbors.

We have a desire to serve, to serve God
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and to serve our greater comunity, and we are
cormitted to doing that and we believe that this
programthat we are requesting the special exception
for will allowus to do both. And it is our hope and
i ndeed our request that this Board will approve the
recommendati on of the Planning Ofice and accept the
application of Johnson. Thank you very mnuch.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. Bush. W do appreciate it and al
those, the ANC of course and M. Wngfield, for
presenting all this inportant testinony and evi dence
into the record. O course, we're not sitting in
j udgnment of the programand its substance or even the
church, but rather these |linmted zoning issues.

MR. BUSH. Certainly.

CHAI RPERSON GRI FFI'S: O course, which
have outlined. | think it's inportant for us to set
this for a decision as quickly as possible and that
woul d be at our May 2" decision making. That woul d
be set on our schedule for our already schedul ed
Public Meeting. At that tine, of course, we're going
to call this for deliberation

I think we need sone additional
information in the record as, M. Bush, you have

al ready volunteered to put it in. | would like to
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have it in the record by close of business next
Tuesday. That would be at 3:00 into the Ofice of
Zoning. And as | understand at this point, and | will
hear fromothers, | think it would be appropriate for
you to i ndi cate how you are goi ng to address the trash
pi ckup. That will just be a sinple sketch. 0]
course, we would | ook at that.

| think it would be i nportant al so to | ook
at, as we break this down, the three el enents of what
this house is going to be used for and the program
that is anticipated. O course, that wll be
specifically what the Board is looking at in this
del i berati on.

So Sunday school, of course, church
progranms and then the trai ning, the conputer training,
knowing full well that you're going to put in some
flexibility because you' re defining the prograns. But
it's inportant for you to understand and for the
Board' s understanding to have that before us.

Unl ess it changes, we have t he nunbers or
participants. 20 and 40 has been tal ked about for the
Sunday school and the training. The other point --
oh, | think the noiseis an interesting position based
on the fact that this is a different type of density

and use for an attached building. | think carpeting
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on the stairs is an excell ent suggestion.

Any ot her suggestions that you m ght be
avai ling yourself to would be appropriate in how you
are dealing with the noise and the inpact, even to a
wal | covering of some sort or how maybe even t he house
is going to be laid out wth, you know the
bookshel ves on the common wal | or whatever other kind
of noi se deadeni ng that m ght be inpact ed.

It was an i nportant point that you brought
up that the basenment would be utilized for the
conputer training and | think that wasn't clear. |If
it was stated in here, | didn't see that in the
written subm ssions.

MR BUSH | don't think it was.

CHAI RPERSON CGRI FFI S: O hers? Yes, M.
Mller?

VICE CHAIR MLLER. | just want to throw
out the suggestion that the submttal be sonewhat in
the form of proposed conditions building on what the
Chai rman was sayi ng, whi ch woul d i dentify the hours of
operation, the days of operation, the steps you would
take to mtigate noise such as carpet, the trash,
par ki ng specifically.

And | think that M. Bush said that, you

know, when it got going | ater down the road that they
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i ntended, you intended, to talk with Ms. Wngfield
about the specifics. And | think it would be a good
i dea personally if you talk now about these kind of
conditions, sothat if you can come up with conditions
that will nmitigate her concerns now, the Board would
feel -- 1 would feel nore confortable that the
operation would not be causing an adverse inpact on
your nei ghbor.

MR BUSH \Well, let me be clear on this
if I may. Are you saying then that if we are to
submt these itens that we would |ike to address as
conditions of approval, and then you' re suggesting
that | talk with Ms. Wngfield to get an agreenent on
her concerns about the specific conditions, in effect
what you are saying is that you're allowi ng M.
Wngfield and the addressing of her specific
conditions to be -- to determ ne whether or not the
matter is going to be approved?

VICE CHAIR M LLER: No, |'m not saying
that. |1'mnot saying that. |I'msaying | think it's
a good ideatotalk to her about it. For instance, if
Ms. Wngfield had an objection to something and the
Board didn't think that was a reasonabl e objection,
they wouldn't go along with that objection.

But what | amsaying is, for instance, if
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there is a parking i ssue and you talk to Ms. Wngfield
and you work it out and then it's no |longer an issue
for her, then the Board knows that there is no
problenms in the conmunity at all with that issue.

You know, okay, this issue is taken care
of . The noise issue was taken care of by the
carpeting. And then maybe there is one issue that,
you know, you can't agree on, you know, and then the
Board | ooks at that and decides was it a real adverse
i mpact or not really, you know?

MR BUSH If | may, M. Chairman, just a
corment. So far as the programis concerned, we have
dedi cated at | east parking spaces on the lot of the
church to conply with the requirenents for use that is
actually going to exist there but, you know --

CHAI RPERSON GRI FFI'S: Wl I, | think that's
an excellent exanple --

VICE CHAIR M LLER: Exactly.

CHAI RPERSON @RI FFI S: -- of what M.
MIller is saying, is that just state it out.
Qobvi ously, parking has been brought up as an
obj ectionabl e condition and the Board needs to assess
all of the information. You're saying you're
providing it on-site for that which is required for

t he nunber of staff in the building. W need all that
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before us and then we can nove ahead.

MR.  BUSH: And if | just may, M.
Chai r man.

CHAI RPERSON GRI FFI'S: Sure.

VR. BUSH: More specifically, MVs.
W ngfield s concern was that she cannot park in front
of her house.

CHAI RPERSON GRI FFI S: Under st ood,
under st ood.

MR BUSH: And the reality is that there
are a nunber of other people that are on that bl ock
who may or may not be parking in front of M.
W ngfield s house.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BUSH. And not necessarily --

CHAI RPERSON GRI FFI'S:  And | appr eci at e you
bringi ng that up. Believe ne, the Board has an
amazi ng anmount of famliarity with that issue.

MR. BUSH. | imagi ne you have.

CHAI RPERSON GRI FFI'S:  And not necessarily
just in these particul ar cases.

MR BUSH: Yes.

CHAI RPERSON GRI FFI S: And you need to
trust that we'll be able to nake a rational judgnent

on all of those el enents.
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MR. BUSH But we will be very happy to do
what ever is necessary, too.

CHAI RPERSON GRI FFI'S:  CGood.

VICE CHAIR M LLER: And al so, | just want
to say with respect to that parking exanple, if you
say parking as a condition or as an elenent of the
program parking will be in this lot --

MR BUSH: Yes.

VICECHAIR MLLER. -- it's also hel pful,
| find it hel pful sonetines, as an aside if you want
to say why you think that satisfies, you know --

MR BUSH: | understand.

VICE CHAIR M LLER: -- the concerns or the
situation. Then we have the information to eval uate
t hat conditi on.

MR BUSH: Poi nt well -taken. V'l |
certainly do that.

VICE CHAIR M LLER: Thank you

CHAI RPERSON CGRI FFI'S:  Good. Anything el se

t hen?

MR, BUSH: No.

CHAI RPERSON CRI FFI S: Very well. Ms.
Bailey will assess or rather summarize the schedul e

and the subm ssions just to make it clear.

MS. BAILEY: M. Chairnman, you indicated
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that the Board will be making a decision on May 2™
and the itens that you asked for are to be in next
Tuesday and the date of next Tuesday is April 25"

The itens that | have |listed that you have
requested, and please feel free to help nme as | go
al ong, the applicant is to address howtrash is to be
pi cked up at the site or how trash is being di sposed
of, if a cormercial business is going to be picking up
trash and so forth fromthis particular |ocation, the
three elenments that's anticipated in the application
for the site, for the use of the site, that being the
Sunday school, the training program and other church
progr ans.

He is al so to address noise and howit is
to be buffered, will carpeting be used on the steps,
| think you nentioned a bookshelf or sonmething |ike
t hat, how the basenent is to be used, is to be used
for the conputer training program That is to be
submitted in witing.

Ms. MIler articulated that this is to be
in the formof proposed conditions. The applicant is
totalk to Ms. Wngfield about the specifics of, as
you have discussed it here today, the hours of
operation and al so parking, howit is to be addressed.

Those were the things that | have, sir.
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CHAlI RPERSON @RI FFI S: Excel | ent. Thank

you very rmuch. | think that's fairly clear, all the

el enents that we're looking to address. O course,

the record will be kept open. | don't anticipate --
well, there it is. | think just for those elenents
and the applicant's submn ssion. O course, that

shoul d be provided to the ANC also. |If there's any
other actions of the ANC, we would take that under
advi sement. | wouldn't anticipate that unl ess the ANC
is aware that they mght.

O her than that then, M. Bush, clear on
the filing schedul e?

MR BUSH: Yes, | am M. Chairman.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch

MR. BUSH: Thank you. Thank you, Menbers
of the Board.

CHAI RPERSON GRI FFI'S:  The ANC, it has been
an absol ute pleasure. Thank you very nmuch and | et us
nove ahead then to the next case in the norning.

MS. BAI LEY: Application No. 17456 of
Jubi | ee Housing Incorporated, pursuant to 11 DCWR
section 3103.2, for a variance from the off-street
par ki ng requirenments under subsection 2101.1, and

pursuant to 11 DCMR section 3104.1, for a special
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exceptionto allowa child devel opnment center, that is
50 children and 16 staff, under section 205. The
property is zoned R-5-B and it's located at 2525
Ontario Road, N.W, Square 2565, Lot 805.

CHAI RPERSON GRI FFI'S:  Very wel | . Let's
proceed. Good norni ng.

V5. RODDY: Good norni ng. My nane is
Christine Roddy. | amwth the Law Firmof Pillsbury
W nt hrop Shaw Pittman and with me also fromPillsbury
is Paul Tummonds. And also with ne are Ji mKni ght of
Jubi | ee Housing, the applicant in this nmatter, and
Bill Bonstra of Bonstra Haresign.

And we would actually request that M.
Bonstra <could be recognized as an expert in
architecture in this matter, and he is available to
answer any questions you my have about his
experi ence.

CHAI RPERSON GRI FFI S: Sure, absolutely.
M. Bonstra, have you been established as an expert
bef or e?

MR. BONSTRA: Yes, | have.

CHAI RPERSON CGRI FFI'S: Okay. Any questions
fromthe Board, background? | knowthat we have in ny
recollection -- do we have any of his pertinent

information in the record?
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MS. RODDY: We can submt a resune. We

have not submtted a resune as yet.

CHAI RPERSON GRI FFI'S:  Okay. Let nme ask if
any Board Menbers have any questions or would like to
request that in order for them to provide the
recommendation to the Chair. Any questions? Any
objections then? Let's proceed and we'll establish
M. Bonstra as an expert in architecture.

A quick question and naybe we'll get --
well, there it is. I'Il turnit over to you

M5. RODDY: Ckay. Well, our application
today is fairly straightforward. W' re requesting
speci al exception approval fromthe Board for use of
the lower |evel of an existing building in the R5-B
Zone District as a child devel opnent center, and we
are also requesting for variance relief from the
par ki ng requi rements. The parking requirenments would
require that we provide four parking spaces with the
chil d devel opnent center.

And we believe that the prehearing
statenent and the application that we have submtted
sets forth the applicant's conpliance and sati sfaction
of the variance standards as well as the special
exception standards. And | would like to note that

t he ANC has unani nously supported this application and
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we al so have the support of the Ofice of Planning,
the District Departrment of Transportation and the
Departnment of Health. And | would |ike to introduce
our wi tnesses for today.

CHAI RPERSON GRI FFI' S:  Good. Before you go
too nmuch further, | have just noticed in the handout
you have just done here, and | believe actually in a
docunent, | have noticed that the architectural firm
of Hi ckok Warner Col e, which was nmy past enpl oyer, |
think they are known as a different iteration, is part
of this project. Is that correct?

MS. RODDY: Qur first subm ssion, the
pl ans were prepared by H ckok Warner Cole, but since
then they have switched architects and now --

CHAI RPERSON GRI FFI'S: | see.

M5. RODDY: -- M. Bonstra of Bonstra
Haresign is the architect.

CHAI RPERSON GRI FFI'S: Okay. | will bring
it to anybody's concern of the Board and as to the
appl i cant or anyone here present for this application.
O course, | did use to work for Hickok Warner Col e.
| didn't work on this project at all, but is there any
guestions or concerns, any concerns of me continuing
on this case fromthe Board?

VICE CHAIR M LLER | don't have any
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concern consi dering you didn't work on the project and
it has changed now, being presented by a different
firm

CHAI RPERSON GRI FFI'S:  Does the applicant
have any questions or concerns?

MS. RCDDY: No.

CHAlI RPERSON GRI FFI S: Does anyone here
present for this application have any questi ons of ne,
concerns? Very well. | should say, | nean, the Board
t akes very seriously these disclosures and oftenti nes
we whip through them because perhaps we don't even
think about it. | nmean, M. Etherly just nmade one
So with that, it's worth taking the tine. Let's
proceed though and get to your first w tnesses.

M5. RODDY: kay. We have Ji m Kni ght who

will explain Jubilee, as well as the Junp Start
Program and Bill Bonstra who will explain the areas
where the children will use, including the outdoors.

CHAI RPERSON (Rl FFI S: Excel | ent. CGood
nor ni ng.

MR. KNI GHT: Good norni ng. It's a
pl easure to be with you. Just briefly alittle bit of
hi story about Jubilee Housing. Jubilee has been at
wor k i n the Adanms Mor gan nei ghbor hood for nore than 30

years providing af fordabl e rental housing, as well as
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a variety of social services to help support its
residents in the larger comunity.

Through the years exanples of these
servi ces have included job placenent services, health
care, after school progranm ng for children. One of
the notable gaps in our nenu of services has been a
programsuch as Junp Start which woul d serve children
aged newborn to 4 years-old and that woul d conplete a
continuum that already exists from kindergarten
t hrough hi gh school for Kkids.

As Jubilee is in the mdst of a larger
renovation canpaign that wll renovate eight
properties in Adanms Morgan, 280 apartnments, nore than
850 people all together, we have had the opportunity
to consider how to best use the spaces going forward
and in each case have tried to add a resident anenity
to each of the properties. Exanpl es on ot her
properties include conmputer |abs, wellness centers,
after school programm ng.

In this case, the Ontario property, 2525
Ontari o Road, presented an opportunity to | aunch a new
service call ed Jubilee Junp Start and that will be | ed
by a separate 501(c)(3) entity, but an affiliate
organi zati on of Jubil ee Housi ng.

The sort of plan and busi ness nodel for
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the programis to serve up to 50 children who woul d be
made up, approximately, three quarters of which from
Jubil ee households in that property and other
properties. An additional quarter of the popul ation
m ght cone from the |arger neighborhood. I will
correct that slightly. The three quarters i s expected
to be low inconme children. The one quarter is
expected to be nmarket rate children, market paying
chil dren. Al'l children deserve better than narket
rate.

The i dea bei ng t hough that there woul d be
a mx of social diversity as well as an income stream
that will help support the project frommarket paying
custoners, but it is anticipated that nearly all of
the participants of the program would conme fromthe
surroundi ng nei ghbor hood.

The basi c services provided will neet the
needs of children aged newborn to 4 years-old. There
will be three separate centers within the | arger space
that are grouped according to ages and needs. So
there will be an infant section, a toddler section and
a pre-K or pre-kindergarten section within the space
and the curriculum will be adapted to the specific
needs of the children or the age groups.

W feel pretty confortable that we can
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neet the needs of the relief that we're requesting
today, primarily around the way that the facility will
be staffed and run, staff of up to 16. W expect that
nost woul d cone from the nei ghborhood or nearby and
use public transportation.

I n most of our other service providers or
service agencies that are our affiliates in the
nei ghbor hood, there is a rather mniml inpact on
parking fromstaff. The |larger Jubilee Mnistries has
access to sone central parking. So for the handful of
staff menbers that mght conme from outside the
nei ghbor hood, there would be parking avail abl e.

As we have indicated, we expect that al
of the participants, the children and the famlies of
the children, would be within wal ki ng di stance and on
nost days that there woul d be a brigade of strollers,
if you will, comng up to the center. The odd
househol d that m ght conme fromthe outside area woul d
make use of what we're proposing to be a | oadi ng zone.

| f you ook to the right of the facade of
the building right now where we're showing a small
fence, I'mtold there is a pointer, | don't know how
to do this, right there, there is a cut-out for
parking or for a driveway that is not actually used.

So that is one spot. If we were to be allowed to take

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

88

the spot next to it by sacrificing one parking spot,
we woul d gain enough |oading zone for two. And we
woul d expect that the relatively light vehicular
traffic would be served well by that particular
orientati on.

CHAI RPERSON GRIFFI'S:  That is sonething
you're pursuing. |Is that correct?

MR KNIGHT: It is.

M5. RODDY: It is and the Departnent of
Transportation has offered to work with the applicant
in establishing the | oadi ng zone.

CHAI RPERSON GRI FFI'S:  Okay. And how wi de
is the curb cut? | don't recall what the dinension
was. Do you have a curb cut there?

M5. RODDY: There is a curb cut. | don't
know t he di nensi ons of it though.

MR. BONSTRA: | woul d say, approximtely,
6 to 8 feet existing.

CHAl RPERSON GRI FFI'S: Okay. |I'msorry to
interrupt you, but it would be interesting to know
what the regulations are in ternms of parking and if
you had a | egal parking, how far away froma curb cut
you woul d have to be, because conceivably you could
mark it that you took 5 feet on each side and you had

8 feet there.
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Then you woul dn't necessarily have to t ake
a full space on the whol e bl ock, but you m ght be able
to get a two car drop-off area and not sacrifice a
full parking on that block. Anyway, just perhaps a
t hought. Gkay. Let's continue.

MR, KNI GHT: | just also wanted to
indicate that the core services are anticipated at
| east at opening woul d operate from9:00 to 5:00 with
staff on the site nore |ike 8:00 to 6: 00, even to 7: 00
in the evening. W anticipate opening some non-
traditional hours that would be from 6:00 until
m dni ght, perhaps eventual |y even overni ght as demand
i s dictated.

In our prelimnary market study of the
nei ghbor hood, there was significant interest in these
after hours services, but not enough to feel |ike we
woul d open t hose servi ces on day one, so that we woul d
operate the core programfor the first six nonths or
so and further denonstrate the need and then consi der
openi ng the second shift.

CHAI RPERSON GRI FFI'S:  This is fascinating
because this is the first application that | have been
a part of in years that has tal ked about a program of
t hese hours. And | note that in the footnote of your

application you did talk to the surrounding area
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Bar bara Chanbers being one that had the simlar.

What is the demand for that? Who actually
needs child care overnight?

MR. KNI GHT: Well, the ngjority of Jubil ee
residents are very low inconme and many work shift
wor k. Many clean offices on second shift even
overnight, mght be in the hospitality industry and
work in second and third shifts.

CHAI RPERSON GRI FFI'S:  So t hey may go on at
8:00 in the evening and get off at 4:00 in the
nor ni ng?

MR. KNI GHT: Right.

CHAI RPERSON @RI FFI S: Ri ght . | see.
Ckay.

MR KNI GHT: And whi |l e our mar ket research
suggested that there is sone need and our anecdot al
experience of being on the properties for 30 plus
years is additional indication of need, there is sone
hesitancy on the part of famlies to use a centra
center after hours. They would rather have their
children cared for in their hone and mght bring a
baby sitter in.

So that is where we feel it necessary to
pursue that further and after six nonths of operation

hopeful | y have denonstrated a capacity that m ght then
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be wanted by surroundi ng househol ds. So it's not
certain, at this point, hownuch after hours activity
woul d exist. But we were -- in preparing to open the
center, it was anticipated that there would be those
servi ces.

CHAI RPERSON GRI FFI'S:  Okay. Under st ood.
And you're indicating that the child devel opnent
center is all going to be in the basenent or cellar
level. |Is that correct?

MR. KNI GHT: Yes, the ground fl oor.

M5. RODDY: Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MS. RODDY: It's not the first floor.
It's the ground floor of the buil ding.

CHAI RPERSON GRI FFI'S:  Okay. And what is
it previously used for?

MR KNI GHT: It has had several uses
t hrough the years. It currently has an existing C of
O on one wing of the property that formerly served t he
Sitar Center for Perform ng Arts.

CHAI RPERSON GRI FFI'S:  Ch, right.

MR. KNI GHT: Which recently noved on and
got its own space in the nei ghborhood. The left w ng
of the property is currently a large |laundry area for

t he residents and a storage area for the organi zati on.
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CHAI RPERSON GRI FFI'S:  Are you creati ng new

openi ngs or excavating any areas around?

MR BONSTRA: M. Giffis, | would be
happy to respond to the physical aspects --

CHAI RPERSON GRI FFI'S: Okay.

MR. BONSTRA: -- of the property in ny
presentati on.

CHAI RPERSON GRI FFI'S:  CGood.

MR BONSTRA: If that would suffice.

CHAI RPERSON GRIFFI'S: W'l get to that.
| won't junp the gun then. Let's get back into
programmi ng. And then you nade a statenent. Let ne
say |'mcutting you off kind of in your presentation
because | think it's a very full application.
Everything is in here. | think the Board has sone
specific questions that we can dive right into.

You tal ked about anticipating that the
staff would be from the area or take public
transportation. Wat would secure in our mnds that
understanding? | nean, frankly, everyone says that
and, of course, everyone is goingto ride scooters and
car-pool. How do we really know that's happeni ng?

MR KNIGHT: | don't know how it would be
nost hel pful for us to denonstrate that to you.

Jubi | ee Housing itself currently has a staff of 20 and
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fully two-thirds, if not three-quarters, are either in
t he nei ghborhood or use public transportation.

CHAI RPERSON GRI FFI S: Ckay. So from
current prograns, that's where your enpl oynent base is
coming from And service of public transportation to
this locale, what is the convenience of it?

MR. KNI GHT: All over the place. Red Line
and Green Line are accessi bl e bus stops t hroughout the
nei ghbor hood.

CHAI RPERSON GRI FFI'S:  Okay.

VICE CHAIR MLLER. Can | just followup
on that before you --

CHAI RPERSON GRI FFI' S: Yes.

VICE CHAIR M LLER: Ckay. | think you
also said that those few that drive have access to
some central parking. Wat were you referring to?

MR. KNI GHT: Jubi | ee Housi ng and t hen Junp
Start are part of a larger, |oose sort of network of
service agencies that have sonme central property
within the Adans Morgan nei ghborhood. There is a
property located at 1640 Colunbia Road that has a
large lot in the back. It's possible to contract
parking in that lot. W have a preferential access to
t hose spots as needed. So dependi ng on what staffing

needs woul d emerge, we woul d be able to get parking in
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that |ocation or others like it.

VICECHAIRMLLER Is it alot you own or
just certain lots that you | ease fronf

MR KNI GHT: | don't mean to Dbe
conplicated in the answer. Affiliate organizations
own t he space.

VICE CHAIR M LLER:  Ckay.

MR. KNIGHT: And we have a preferenti al
relationship there.

VICE CHAIR M LLER. Ckay. Thank you.

CHAI RPERSON GRI FFI'S: Okay. | don't have
any other -- actually, one other quick thing. 0]
course, we're |looking at the criteriumunder 205 and
205 is that you woul d be able to be properly |licensed.

| s there additional licensing that would
be required for the off hours that you' re talking
about in that programor is it all-enconpassing inthe
same |icensing and procedures and t he square footage?

M5. RODDY: | believe that Title 29
provides that if it's less than 24 hours, that is the
same |icensing procedure.

CHAI RPERSON GRI FFI'S: | see. GCkay. kay.

Good clarification. | was not famliar at all. There
it is. | think I don't have any other questions at
thistine. W'IlIl get intoobviously alittle bit nore
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detail, so let's proceed.

M5. RODDY: Ckay. M. Bonstra, if you
woul d just like to discuss the property.

MR BONSTRA: I'm Bill Bonstra wth
Bonstra Haresign Architects. |'mhere to tal k about
t he physical aspects of the property. The existing
building will be renovated in its entirety. It is a
building that is three stories plus an existing cellar
area. As M. Knight said, the existing cellar area on
the right side of the building, | believe it's on the
right --

MR KNI GHT:  Yes.

MR. BONSTRA: -- is now occupied or was
occupied as the Sitar Center. The other wi ng here was
occupied or is currently occupied as an area for
washi ng machi nes and what have you. The three story
buil ding above w Il be renovated for residential
units.

Even though this drawing shows that
courtyard with the surroundi ng areas, that courtyard
is one level above where the proposed Junp Start
Programwoul d be | ocated, and this will be a courtyard
specifically for the residents of the residential and
is not anticipated to be used by the Junp Start

people. As you can see by this elevation and you can
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see by the plan here, there is a sharp grade in the
front. So this is one |evel above this area. O her
uni que aspects of the property --

CHAI RPERSON GRIFFI'S:  Sorry, just to be
cl ear. So in that interior courtyard, when you're
down at this level, the day care center, you're not
wal ki ng out a door into that courtyard?

MR. BONSTRA: That's correct.

CHAI RPERSON GRI FFI'S:  So you have wi ndows
that are up hi gh?

MR. BONSTRA: There are sonme hi gh wi ndows
al ong that edge, yes.

CHAI RPERSON GRIFFI'S: | see. (kay.

MR BONSTRA: As a basenent w ndow woul d
be in a house.

CHAI RPERSON GRI FFI'S:  Okay.

MR. BONSTRA: O her uni que aspects of the
property. The building itself is actually renoved
fromthe property line at both sides and its rear and,
in fact, the rear abuts a property. |t does not abut
an alley, sothereis no alley access to this building
as you would typically find throughout the city.

CHAI RPERSON GRI FFI'S:  But that is show ng
the extent of the property. |Is that correct?

MR. BONSTRA: That's correct.
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CHAI RPERSON GRI FFI'S: Ckay. And so you're

saying that rear property line abuts the rear yard of
t he adj acent apartnent buil di ng?

MR. BONSTRA: That's correct.

CHAI RPERSON GRIFFI'S:  That fronts on 17'"
Street?

MR, BONSTRA:  Yes.

CHAI RPERSON GRI FFI'S:  Wiich | note from
your Exhibit A Ckay.

MR. BONSTRA: Yes. The Junp Start Center
has t hree age groups, toddl ers, preschoolers, infants
and then this area is a teachers area. The buil ding
then will have a laundry room electrical room and
utilities in this area of the building.

The main entry, as we talked about
earlier, is here and actually the nmain door is here
for access to the center. There are ancillary doors,
egress doors, here fromthe toddlers area. There are
doors here fromboth the preschool ers and the infants
area. That is for access to the grade around this
bui l di ng, which in fact is being cut down here. Wat
issignificant inthis regardis this dark bl ack area,
which is essentially the neighboring building built to
the property line, three or four stories tall, as you

can see fromthe el evation
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CHAI RPERSON QR FFI S: l's t here

fenestrati on on that side?
MR. BONSTRA: Yes, w ndows.

CHAI RPERSON GRI FFI S: On the adjacent

bui | di ng?

MR BONSTRA: |I'msorry?

CHAI RPERSON GRI FFI'S:  On the adjacent.

MR.  BONSTRA: Ch, on the existing
buil ding, no. There is no fenestration. It's asolid
-- it's actually a party wall, | believe, so it was

built to be shared, but the wuniqueness of this
situation --

CHAI RPERSON (Rl FFI S: Is it a row type
dwel I'i ng?

MR. BONSTRA:  Yes.

CHAI RPERSON GRI FFI'S:  Ckay. " m noting
just Exhibit Ais the base atlas, which actual ly shows
t he footprint on the surroundi ng square of the rest of
the buildings, which I think is informative. Ckay.

MR. BONSTRA: In terns of the devel opnent
of the area around the building, again the entry would
be nore of a hardscape. It would be an area with a
canopy that would have benches possibly for the
wai ting of parents comng to pick up their children

possibly for waiting to have their parents conme and
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pi ck them up by car.

And t hen around t he back and ot her side we
have a nunber of different spaces. At the top of the
sheet here we see a little tricycle area for high
speed tricycles running around this little circuit
her e. That would be probably sone kind of rubber
pavi ng or sonme kind of resilient paving that was al so
-- allowed water to drain through

W have two pl ay areas here and here which
fl ank a sandbox, a sandbox typically used by toddl ers,
possi bly preschoolers here. Then there is a little
garden area with benches that m ght be an area where
the kids could read or, you know, | earn about certain
things in nature. The whole area is then fenced by a
solid fence, naybe board and batton wood fence up to,
| believe, what is allowable, 7 feet, so that that
woul d, in fact, be around this property.

The current property has a chain |inked
fence around it which one can | ook through, but the
notion here is that we want to enclose this a little
bit visually. And you can see sone doors that come
out here, here and the main door here into those
ar eas.

CHAI RPERSON GRI FFI S: Excel | ent. Any

ot her questions? Pretty rich in shrub layout in the
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front there just for a comment, but okay.

VICE CHAIR MLLER  All right. | had a
guesti on.

CHAI RPERSON GRI FFI'S: Good. Ms. Mller?

VICE CHAIR MLLER s there sone
licensing requirement or sone guidelines as to like

what size the play area shoul d be outside?

VB. RCDDY: There is a licensing
requi renent under Title 29. | believe it's 60 square
feet per child, I would have to doubl e check that, for

out door and 35 square foot per child indoor. And the
appl i cant does neet these standards.

VICE CHAIR MLLER And is it different
with respect to infants versus toddlers versus
preschool ers?

M5. RODDY: | don't have the information
on whether there is a distinction made in the code for
that. | believe fromthe section that -- | have it
with ne and could look it up and |l et you know, but as
far as | know I think it's just 35 square foot per
chi | d.

VICE CHAIR MLLER COkay. | was just --
| thought that anot her departnment was | ooking at that
aspect and | just wanted to rmake sure.

M5. RODDY: The Departnent of Health did
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look at that and they did provide a letter of
recommendation that this be approved.

VICE CHAIR M LLER: Thank you

BOARD MEMBER MANN:  What did you say were
t he adj acent uses next to the play area on the rear of
t he buil di ng?

MR. BONSTRA: There are a series, a nunber
of apartnment buildings of simlar size.

CHAI RPERSON Rl FFI S: Ch, can you turn
your m ke on?

MR. BONSTRA: Sorry. A simlar size and
character to this existing building, three and four
story nmasonry structures. There is -- | believe
that's a single-fam |y row house here and this is the
rear yard for that house. So that is a single-famly
exposure, but it'sall nmulti-fam |y housing apartnents
around the property on the other sides.

BOARD MEMBER MANN: And has t here been any
determ nati on on how many children will be allowed in
the play area at one tine?

MR. KNI GHT: We woul d anti ci pate a nmaxi num
for each age group. So there is anticipated to be 12
toddlers at a tine, so 12 would be the nost in the
t oddl er age range. The facility would hold, when

full, 16 preschool ers.
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W sort of anticipate staggeringtheir use

of the space. That exact programdetail hasn't been

conpl et ed. W kind of want to see how the -- our
i deas of what will work and the realities nesh, but
there is clearly a sense that we'll need to nonitor
that playground tine. W'Ill have to and we'll want
to.

BOARD MEMBER MANN:. Monitoring it because
of the potential I|ike sound reverberation or other
aspects?

MR KNIGHT: Well, primarily for safety
because these are children.

BOARD MEMBER MANN: For safety.

VR. KNI GHT: They shoul dn' t be
unsupervised, but in addition for any kind of
behavi oral stuff that m ght arise as well.

BOARD MEMBER MANN: Ckay. Thank you

CHAI RPERSON GRI FFI' S:  Any ot her questi ons,
at this tinme? Very well. Let's continue. Anything
el se?

M5. RODDY: Actually, M. Bonstra, could
you tell us if there is going to be any treatnent to
the fences that m ght help with the sound?

MR BONSTRA: Vell, we discussed the

actual construction of the fence to be a staggered
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fence, which not only is attractive on both sides, but
it also offers sone sound baffling there. W also
tal ked about planting areas and, you know, hangi ng
boxes and things |ike that, which can be found around
the area. W also will have sonme shrubs and bushes
and what have you which will also nuffle sound.

MR. KNIGHT: May | add one commrent on
the --

CHAI RPERSON GRI FFI S: You said hanging
boxes? Does that nmean |ike flower boxes?

MR. BONSTRA: W tal ked about sone hangi ng
planters or things that mght have sone vines to
soften the fence. Typical of what you would find in
a residential application.

MR. KNI GHT: May | add one conmment about
the playground use? W acknow edge that there are
l[imtations in the footprint that we have avail able
and we woul d | ove to have an expansi ve pl ayground area
and it's just not possible on this property. W have
explored using other spaces in the neighborhood.
Meridian H Il Park is two blocks away and already
anticipate a long trail of kids wal king dowmn to the
par k.

As nentioned, we have affiliate providers

i n the nei ghbor hood who al so have addi ti onal space and
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we intend to expl ore uses for, you know, kids getting
out of the footprint of the building, but those would
be structured activities where there woul d be staff on
hand and supervised, but just didn't want to
acknowl edge that there would be additional outdoor
opportunities beyond what you see in the draw ngs.

CHAI RPERSON CRI FFI S: Wuld that be a
daily program experience or is that something on
occasion you would utilize the other parks and areas
i n the nei ghbor hood?

MR KNI GHT: It's a little of each. I
think the idea is that it would be structured
regularly and we haven't cone to terns yet with what's
opti mal there.

CHAI RPERSON Rl FFI S: Ckay. O her
guestions?

VICE CHAIR M LLER What's at Meridian
H 1l Park? 1s that open space or do they al so have
any playground equi pnent ?

MR. KNI GHT: It's primarily open space.
Jubi | ee has anot her property anot her bl ock and a hal f
away where there is a fenced playground area wth
space and it is Jubilee's lot, so that would be the
other primary place to play.

VICE CHAIR MLLER. And that's not being
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used all the tine? There is sone tinme available for
anot her center to use it?

MR KNIGHT: It's sort of hard to describe
this in words. There is another Jubilee affiliate,
the After School Program who has its own pl ayground
area and we would need to coordinate schedul es and
usage, but it's Jubilee nonitored, so we would have
t he opportunity to do that.

VICE CHAIR M LLER. Ckay. Thank you.

BOARD MEMBER MANN: | have one additi ona

guesti on.
CHAI RPERSON GRI FFI'S: Yes, M. Mann.
BOARD MEMBER MANN:  Sonet hing that | was
a little confused about earlier when you were

describing as we're looking at the front of the
building to the right, | didn't quite understand what
t he use of that space was going to be as it relates to
the curb and the curb cut. Maybe | just sort of
m ssed t hat conversati on.

MR. KNI GHT: "1l try again. Wiile we
anticipate the bul k of our clientele kids and fam lies
to cone on foot from the neighborhood, inevitably,
there will be some vehicular traffic. And our sense
was that the best way to handle that was to create a

| oading zone area in front of the building. Si nce
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there is an existing curb cut already, our sense was
it would not take rmuch to extend that into an anple
| oadi ng zone and we have begun pursuing that with the
city and have been encouraged that that would be a
good sol ution.

BOARD MEMBER MANN:  You sai d that woul d be
a |l arger | oading zone than is depicted on the plan or
as depicted on the plan?

MR. KNI GHT: As depicted on the plan.
Larger than the existing curb cut. The existing curb
cut is not quite large enough by itself for a car to
pull-in and out confortably. So by --

CHAI RPERSON GRI FFI'S: | think we ought to
be clear, because it's not showing on the plan what
they are anticipating. | think M. Mann under st ands,
but what's showing there is one parking space.
Concei vably, what you are proposing is to work with
publ i ¢ space and to prohi bit parking on the street, so
that you m ght have a pull-in | ane basically.

MR KNI GHT:  Um hum

CHAI RPERSON GRI FFI'S:  Right?

MR KNI GHT: Yes, that's correct. And
nost multi-famly apartnent buildings in the
nei ghbor hood have a | arge | oading zone that they are

already granted in front of their properties.
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CHAI RPERSON  GRI FFI S: At the front,

correct?

MR. KNI GHT: This particul ar property does
not have one. W would be in our rights to pursue
that as well, but we feel |ike the nost -- the easiest
thing for the neighborhood would be this particular
sol uti on.

CHAI RPERSON @RI FFI S: Ckay. So the
| oadi ng woul d be signed for our famliarity, because
it's not actually a zoning | oading area. There would
be "no parking, entrance" it mght say. I's that
right? M. Mann?

BOARD MEMBER MANN: Is that you pull-in
and back-out of that space? Is that the idea?

MR KNIGHT: Ontario is a one-way street
at this site, and so the idea would be that the --

CHAI RPERSON GRI FFI S: Yes, but he is
aski ng specifically. You are show ng that parking
space. | nean, if | understand you correctly, you're
asking are the parents going to pull-in to that area,
drop off their children, and then back-out and drive
away ?

MR. BONSTRA: What's shown there actually
is not a parking space. That's shown as a ranp.

There is a ranp that would come up right here.
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CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BONSTRA: What we're tal ki ng about is
that there is an edge, which is the curb |line here,
and it has parking along the street. And there is a
curb cut along there of about 8 feet, so, you know,
we're applying for from DOT to have that extended a
little bit, so that you could have a little bit of a
| ay-by there, instead of on-street parking.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR BONSTRA: But to have a break in the
gap in the parking.

CHAI RPERSON GRI FFI'S:  CGood.

MR. BONSTRA: For drop off.

CHAI RPERSON GRI FFI S: | mportant things.
O course, then that's a ranp. The lay-by is the
actual term that you needed to use. M. Mnn, |
t hi nk, now understands this. | think we all shoul d.
But it's clear that you are not |ooking that cars
woul d pull-in there for any reason. GCkay. Al right.

MR BONSTRA: No, it's -- in fact, and
that's not part of the application so much, as it is
just a progranm ng aspect that we mght want to take
into consideration for how the children will be
dr opped of f.

CHAI RPERSON GRI FFI'S: COkay. But it is an
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i mpact to 205 of the special exception of whether it
woul d create, by having this, any adverse. And we do
have t he parking requirenent that is attendant to it,
whi ch, of course, you've cone for relief also. Ckay.
Good. Any other questions? Qick clarifications?
Let's just proceed, but a couple of quick things,
because we're going to have to run through a |ot of
detail as we get further into this.

The nunmber of children you' ve tal ked about
is 50. And what | would like to differentiate is
whet her that is an on-site nunber or if that's the
total enrollnment nunber and that will be particularly
of inmportance in this application, | believe, because
of the differing prograns that you' re proposing. So
what's your total enrol |l nent nunber thoughts? Is that
t he 50 nunmber?

MR. KNI GHT: No, that woul d be at any one
given time, any one programslot. The idea will be
that intime we will have nultiple shifts, so we need
two different -- two and three shifts in a given day,
so that 50 x 3 woul d be the outside enrol |l ment nunber.
But as we're currently designing the interior, there
isalittle bit of gap there. It kind of depends on
how many t oddl ers, i nfants and preschoolers ultimtely

attend as to how that total number -- how the 40
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nunber, which is what we say 12, 12 and 16, how t hat

comes to the 50 nunber on the upside.

CHAI RPERSON GRI FFI'S:  Okay. Well, that's
an interesting point that you bring up. |If you were
to have a full transition on every shift and you had
three shifts, that's 150 students that would be
enrolled. Am| understanding you correctly?

MR KNIGHT: That is the sumof 3 x 50.
W don't anticipate that kind of participation.

CHAI RPERSON GRI FFI'S:  Thank you.

MR KNIGHT: In the center.

CHAlI RPERSON CRI FFI S: | think the math
teacher has left already, but |I think we'll pass.

MR. KNI GHT: Pardon ne. | don't expect
the nontraditional hours to fill to that capacity.

CHAI RPERSON GRI FFI'S:  Okay.

MR KNI GHT: But there would be an
overl ap.

CHAI RPERSON GRI FFI'S:  Okay. Cood.

VICE CHAIR MLLER Wait. Wat were you
referring to with the 12, 12 and 16 for the 407?

MR. KNI GHT: Ckay. | thought that was
clear. | amsorry. W expect to have 12 infants, 12
t oddl ers and 16 preschool ers as our primary enrol | ment

in a given shift. If it turns out that the need is
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greater, it's a teacher/student ratio issue. Soif we
don't need as many infant slots and toddler slots, we
can increase the total nunber of preschooler slots up
to the maxi mumof 50. The ideal programuse is 12, 12
and 16. But if the demand is different than that,
t hen we woul d have the roomto reconfigure those uses
to an upper limt of 50.

VICE CHAIR M LLER. So you would go to 50
if you had a different population, is that it, than
you antici pate other than the --

MR. KNI GHT: W woul d have the capacity to
go to 50 if the popul ation denonstrated a different
need.

VICE CHAIR M LLER:  Ckay.

MR. KNI GHT: The goal of the programis to
be with the sane children from newborn to preschool
so there is an idea we -- an idea of succession to
each group, but it may not play out that way. We nmay
have nore new kids at the ol der ages and we nay not
carry that continuumthrough as pl anned.

CHAI RPERSON GRI FFI' S:  Excel | ent. Anyt hi ng
el se right now? Very well. Let's proceed.

MS. RODDY: That's all that we have at
t hi s nonent .

CHAI RPERSON GRI FFI'S:  Very well. Let ne
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ask is the ANC present? ANC-1C? Any representative
fromthe ANC? Not noting any ANC representation this
nor ni ng, why don't we nove ahead then to the O fice of
Planning's report. A very good norning to you.

MR MOORE: Cood afternoon, M. Chair.

CHAI RPERSON GRI FFI'S: | ndeed.

MR MOORE: And Menbers of the Board. |'m
John Moore with the Ofice of Planning and | would
like to address, first of all, any concerns that the
Board may have regardi ng t hese speeding tricycles. W
woul d i nsi st upon 5 m | es speedi ng be posted and speed
bunps.

CHAI RPERSON GRI FFI'S: | ndeed.

MR, MOORE: As the Ofice of Planning
under st ands the application, it neets the standards of
205. The only area of concern is the fact that the
site cannot acconmodate parking, given the el evation
of the site fromthe grade. They would be required to
have four parking spaces. W didn't think that the
i npact of those four parking spaces on the community
woul d be negative enough at all, although we did yield
to the Departnment of Transportation and | think you
have a copy of their report. They said they will work
with the applicant in ternms of addressing that, it has

been called the lay-by, for purposes of this
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di scussi on.

And |'msure that DDOT will be willingto,
of course, do a revised report to the Board once they
have agreed with the applicant in terms of how that
can be acconmpdated. But given the internal ness of
t he use, being that nost of the students and the staff
woul d be fromthe community, we don't think there is
going to be a pressing need for that fromthe Ofice
of Planning's perspective. Wth that, | would be
willing to address any questions you nay have.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. Let's take Board questions if there
are any. M. Mller?

VICE CHAIR M LLER: | wonder if you could
address the question of noise and if there are any
potenti al adverse inpacts fromnoise? | knowthereis
inthe record Exhibit No. 30 froma nei ghbor who says
the noise would be terrible. W wll probably hear
from the neighbor, but the neighbor is next door,
Beverly Court at 1736 Col unbi a Road.

MR,  MOORE: | totally agree with the
nei ghbor that there will be a noise factor. Colunbia
Road is one of the nobst busiest roads we have in the
city. The noise would cone from-- and the site is

only half a block from Col unbia Road. So the noise,
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as | see it, would be noise generated by traffic on
Col unmbi a Road, but not fromthe center.

VICE CHAIR M LLER So you're talking
about traffic noise. 1Is that all?

MR MOORE: Yes, | am

VICE CHAIR M LLER: \What about noi se from
the children playing?

MR MOORE: If you again put the |evel
t he deci bel | evel of noise of those children playing,
and of course there won't be 50 children at one tine
on the site playing once we can get these tricycles
under control. When you buffer that noi se agai nst the
noi se generated by traffic on a continuous basis on
Col unmbi a Road, this is mninmal

VICE CHAIR MLLER It didn't sound |ike
a lot of traffic was going to be generated from what
| have been hearing. It seemed |ike a |lot were going
to be using public transportation.

MR MOORE: Well, that's ny point.

VICE CHAIR M LLER: Ch, that's the direct
poi nt .

MR. MOORE: |'mtalking about the norna
traffic fl ow on Col unbi a Road.

VICE CHAIR M LLER There already is a

| oud noise. kay. Thank you.
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CHAI RPERSON GRI FFI S: Good. Any ot her

guestions? Does the applicant have any cross
exam nation of the Ofice of Planning? No cross?
Excel | ent. Thank you very nuch. W really do
appreciate it. Excellent report. | also note it is
val uabl e to | ook at the attached aerial photograph as
well as all of the analysis, but it also tal ks about
t he adj acenci es as we have | ooked at of what, one, M.
M Il 1ler just brought up on the ot her property, but al so
in the rear and on the south side, | believe, is
t here.

That being said, let's nove ahead to any
ot her attendant Governnment Agency reports. | would
note that we also do have Exhibit 24, which is the
Depart nment of Health, which is reconmendi ng approval
of the application. W have made note of that in our
ot her corments on the application. So if there are no
ot her further reports, we can nove ahead to ANC, whi ch
had indicated was not here. W will take note of
Exhibit 25, which is in support of the application.
It was duly noted and a quorum was present and |
believe it does rise to the level of being granted
great weight.

Let's go to persons then to provide

t esti nony. Persons to provide testinony in
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Application 17456 can cone forward at this tine,
support and al so in opposition. Let's bring everybody
up. Anyone that would like to address on this
application? | don't think we have hundreds t oday, so
let's fill the panel.

And with that I'm going to ask that you
state your name and address for the record. | would
al so ask you to state inmediately whether you are in
support or in opposition to the application and then
we can nove ahead to your testinony. You' re just
going to need to touch the button on the base of your
m crophone and we'll turn it on. Excellent. Thank
you very rmuch

MR. McKEVI TT: Okay. M nane is Stephen
McKevitt, 1736 Col umbia Road, and |I'min opposition.

CHAI RPERSON GRI FFI' S: Yes.

MR MKEVITT: And | have a letter from
Beverly Court Cooperative, whichis the building which
is inmmediately to above on their drawi ngs, whichis to
the north --

CHAI RPERSON GRI FFI'S:  Okay.

MR MKEVITT: -- of 2525 Ontario Road.
And what | would like to do is just read the letter,
if I may?

CHAlI RPERSON GRI FFI'S:  Sure. Is this the
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sane letter that you submtted?

MR. McKEVI TT:  No.

CHAI RPERSON GRI FFI'S:  Okay. Cood.

MR.  MKEVI TT: This -- that was ny
personal letter and this is actually aletter fromthe
cooperative and it's signed by our president. Ckay.
"Ladi es and gentlenen, this letter is beingwittenin
regard to the zoning variance and special exception
that are being requested by Jubilee Housing for its
property at 2525 Ontari o Road.

These would allow proposed child
devel opnent center to be constructed and operated in
a residentially zoned area. This proposal would
adversely affect the residents of our apartnent
buil ding | ocated at 1736 Col unbia Road, NW Wile a
child developnment center is a worthy project, we
believe that the proposed site is an inappropriate
| ocation for such a facility.

Therefore, we ask that approval of this
special exception and variance be denied or be
post poned pending further review of the size and
i npact of the proposed center. Qur concerns are the
foll owi ng: The special exceptionis for perm ssionto
all ow the proposed center to conduct its business in

Jubil ee's apartnent building at 2525 Ontario Road
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Such activity is nownot pernmtted by the zoning | aws.
The cooperative and its nei ghbors in nearby buil di ngs
woul d be subj ected to unacceptabl e noi se.

Four residential apartment buil di ngs come
together at the interior corner of our property, al
of themw th wi ndows facing the tiny yards between the
bui | di ngs. Many of our cooperative's nenbers on the
sout h and east side of our apartnent buil di ng could be
adversely affected by this new non-apartnent use.

On occasi on, several years ago Jubil ee had
a small group of children regularly playing in the
back of its property and the noi se was unacceptably
| oud. This was with, perhaps, 10 children. There
were many conplaints and it was stopped. Jubilee is
now planning for 50 children and we're asking where
woul d these children play? The tiny rear yard of
their property building? It really would be unfair to
t he kids. It's not really an appropriate spot for
them There is not sufficient space.

The apartnent buildings are | ess than 20
feet apart. Jubilee's planners say that the children
woul d be out only during the day, but people use their
apartnents at all tines.

The variance request is to permt the

proposed activity to be built and operated w t hout the
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necessary parking as required by the zoning |aw and
woul d cause serious problems. There is absolutely no
par ki ng available at the location for this proposed
center. This lack of parking along with increased
traffic would be wunacceptable, especially since
Jubi l ee's plan al so proposes to bring in children from
out si de of the nei ghborhood.

The area does not have sufficient parking

now. Vell, of course, that's Adans Mborgan. Thi s
woul d adversely affect many people in our
nei ghborhood. It also appears the traffic fromthe

center would be occurring day and night. As one of
the properties that would be nost affected by this
proposed activity, our cooperative is concerned that
Jubi | ee has not contacted us about its plan and has
not responded to our phone call to its office
i nqui ri ng about the plan.

In the petition for the variance and
speci al exception, it cavalierly dism sses the inpact
that its proposed activity would have on the abutting
bui | di ngs and on the nei ghborhood in general. The
fact that Jubilee is not communicating with us is
perhaps telling of its understanding of the problens
with this petition for approval of the variance and

speci al excepti on.
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Agai n, we request that the Zoning Board
consi der the negative i npact that these woul d have on
t he properties nei ghboring Jubil ee's buil di ng and deny
or postpone deciding upon its request. The zoning
| aws, we believe, were devel oped and inpl enented for
good reasons. The extra activity noi se and aut onobil e
traffic associated with the center as planned would
cause many of our nmenbers to have di m ni shed use and
enj oynent of their hones here at Beverly Court."

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. And |I'massum ng that you have copi es
to submt into the record?

MR MKEVITT: | do. | do. Now, in our
letter, we call it tw variances. One is an
exception, one is a letter.

CHAI RPERSON GRI FFI'S:  That's --

MR MKEVITT: O one is a variance, one
is a special exception, but I do have copies.

CHAIl RPERSON GRIFFI'S: W'l figureit out.

MR, McKEVITT: | would also ask -- just
one final point is that this is an actual photo
aerial photo and you can see this is our building
right here. This is their building and you can see
the yard space for what they are proposing is really

a very tiny, tiny space with apartnent buil dings al
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around. And as people have noted, the sound would
echo. It would just go, you know, all over the
nei ghbor hood.

CHAI RPERSON GRI FFI S: Excel | ent. Any
guestions fromthe Board?

VICE CHAIR M LLER: | do.

CHAI RPERSON GRIFFIS: M. Mller?

VICE CHAIR M LLER | just want to fol |l ow
up on what you consider to be unacceptable noise
related to the children playing. Wat age group was
playing out in that area before that you were
referring to?

MR, MKEVITT: As | recall, it was pretty
much what they are planning now, which is, you know,
frompreschool, you know, or even toddler all the way
up to, | guess, preschool they were tal king about.
And again, with the noise level, there is Col unbia
Road, but this introduces an entirely different kind
of noise in the back of all of these buil dings, which
usual ly you have bedroons in the backs of buildings
and that is what our building has.

So again, there is noise. Adanms Morganis
noi sy. Colunbia Road is noisy. But when you go to
t he back of the building, which is where they plan on

putting their, you could call it a, playground, but it
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really is nore of a play area, because there is no --
you can see how nmuch space there is. That really
introduces a different sort of noise than traffic.

VICE CHAIR M LLER |s there a nunber that
is afactor? For instance, if there were six children
pl ayi ng out there versus 10, is that sonething that
woul d - -

MR. MKEVI TT: " m assum ng, yes, that
woul d be a factor. But, you know, not to get off the
poi nt, they were tal king about 50 and now | hear the
word 150 with different shifts.

VICE CHAIR M LLER: Well, no, they're not
tal ki ng about --

MR. McKEVI TT: Yes, exactly.

VICE CHAIR M LLER And they're certainly
not tal king about 50 playing in that area.

MR. McKEVI TT: Oh, | know, yes, exactly.
And there will be kids at different tines doing
different functions. But yes, definitely the size of
it is a factor, you know, the nunber of children,
that's a factor.

VICE CHAIR M LLER: And are there any
particul ar hours that you think would --

MR. MKEVI TT: VWell, that is sonething

that was a little surprising was that the hours that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

123

they are tal king about, not just for the playground
or, you know, not just for their center, but for the
use of the <center, yes, | suppose is really
surprising, because they are tal king about very late
hours. And, you know, | don't know, you know, how
t hey woul d even think about ameliorating this noise,
you know. It's an apartment buil ding basically that
they have with no playground and they want to put a
large center init. | don't really understand, you
know, it's -- |I'm sorry. It's ignoring the
nei ghbor hood.

VICE CHAIR M LLER:  Ckay.

MR. McKEVI TT: Basically, in which we have
been i gnor ed.

VICE CHAIR M LLER: Thank you

CHAI RPERSON GRI FFI'S:  Are t here any ot her
guestions? Any cross? |'msorry. Ckay.

MS. RCDDY: No.

CHAI RPERSON GRI FFI'S:  Yes?

M5. DEVOE: Hi, |'m Margaret Devoe and |
live at 1736 Col unbi a Road, also. And we also --

CHAI RPERSON @GRl FFI S: Wiich is the
bui | di ng north?

M5. DEVOE: In the building north.

CHAI RPERSON GRI FFI' S:  Okay. OCkay. Good.
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M5. DEVOE: Yes, and ny apartment is -- |
can see the playground fromit.

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. DEVOE: W -- | didn't know and nobody
in our building knew about this until about a week
ago, so that's why, you know, we're sort of a little
bit disorganized about our response. But anyway, |
want to specifically address the | evel of noise back
there that's going to be created by this, because |
telecommute and there are periodically children
sonmetimes playing on the little strip there and al so
there are chil dren who pl ay on bal coni es in one of the
adj acent apartnent buil di ng.

And at times, when -- you are aski ng about
the nunbers of <children, wll that nake any
difference. Sonetines there are like three or four
children after school screaming at the top of their
lungs on their little balcony in one of the buildings
adj acent and the noise just |ike bounces fromwall to
wal | there. It's like a noise tunnel, because the
bui l di ngs are so close to each other that just three
or four children screaming is -- you know, it totally
drowns out Col unbia Road, trust ne.

So the prospect of -- when | found out

about the Jubilee proposal, the prospect of having
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that noise multiplied by 10 certainly al armed ne.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. DEVOE: It just doesn't seemlike an
appropriate area to have, you know, that many
chi | dren. There is also a huge rat problem back
t here. | mean, | wouldn't want to have one of ny
chil dren runni ng around back t here.

CHAI RPERSON GRIFFI'S:  What's back there
now?

MS. DEVOE: Pardon?

CHAI RPERSON GRI FFI'S:  What is back there
now i n your understandi ng?

MS. DEVOE: There's not nuch back there
now.

CHAI RPERSON GRI FFI'S:  Okay.

M5. DEVOE: Right here where --

CHAI RPERSON Rl FFI S: |"m not going to
have you nove too far from your m ke.

M5. DEVOE: (kay.

CHAI RPERSON Rl FFI S: You can just
describe it. W have it all in front of us.

M5. DEVOE: Up there where they have the
play area with wood chi ps.

CHAI RPERSON GRI FFI'S: Sure.

M5. DEVCE: Wiich is the end of their yard
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t hat abuts --

CHAI RPERSON GRI FFI'S:  That's okay.

MS. DEVCE: It's okay. It abuts ours.
Years ago, sonebody at Jubilee put like a concrete
sl ab back there, | guess.

CHAI RPERSON GRI FFI S: Is it used --
nmean, | guess that's --

M5. DEVOE: It nust have been to --

CHAI RPERSON GRI FFI'S:  -- what's nowdaily?

MS. DEVCE: -- with the intent of Iike
havi ng a basketball court.

CHAI RPERSON GRI FFI'S: | see.

M5. DEVOE: O sonme sort of recreational
use.

CHAI RPERSON GRI FFI'S: | see.

MS. DEVCE: And as Steve here said,
periodically there are children, a few children
playing in that little area back there.

CHAI RPERSON GRI FFI'S:  Okay.

M5. DEVOE: And it's very noisy, but the
reason | "mbringing up the concrete pad is that it has
become a rat condo. Rats like to --

CHAI RPERSON GRI FFI'S: Sure.

MS. DEVOE: -- burrow

CHAI RPERSON GRI FFI'S: Sur e.
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M5. DEVOE: So there is |ike huge col oni es

of rats. You can see the holes all around.

CHAI RPERSON GRI FFI'S:  Market rate rats or
are they kind of --

M5. DEVCE: They are very narket. They
are beyond market rate rats.

CHAI RPERSON GRI FFI'S:  CGood.

V5. DEVCE: And there is the apartnent
i mredi at el y behind Jubil ee. Their front is on 17'"
Street. There is a giant dunpster that abuts this
play area that has recently been encl osed.

CHAI RPERSON GRIFFIS: Is it part of this

property?

V5. DEVCE: No, it's like the adjacent
property.

CHAI RPERSON GRIFFI'S: So it's adjacent.

MS. DEVOE: But renmenber there is no alley
here.

CHAI RPERSON GRI FFI'S:  Sure, sure. Right.

M5. DEVOE: So it's like right up agai nst
this property.

CHAI RPERSON GRI FFI'S: Ckay. \What ot her
concerns do you have?

M5. DEVCE: Wwell, first of all, it's --

you know, it attracts rats. It has recently been sort
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of enclosed in a chain link little building.

CHAI RPERSON CGRI FFI S: Ckay. But that's
t he adj acent property, right?

M5. DEVOE: It's adjacent property.

CHAI RPERSON GRI FFI'S: Okay.

M5. DEVOE: But, you know.

CHAI RPERSON GRI FFI'S:  Ri ght.

V5. DEVCE: Rats don't respect the
property |ine.

CHAI RPERSON GRI FFI'S:  No, understood. W
don't have any control over the adjacent trash.

MS. DEVOE: No.

CHAI RPERSON GRI FFI'S:  That's ny point.

MS. DEVOE: Yes, | understand.

CHAI RPERSON GRI FFI'S:  Okay.

M5. DEVOE: But, | nmean, | just wanted to
mai nly address the noise back there, you know, the
little baffles and stuff that they are tal king about
ain't goingto cut it, because the noise travels up as
well. And Ontario Road is al so very, very congest ed,
so any addition -- | know they are, you know, down
pl ayi ng the amount of car traffic that's going to be
gener at ed. But any additional congestion on that
street is just sort of unbearable. There is a fast

f ood restaurant on the corner of Ontari o and Col unbi a
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that, you know, people double park there already to
get their chicken and then this is just going to kind
of back things up even nore.

CHAI RPERSON @RI FFI S: Ckay. So the
traffic is congested because of the other accessory
uses, but that bottlenecks up at the corner.

M5. DEVOE: Well, it's just a very dense--

CHAI RPERSON GRI FFI'S: It obvi ously i npacts
t his area.

MS. DEVCE: It's just a very dense
nei ghbor hood, vyes.

CHAI RPERSON GRI FFI'S:  Okay.

MS. DEVCE: And the corner -- | nean
there's all kinds of commercial concerns on Col unbia
Road that, you know, inpact this, including the

restaurant, which is only a couple of blocks down.

CHAl RPERSON  CGRI FFI S: l"'m sorry,
i ncl udi ng?

M5. DEVOE: It's only a couple of blocks
down from Jubil ee. | nmean, a couple of doors down

from Jubil ee.
CHAI RPERSON GRI FFI'S:  What is?
MS. DEVOE: The restaurant on the corner.
CHAI RPERSON GRI FFI'S: OCh, | see. | didn't

hear that part. Gkay. Gkay. Excellent. Anything
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el se?

MS. DEVCE: | also wonder about how
children would be evacuated from this back area,
because there is no exit.

CHAI RPERSON GRI FFI S: Ckay. That's an
excel l ent concern. It's beyond our jurisdiction, |
woul d assune.

M5. DEVOE: (kay.

CHAI RPERSON GRI FFI S: Clearly, t he
architect would design it to the code and | can
i mgi ne they wouldn't get permts if they didn't have
that accessibility and egress requirenents, but it's
an excellent concern to be brought up. Very well.
Board questions? M. Mller?

VICE CHAIR M LLER: Are there children in
your buil di ng?

MS. DEVOE: Yes, there are a few

VI CE CHAIR M LLER.  And where do t hey pl ay
out si de?

MS. DEVCE: Nobody goes -- nost people
don't go outside in our building. It's just not very
congenial. You know, the buildings are so close to
one another. | nean, periodically, sonebody does.

VICE CHAIR M LLER. | was just wonderi ng,

you know, in fact with these apartnent buil dings and
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| don't have the whole picture here.

M5. DEVCE:  Yes.

VICE CHAIR M LLER. But, you know --

M5. DEVOE: Well, like I --

VICE CHAIR M LLER: -- is there land
around sone of these buildings that children are
pl ayi ng on anyway, separate froman organi zed center?

MS. DEVCE: The only one that -- aside
from the periodic use of the Jubilee little strip
there, there is another apartnent building that has
little bal coni es over | ooki ng this area and
periodically after school | hear children playing on
the little bal conies, but they don't play down on the
ground, because it's not very congenial at all, you
know.

VICE CHAIR M LLER:  Ckay.

M5. DEVOE: It's just trashy next to the
dunpst er.

VICE CHAIR M LLER: Thank you

CHAI RPERSON GRI FFI'S:  Anyt hing el se? Any
ot her questions? Nothing on recross? Any cross?

MS. RCDDY: No.

CHAl RPERSON GRIFFI'S:  Very well. A very
good afternoon.

MR. KIJEK: Good afternoon. M nane is F.
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Steven Kijek and I'ma shareholder and | live at 1736
Col unmbi a Road, which is north of Jubil ee Housing. |'m
the primary caregiver of ny wife and | spend a | ot of
time sitting on the fire escape north of Jubilee

Housing, which is the top parallel part of this

illustration. | see the activity that happens in
this.

First, | want you to understand t his space
is so small | don't understand how chil dren are going
to function in this snmall space. | think what needs

to be clarified is what are the dinensions of this
space? It's extrenely small. Where these two
dunpsters are, that attracts rats, because there are
many restaurants in Adans Mbrgan. There is one
directly across the street and it is a feasting
session. The rats run all the way down that parall el
property. | mean, the property parallel between the
bui | di ngs.

There is frequent urination that occurs
day and night in that al cove space where t he dunpster
is. And it's Jubilee Housing dunpster and the
dunpster is constantly overflowing. As far as noise
i s concerned, we have a courtyard at Beverly Court, an
interior courtyard, and we have voted as a co-op nhot

to develop this, because of how -- and the distance
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bet ween our courtyard is greater than the distance
bet ween Beverly Court and Jubil ee Housi ng.

W have voted not to allow people into
this land, this courtyard because of the echoing of
sound. The di stance between our buil ding and Beverly
Court is nuch shorter. | can |ook and see who is in
the wi ndow. As far as noise is concerned, thereis --
my wife is terminally ill, so there is a termnally
ill person in the building all day long. There are
elderly people in the building that live in the
buil ding, so they are there all day long. And there
are al so people that work fromtheir hone. They work
fromtheir co-op. They are there all day.

As far as parking is concerned, Adams
Morgan is inpossible to -- it's not inpossible. [|'m
sorry that is not the truth. Adans Mrgan is
extrenely difficult to park in. You have activities
that are happening on 18'" Street. You have the
entire Col unbia Road, whichis filledwth restaurants
and retail. Ontario is a one-way street, parking on
bot h sides. There is no handi cap parking, by the way.

Excuse me. It's a short block. Thereis
congestion. You can only turn right or |eft when you
come to Col unbi a Road. | personally saw a boy get

hit, achild get hit at that intersection when people
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turn, because when the -- when they turn left from
Ontario onto Colunbia, there is a crosswal k. People
speed, because it is a short block, from Euclid to
Ontario to catch the light and when there is
congestion, the congestionis, as far as traffic flow,
very -- it is extrenely difficult.

There is a day care center on Ontari o Road
al ready and that is creating congestion problenms off
of Columbia. | think that's all | can add at this
point. M mnd is going blank.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. Kl JEK: Pl ease, forgive nme for not
havi ng prepared nyself nore --

CHAI RPERSON GRI FFI'S:  That's fine.

MR. KIJEK: -- thoroughly.

CHAI RPERSON GRIFFI'S: W appreciate it.
| think there are sone articul ated aspects that you
put in, M. Kijek. |Is that right?

MR KIJEK: Yes, correct.

CHAI RPERSON CRI FFI S: You mentioned a
couple of things, speed, pedestrian crossing, the
rats, of course, the traffic fl owconm ng up, the trash
i mpact . Just to be absolutely <clear for our
understanding, | nean, we're |looking at the inpact

that this day care would have on all those el enents
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t hat you brought to our attention. Help nme understand
briefly what the trash or rat inpact would be if this
was instituted or if it was not. And do you see maybe
on your observations of the other child devel opnent
center, how does that -- how would you believe that
t hat woul d i npact the safety, pedestrian crossing and
speed on Ontari o?

MR KIJEK: Well, | was glad to hear that
there was a proposal for a speed bunp. | think that
hel ps.

CHAI RPERSON (Rl FFI S: WAs that part of
this hearing?

MR KNIGHT: No, | think it was --

MS. RCDDY: No.

CHAI RPERSON GRI FFI'S: Oh.

MR KIJEK: |I'mterribly sorry if | --
am conpl etely ignorant of the protocols.

CHAI RPERSON CRI FFI S: No. Yes, well,
protocol or not, we |like to have a joke once in a
whi | e.

MR. KIJEK: Okay. Thank you.

CHAI RPERSON @RI FFI S: The O fice of
Pl anni ng nade a j oke about the tricycle area that was
said to be the high speed tricycles. He was saying

t hey were going to ask for a condition of a speed bunp
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in that area, but not on Ontario.

MR KIJEK:  Oh.

CHAI RPERSON GRI FFI'S:  That was --

MR KIJEK: Well, thenif that hasn't been
brought up, if this does go through, there definitely
-- unless you want injuries --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. KIJEK: -- there should definitely be
a speed bunp, which is just going to -- it's going to
congest -- it's going to nake things nore congested.

It is a narrow street.

CHAI RPERSON GRI FFI'S:  Okay.

MR KIJEK As far as the trash is
concerned, rats are runni ng back and forth between t he
Jubi | ee House trash and the trash that is in the back.

CHAI RPERSON GRI FFI'S:  Sure.

MR. Kl JEK: They are running back and
forth. It is --

CHAI RPERSON @RI FFI S: Ckay. | think
t hat' s under st ood.

M5. DEVOE: Can | add a little bit to the
trash di scussi on?

CHAI RPERSON GRI FFI S: Yes, in just a

second t hough. | don't want you leaving with any

fal se understandi ngs. O course, we have absol utely
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no jurisdiction when we step over the property |ine,
so el enents |i ke speed bunps, even el enents of | oadi ng
area or taking away and parking are not in our
jurisdiction. W won't even condition that as part of
our approval. It's informative for us to understand
all these el ements and howthey might inmpact, but it's
not sonething that we could, in fact, require as part
of our zoning review.

However, there are numerous aspects that
you're bringing up in terns of noise and trash may
well be. W need to get a little bit further into
that. But |I don't want you to feel like we didn't do
a speed bunp, because, quite frankly, we can't. GCkay.
Yes, you were going to say briefly on trash.

MS. DEVCE: Yes, | want to explain a
little bit onthe trash. Steve was referring to trash
dunpsters that belong to Jubil ee Housing.

CHAI RPERSON GRI FFI'S:  That's right.

M5. DEVOE: They have two open dunpsters
facing Ontario.

CHAI RPERSON GRI FFI S: Clearly for the
residential units.

M5. DEVOE: Ontario Road there.

CHAI RPERSON GRI FFI'S:  Okay.

MS. DEVCE: Yes. And those are al ways
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open.

CHAI RPERSON GRI FFI'S:  Okay.

M5. DEVCE: | would --

CHAI RPERSON GRI FFI S: Do you see the
i mpact of this child devel opnent center as --

MS. DEVOE: Yes, because, of course, this
will generate nore trash

CHAI RPERSON GRI FFI'S:  Mre trash.

M5. DEVCE: | assune that -- | can only
assunme that the trash fromthe center will just be
dunped into these existing dunpsters, which are just
continuously open right onto Ontari o Road.

CHAI RPERSON GRI FFI S: Ckay. Excel | ent.
Good. Any ot her questions fromthe Board? Foll ow up?

COWM SSI ONER  JEFFRI ES: Just a quick

guesti on.
CHAI RPERSON GRI FFI'S: M. Jeffries?
COWMWM SSI ONER JEFFRIES: |1'm just sort of
curious if the panel could -- what's your perception

about how nmuch space is currently for the top lot or

t he back? What's your perception of how nuch -- how
wi de that space will be?
VR. Kl JEK: Oh the top of this

illustrati on here?

COW SSI ONER JEFFRIES: Yes. No, the --
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where they have designed where the kids will -- the
toddlers will play, the sandlot and the --

MR KIJEK: Wat is ny perception about

t hat ?

COW SSI ONER JEFFRI ES:  Yes.

MR. MKEVI TT: Well, you could ask the
architect. | think that's about 12 feet w de.

COW SSI ONER JEFFRIES:  Well, the word |
used is perception.

MR. McKEVI TT: Oh, perception, okay.

COWM SSI ONER JEFFRIES: Cearly, | could
get --

MR. MKEVI TT: Sur e. I'"m sorry. That
woul d be ny perception.

COW SSI ONER JEFFRI ES:  Yes.

MR MKEVI TT: Because you can see here
with the -- in this photo that this space right here
is the back of their space.

COW SSI ONER JEFFRI ES:  Yes.

MR. McKEVI TT: The back of their property.
And that is bisected by the property line. So you can
see, that space is very snall, because part of it is
over on this property.

COW SSI ONER JEFFRI ES: kay.

MR KIJEK: May |? M perception is that
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it is narrow and confining, that's ny perception of
t he space.

COW SSI ONER JEFFRIES: Well, I'mreally
trying to draw parallel to the noise and, you know,
being in close proximty to the adj acent buil di ngs and
so forth.

MR KIJEK: Yes.

COWM SSI ONER JEFFRIES: So | ' mj ust trying
to get a sense of, you know, whether you're going to
be just a noise tunnel that's being created or
something. |I'mjust trying to get at that. And I'm
trying to do perception, because soneti mes people will
wal k away t hi nking that something is nuch smal | er t han
it really is or vice versa. So |l'mjust trying to get
a sense of, you know, your perception of that. That's
fine.

MR. MKEVI TT: Wll, that was ny one
t hought about this entire proposal is what a while
back Jubilee did try, it was unofficial, but it was
just a little -- using that space for children. And
there was a serious noise problem It was not just --
there weren't just conplaints fromour building, but
there are actually four apartnment buildings that all
come together right there and they stopped doing it.

And now, if they are seeking official, not
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just official permssion to do it, but this much
| ar ger proposal, because this is a good size proposal
for afairly small residential building, that I'mjust
concerned about how it will play out. Because, you
know, again they -- there is no space in the back.

COW SSI ONER  JEFFRI ES: What was this
agai n? You said there were four buil dings?

MR. McKEVI TT: That cone together.

COW SSI ONER  JEFFRI ES: That came
t oget her ?

MR. McKEVI TT: Yes, they all -- all these
-- these four right here, there is Jubilee, there is
ours, there is another apartment building, an
apartnent building and they all just cone together
right there and they are all, you know, brick and the
sound woul d just --

COWM SSI ONER JEFFRIES: Wl |, no. | guess
| was dealing nore with, you know, terns of, you know,
conpl ai ni ng about the noise and then Jubil ee.

MR. McKEVITT: Oh.

COW SSI ONER JEFFRI ES:  When did all that
occur ?

MR. McKEVI TT: Several years ago. | don't
know, perhaps ei ght years ago.

COW SSI ONER JEFFRI ES:  Ckay.
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MR. McKEVI TT: |'mthinking that's ny best

t hought right now.

COWM SSI ONER JEFFRI ES: Ckay. Thank you.

CHAI RPERSON GRI FFI' S:  Excel | ent. Anyt hi ng
else? M. Mller, questions? Thank you all very
much. W do appreciate it. W'IIl certainly take that
into advisenent. |If you have witten statenments, it
woul d be very advant ageous for you to put it into the
record. |"'m going to ask you also to provide the
applicant with one before you | eave.

That being said, let's nove ahead, unl ess
there's any other persons present to provide
testinmony? |If there are no other persons to provide
testinmony on 17456, we will go to the applicant for
any closing remarks they m ght have. There it is.
Actually, let's get to a couple of quick questions
that did conme up in testinony and | know t he Board was
goi ng to enbark on

To begin with one is the trash, we'll get
right into that and how it is dealt with, pick up
times and enclosures and how it is anticipated to
change, if it is. Also, whether there has been any
di scussion or understanding of term on the special
exception, which hasn't come wup, but is often

attendant to child devel opment centers.
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M5. RODDY: |'msorry. | was going to say
Il will let Jim Knight address the trash and | can
speak to the special exception.

CHAI RPERSON GRI FFI'S:  Perfect.

MR. KNI GHT: COkay. On the trash issue, we
do anticipate increased pickups as there mght be
increased trash with the operation of the center. One
of the larger aspects of the full building renovation
is that in addition to the work that's bei ng done on
the three sides exterior of the property or would be
done, the trash area will be redone as well and the
entire pad will berebuilt fromscratch and contai ners
and spaces will be inproved there.

| think anybody who lives or works in
Adanms Morgan knows that trash and rats are a big part
of the nei ghborhood and t hat each property owner needs
to do as rmuch as they can about that. So our | arger
renovation of the property will inprove the size, the
space, the layout of the existing trash areas and we
do anticipate increasing the nunber of pickups which
currently is three tinmes a week and we can explore
four or five tines a week as necessary.

CHAI RPERSON Rl FFI S: s there any
bui | di ng program or special building program after

renovation of actually maintaining and cl eani ng that
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space outside of the regular pickups?

MR. KNI GHT: Absol utely. One of the
things that is challenging about cleaning the space
now is the condition of the concrete and the surround
is just a little bit difficult to clean. But as
that's freshly poured concrete and the space is in
better shape, it becones easier to sweep and nop and
wash. We do wash it regularly currently, but we'll be
able to do so nore effectively in the future.

CHAI RPERSON GRI FFI'S: Okay. \Wat el se?
Any ot her foll ow up questions before the get into the
ot her aspects? Yes, M. Mnn?

BOARD NMEMBER MANN: When you were
consi dering reprogramm ng this building, did you ever
gi ve any consideration to providing the play area in
the entry courtyard?

MR. KNI GHT: Certainly, we did. Several
factors involved in that thinking and one is the
bal ance of the needs of the resident popul ation who
won't take part in the Junp Start Program and
mai ntaining sonme sense of space for the other
residents, and that was one of the bal ance issues.
Anot her was just sone of the design challenges and
l[imtations of that space as well.

CHAI RPERSON GRI FFI'S:  Yes?
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VICE CHAIR M LLER: Now that we're on the

play area, |'mwondering if you can address what sone
of the witnesses said from Beverly Court about past
experience with children playing in that area having
been a probl enf?

MR. KNIGHT: Sure. |'IlIl just note that ny
tenure is four years at Jubilee Housing and | don't
purport to know everything that ever happened, but a
sort of institutional menory serves that we have had
occasi onal uses of those spaces attenpted, generally
for the larger resident community. W have had work
days where we canme in and inproved the condition of
the rear section of the Uand attenpted to facilitate
better playground space for residents of the buil ding.

To nmy know edge, there has not been prior
structured use of the space, which would be nonitored
by programstaff, which would have control |l ed nunbers
of kids and controlled tines of use, so the proposed
use by Junp Start would be nmuch nore nonitored than
anyt hing that m ght have happened in the past and we
feel that will help to keep a limt to the anmount of
ki ds and the anmount of noi se.

Clearly, there's going to be some noise
and we acknow edge that and we feel |ike the greater

good of serving 40 children in the nei ghborhood and
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provi di ng after school or early chil dhood devel opnent
services is alarge gain for the nei ghborhood and t hat
some increnmental noise increase is part of that
package. And we have westled with how to nitigate
that as nuch as possible on the design side with the
fencing that goes around and any kind of sound
limting design that we can, but we realize we can't
design out all noise.

You know, it sort of points to one of the
chal I enges of owni ng and operating and |iving in urban
multi-famly buildings. There are needs of all. You
know, the Beverly Court famlies and people have
needs. The Jubilee residents have needs. The den
Arns on the backsi de have needs and we're all pressed
into each other tightly, so we will do the best we can
to mtigate the noise.

CHAI RPERSON CGRI FFI'S:  Excellent. Fol |l ow
up?

VICE CHAIR MLLER: Yes, | think this is
my |last question. In your testinony you nmade
reference to using playgrounds from an affiliate
or gani zat i on. How real is that? Can you be nore
specific?

MR. KNI GHT: The opportunity is very real.

The degree of planning and the degree of coordination
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is just at its beginning stages. The other property,
Jubi | ee Housi ng owns t he ot her pl ayground. There will
be no difficulty with perm ssion to use the space.
But I'm trying not to have the witten record
prescri be what the program use would turn out to be
for the kids and let the program staff determ ne
what's in the best interest of the kids over the life
of the project.

In talking with the Board about Junp
Start, they knowthey want to use Meridian HIl. They
know they want to use the other Jubilee property.
Adans Morgan is a neat nei ghborhood. The want to go
on field trips. They want to walk around the
nei ghbor hood. There will be outside activities that
don't take place on the site.

Pl ease, keep in nmnd that the way the
programuses are segmented, you are not tal ki ng about
nore than 12 kids of an age group or 16 of an age
group at any one tine in any one use. And if those
nunbers prove to be too large, then they can be
subdi vided so -- froma progranmti c standpoint, with
gui del i nes and policies and procedures.

So those things have not been fully
devel oped, but these issues are on the radar and wil |

be consi dered deeply in that process.
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VICE CHAIR M LLER | did say that was ny

| ast one, but that other Jubilee House, is that in
wal ki ng di stance?

MR KNI GHT: Yes, indeed.

VICE CHAIR M LLER. Okay. Thanks.

MR. KNI GHT: There were a fewthings | had
hoped to say that weren't questions yet and | don't
know in terns of process. You know, this project has
been contenpl ated for a nunber of nonths. Jubil ee has
been before the ANC on nultiple occasions before the
Reed- Cooke Associ ati on. | have had personal
conversations w th other neighbors. | don't have
record of a call fromBeverly Court that I would have
happily returned. | would |ove to reach out to them
af t erwar ds.

But this has been a fairly public process
and our desire is to be a positive part of the
nei ghbor hood, to be cooperative and we have been so
wi th nost groups and regret that it hasn't happened as
well with Beverly Court. | had one nore thought that
was rai sed. The biggest thing with the noise is that
we will design to the limts of design, so that we
mtigate as much as possible and then we'll have
programmatic control. W will have staff present. W

will have small children for discrete anpbunts of tine
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that will be supervised.

It isn't just an all cone, all serve
pl ayground area. It won't be anybody -- there won't
be teenage residents fromthe building. There won't
be anybody but program participants that are using
t hese areas and they will be done so supervised. So
every precaution will be taken to mtigate noise.

CHAI RPERSON CGRI FFI' S:  Excellent. Any | ast
guestions?

VICECHAIR MLLER. |'msorry. | have one
nore. Are there residents in the building now that
have children that use that area to play in?

MR. KNI GHT: Not regularly and | think
this is where the prior testinony was getting at.
There has been sonme random use of the space that
hasn't proven very effective, because the children
often weren't supervised and it would -- and on
occasion it was chaotic. And so those spaces aren't
used that way any longer and this is -- all of that
history has been taken into consideration as we
proposed this use.

CHAI RPERSON GRI FFI S: Anything el se?
Good. 1'Il just go to the notice, because sonetines
it isn't always understood of our communication.

course, our requirements stipulate that you have
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noticed all of the surrounding area in tw forns and
that is, one, witing letters announcing all of the
proceedings and the relief that's required within a
200 foot radius. And the second is the posting of the
property.

My records show in this particular
application that you have nmet those requirenents. |
woul d note we have run into this circunstance before
and it seens to be this one again that the cooperative
not all of the shareholders as it was stated were
actually witten letters, but rather the managing
conmpany, which is, of course, the Tilton-Bernstein
Managenent was given the letter. But just for
reference and clarification, I'Il turnit over to you
for closing remarks then, unless you have any
rebuttal .

M5. RODDY: No, that was our rebuttal and
"1l just conclude. | think that our testinony here
today and the application and prehearing submtta
that we have provided you denobnstrate that the
applicant has conplied with and has satisfied the
vari ance and speci al exception standard. And | would
just like to reiterate that we do have the unani nbus
support of the ANC and we have the support of the

O fice of Planning as well as the District Departnment
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of Transportation and the Departnent of Health. And
we woul d request that you approve this application.
Thanks.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch. Noting the time, | think we're going
to have to set this also for a decision naking and
we'll set this on which seens to be a very popul ar
day, the 2" of My, which is our normal --

VICE CHAIR M LLER  The day is getting too
crowded.

CHAI RPERSON GRI FFI S: Not a chance.
Addi tional information, Board Menbers, |'ve nade notes
of a substantial anmount of aspects here, but not in
specific filings, unless any of you are aware of any
others? | mght perhaps just request that a very
bull eted point outline of the program be set forth
and, at that time, we can have -- actually, | would
like to hear just briefly about term but at that
poi nt we could have that, but nunber of teachers and
staff, children and their ages, all of this is in the
application, but we can |leave this open.

The one piece that | wasn't clear on, we
had an on-site nunber that you' ve indicated 12, 12,
16, the maxi num of 50, why don't we set also an

enrol | ment nunber for our understanding? That to us
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is often tines a nore appropriate nunber to anal yze
t he inpact, because that tal ks about the nunbers of
peopl e's com ngs and goi ngs. And a restatenent of
just of the operating tines.

| woul d not mind having sonmething witten
about the trash program al so, the pickups, but also
you went into a little bit of detail on what's going
to happen in this renovation. Even just sinple
things. W're not |ooking for anything conplicated,
but sinple straightforward things, so we have a ful
understanding. |Is there a hose bib right there? 1Is
there an area drain? You know, how is it cleaned?
When is it maintai ned? How does that happen?

Is there an enclosure to the street or
not? | think a lot of that is clear, but not all of
the detail. Qutside of that, yes, M. Jeffries?

COW SSI ONER JEFFRIES:  Yes, and | woul d
like to see a bit nore detail as it relates to how
we're going to treat these top lots that are towards
the back in ternms of materials, different materials
t hat coul d hel p, you know, deafen sonme of the noise or
help bring the noise |evel down. | think the
architect tal ked about vines and things of that sort.
| would just like some nore delineation as to how

you're going to handle that back area.
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CHAI RPERSON GRI FFI S: Ckay. Excel | ent

point. Anything el se? Everybody clear? M. Bail ey,
when woul d we need that in by?

MS. BAILEY: Next Tuesday, M. Chairman.

CHAI RPERSON GRI FFI'S: | think that woul d
work if that's possible. Yes? kay.

MS. BAILEY: Next Tuesday.

CHAI RPERSON GRIFFI'S: W' ll do that.

MS. BAILEY: Is the 25",

CHAI RPERSON GRI FFI S Excel l ent. And t hat
will give us enough tinme to get that out. Very well.
Anything else then? Are we clear on the dates,
submi ssions? W're going to just have you address
time, if that was a conversation that's already
happened.

V5. RODDY: Regarding the limt on the

approval ?

CHAI RPERSON GRI FFI'S:  Sure.

M5. RODDY: W would request a 10 year
term

CHAI RPERSON GRI FFI'S: Okay. Very well.
Question?

VICE CHAIR M LLER. Do you want to give us
any reason for that? 1Is it, you know, based on your

hi story of the Jubilee or, you know?
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MS. RODDY: Well, the basis for that is

that we woul d request to have the tine to have this
programstarted and to have the word reach out to the
community and | think that that is, obviously, anple
time and | think that given Jubilee's past experience
with the community, they have denponstrated that they
are a responsible group and that they have provided
quality services and that's why we request the 10
years. And as a non-profit, it does becone sonething
of a burden and an expense to cone through this
process for them

VICE CHAIR M LLER: Thank you

CHAI RPERSON GRI FFI' S:  Good. We'll take it
under advi senent. Excellent. Anything else? Geat.
Thank you all very rmuch. W do appreciate it. Wew

W're going to take a five mnute recess and we'l

resune.
(Whereupon, at 12:59 p.m a recess until
1:15 p.m)
CHAI RPERSON GRI FFI'S:  Very wel | . Let's
resume. As is not often the case, | need to do a

maj or update to everyone that is here and to nake sure
everyone understands where we are with our schedul e.
First of all, we do and we are still in our norning

session. W have one nore case to conplete in the
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norni ng. Wat | amgoing to do now, however, is take
up two prelimnary matters attendant to the afternoon
session and |I'm certainly hoping that all those
participants are here for that, which | eaves the | ast
case for the afternoon, which I would |ike to assess
and I will pull it up here.

| woul d i magi ne we woul dn't be cal | i ng our
afternoon session to order to hear the case until 3:00
this afternoon. Wth that, I will go through, first,
we have a withdrawal from 17449, and Ms. Bailey wll
correct ne on all of these, which is an Appeal of the
ANC- 1C.

Let ne ask though if the applicant for
17457, 3DG is present? |If you wouldn't mnd com ng
forward, sir? At this time, |I'mjust going to have
you state your nane and address for the record.

MR GOLDVMAN:  John CGol dman.

CHAI RPERSON GRI FFI'S: I f you woul dn't m nd
t ouchi ng the m crophone, there's a base -- excellent.

MR GOLDMAN: John Col dman, 5025 Garfield
Street, N.W, Wshington, D.C 20016.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch, M. GColdman. | understand in your
written subm ssion, which is Exhibit No. 21, that you

are dramatically changing the program and design of
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your project?

MR GOLDMAN: That's correct.

CHAI RPERSON  GRI FFI S: And you are
assessing that that may, in fact, change the relief
that's required. |Is that right?

MR GOLDMAN: That is correct.

CHAI RPERSON GRI FFI S: Ckay. Board
Menbers, questions? |Is the ANC represented on this
case today? Is the ANC present? ANC-1A? Not noti ng.
| s anyone else here present for 17457? A show of
hands? Not noting anyone present, questions, concerns
about changing the date on this, a continuance? Very
well. M. My, would you assist us in picking a date?

MR. MOY: | believe -- did the applicant
request a date? |In your subm ssion, did you --

MR. GOLDMAN. 60 days.

MR. MOY: 60 days. M. Chairman, the --
we have a possi bl e opening on June 27'", assumi ng t hat
-- because there is a case in the afternoon that's
going to be asking for a postponenent, so that's an
opportunity to have a slot opening there. That's one
opti on.

CHAl RPERSON GRI FFI'S:  27'" of June?

MR GOLDVAN: Yes, that will be fine.

Thank you.
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CHAI RPERSON GRI FFI'S: M. Jeffries, your

availability?

COWM SSI ONER JEFFRIES: Yes, it's a long

tinme.

CHAI RPERSON GRI FFI'S: O her than that, |
woul d nove to the 25'". Let's do that, we'll set that
as the first case in the afternoon on the 27'". Is

t hat correct?

MR MOY: That's correct, sir.

CHAl RPERSON GRI FFI'S:  Very wel | . The 27'"
of June, we'll see you then.

MR. GOLDMAN:. Thank you very much

CHAI RPERSON GRI FFI'S: oviously, if there
is any way, we woul d appreci ate the updat ed requests.
W woul d ask for the sane if you are not prepared to
go at that tinme. W would certainly take it up at
that time knowing well that the programis changi ng.
We woul d | ook, obviously, to the other coordination
with the Ofice of Planning and such. That being
said, we'll see you then.

MR. GOLDMAN:. Thank you very much

CHAI RPERSON CGRI FFI'S:  Thank you very much.
Ms. Bailey, is there any other official business for
the Board in prelimnary matters in the afternoon

session? | don't think we need to take any action on
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the withdraw of the appeal. |Is that correct?

MS. BAILEY: No, M. Chairman, no action
i S needed. I"'m not sure, did you call for the ANC
person and he's not here?

CHAI RPERSON GRI FFI'S: | did not, actually,
but is the ANC regardi ng the appeal present, which is
also in Ward 1? M. Roth, is he present? Not noting
any ANC nenber that is present, 1C, | believe we can
nove ahead then. That takes care of the prelimnary
matters for the afternoon session.

And, again, let ne just nake note we do
have the |ast case of the -- Ney, 17446 and | do
apol ogi ze, but we are going to be substantially
delayed in calling that, but we'll get toit, | would
antici pate, approximtely, at about 3:00. Right.

Wth that thenlet's call up as quickly as
possi bl e the | ast case of the norning.

MS. BAI LEY: And that is the Brookland
Uni on Bapti st Church, Application No. 17454, pursuant
to 11 DCMR 3104.1, for a special exception to
establish an accessory parking lot, that is 24 spaces,
serving a church under section 214 and 2116.5, and
pursuant to 11 DCVMR 3103.2, a variance to allow
accessory parking spaces to be | ocated over 200 feet

fromthe principal church use under subsection 214. 3.
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The property is zoned R-1-B and it's located at 1419
Jackson Street, N E., Square 4015, Lot 30.

CHAI RPERSON (Rl FFI S: Excel | ent. Good
af t ernoon.

PASTOR MALLOY: Good afternoon. Good
afternoon, M. Chairman and Menbers of the Board.

CHAI RPERSON GRI FFI S: Your m crophone
needs to be on.

PASTOR MALLOY: Is it on?

CHAI RPERSON GRI FFI' S: Yes.

PASTOR MALLOY: OCh. M. Chairnman, Menbers
of the Board and to all those who are assenbl ed here
this afternoon, we do cone before you. | am the
pastor, C. J. Milloy, Jr., of the Brookland Union
Bapti st Church. | cane to this m ssion church for --

CHAI RPERSON GRI FFI'S: Okay. |I'msorry to
interrupt you. Before you go too far into your
opening statenent, | just need you to introduce
yourself with name and address and then we have a
prelimnary matter inthis case, whichis to establish
parties. W have several requests for party status,
so | just need to know and put you both on the record
so we can do the sane.

PASTOR MALLOY: All right. C J. Mll oy,

Jr., 3101 14'" Street, N E., Washington, D.C. As |
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indicated, | am the pastor of the Brookland Union
Bapti st Church.

CHAI RPERSON GRI FFI S: Excellent. Thank
you.

MR LAN ER | am Janmes R Lanier, 4708
8'" Street, N E., Washington, D.C. 20017. | am the
chai rman of the board of trustees.

CHAI RPERSON CRI FFI'S:  Excel l ent. Wl cone
both and let's get through the prelimnary matters
i mredi at el y. I'"'m going to need sonme help with the
pronunci ation of this, but it's Percy Jernigan.

UNI DENTI FI ED SPEAKER:  Jer ni gan.

CHAI RPERSON GRI FFI' S:  Jer ni gan?

UNI DENTI FI ED SPEAKER: He's not present.

CHAI RPERSON GRI FFI'S:  Not present. kay.
And M chel | e Sedgew ck?

M5. SEDGEW CK:  Present.

CHAI RPERSON @RI FFI S: Ckay. And M.
W | hel n?

VR. VON  FLECKENSTEI N: Fritz wvon
Fl eckenstein, right?

CHAlI RPERSON GRI FFI' S: Yes.

UNI DENTI FI ED SPEAKER: Say that again,
pl ease.

CHAI RPERSON GRI FFI' S:  How do you even say?
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Fritz WIhel mvon Fl eckenstein.

MR, VON FLECKENSTEI N:  Yes.

CHAI RPERSON GRI FFI S: Ful | nane. Ckay.
And then we have MKay.

MR. McKAY: Present.

CHAI RPERSON CGRI FFI S: | ndeed. And t hen
M. MKay has both of these. That is what | have
presently. Yes?

VICE CHAIR M LLER:  Ki ng?

CHAI RPERSON CRI FFI S: OCh, | don't have
t hat .

VICE CHAIR M LLER. Do you have Ms. King?

UNI DENTI FI ED SPEAKER:  Ms. Ki ng.

CHAI RPERSON GRI FFI S: Let me pull that.
Ms. King?

UNI DENTI FI ED SPEAKER: She's not present.

CHAI RPERSON GRI FFI'S:  Not present. kay.
It was late? Ckay. | think we wouldn't take then the

King request for party status at this tine. Let's
nove down to the rest. First of all, let me just ask.
W do have Exhibit 25 which is of the group of
Concer ned Nei ghbors of Brookl and Uni on Bapti st Church,
Exhi bit 25.

What | would like to ask is if M. --

well, if any of the other four are not part of that
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group, what would make -- what is the unique el enent
that we are to be looking at in ternms of their
representation as a party? And | say it for this
particul ar reason.

There i s obviously two very i mportant ways
that one can participate, as a person and provide
testinmony and then as a higher threshold and that is
as a party. And in order to be granted party status,
you all know you put in a request. However, there are
certain questions that you have to answer and neet
t hat threshol d.

As a party you are, of course, a ful
participant inthis case just |ike the applicant. You
are going to be given the opportunity to cross
exani ne. You are also going to be given the
opportunity and obligation to present an entire case.
Any additional information that the Board would |ike
and woul d request of the applicant we will request of
the parties, so that may well get into the fact of
addi ti onal subni ssions, maybe sone | egal anal ysis of
sorts.

The inportant aspect for wus in the
partici pation established and the party status i s that
we have a cohesive and efficient presentation of

positions. W won't allowredundant positions and it
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certainly woul dn't be productive. So | say that. Let
nme ask all of those that have requested party status
if you would cone forward. W can have a seat and
answer very quickly.

The first question, of course, would be
are you wanting to and are you able to join the | arger
party? M. MKay, | am taking sonme liberty in
assumng that you will take all these on, but let ne
hear fromall those that have requested party status.
How are we doing on chairs? Good.

Let's start with you, M. Sedgew ck.
You're at the mke. If you wouldn't mnd just
touching the button there. Are you wanting to
mai ntai n your independent request for party status?

M5. SEDGEW CK: | think I can speak on
behalf of everyone who has filed an individual
application. |If the Board is inclined to grant party
status to the group, | don't knowthat any of us would
obj ect to proceeding that way.

CHAI RPERSON GRI FFI'S:  Okay.

COURT REPORTER: Pl ease, state your nane.

MS. SEDGEW CK: My nane is Mchelle
Sedgewi ck. | live at 1431 Jackson Street, N E.

VR. VON  FLECKENSTEI N: Fritz wvon
Fl eckenstein, 3109 14'" Street, N.E. | also have no
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objection to being folded into the group.

CHAI RPERSON GRI FFI S: Ckay. Excel | ent.
M. MKay, any difficulty in that?

MR. McKAY: No, we have no difficulty at
all .

CHAI RPERSON GRI FFI'S:  Excellent. | think
it's perfectly appropriate, in fact, and outlined in
all the subm ssions and the el enments that are brought
up, they are fairly redundant and | think that nakes
it very efficient. O course, it will be up to you on
how you want to present the case and the information
and as long as we're in a cohesive situation, | think
that would be great. For cross exam nation we're
going to ask that just one person cross each of the
Wi tnesses as they cone forward and we'll |eave it at
t hat .

That bei ng said then, we have a singl e and
conbi ned request for party status. The | ast question,
M. MKay, you had noted that there were certain
attachments to your filing. Have we now received
t hat ?

MR. McKAY: Well, these are they and |
didn't have a chance to make the attachnents, but
t hese are they.

CHAI RPERSON GRI FFI'S:  Okay. So we don't
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have it in the record yet?

MR. McKAY: No, you don't have it in the
record.

CHAI RPERSON GRI FFI'S: That's fine. | just
want ed to nake sure our file was conplete for what we
were | ooking at. Let ne hear fromthe applicant if
t hey have any position on the request for party status
of the Concerned Neighbors of the Brookland Union
Bapti st Church.

PASTOR MALLOY: None.

CHAI RPERSON GRI FFI S: No position in
opposition or in support?

PASTOR MALLOY: We have support.

CHAI RPERSON GRIFFI'S: No, I'msorry, it's
just for this party status application, if you had an
opi nion of whether we should grant or not grant the
party status to them

PASTOR MALLOY: Well, | have no objection
that they have the status, whatever the process is.

CHAI RPERSON GRI FFI'S:  Okay. kay. Good.
W appreciate that.

PASTOR MALLOY: W respect their right.

CHAI RPERSON GRI FFI' S: I ndeed. Thank you.
And the ANC, the ANC is present. |s that correct?

| ndeed. And did you want to speak to the request for
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party status?

UNI DENTI FI ED  SPEAKER: I have no
obj ecti on.

CHAI RPERSON GRI FFI'S: Okay. Very well.
ANC- 2D. W'l have you introduce yourself for the
record hopefully nonentarily, but note that the ANC 2D
has taken no objection to the request for party
st at us.

Board Menbers, | would ask you if you
woul d have any questions. M. MKay woul d be open to

any questions and detail on his request for party

st at us.

Ther e bei ng no i nmedi at e questions of M.
McKay, | would outline the fact and what | have said
inalnost all, if not all, of the requests for party

status, the nost critical and pivotal piece for ne in
the request and the answering is Question No. 6 and
t hat expl ains how the requestor would be distinctly
and uniquely inpacted if the relief was granted as
sought .

| think it's very clear that the conbi ned
Concerned Nei ghbors have shown, they have raised
numer ous el enents, but clearly the inpact i s adj acency
to the site in question, and we will get into all of

their other elenents as they have brought them up.
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Wth that, | would have no opposition and would
support granting the party status of the Concerned
Nei ghbors of Brookland Union Baptist Church as
represented by M. MKay unless there are -- and | et
nme hear from any ot hers.

| s there any opposition to granting party
status? Not noting any opposition fromthe Board, we
can establish the party, M. MKay representing, and
all those obviously have been folded in. W thank you
very much. You can have a seat. W' re going to have
the presentation of the case in chief. W wll goto
Government reports and then we will go to the party in
opposition's case presentation. Wth that now, we can
have your opening renmarks, sir.

PASTOR MALLOY: All right. Thank you. |
i ndicated | canme to the Brookl and Uni on Bapti st Church
as pastor in the year 2002 and imediately we
recogni zed the fact that we had sone nunerical grow h.
And so we have nmade pl ans to do sone church expansi on.
W are going to have additional classroom space. W
need an elevator. W need other kinds of things in
our church building. And as a result of the increase
in nmenbership, also that necessitated additional
par ki ng.

Prior to ny coming, there had been the
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pur chase of property on Jackson Street of two | ots and
when | got there, there was a condemmed house on t hat
property that was boarded up, weeds all around and |
didn't know it belonged to the church. And when |
made the inquiry | found out that the church did own
that particular property, and | said we need to do
somet hing about it. W need to clean up the area.

W need to fix it up and we're going to
have either one or two choices. Either we will try to
build a home on that property or get parking
facilities. WlIl, the cost of erecting a house on
that particular property was very expensive, SO0 we
went through the process of going through all of the
estimtes and the things that need to be done. And
t hen we deci ded that we would go with the parking | ot
i dea.

O course, the neighbors inthe | ocal area
wer e opposed to the parking | ot idea. They expressed
that to us. W had several neetings together and we
tried to cone to sone resolution with respect to that
particul ar request. But we finally had to nove on
wi th what we had, and so we went through the process
of going through the channels, of going through the
Depart ment of Consuner and Regul atory Affairs, Health

Depart ment, whatever needed to be done.
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W tried to be in conpliance. W got
permts and every tine we got a permt, we would have
opposition to what was taking place and the permts
woul d be taken down. And then an i nspector woul d cone
out and charge us. They would cite us for not having
a permt. W would have to go before the
adm ni strative judge and in many cases it was thrown
out by the judge and this just went on.

This has been going on for, as | said,
several years. W got to the point that we finally
got to the position of being able to just clear the
property. W had heard reports that there was a | ot
of illicit activity going on, drug activity taking
pl ace on the lot, prostitution, all Kkinds of things
that were not acceptable to anybody in a conmunity.

So we were instructed to put a fence up.
W put the fence up. W tore down that house and we
started the process of leveling it and trying to
construct a space for our parking. WlIl, that reached
obj ecti on. W thought that we had cleared all the
channel s by goi ng t hrough the various offices with the
DCRA. W t hought that we had everything in accordance
with the instruction that we had. W hired engi neers.
W paid thousands of dollars to have all of these

t hings put in place.
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They gave us i nstructi ons about what space
to be used, what we could do, what we could not do,
and so we tried to follow everything to the letter of
the law. W thought we were doing it perfectly well.
W wanted to be in conpliance. W wanted to do
everyt hing absolutely right.

And so it got to the point, in fact |ast
year | think it was, that we did have a hearing before
the BZA and our contractor cane, but we were not
informed as a church that the neeting had taken pl ace
on a certain date and, therefore, we were not present.
W were not here for that occasion, so we had to
reapply, and so we reapplied through t he whol e process
of getting the docunents and the permts and all of
t he necessary paperwork in order to come back before
t he BZA.

And so that is where we are at this point.
And, again, we want to do everything proper, right and
in the manner in which it should be. W thought we
were doing that. In fact, so the | ast neeting that we
had wi t h t he nei ghbors wi thin our conmunity and i n our
area, we tried to conme to a conpromse. W tried to
come to a point where we said now, what can we do?

Seemingly, what | got in terms of

i mpressions and information was that the site was
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ugly. They did not Iike the fence that was around t he
property. They just didn't want a parking | ot at all.
And we said, well, we'll do anything we can to
beautify it. W'IIl landscape it. W will put flowers
out there. W have contacted the Watershed Di vi sion.
W contacted Casey Trees. They are going to do all of
this for us. They are going to give us the
| andscaping. W wll conceal the fence. W wll do
anyt hing to nake everybody happy.

As the previous group that was up here
said, we want to be good nei ghbors. W are a nission
outreach church. We do things for hel ping people
That is our purpose. W're not here to destroy. W
don't want to cause friction. W want to have a good
relationship in terns of what we do. W give
generously to causes. We support tsunams. Ve

support the Katrina Relief Fund. W support all

m ssi ons.

CHAI RPERSON GRI FFI'S:  CGood.

PASTOR MALLOY: You just nanme it, we do
it.

CHAI RPERSON GRI FFI'S: I ndeed. And let's
be absolutely clear. You're not here in judgment.

Certainly, the Board is not going to pass whether

you' re good or not or serving --
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PASTOR MALLOY: Al right.

CHAI RPERSON GRIFFI'S: W're sticking to,
as | said before, these boring issues of zoning.

PASTOR MALLOY: Zoning. All right.

CHAI RPERSON GRI FFI'S:  So we can get right
into section 214, because what we're tal king about
here i s accessory parking spaces or a parking |lot, as
perhaps you're assessing it. And what | want you to
do is talk specifically to the special exception
because -- well, and also the variance, because we

don't have a lot of information from you in the

record.

PASTOR MALLOY: About our --

CHAI RPERSON &Rl FFI S: Your case
presentati on. Maybe | have mi staken. Have vyou

subnmitted a prehearing statenent?

PASTOR MALLOY: We submitted and | had a
docurment with respect to -- and | thought it was on
the application itself, for a special exception to
al | ow accessory parki ng spaces for an exi sting church
| ocated at 1419 Jackson Street, N.E. W thought that
was the case.

Now, this is across froman alley fromour
church, which is less than 200 feet, and it was ny

under standi ng and | thought that there was a | aw back
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in 2000 known as the Religious Land Use and
Institutionalized Persons Act. It says that it bars
Government fromenforcing zoni ng codes that inposes a
substantial burden on religious assenbly, and |
t hought that we would fit under that category.

CHAI RPERSON GRI FFI'S:  And what woul d t hat
entitle you to?

PASTOR MALLOY: To that parking space
because of the nunber of nenbers that we have, and
al so the location and di stance from our church.

CHAI RPERSON @RI FFI S: So you would be
exenpt from zoni ng based on that?

PASTOR MALLOY: That was the information
that was given to ne.

CHAI RPERSON GRI FFI'S:  >From who?

PASTOR MALLOY: From sone official from

the --

UNI DENTI FI ED SPEAKER:  DCRA

PASTOR MALLOY: -- DCRA.

CHAI RPERSON GRI FFI'S: | ndeed.

PASTOR MALLOY: | don't renmenber the
nanes.

CHAI RPERSON GRI FFI S: Sure, sure.
PASTOR MALLOY: As | said, we tried to be

in conpliance with this.
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CHAI RPERSON GRIFFI'S:  Actually, | don't
want to know, but why don't we have that cite if you
have a copy of that?

PASTOR MALLOY: Really, this -- it was a
2000 law known as the Religious Land Use and
I nstitutionalized Persons Act.

CHAI RPERSON GRI FFI S: Does it have a
nunmber beside it?

PASTOR MALLOY: Ch, no, it didn't have a
nunber beside it. | just have the information.

CHAI RPERSON GRI FFI'S: What juri sdiction or
what lawis it?

PASTOR MALLOY: | have no idea, sir. |I'm
just a country preacher not knowi ng what these aspects
are. | cane to your great city, you know, fromNorth
Carolina and so | don't know all of these
ram fications.

CHAI RPERSON GRI FFI'S: | ndeed.

PASTOR MALLOY: But it's just that if we
were going to have some necessary space, we thought
that this woul d be acceptabl e and, certainly, parking
is an issue --

CHAI RPERSON GRI FFI'S: Sure.

PASTOR MALLOY: -- in the District of

Col unbi a.
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CHAI RPERSON GRI FFI S: Country, city, we

all have the same regul ations, so we're going to wal k
you through all of the requirenents and, of course,
you're going to have to cone up to neet. O herw se,
our hands are clearly tied in any direction that we
need to go. 214 is going to need to be satisfied,
that's the special exception, and al so 2116.5 whichis
t he vari ance.

The variance is to allow the accessory
parking spaces to be located over a 200 foot
dimension. So in order to understand what is being
asked of you, a variance is you need to show how you
are or howthis situation is unique, whether it be the
| and, the history, the use. There is sone uni queness
to this aspect. And out of that uniqueness it is
practical difficult to conply fully with the Zoning
Regul ati ons, and the Zoning Regul ations, of course,
woul d require you to put the parking on your own site.

And in that and after all that has been
established, the Board will need to be shown why this
would not be in -- how do | say, how it wouldn't
inmpair the intent and integrity of the Zone Plan or
Map, but what does that nmean? Wy this wouldn't be
different or way outside of what the zoning actually

al | ows.
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And this is an R 1-B District and so that
is avery lowdensity residential district. And then
on top of all that, would this inmpair the public good?
Wul d this go against the public good or serving this
specific or the entire area?

PASTOR MALLOY: M. Giffis, when | went
t hrough what | woul d consider the first step, through
DCRA, and asked what do we need to get to the
conpl etion of this parking | ot idea, that's where they
woul d -- sone official would give nme a plan and say,
wel |, you need an engi neer.

CHAI RPERSON GRI FFI'S:  Sure.

PASTOR MALLOY: W brought in the
engi neer.

CHAI RPERSON GRI FFI'S: Sure.

PASTOR MALLOY: He gave us a -- we had
that plan. W had all that offered out and laid on
t he tabl e.

CHAI RPERSON GRI FFI'S:  Okay.

PASTOR MALLOY: Then after the engi neer,
we had to nmeet all those needs in terns of soil
erosion or whatever, all these things that go into
t hi s pl anni ng.

CHAI RPERSON GRI FFI'S:  Sure.

PASTOR MALLOY: W went through all these
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vari ous departnents and we thought that we had done
that legitinmately and properly. That's why | say
that's where the confusion conmes in. | thought
everything was in order. So when we go down and make
an application to get a permt to do whatever we had
to do, even to put up a fence we had to have a permt.
To | andscape, you get a permt, all of these things.

W followed the process to the letter of
the law. And then when it came to the point where
come to BZA, you know, get your application, give al
t hese, this background i nformation, this whol e packet,
we laid that out. So then | come down here or on
today saying, well, | thought that we had net all of
the qualifications that we were in the right step, the
right direction.

CHAI RPERSON GRIFFI'S: You're in the right
pl ace.

PASTOR MALLOY: Al right. And so |I'm
just |l ooking now for what we would call approval of
our request to have parking less than 200 feet from
our church on the property located at 1419 Jackson
Street, N E.

CHAI RPERSON GRIFFI'S: Ckay. Are you in
recei pt of a copy of the Ofice of Planning s report

attendant to this application?
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MR, LAN ER: No, we're not.

PASTOR MALLOY: No, sir.

MR LANIER:  No, we're not.

CHAI RPERSON GRI FFI' S: You haven't seen t he
of fice -- have you had di scussions with the Ofice of
Pl anni ng?

PASTOR MALLOY: | have not, have you?

MR LANIER | had a conference about two
weeks ago with a Ms. Karen Thonmas. | think she's in
the Ofice of Planning. 1Is Ms. Thomas in the Ofice
of Planning? Yes, there she is.

CHAI RPERSON GRI FFI'S:  Okay. Maybe we go
about this adifferent direction or perhaps thisisn't
ready to go today or maybe it is. Are you aware of
t he opposition and their concerns?

PASTOR MALLOY: Ch, yes, sir.

CHAI RPERSON GRI FFI'S: Wl |, why don't we- -

PASTOR MALLOY: Yes, sir.

CHAI RPERSON GRI FFI'S: Wy don't we start
wi th that and how your application woul d address t hat,
because actually it goes well into what the
requi renents are under special exception that you
woul d have to -- and | woul d ask you al so. The O fice
of Planning has in their over 10 page anal ysis, double

sided, included the Department of Transportation's
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corments and | believe these were fromthe previous
case, which again gives ne a little pause. You have
been here before.

PASTOR MALLOY: No, | have not been here.

CHAI RPERSON GRI FFI S: | understand, but
the applicant is the sane. But be that as it may,
t hat doesn't matter. There is an entrance and exit to
the lot that is of concern to DDOI. There is a
handi cap ranp access of 3 foot wide that is also of
great concern. They have indicated that there is a
potential vehicular/pedestrian conflict wth the
screening. They suggest that you show nore than 5
percent |andscaping on the site, and you have
i ndi cated that you have sone idea and you have done
sone work with sone --

PASTOR MALLOY: Casey Trees.

CHAI RPERSON GRI FFI S: -- storm right
storm wat er nanagenent and t hi ngs.

PASTOR MALLOY: Storm water nmanagenent.

CHAI RPERSON GRI FFI S: But do we have a
pl an of any of that or showi ng any of it?

PASTOR MALLOY: | did fax a copy of the
plan from the Departnment of Health to Ofice of
Planning and | just recently, two days ago, got a

letter from Casey Trees about their |andscaping
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devel opnent. Again, all of this is comng in on ne
because we're just trying to be in conpliance.

CHAI RPERSON GRI FFI S: | understand that
and I'mtrying to assist you in that, because today is
the day. Today is the day that you pull all of that
i nformation together and provide it to the Board and
I"'min a bit of a quandary, because | don't think
we're really ready to get too far into this.

BOARD MEMBER ETHERLY: | woul d agree, M.
Chair. Perhaps it's useful just to pause for a nonent
and kind of just assess where | think we are. The
Ofice of Planning report, Pastor Milloy, is very
detailed as to the types of questions that need to be
answered in order for you to get the relief that
you' re seeki ng.

| think it's very inportant, as the Chair
noted, that this forum this proceeding, is definitely
not about passing judgnent on the church's need for a
par ki ng | ot, passing judgnent on the church's prograns
or operations. That definitely has no place here
And, clearly, it may be the case that you do need sone
parking relief, as do nmany churches in the city.

The concern that | hope you're begi nning
to hear is, however, there is not alot of detail that

has been provi ded on behal f of the church relative to
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a nunber of the questions that have been rai sed, nost
inmportantly by the Ofice of Planning, by the
Depart ment of Transportation and, as you will hear, as
you probably are anticipating, by the parties in
opposi tion.

My concernis, and this is not necessarily
a comment for reply fromyou, but my concern for ny
col | eagues i s, as you i ndi cated, M. Chair, whether or
not we are at this point right to nove forward,
because there are a couple of different ways we coul d
do this. The O fice of Planning report, which you
have been handed, sets sone very clear questions out
for the church's consideration and response to. And,
at this point, | don't think the record is conplete
enough with answers to all of those questions.

Now, we coul d conceivably, utilizing the
Ofice of Planning's report as a gui depost, wal k you
t hrough t hat today, but ny concern with that course of
action would be whether or not the church is
adequately positioned to protect or ensure its own
i nterest. | nmean, speaking in all candor, vyou
probably need an attorney to assist you in walking
t hrough this.

And ny fear is that if you don't have

that, which is of course your right to do, but if you
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don't have that, you're going to be in a somewhat
t ough position because the questions that are | ai d out
inthe report are very, very clear and very detail ed.
And, at this point, not taking liberties to speak for
nmy col |l eagues, but the record is fairly thin on sone
very particul ar issues, issues that you may very wel |
be able to speak to today off of the cuff.

But as we get into issues around runoff,
as we get into issues around pavenent, as we get into
i ssues around handi capped accessibility, which of
course are all inportant concerns for you and your
nmenber s, not having the benefit of counsel to help you
wal k through those conplicated questions could be a
concern in terms of your ability to adequately make
your case.

So that is a concern that | have, M.
Chair. If you are desirous of still noving forward
today, the Ofice of Planning report is going to be,
at this point, the best docunent that we have in our
possessi on around where your case is. And if that's
the best, at this point, articulation, | would be very
concerned about whether or not you would be able to
make your case today.

So, in essence, M. Chair, it perhaps is

unusual for us to be put in this kind of position of
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offering what is fairly close to advice and gui dance,
but we have a couple of options. W have a wal k
t hrough t he departnment. W wal k through the O fice of
Planning report. There are a lot of questions that
that report | ays out whi ch have not yet been answered.
You can try to answer those questions today. That's
number one.

We could do that. Then, of course, we
have the party in opposition which is going to go
through a very detailed analysis of their concerns
about your application as it is proposed, and then of
course the rest of the case including the ANC report
and the Ofice of Planning report. But that is alot
to go through wi t hout, again, fear that you just don't
have an adequate record that you have devel oped on
behal f of the church, such that the odds are fairly
heavy given these questions that are being raised.

So that's kind of ny coment and
observation, M. Chair. Again, Pastor Malloy, |I'mnot
asking you for a response to it, but just in terns of
kind of where we are. Again, it's an unusual comrent
perhaps for a Board Menber to make, but |'mjust not
sure if you're ripe and ready to nove forward at this
poi nt .

CHAI RPERSON GRI FFI S: Wy woul dn't you
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want a response? | think it's appropriate to get a
response to that.

BOARD MEMBER ETHERLY: Certainly.

PASTOR MALLOY: Well, with respect to what
you said, and I want to be wise and | also want to
have the best advantage for all parties concerned,
when you nentioned the fact that we -- and | noticed
inthe previous groups, because thisis the first tinme
| have ever been here, that they had attorneys. And
if we need to get an attorney to review all of this
and carry us through this process, so that we can be
adequately prepared in this arena, then that's what |
want to do.

So now, again, | have to ask of you what
do | do? Do | ask for a continuance?

CHAI RPERSON GRI FFI S: M. MKay, do you
have a position?

MR. MKAY: Good afternoon. M nane is
Jammi e McKay. | reside at 1400 Jackson Street, N E.,
Washi ngton, D.C M wife and |, we bought that
property in 1972. | am di smayed. | am really
di smayed and |' mangered. |'mreally angered because
this is the third time we have had our tine wasted.
kay. And | say that in all due respect to Pastor

Mal | oy and to Brookland Union Baptist Church and to
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its menbers.

Fromthe outset and we still do consider
Br ookl and Uni on Bapti st Church and its nenbers friends
of the conmunity, decent people, but we're di snayed at
t he preparedness in doing the church's work in going
intoreal estate and that is exactly what has happened
and that's how we view it.

W have dealt with this issue noww th the
church since 1996 as individuals and individual
nei ghbors in the conmunity over the prospect that a
parking lot would be built on a lot, the first |ot
that the church purchased before it tore it down, tore
t he buil di ng down, the house down.

W were concerned back in '96, about this
time in '96, and then again as an organi zed group and
we called ourselves the Concerned Neighbors of
Br ookl and Uni on Bapti st Church starting in the sumer
of 19 -- excuse nme, in the sumer of 2001. And we
were concerned at that tine because the church had
recently purchased a second lot. Okay?

Now, you will recall, M. Chairman, and
you should recall and you have had many cases, the
same kind of response | ast year twice of
unpreparedness of this applicant to do its job.

Pastor Malloy states a nunber of things. Though he
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may be sincere, heis in great error. He is in great
error. He is in great error about the history of his
awar eness, of the neighbors' concern about the
pur chase of those |lots and the prospect of those lots
bei ng used as a parking |ot.

The pastor before himand officials, they
told us a boldface lie, had no intention of putting a
parking | ot there when we asked themand they told a
bol dface I|ie under hi s | eadership and  his
adm nistration of deacons when we expressed our
concern about a parking lot, that we have no i ntention
of putting a parking lot there, but they did it anyway
and in your face. W're going to do it. There is
not hi ng you can do about it.

When his representative, the contractor,
his agent, paid agent, canme down here twice, no
pr epar edness what soever sayi ng that the pastor was too
busy to come down and the deacons. W were di smayed
then. Way wouldn't officials of the church be here to
represent their interests, what have you?

But when this case was dismissed in the
second hearing last year in the first case, when it
was di sm ssed the contractor was allowed to nake a
notion of dismssal. He lied to this Board then

saying that the reason we are not prepared and the
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reason we have not nodified our site plan is because
t he person in our office, the engineer inthis office,
is on deploynent as a civilian to Iraqg, a lie.

Now, if that is the case and since that
contractor, okay, has worked as an agent for this
applicant since that tine, since the notion to dismss
was granted in which the parking lot was installed
illegally even after this dismssal of their
application to have a parking lot in your face, where
is the nodification? Do you see it in this plan? No.
It's the same plan for that matter.

And let me just read sonething briefly
t hat one of our nenbers put together and | thought was
very good. W see this as a strange and nysterious
tale in dealing with this applicant and what we have
had to do with the applicant in the many neetings that
we called, we initiated with the church and in great
detail, and fromthe very beginning being a friend to
the church and performing in good faith.

Qur nmenber has witten "A charitable
institution,” and speaking about a strange and

nmysterious tal e where we find oursel ves, "Acharitable

institution ignores its neighbors, lies to and about
them destroys living beings,"” neaning trees, "and
houses in a tinme of housing shortages. It further
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refuses to deal wth Government officials asking
serious questions about an application, sends a
contractor to represent it at hearings, but produces
no evi dence or argunents and, finally, it's forced to
wi t hdraw this application.

It then states its intention to proceed
wi t hout a permt and does so. It tore down both those

houses w thout permts, both those houses without

permts. It tore them down. Read our record, our
docunmentation in the record that we present. The
regul atory agency nmkes an investigation and
subsequently cites this institution. The rest is

shrouded in nystery as far as the neighbors are
concer ned.

I nstead of swift action to deal with this
violation, the caseis referred to a nysterious court.
They had a hearing in the court for a secret hearing,
which is not announced to the public or to the
nei ghbors oursel ves who know t hey were parties to the
publ i c hearings or declared not to be parties to this
hearing,"” meaning with the secret court.

"The hearing is heldinJuly of |ast year,
but no ruling is handed down. Three nonths later this
| ocal Governnent representative is toldthat the judge

cannot nmake a decision and that the comrunity nust

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

189

neet with the perpetrator. Now, a new application has
been filed, but the work is already finished."

They installed an illegal parking |l ot and
they are determ ned that they are going to have their
way and perhaps wth another secret court and
Government officials for that matter, but you can make
it right. Gve us justice because we have had
i njustice and we have had our tinme wasted and I woul d
not give them another m nute.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
| think that is well-said and, believe ne, the Board
has read all of that which has been submtted, and I
note that what you have read has just been submtted
today and we appreciate you bringing it to our
attention. | think it was inportant to get through
t he chronol ogy of that as | understand you are opposed
to granti ng a conti nuance, but woul d nove ahead t oday.
I's that correct?

MR. McKAY: W are opposed to it.

CHAI RPERSON GRI FFI'S:  Okay. Response?

PASTOR MALLOY: M. Chairman?

CHAI RPERSON GRI FFI'S: Yes?

PASTOR MALLOY: And | respect my brother
inthe faith, but let nme say one of the comments that

he nade when he said that we did certain actions

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

190

without a permt, and | said earlier that everything
that we did, we got a permt first fromDCRA | got
directors. | have the permts --

CHAI RPERSON GRI FFI'S:  Okay.

PASTOR MALLOY: -- on file.

CHAI RPERSON GRI FFI'S: Okay.

PASTOR MALLOY: So, as | said, we triedto
do these things according to the | aw and what did we
do? Whatever the process was, whether it was to cut
down the trees or to put the fence up, to | andscape it
or to put down that flower arrangenent, we all had --
we had permts for those. | have those on record. |
have those. And for us to be painted in this |light,
you know, it |ooks --

CHAI RPERSON CGRI FFI S: Al right. W're
not here to really get into the past history of
whet her you pulled the correct permts or not. That
woul d be an appeal. You were obviously referred -- as
you had gone through to get one of the |last permts,
you were referred to this Board by the Zoning
Adm ni strator, neaning you were not able to get the
| ast permt or a permt that you needed and that's why
we're here and that's all we're really concerned with.
Yes?

MR LANNER M. Giffis, nmay | speak to
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sonme of the issues that have been raised? | respect
the citizens, the concerned neighbors. | am the
chai rman of the board and after the parking |ot was
conpl eted and we were cited, | took it upon nyself to
try to get this corrected and that is really why we're
here today.

As Dr. Malloy said, we want to abide by
the regulations and we do need sonme tinme to answer
this, and | ask that you do that so that we can
provi de t he answers that you need that will then all ow
perm ssion to make --

CHAI RPERSON  GRI FFI S: But | don't
under st and how we bal ance. In other words, you know,
we take very seriously granting continuances because
of our own schedule. It's very nonunmental to do that
and we have a | ot of heads up notice, so to speak, in
ternms of this. W do have an entire hearing roomt hat
is filled today to hear this. |'mnot understanding
why you woul dn't be prepared today.

MR LANIER. Well, | can explainthat. As
was just nentioned, we were m srepresented | ast year.
This is news. | had no idea that we had been
represented, that you had been convened on our behal f.
| was told by the contractor that the permt request

had been wi t hdrawn, that, you know, this was -- we had
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al ready gotten the permt fromDCRA. W were shown a
permt. It obviously was an unauthentic permt, but
we were not --

CHAI RPERSON GRI FFI'S:  Aside from all of
t hat --

MR. LANIER  Yes.

CHAI RPERSON CRI FFI S: -- what did you
t hi nk was goi ng to happen today?

MR LANIER  Well, | knew that we were
goi ng to appear here today and answer questions. W
were going to answer the questions.

CHAI RPERSON CGRI FFI S: Ckay. Al right.
So you're prepared to answer the questions attendant
to your application?

MR LANNER | didn't -- I'"'mnot -- this
docunent, it's the first tinme that |I'm seeing that.

PASTOR MALLOY: Wien we got these, this
| ast statenent, | nean, the last -- fromthe Board of
Zoning, all of this material saying that we had been
approved to cone before this Board to make our
presentation, | thought that was definitely it. W
had gone through the steps of going through, as |
sai d.

CHAI RPERSON @RI FFI S: Ckay. No, |

understand that. | understand all that. Here we are.
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Comment s?

VICECHAIR M LLER: Well, you know, you're
here before us as the applicant and you have the
burden of proof to neet the test for the relief that
you're seeking. So fromwhat we can tell that's in
the file was very thin as far as your addressi ng t hose
tests.

Are you prepared to go t hrough those tests
t oday and neet themand address then? |f you're not,
why aren't you?

MR. LANI ER. Because | haven't been given
anyt hing that says what the test is.

VICE CHAIR M LLER: You are the applicant.
You appli ed.

CHAI RPERSON Rl FFI S: But you were
actually and it's a part of your application. The
bottom side of the application that you filled out
says that.

MR LANIER Excuse ne. M. Mller, one
of the head offices at the Departnment of Health said
he di d not understand why we di d not have the grant or
approval for the parking lot facility. Fromthe
DCRA - -

VICE CHAIR MLLER: But let ne just --

MR. LAN ER -- we had an official who
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told us the sane thing.

VICE CHAIR M LLER: No, |I'mtal ki ng about
this proceeding. Let nme ask you this. D d you have
any di scussi on what soever with the O fice of Planni ng?

MR. LANIER. The only person | nmet with
recently, as | said, was Ms. Karen Thonas.

VICE CHAIR M LLER Ms. Karen Thomas? M.
Chai rman, could | address a question to Ms. Thomas?

CHAI RPERSON GRI FFI'S:  Ms. Thonas?

VICE CHAIR M LLER: Ms. Thomas, the Board
is aware that a lot of applicants cone before this
Board. They are not famliar with the regul ati ons and
we' re under the inpression that the Ofice of Planning
t hen does | et themknow what the obligations are, and
| "' mwondering i f you coul d address what you told this
appl i cant.

MS. THOVAS: Cood afternoon, M. Chairman,
Menbers of the Board. | am Karen Thomas for the
Ofice of Planning. W had several discussions with
this applicant concerning this request. | faxed the
appl i cant copies of our previous report, the entire
thing. He cane to the office and we deci ded we woul d
go through everything. | said howdid you -- you have
to show how you neet the test.

He has a conpl et e package of the previous

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

195

application. W told himit wasn't sufficient. W
told him he has to go through and neet all these
requi renents. There was nothing nore that we could
tell him beyond that.

MR LANFIER Ms. Mller?

CHAI RPERSON CRI FFI S: Thank you, M.
Thomas. Coment on that, M. MKay?

M5. THOVAS: In addition, | did tell him
t hat he needed a | awyer.

CHAI RPERSON GRI FFI'S:  Ckay. Perhaps sage
advi ce.

MR MKAY: M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes?

MR. McKAY: May | conment briefly?

CHAI RPERSON GRI FFI'S:  On her conments?

MR. McKAY: On her comment.

CHAI RPERSON GRI FFI'S:  Okay.

MR. McKAY: As well as the question.

CHAI RPERSON GRI FFI'S:  Great.

MR. McKAY: Gkay. The Ofice of Planning
report that we speak of and which he has there, and
which is in the record for this case, which he is
seeing for the first time, is not substantially
different fromthe Ofice of Planning report that was

produced i n 2005 which referred to that she faxed him
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a copy of. Not only has she advi sed hi mand provided
him but --

CHAI RPERSON GRI FFI' S:  Ckay. But we heard.
| don't want to get too nuch of this nudslinging. |
want to get to the substance of whether we go today or
not. Wat el se can you tell us on your position with
t hat ?

MR. McKAY: We provided himwith the same
information. Gkay. W, | and other nenbers of our
group, over a year ago advised them as to how they
have to proceed.

CHAI RPERSON GRI FFI'S: | see.

MR. McKAY: Inwanting to put up a parking
| ot there.

CHAI RPERSON GRI FFI'S:  Okay.

MR. McKAY: Even when they had Gover nnent
officials out there --

CHAI RPERSON GRI FFI'S: Sure.

MR McKAY: ~-- | advised themno, that is
not the case.

CHAI RPERSON GRI FFI'S:  CGood.

MR MKAY: | made comments about a
| awyer, but | can read sonething sinple.

CHAI RPERSON @RI FFI S: Excel | ent. I

appreciate that and I think those are good conmments.
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| think we need to proceed today. W have a speci al
exception from 214. W also have a variance relief
from214. 3 and a speci al exception of 2116.5. Wat
suggest we do is let's wal k through.

Ofice of Planning always does an
excel l ent analysis. They lay the exact test out and
all the relief that is required. | think we can wal k
it through with that as an outline, take up these
guestions, ask you how you neet themor not and we can
nove this along, | think, fairly efficiently.

W' Il have the Ofice of Pl anning actually
present their analysis, which is different than the
Board's, but it's an inportant aspect and then we'll
get into the rest of the party unless there is any
ot her opening statenents you wanted to make.

MR LAN ER Wll, | have to make one
st at ement .

CHAI RPERSON GRI FFI'S:  Okay.

MR LANIER It's obvious that I'mat a

huge di sadvantage if we have been advised to have an

attorney and | don't have one. | would request that
we be given a chance to get an attorney. As the
chai rman of the board, we will have an attorney.

CHAI RPERSON GRI FFI S: Yes. Let's hear

from other Board Menbers. W had heard that. \%%
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difficulty --

MR. LANI ER.  You never heard that fromne,

CHAI RPERSON GRI FFI S: No, | understand
that, but my difficulty is how many ti nes we have been
prepared to do this. I'mnot sure that it's required
to have an attorney and | think what you have heard
M. Etherly say and what |'m proposing to do is
actually assist you in directing this. W'I|l |eave
the record open, | can't imgine we're deciding this
today, if thereis followup information that we would
need. But let nme hear from others.

VICE CHAIR M LLER  Well, | would just say
to that nmy understanding is that Ofice of Planning
advi sed you previously that you need an attorney and
you chose to appear without one today. So | don't see
that as a reason for continuing the hearing today when
we weigh it against this is the third tine that the
community and the Board has conme out to hear this
case.

BOARD MEMBER ETHERLY: | woul d agree with
that direction, M. Chair. It's a fairly harsh
outcone in response to your request, sir, and |
appreciate it, but part of the chall enge of this Board

i s bal anci ng both segnments of the conmunity.
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Qobvi ously, you're here on behalf of the
needs of your church and your congregation and you
have a nunber of nenbers fromthe community who are
here to express their concerns about the proposal, and
| think we have to bal ance the fact that we need to
nove forward and get some of this done today.

So | agreewith the Chair's direction that
| woul d encourage that we wal k very specifically and
in a very directed manner through the Ofice of
Pl anni ng report. There are going to be sonme very
clear questions that we wll put to you that you
shoul d be certain to take very clear note of, and t hey
are going to be very specific questions, not open-
ended questions, but very specific questions.

And the Board will set out a tine frane
for you hopefully to provide sone docunentation and
some responses to those issues, and then of course
have your pens and papers ready when the opposition
case cones forward, because they are going to have
sone clear issues, too.

So I"'mready to proceed, M. Chair, with
the O fice of Planning report as our guideline.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. LANIER.  Thank you

CHAlI RPERSON GRI FFI S: Let's |l ook first
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then to 214 and actually it goes on page 5 of the
Ofice of Planning's report to follow a little bit.
It appears, and we'll wal k down quickly, that 214.1
i ndi cates the accessory parking el sewhere other than
the same lot or part would be the special exception
approval. .2 is accessory parking spaces shall be in
the open area or underground garage, no portion of
whi ch, except for access, shall extend above the | evel
of adjacent finished grade.

It's nmy understanding that this is all
open to open air. |Is that correct?

MR LANIER  Yes, that is true.

CHAI RPERSON GRI FFI'S:  Okay. Now, 214. 3,
we need to tal k about that because that is actually
the variance that is required, because unless you can
state that you neet this requirenent, accessory
par ki ng spaces shall be located in their entirety

within 200 feet of the area to which they are

accessory.
MR LANIER That's true.
PASTOR MALLOY: Yes.
CHAI RPERSONGRIFFI'S: It'sentirelywithin
200 feet?

MR. LAN ER: No, no, not the whole |ot.

CHAI RPERSON GRI FFI'S: Okay. And it seens
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that the Ofice of Planning is also saying that it
isn't entirely within 200 feet.

So |l et ne ask you just briefly, what is it
inthis situation that is creating -- that is unique,
that is different than other situations in the area or
-- and that unique situation, it could be, you know,
t he t opography of the | and, whatever it is that nakes
it difficult to <conply wth this dinmensiona
requirenent.

PASTOR MALLOY: This lot backs up to an
al | eyway. There is no street, no other houses or
anyt hing el se between the church building and this
parking lot facility. | think -- | don't knowif you
have pictures over there or not of it in vyour
possession, but it just shows -- if you see a picture
of the -- it's directly fromthe back of our church
and so that's an alleyway right there where that
picture is taken.

In fact, now, if you |ook straight down
the alleyway, we look right in front of M. MKay's
house, which he is across Jackson Street. So | assune
t hat --

CHAI RPERSON GRI FFI S: So separation by
alley is the uni que aspect?

PASTOR MALLOY: There is an alleyway as
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you | ook down that.

CHAI RPERSON GRI FFI'S:  Okay.

PASTOR MALLOY: And it crosses over to
Jackson Street.

MR. LANIER. The alley is an L-shape.

CHAI RPERSON GRI FFI'S: Okay.

PASTOR MALLOY: And so the church sits in
a corner and out to the back of it is the parking | ot
area and with no ot her, you know, bl ockage or no ot her
interference or anything el se with respect to i npeding
activity by anybody or anything. W have an entrance
way at the front of the gate and an entrance way at
the back of the gate, and so you have access and
egress fromboth sides of this particular fence.

CHAI RPERSON GRI FFI S: Ckay. | think I
under st and.

PASTOR MALLOY: And, again, when the
i nspectors canme out, they | ooked at it.

CHAI RPERSON GRI FFI'S:  That's okay.

PASTOR MALLOY: And they --

CHAI RPERSON GRI FFI'S:  Yes, but --

PASTOR MALLOY: They gave approval of it.

CHAI RPERSON GRI FFI'S: | understand that.
They didn't give approval for zoning which is why

you' re here.
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PASTOR MALLOY: Ch, okay.

CHAI RPERSON (Rl FFI S: But okay. Let's
nove ahead then. Under 214, | don't know if we need
to get into too much else in terns of specifics. |
think it will be fully laid out. However, we do need
to get into what 214 directs us to, is 2303, which al
the provisions of 23 will be conplied wth. Let's
tal k about a coupl e of these.

What are you anticipating surfacing the
lot with?

PASTOR NMALLOY: The contractor put sone
type of gravel on top of -- after it was |andscaped
because it was just a nud field.

CHAI RPERSON GRI FFI'S:  Okay.

PASTOR MALLOY: And so he put sone type of
gravel that -- | don't know what it's called and to
keep the nud --

CHAI RPERSON GRIFFIS: So it's finished in
ternms of what you understand you will surface it with?

PASTOR MALLOY: W thought that -- again,
t hat we have the proper --

CHAI RPERSON GRI FFI'S:  No, |' mjust asking.
Are you anticipating resurfacing it with something
different or what's there now is what you're

pr oposi ng?
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PASTOR MALLOY: Well, if it does not neet
the code specification, we wll do whatever is
required. W will put -- you know, if there is
another type of surface that 1is required or

necessitated --

CHAI RPERSON GRIFFI'S: | f you get approved
t oday, does the surface change?

PASTOR MALLOY: Sir?

MR. LANI ER  Yes.

CHAI RPERSON GRI FFI'S: It does? So what is
it changed to?

MR. LANIER To the requirenment. W will
ask you the requirenment and we will neet that.

CHAI RPERSON GRI FFI'S: Interesting. kay.
l"'mgoing to skip B. | don't know W'IIl get to a
coupl e other questions. Do you have any proposed
program for cleaning or maintaining the parking |ot?
Al so, are you proposing any lighting on the parking
| ot ?

MR. LANIER.  No, sir, no lighting.

CHAI RPERSON GRI FFI'S:  Ckay. No lighting.

PASTOR MALLOY: What we are planning to do
basically during church service tinme and for speci al
events, such as funerals or weddings, we would have

t he property opened. Renenber, at the begi nning of ny
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presentation | indicated that there have been concerns
and conplaints about the illicit activity that was
going on in that area.

CHAI RPERSON GRI FFI'S: | know.

PASTOR MALLOY: And so as a result, we
have avoided all of that. W don't have any --

CHAI RPERSON GRI FFI'S:  Okay.

PASTOR MALLOY: -- debris thrown onto the
property and all of these kinds of things.

CHAI RPERSON GRI FFI'S:  What are you goi ng
to do to keep it free of --

PASTOR MALLOY: W have a | andscaper. W
have hired a person to take care of our property.
That person will have the responsibility to fix it.

CHAI RPERSON GRI FFI S: So how often are
t hey proposed to be on the parking lot?

PASTOR MALLOY: At |east twi ce a nonth, at
| east twice a nonth

CHAI RPERSON GRI FFI S: Every ot her week.
Twice a nonth. Ckay. And you say that there is no
illumnation for the parking | ot.

PASTOR MALLOY: No.

CHAI RPERSON GRI FFI'S:  No lighting?

PASTOR MALLOY: No, sir.

CHAI RPERSON GRI FFI S: Ckay. And where
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does your | andscapi ng happen? How are you providing
for 5 percent or nore of the overall site area to be
| andscaped, and al so how are you defining the edges?
What are you putting on the boundaries?

PASTOR MALLOY: Well, again, this is where
the Casey Tree Foundation cane in at t he
recommendation of the gentlenman from the Water
Departnment or Health Departnment. And he cane out, did
a survey and gave us the dinensions and the kinds of
t hi ngs that need to be done and we woul d nmai ntai n and
keep those trees properly irrigated and nmai ntai ned or
trimed, whatever it takes, you know, the beauty, to
keep the beauty within that particul ar area.

CHAI RPERSON GRIFFI'S: Did the Casey Tree
tal k about the percentage of |ot area that would be
green or does he tal k about the --

PASTOR MALLOY: Yes, probably 10 to 15
feet trees would be planted all the way around where
that fence area is. He said in order to conceal that
-- and, in fact, what we nmay do is take that wre
fence down and have just a tree boundary around that
| ot, again for the appearance sake. And this was a
suggestion that came fromthe Casey Tree engi neer and
we just got this.

CHAI RPERSON GRI FFI'S:  That 10 to 15 feet
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barrier is on all sides?

PASTOR MALLOY: Right. If you can -- |
don't know if you can tell by the picture where there
is that little flower bed barrier.

CHAI RPERSON GRI FFI'S:  Yes, but what's --

PASTOR MALLOY: It's probably 10 or 15
feet already.

CHAI RPERSON GRI FFI'S: So this in the front
is what you're saying?

PASTOR MALLOY: Al the way around.

CHAI RPERSON GRI FFI'S:  So on al | four sides
of the parking lot --

PASTOR MALLOY: Al the way, all four
si des.

CHAI RPERSON GRI FFI'S:  -- you woul d have a
10 to 15 foot barrier?

PASTOR MALLOY: W're going to have
probably a 10 feet barrier to put, you know, this tree
gr owt h.

CHAI RPERSON GRI FFI'S:  What is the overall
width of the site?

PASTOR MALLOY: Sir?

CHAI RPERSON CRI FFI S: How wide is the
site?

PASTOR MALLOY: Oh, gosh, | don't know,
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about the size of a football field.

CHAI RPERSON GRI FFI'S: Al l t hese questi ons,
of course, we're going to need to be answered. So,
hopefully, we're taking copious notes so that we can
get back to this.

MR MKAY: M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes?

MR. McKAY: The proposal or the regul ation
calls for a site plan. A site plan is an integrated
enterprise, okay, and it's very apparent that the
appl i cant has not thought this through, have not taken
a lot of things into consideration and obviously --

CHAI RPERSON GRIFFI'S:  Are you raising an
obj ection?

MR.  MKAY: I"'m not objecting, but I'm
just sinply --

CHAI RPERSON GRI FFI'S:  Okay.

MR.  McKAY: -- expressing continued
di snay.

CHAI RPERSON GRI FFI'S:  Good. Well, let me
do this. It's going to be nore efficient if we get

t hrough this portion.
MR. MKAY: Ckay.
CHAI RPERSON GRI FFI'S:  And then |I'm goi ng

to |l et you express your dismay or pleasure.
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MR. MKAY: Ckay.

CHAI RPERSON @RI FFI S: O whatever you
choose to do at that point and then we'll nove on. |
can assure you that --

MR. McKAY: No problem

CHAI RPERSON GRI FFI S: -- we understand
and, in fact, it is part of the requirenents that a
site plan will be provided. Wat |I want to do is get
to the | evel of detail that we really need, so that we
don't have us looking at things that aren't telling
the story that needs to be told.

Sowith that, as | said and as | was goi ng
to, the questions that were arising are going to need
to be answered. So the di nensi on because concei vably,
for nme, what I'm|looking at is you have just told ne
that it's a 10 to 15 foot barrier all the way around,
whi ch woul d be a pl anti ng box of some sort. Trees and
shrubs sounds fabul ous. That is taking away 30 feet
fromeach side, conceivably 20 at best, right, and 20
fromthe top. Then we have 20 foot drive aisles and
20 foot parking spaces. | want to see how it's
actually going to be used or striped.

And then our requirenent is, and our
specific requirement in the regulation, we're not

maki ng thi s up, we have to show whet her -- you have to
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show us, you do or you don't, and it's 5 percent of
the total area of the parking |ot would be green,
woul d be sonehow | andscaped. So we're just going to
need to know what the total site size is and then al so
t hat percentage that would be green. kay.

Let's go into other, 1 think, probably
nore pertinent questions and that is in the R 1-B
Zone, of course, in section 2303.2 it indicates that
it has to be screened fromadj acent residential areas,
right? And so sonme of the tree are tal king about
that. Have you had any discussion about putting an
actual wall or a brick wall of any sort, a sort of
small wall or shrubs or anything of that? |It's just
| andscape is what you are proposing at this point?

PASTOR MALLOY: The Casey Tree engi neer
also indicated that it could be a small wall that
coul d be around the, you know, area.

MR LANIER W would | ook at the second
bl ock and we'll take what is the best.

CHAI RPERSON GRI FFI' S:  Ckay. Where are you
proposing to enter and exit in the parking |ot?

PASTOR MALLOY: At the alleyway there is
an entrance or an egress and at the front right on the
Jackson Street side there is an entrance way to the

property. Through the fence. There are two --
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MR LANIER. Two gates.

PASTOR MALLOY: There's two gates, sir.

CHAI RPERSON GRI FFI'S: Okay. So one is of f
the alley and one is off the Jackson Street?

PASTOR MALLOY: O f Jackson Street.

CHAI RPERSON GRI FFI'S:  And you pull in and
it's just you park on either side as you're coming in
and out ?

PASTOR MALLOY: Right.

CHAI RPERSON GRI FFI'S: | see. GOkay. Wat
el se? Wat else do we need to cover? M. Etherly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. | think we've gone throughin fairly
decent detail working with what we have with the
O fice of Planning report. | do just want to cone
back very briefly to the issue that's outlined in
section 2303.1(c). It's noted on page 7 of the Ofice
of Pl anning report at the bottom There is the issue
of, let ne phrase the question this way, does the
church have any plans or any intentions for any
alternative wuses of this space, i.e., are you
considering or would you like to consider use, any
ot her uses other than a parking |lot?

Li ke say, for exanpl e, you want to host an

out door evangelistic cerenony or what have you. Do
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you have any plans of that type of that nature, any
kind of events that would otherw se happen on this
space or is it just for parking?

PASTOR MALLOY: Maybe twice a year we
m ght have a cookout or a facility for the youth. For
i nstance - -

BOARD MEMBER ETHERLY: Wel |, rather than--

PASTOR MALLOY: -- in the past, they have
cut off the street and used 14'" Street and traffic
had to be diverted. Now, in this instance, we won't
have to do that. W could have that little activity
and we only do that once a year on the property about
having to block off the traffic, you know, to allow
peopl e to be di sadvantaged in that particul ar manner.
And we woul d do that probably for half a day.

BOARD MEMBER ETHERLY: Ckay. The reason
why | inquire is the language of that particular
provision is fairly specific as it relates to the
i ssue of other uses. It reads in relevant part that
"No ot her use shall be conducted."” So, one, | wanted
to just raise the question to get a sense of whether
you were thinking about it and then, two, if you were,
note that you would probably in all Iikelihood not be
able to do that.

PASTOR MALLOY: Vell, could you get
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special permi ssion to do that kind of activity? It's
a one tine affair a year. |'mjust asking, because
| "' m | earni ng.

BOARD MEMBER ETHERLY: | understand. |
understand. Recogni ze that every little bit that you
change or that you seek differently changes the nature
of what is already a difficult application as we have
tal ked about. So | would think for the purposes --
not getting into providing you counsel and advi se, but
for the purposes of 2303.1(c), you need to be thinking
about this space only as -- only for parking uses. |
understand the desire to use it in other ways,
especi ally where that woul d al | evi at e ot her i npacts on
the community, but in this particular instance, |
think you would have a difficult time doing anything
el se with the space, other than parking.

Thank you, M. Chair, that was the only
guestion | had.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. |s there any questions fromthe Board?
At this tinme, M. MKay, do you have any cross
exam nation questions or do you want to save nost of
your presentation in the case?

MR. MKAY: | guess 1'Il -- sinply to

rem nd Pastor Malloy that --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

214
CHAI RPERSON GRI FFI S: |"m going to just

i nterrupt you, because it's actually cross exani nation
guestions. You' ve got to ask him a question and he
wi |l answer you deliberately.

MR. McKAY: Ckay. Right, right. Pastor
Mal | oy, did you or did you not -- did the church or
did it not have counsel from a conpetent architect
over the use of that property back in 2003 and 20047

PASTOR MALLOY: The architect that we
have, M. MKay, was not for the parking facility, but
only for the expansion work on the church buil ding
itself. So he did not give us any specific advice or
i nformati on about the parking facility, because that
was not in his domain.

MR. McKAY: Yes. Pastor Malloy, you speak
of Casey Trees Foundation giving you advi ce on proper
| andscapi ng of that |ot or |andscapi ng ideas on that
| ot. Dd you or did you not cut down trees
unnecessarily on that |ot, several?

PASTOR MALLOY: M. MKay, those trees
that were cut down, many of them were defective, had
some things that were eating into them and so,
therefore, those trees were elim nated.

MR MKAY: Wio nade the determ nation?

PASTOR MALLOY: Well, | nean, we did as a
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church, but again we got permi ssionto cut those trees

down.

MR. McKAY: Did you -- you did not. D d
you or did you not -- did you or did you not tell ne
oh, those trees are -- when | objected to you cutting

down the trees imedi ately upon you telling us that
we're going to put a parking | ot there and essentially
there's nothing you can do about it, but just tell us
what configuration woul d you want as a group? Did you
or did you not inmediately cut those trees down and
explain to ne when | asked why you're doing that, oh,
M. MKay, those trees are diseased. You woul dn't
want that and what have you? D d you or did you not
explain that to ne in that nmanner?

PASTOR MALLOY: Well, | thought it was
what | just said to you in terns of that process.

MR. McKAY: Thank you.

CHAI RPERSON GRI FFI' S:  Any ot her questi ons?

MR MKAY: No, sir.

CHAI RPERSON GRI FFI'S: Okay. Thank you
M. MKay. Al right. Let's nove ahead then with the
O fice of Planning's report.

M5. THOVAS: M. Chairman, on the matter
before us, the O fice of Planning nade the decisionto

not recommend approval of this application. Thi s
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application was presented to the Board in 2005, BZA
17261, and it was subsequently w thdrawn. Wereupon,
the applicant proceeded to use the property as a
par ki ng | ot wi thout Board approval.

As detailedinour report, OPcontinuesto
bel i eve that the application did not show how the | ot
woul d conply with the various sections of the Zoning
Regul ati ons and how the inpacts would be addressed,
gi ven the conmunity's concern about a parking lot in
t he nei ghbor hood.

In rmeeting wth the applicant, oP
consi stently advised the applicant to detail how the
zoni ng requi renents woul d be nmet, incl udi ng subni ssi on
of a revised site plan which neets the requirenents of
the regul ations. OP and DDOT previously reconmended
nore than 5 percent of the | ot be | andscaped and t hat
an 8 to 10 foot buffer be provided at the east
property |ine.

Therefore, for the reasons outlinedin our
report, we stand on the record in not reconmendi ng

approval of this application. Thank you.

VICE CHAIR M LLER Thank vyou. MVs.
Thomas, | just have a couple of questions. One is
about the use of the lot without Board approval. |Is

t hat goi ng on now?
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MS. THOVAS: That's correct.

VICE CHAIR M LLER: That's correct. And
is DCRA taking any enforcenment action that you know
of ?

M5. THOVAS: | knewthat we submtted sone
correspondence to DCRA via enmmil that the |ot was
being used after it was wi thdrawn and | understand
fromthe filings that there was sone action taken by
DCRA. W had no correspondence with DCRA concerni ng
whet her they did cite it or not, but | understand from
what's been filed that they have been cited and this
matter is in court.

VICE CHAIR M LLER  And they built the | ot
without a permt from DCRA or did DCRA erroneously
issue a permt that was revoked?

M5. THOVAS: |'mnot sure.

VICE CHAIR M LLER:  Ckay.

M5. THOVAS: | have no infornmation.

VICE CHAIR M LLER: Ckay. Over what
period of time have you worked with the applicant on
t his case?

M5. THOVAS: Well, when the case was filed
the first time, after the applicant withdrewthe case,
| specifically told the applicant's representative

that these are the steps again that which nust be net
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bef ore the case cones back, if he has to conme back, a
revi sed site plan that we needed, | andscapi ng pl an and
everyt hing and that went away.

At this tine, the applicant contacted OP.
| had tried to get sonme information to contact the
applicant. The applicant called us. W discussed the
matter over the phone a fewtinmes. He decided to cone
in. W gladly net with him because we wanted himto
understand what was necessary. W still wasn't
satisfied with the subm ssion.

| pointed out to himthat it was the sane
submi ssion that was filed before. There were no
changes. It's the exact sane plan and what we needed
was a detailed site plan with a detail ed | andscapi ng
plan. He then inforned nme that DOH had approved the
pl an. | said well, | understand that we have the
StormWater Plan and that's a separate approval, that
there are various steps in the approval of a parking
ot within an R-1-B Zone. He put his own regul ati ons
and this aspect -- this is just one piece of the
puzzle. This is one piece of the situation. This has
to be net.

So, you know, | took himthrough that and
| said, you know, before if you -- if you concerned

about this at this tinme, you mght want to ask for a
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post ponenent if, in fact, you're going to produce
this. | did ask him | did let him know that we
woul d have no choi ce but to not recommend approval if
we hadn't received materials in time for filing this
report. And therein lies our report.

VICE CHAIR M LLER: Thank you

CHAI RPERSON GRI FFI'S: M. Etherly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. Thank you very nuch, Ms. Thomas, for
your very excellent report and | would dare say your
patience in dealing with what has clearly been a
difficult application. Let ne just -- | want to
hi ghl i ght very, very quickly, really it's going to be
a series of just confirmation questions, if youwll,
but I want the applicant to be very attentive as | run
t hrough this.

On page 9 of your report, you go through
very good detail in terns of the outstandi ng concerns
from DDOT and | just want to run through those six
bullets to nake absolutely certain that it's clear
thisisinformation that is still outstanding. First,
t he proposed entrance/exit of the lot is too close to
Jackson Street and should be noved further south. At
this point, you have no additional information on

whet her that has been addressed, correct?
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MS. THOVAS: No i nfornmati on.

BOARD MEMBER ETHERLY: Thank you. Wth
respect to the second bullet, the only access to the
rear of the church is a 3 foot w de handi cap ranp and
the church is about 5 feet above the alley grade. The
applicant has to show howthis will be addressed. At
this point, you ve gotten no further information on
that particular issue?

M5. THOVAS: No further information.

BOARD MEMBER ETHERLY: Third, there is
pot enti al vehicl e/ pedestrian conflict since screening
will have to be provided and nothing is shown as to
how this nay be addressed. There is a site/distance
concern and t he Depart nent of Transportation woul d not
encourage pedestrians walking across the alley.
Agai n, you have not received any additional
information on that bullet point?

M5. THOVAS: That's correct.

BOARD MEMBER ETHERLY: DDOT suggests t hat
t he applicant provide nore than 5 percent | andscapi ng.
| " mgoing to bypass that as we' ve al ready tal ked about
it, but again, no information has been received by you
on that issue as of yet?

M5. THOVAS: That's correct.

BOARD MEMBER ETHERLY: DDOT suggests t hat
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t he plans be submtted to WASA t o det erm ne where the
runoff ties into the sewer system Again, no further
i nformati on has been provided at this time. And then
finally, the suggestion regarding the use of pervious
pavers for the lot to reduce runoff. Agai n, no
addi tional information has been provi ded?

M5. THOVAS: That's correct.

BOARD MEMBER ETHERLY: Excellent. |'mnot
| ooking for a response, Pastor Malloy, but | just
wanted to highlight inthe Ofice of Planning' s report
the very specific concerns that DDOT has that will
need to be addressed in the additional submttal. So
| just wanted to highlight those and be sure that the
church was awar e of t hose very specific
consi derations. Thank you very nuch, M. Thonas.

M5. THOVAS: Thank you.

BOARD MEMBER ETHERLY: Again for a very
excel l ent report considering the challenges that you
have had to deal wth.

CHAI RPERSON CRI FFI S: Very well. Are
there any other Board questions of the Ofice of
Planning, at this tinme? Does the applicant have any
cross exam nation questions of the Ofice of Planning?

PASTOR MALLOY: Again, M. Chairman, and

| appreciate the tine, the patience, the issues that
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have been going on. Wen we first started this
process, we --

CHAI RPERSON GRIFFI'S: I'msorry. This is
just qui ck questions of Ofice of Planning based on --
PASTOR MALLOY: OCh, quick --

CHAI RPERSON CRI FFI S: -- their
i nformation.

PASTOR MALLOY: -- of their --

CHAI RPERSON GRI FFI' S: Yes.

PASTOR MALLOY: Questions of Ofice of
Pl anni ng?

CHAI RPERSON GRIFFI'S: That's it.

PASTOR MALLOY: Vel l, again, | thought
that when | contacted the Departnent of Health and
faxed the information about the Watershed Division's
report as to what they would be doing for that
property and al so from Casey Trees that that woul d at
| east be a start in terns of, you know, | andscaping --

CHAI RPERSON GRIFFI'S: Is this a question

for the Ofice of Planning?

PASTOR MALLOY: Vell, did you receive
those, Ms. Thonmas, fromme -- from M. Biado?
MS. THOVAS: | received --

PASTOR MALLOY: | faxed to your office, at

| east | thought | had the right fax nunber.
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MS. THOVAS: That's correct. M. --

PASTOR MALLOY: M. Bi ado?

M5. THOVAS: -- Biado. It's attached to
our report. On March 30'" he is saying that the --
for the record, that the church has applied for
funding to construct a rain garden and, at this tineg,
if the church is awarded a grant, the rain garden
woul d add aesthetic value to the property. And that
finally while there is no guarantee that the candi date
proposal s submtted will be funded, it is a project
that is technically feasible, because it has the
proper green and drai nage characteristics.

This was not interpreted by the Ofice of
Pl anning as an approval. This is a letter stating
that the church has applied for funding to install a
rai n garden.

CHAI RPERSON GRI FFI S: So you received
their faxes.

M5. THOVAS: Right.

CHAI RPERSON GRI FFI'S:  Next question.

PASTOR MALLOY: Again -- no, | don't have
a specific question. | just want to nake a statenent.

CHAI RPERSON GRI FFI'S:  Okay. You'll have
time. Not to worry.

PASTOR MALLOY: Al right.
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CHAI RPERSON GRIFFI'S: W 've got a little

bit nore to get through. M. MKay, cross of OP? Any
cross exanmination questions of the Ofice of
Planning's testinony? Very well. |'msorry, does the
ANC have any cross? No cross, at this tine, fromthe
ANC.

MR MKAY: M. Chairnman?

CHAI RPERSON GRI FFI'S:  Yes?

MR. McKAY: M. Chairman, if | may inquire
from Ms. Thonas, okay?

M5. THOVAS: Sure.

MR. McKAY: What is your understandi ng of
a rain garden and the rain garden that the applicant
has in mnd as to its appearance and its effect on
runof f ?

M5. THOVAS: Well, we're going to base our
opinion on the rain garden, on DOH s report in the
sense that typically a rain garden it's an effective
way to renove particulates and it catches water, the
type of plants absorb water quickly, depending on the
type of plants you're using in that garden area. It
has the ability to absorb water, capture and to
capture pollutants.

| have no idea, because we have no pl ans

subnmitted, as to where the rain garden would be
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| ocated or sited or howbig it is, howsnall it is or
its di nensions.

MR. MKAY: Ckay.

CHAI RPERSON GRI FFI S: Fol | ow up? Any
ot her questions on that?

MR. McKAY: No, thank you.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
Very wel |. W have essentially assessed the other
Government Agency reports and the O fice of Planning
attached nost of those to their recent subm ssion and
in the past. | think we can nove on to the ANC, at
this point. Oh, dear, did he just leave? |If he's
ready, we can have the ANC present their report to the
Boar d.

MR MKAY: M. Chairnman?

CHAI RPERSON GRI FFI'S:  Yes, sir?

MR. McKAY: The docunents | would like to
subnmit for the record, since you nmentioned that unl ess
they are properly introduced they can't be submtted.
| would like for the record to submt as attachnment to
application -- excuse ne, application for party status
t hese docunent s here, which consi st of Application No.
17261 of the applicant filing Decenber 2004.

CHAI RPERSON GRI FFI S: Ckay. You don't

need to read it.
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MR. MKAY: Ckay.

CHAI RPERSON GRIFFI'S:  1t's what you have
al ready passed out. |Is that correct?

MR. McKAY: No.

CHAI RPERSON GRI FFI S: Hang on this is
different.

MR. McKAY: No, no, no.

CHAI RPERSON GRI FFI'S: | gotcha. Okay. Do
you have copies for the applicant and everybody up
her e?

MR. McKAY: No, | --

CHAI RPERSON GRI FFI'S:  Okay.

MR McKAY: -- don't at this tine.
Anyway, that's seven docunents here.

CHAI RPERSON GRI FFI'S:  Okay. Wy don't we
do this. Wile the ANC is presenting their report,
why don't you hand that to Ms. Bailey and we'll nake
sure we get that distributed.

MR. MKAY: Very well.

CHAI RPERSON CRI FFI S: And while he is
doing that and the ANC is getting ready to introduce
t hensel ves, |l et me just ask how many fol ks are here to
provide testinony today in this application? Ckay.
So very well. Let's nove ahead. A very good

afternoon, sir.
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MR. BOSTON: How you doi ng?

CHAI RPERSON GRI FFI'S:  CGood.

MR BOSTON:. M nanme is WIIiam Boston.
|'m the ANC Conmissioner 5A07. | live at 3319 14'"
Street, N E | don't know where to start. As you
know, | becanme a Comnm ssioner | ast year after M. Bob
Artisst, so | inherited this situation. And when |
first inherited it, the neighbors had not -- the
church had not net with the conmunity. They hadn't
gotten together in a while.

So as you know, |ast year in January, was
it January we canme to a hearing in which the ANC vot ed
unani nously in opposition of Brookland Union Bapti st
Chur ch. M. MKay is correct after that, they
i medi ately erected a parking lot and began to park
and in which they are parking until this day.

CHAI RPERSON GRI FFI'S: Okay. Did you have
a presentation by the church at the ANC neeti ng?

MR. BOSTON: | just -- excuse nme?

CHAI RPERSON GRI FFI'S:  Sure.

MR. BOSTON: Can you repeat your question,
pl ease?

CHAI RPERSON GRIFFI'S: Was the applicant
present at the ANC neeting?

MR BOSTON:  No.
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CHAI RPERSON GRI FFI'S:  Ckay.

MR. BOSTON: They have not been to one ANC
neeting to -- they have not been to one conmttee as
a whole to present this to the comunity.

CHAI RPERSON GRI FFI S: Ckay. Excel | ent.
And we have Exhibit 26, which is your subm ssion.

MR. BOSTON:. Right, right, the resol ution.

CHAI RPERSON CRI FFI S: Good. Does the
appl i cant have any cross exam nati on of the ANC? Any
guestions of the ANC?

PASTOR MALLOY: GCh, we were not invited as
a church to any ANC neeting to nmy know edge, and M.
Bost on has our address.

CHAI RPERSON GRI FFI'S:  Okay.

PASTOR MALLOY: He has personally made
visitations to our church. W had two neetings with
the community. | have the dates in ny calendar. One
neeting that was first --

CHAI RPERSON @RI FFI S: Ckay. Yes, |
under stand t hat.

PASTOR MALLOY: -- schedul ed was onmitted.

CHAI RPERSON GRIFFI'S:  And | wunder st and,
but so the question is were they invited to the ANC
neet i ng?

MR. BOSTON: No, they were not -- they
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were invited to come out and speak on this, but no,
they were not invited to the ANC neeting as a whol e.
Nunber one, if you have an issue in which you want to
bring before -- | think one of the problens here is
that ignorance is not an excuse and that's what we're

heari ng over and over right here in this hearing is

i gnor ance.

And |I'm sorry, these are both ny
constituents. Both, | have to represent them even
after this -- we | eave here. But ignorance is not an

excuse and that's what we're hearing over and over
her e. And so | just want to plainly put that out
there. So they were not invited to conme to the ful
assenbly nmeeting, but I'mthe -- I'"'min contact with
them | live a block and a half fromthe church and
so | brought them together and they hadn't nmet in
several years.

So i f you have an application and you want
to place it before the -- it's not ny job. | can't go
to everyone and invite themto the neeting.

CHAI RPERSON GRI FFI'S:  Right.

MR. BOSTON. You're supposed to cone to
the ANC of fice and the information i s supposed to cone
to ne.

CHAI RPERSON GRI FFI S: Let me ask you
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directly then. Wat did the ANC base their decision
on? | nean, wouldn't they have needed information
from the applicant to decide whether they would
support or not support the application?

MR. BOSTON: Vell, the application did
come. The application did cone tothe -- it did comne
inthe mail. The application did cone in the mail

CHAI RPERSON GRI FFI'S:  Okay.

MR BOSTON: It canme to the ANC offi ce.

CHAI RPERSON GRI FFI'S:  Okay.

MR. BOSTON: The application did cone in
the mail and we were able to -- we discussed the
application in our executive commttee neeting.

CHAI RPERSON GRIFFI'S: | see. So you had
the application and that's what you did?

MR BOSTON: Yes, we did have the
appl i cation.

CHAI RPERSON GRI FFI'S:  Okay.

MR. BOSTON: And plus, | had had neeti ngs
with the church and the conmunity previously.

CHAI RPERSON GRI FFI'S: Sure, sure.

MR, BOSTON: So --

CHAI RPERSON GRI FFI'S:  Under st ood.

MR. BOSTON: Right. W did -- there was

information. There's plenty of information.
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CHAI RPERSON GRI FFI'S:  Ckay.

VR. BOSTON: So, yes, there was
opportunity for that. They just did not present it at
a full assenbly neeting.

CHAI RPERSON GRI FFI'S:  Appreciate it. M.
McKay, cross of ANC?

MR. McKAY: No.

CHAI RPERSON GRI FFI'S:  You don't have to.

MR McKAY: No, not at this tine.

CHAI RPERSON GRI FFI S: Ckay. Any ot her
Board questions of the ANC? Very well. Thank you
very nmuch. W do appreciate it and we appreci ate your
patience in staying to present that to the Board.
Let's nmove ahead then. That would take care of all
t he Governnent Agency reportings and ANC. | think
it's appropriate, M. MKay, if you would like to
present your case, at this tine.

MR. McKAY: Yes, good afternoon again. M
nanme is Jamm e McKay. | |live at 1400 Jackson Street,
my wife and I. W purchased our property in 1972 and
we live directly across the street from Brookl and
Union illegal parking |l ot in a neighborhood zoned R- 1-
Bwth single-famly dwellings. Wth nme are sone of
nmy nei ghbors. Fritz and his wife, Ruth, Mchelle,

Lauren, Joe Porter, Ms. Johnson and sone ot hers, not
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all of our nmenbers, but sonme of them

| represent the party status of the
Concer ned Nei ghbors of Brookl and Uni on Bapti st Church.
W are here to oppose BZA's Application No. 17454.
Note that this is not the first tine the church has
come before you to request a special exception and
vari ance for accessory parking lot at 1415 and 1419
Jackson Street, N E

I n 2004, through its agent, the Brookl and
Uni on Bapti st Church subm tted Application No. 17261
That application is practically identical to the
application before you today. For the record, |
submt the seven docunents, as | nentioned:
Application No. 17261, the nenorandum report from
Ofice of Planning issued Decenber 20, 2004 in the
previ ous case Exhibit No. 37, and the nenorandum
report of the Departnent of Transportation issued or
placed in the record on January 3, 2005 in the
previ ous case Exhibit No. 39, and Departnent of
Transportation was in opposition to the application.

As you recall, Ofice or Planning s
position was it didn't have -- did not have sufficient
information in the record to render a decision, but
made reconmendati ons. | also subnmit two newspaper

articles, petitions, letters from nei ghbors prepared
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| ast year in opposition to Application No. 17261 and
other witten letters witten recently in opposition
to this present Application 17454.

Now, all the comments apply equally to the
current application. The obvious difference between
the prior application and this one is the passage of
time. For an entire year, Brookland Union has
operatedits parking lot regularly, illegally, wthout
BZA' s approval or the city's, for that nmatter.

We ask the Board, therefore, the Board of
Zoning Adjustnent to do the follow ng: Deny
Application No. 17454, order Brookl and Uni on Bapti st
Church to i mmedi atel y desi st using the Jackson Street
illegal parking | ot, order Brookland Union to tear up
t he pavenent, order Brookland Union to renove the
chain link fence and i medi ately to replace it with a
suitable alternative and order Brookland Union to
| andscape and maintain the property.

We want to stream ine our case as nmuch as
we can. | would Iike to have Mchelle to cone forward
and present as a wtness sone conments and
observati ons.

MS. SEDGEW CK: Good afternoon, everyone.
| have prepared a witten statement and | do have

copies and | will |eave themfor the applicant and for
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the Board. | won't read it, it's way too | ong and we
have been here far too |ong. But 1'Il just nake a
coupl e of coments and | will do ny best to be brief.

First of all, | think it would be nore
accurate if we -- if Brookland Union had cone here
today to announce that it had already built the
parking lot and basically it is asking for the BZA' s
forgiveness after the fact. Now, | understand there
issonmelimtationto the BZA s jurisdiction here, but
suffice it to say that we are very unhappy that we
have had to endure a year of a parking lot that had
come about without any consideration for the District
of Colunbia's laws, for one thing, and certainly it
appeared as if the applicant and the community had
never had a conversation about what nay or may not be
the right thing to do with that property.

The application itself | subnmit to youis
defective and it's deficient and that i s reason enough
todeny it inits current format. The current parKking
| ot has an entrance at a very awkward | ocati on. I
live three doors up fromthe lot and from ny front
porch and | do this for my own armusenent, | actually
wat ch cars trying to pull fromJackson Street into the
alley and into the parking lot. It's a rather awkward

angl e and nowadays since everybody seens to want to
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drive a truck, it nakes it that much nore difficult.

Another thing that -- this is nmy pet
peeve. I'"'m not a person who cares nuch for air
conditionings, so |l tend to | eave ny wi ndows open for
nmonths at a tine. Wat we have is a parking | ot that
is about 8 feet fromthe Porters' property line, so ny
nei ghbors, Joe and Dorot hy Porter and their househol d,
are dealing with cars that are parking, | would say
roughly, 10 to 12 feet fromtheir bedroom w ndows.

Nowadays, everyone has those obnoxious
beepi ng automatic car | ocks. There are other people
here that can talk to you about noise and exhaust
fumes and all of that, but there is noise that's
significant enough that three doors away | can hear it
from ny porch, from inside the house, whether the
wi ndows are open or closed or otherw se.

| also subnmit to you that the -- a parking
ot in an R-1-B Zone i s not consistent with what R-1-B
zoning is about. Now, | know Office of Planning
di sagrees with me and we'll just have to disagree --
agree to disagree on that point. Wat we have is a
gaping hole in this block where two houses ought to
be. Now, ny neighbor Fritz von Fleckenstein wll
testify today and he will give you a fine pictorial

vi ew of what this property was and what it has becone.
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And right now, we're dealing with an
eyesore and it can be prettified. | can see all kinds
of ways. There is a right way and a wong way to get
this parking lot to happen. Not hi ng about this
applicant or this application process has been right.
"1l speak for nyself here, because | know sone of ny
nei ghbors disagree with nme on this point, there is
probably a way that the plan could be substantially
nodified to nake it not so offensive and it's a real
shane that there has been no effort on the applicant's
part to have that cone about.

And lest | ranble on, I will be quiet now
and nake nysel f avail abl e to answer questions. And as
| said, | will leave copies of ny witten statenent
and | hope that you find it hel pful.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much. | think we will go through all of your
case presentation and then we' || take up any questions
fromthe Board and then cross.

MR MKAY: Yes, | would like to have
Fritz von Fleckenstein to cone forward, please. He
wi || rmake presentations on a pictorial representation
of peculiar views of the property before and after the
parking lot was installed, as well as he will also

make presentations on sonme chronics as to why are we
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where we are and how we got here.

MR. VON FLECKENSTEI N: Good afternoon. M
name is Fritz von Fleckenstein. | live at 3109 14'"
Street. |I'mgoing to go through this material very
qui ckly. You have the packet with you actually.

CHAI RPERSON GRI FFI'S:  Does the applicant
have a copy of the packet?

MR VON FLECKENSTEIN: Ch, no, but there
were 10 copies given to you, so perhaps.

M5. SEDGEW CK: Do we have an extra copy?

MR. VON FLECKENSTEI N:  No.

M5. SEDGEW CK:  Ch, okay.

MR. VON FLECKENSTEIN. Do you have a copy

for --
VICE CHAIR MLLER. Yes, we've got it.
CHAI RPERSON GRIFFI'S:  |'m sorry.
MS.  SEDGEW CK: I can put together our
packet .

MR. VON FLECKENSTEIN: Yes, yes. That's
not it, that's his.

MR. McKAY: You gave 10 copi es?

CHAI RPERSON GRI FFI'S:  Very wel | . Let's
proceed.

MR, VON FLECKENSTEI N: Al'l right. So,

first, was that little story which you al ready heard.
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The second is a detail ed chronol ogy of activities and
| won't read any of that here, but | think you m ght
find it interesting reading.

CHAI RPERSON  GRI FFI S: Fasci nati ng,
actually, starting from 1925.

MR, VON FLECKENSTEI N:  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR. VON FLECKENSTEIN: Well, it puts --

CHAI RPERSON GRI FFI'S: It does.

MR.  VON FLECKENSTEI N: -- some of the
statenents made here in context.

CHAI RPERSON GRI FFI'S: | didn't mean that
as a joke, but 1'll take the laughs as | get them you
know. Ckay.

MR. VON FLECKENSTEIN. The next thing |
have is the |ocation map.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR, VON FLECKENSTEI N: And that shows
where t he nmenbers of the Concerned Nei ghbors actually
live with respect to the parking | ot and to Brookl and
Uni on Bapti st Church.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. VON FLECKENSTEIN: And | think that's
what we have. GCkay. | have a brief sheet here which

I titled "How Br ookl and Uni on Tr ashed t he
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Nei ghbor hood, " and you can just see through there the
two houses that were originally there. By 2002, there
is only one house with sone trees. By 2003, one house
and no trees. A very interesting day that was.

Now, 2003, Septenber, there was an
attenpt, an amateurish attenpt to denolish the house
by sone gentlenmen with a pickup truck and a rope.
They didn't do very well and they did not have a
permt to do that at all. Later it was properly
denolished in Cctober. So then October 2003, we end
up wi th nothing but nud.

And May 2005, asphalt being rolled on the
parking lot. And the next day we have a parking |ot.
There is a bigger pack of photos called -- just naned
phot ographs and sone of these sane pictures actually,
but you have the period of denolition by neglect.
Then you have sonme pictures of the rest of the
nei ghbor hood just to give you an idea of how really
ni ce some of these other houses | ook.

And t hen you have the period of so-called
beautification, which basically was sneaking in a
parking lot. And one of the things to note here is
13A, March 9'", you will find that an interesting
dat e. That was the day after the application was

wi t hdr awn. The Concerned Neighbors were sent a
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beautification notice about the | andscapi ng t hat woul d
be done. And then the following pictures show
spreading the gravel, rolling the gravel.

On, | think it was, May 4'", a pile of so-
call ed organic materi al was brought in. It turned out
to be recycled asphalt. This was --

CHAI RPERSON GRI FFI'S:  Let me have you use
your time, however, to get directly to what we are
here today to do, sir.

MR. VON FLECKENSTEI N: Ckay.

CHAI RPERSON @RI FFI S: Because in many
respects, really the Board is |ooking at not the
exi sting condition or what has happened before, but
whet her a parking lot can go there or not go there.

MR VON FLECKENSTEIN: Ckay. Fine. Let

nme go on to the need for a parking lot. | nean,

don't knowif -- | think therereally isn't a need for
this parking |ot. In my five and a half years of
living on 14'" Street, near Jackson, |'ve observed

that there are anpl e parking spaces on both of these
streets, both weekdays and on Sunday nornings. And
DDOT in their 2004 report agrees with ne.

Since the parking lot was actually
constructed, | did go out and take sone pictures on a

Sunday norning, Palm Sunday, in fact, of this year
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during the service at Brookland Union. It shows
clearly that all or alnost all of the 20 cars parked
on the I ot could have been accommbdat ed by on-street
parking. Not nore than a block and a half fromthe
chur ch.

| f you | ook at the exhibits, there is the
phot ographs there. You see the parking lot. The east
side 10 cars, the west side 10 cars. Look at 1400
Bl ock of Jackson Street. That picture to vyour
imrediate right is the parking lot. There is an enpty
street there with at |least 12 spaces. Walk down 14'"
to Irving and | ook west and you see four nore spaces.
Wal k back up to Jackson Street and | ook north on 14'"
and there are three nore spaces.

Now, the other thing that was nentioned in
the application is that thereis a -- that there is a
| ack of public transport. That's not true. There is
excel l ent public transport available. The H6 shuttle
bus from Brookland Metro stops directly across 14'"
Street fromthe church com ng fromBrookl and Metro and
across lrving Street returning to Brookland Metro
And you | ook at the pictures, the pictures of the bus
stops there, and you can see that the bus stops are
right there.

| al so have a map of the route of the H6
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and where it stops and where Brookland Union is and
t he Sunday schedul e, which shows that there are anpl e
runs. It just so happens that my wife and | don't own
a car and we use public transport all the tinme. W
have never had trouble getting to or from our house,
i ncluding attending our downtown church on Sunday
norni ngs. Several of our neighbors attend downt own
churches using public transport also wth no
difficulty.

As for the argunent that the parking | ot
i s needed for handi capped and el derly parishioners,
t he sanme DDOT report, | mentioned a nonent ago and we
have heard again, nentioned the having to require
people to cross the all ey exposing themto danger. In
addition, the rear ranp is too narrow and |acks a
railing and so forth. In fact, we have -- and we have
a handi cap nmenber in our group who i s wheel chai r bound
and when we went to meetings at the church getting
t hat wheel chair down that ranp and into the basenent
was a real chall enge.

By contrast, the ranp to the front door of
the <church is elegant, wde and safe. Not
surprisingly, all of the handicap parishioners
actually use the front ranp and are dropped off either

by personal cars, the Metrobus or Metro access. The
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use of Metrobus and Metrorail by handi cap people is
actually quite convenient.

| nmentioned that one of our neighbors is
confined to a wheel chair and she was able to easily
come to the previous two sessions, hearings that were
her e. The buses are equipped with a ranp which
extends out to the sidewalk to nmke boarding and
| eaving the bus nuch easier than negotiating the
dangerous ranp at the rear of the church. Metrorai
Stations are supplied with elevators, the platforns
are level to the floor of the car providing easy
access.

| mention all this so -- | nean, this is
stuff that is easily understood by people who take
public transport all the time and may not necessarily
be okay. So winding it up, just in order to build
this unnecessary parking lot, well, | think I mght
skip this, you know. Going over what happened in the
past and then | end up with the sane statenent that
M. MKay did about what | would |ike.

MR. McKAY: Thank you, Fritz. At this
time, we would Iike to hear from Joe Porter.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. McKAY: | nean, Porter |ives adjacent

to the property and he has a very uni que perspective
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on the effect of that parking |ot.

MR. PORTER: Good evening, |adies and
gentl emen of the Board. Actually, ny nane is Chester
F. Porter and | came from work this norning, so |

didn't have tinme to grab, you know, ny paperwork, but

yes, I'"'mreally concerned that | am adjacent. " m
adj acent on to 1419, because | live at 1423 Jackson
Street, N E

CHAI RPERSON GRI FFI'S:  Ri ght.

MR PORTER | live --

CHAI RPERSON GRI FFI'S: Right. W can take
a look at -- actually, the graphic that was presented
is excellent to showthe proximty of your house. So
what do you see as the adverse conditions created for
you, if this was to be approved?

MR. PORTER: Well, when they put the chain
fence up, | had a little wooden fence in the front.
CHAI RPERSON GRI FFI'S: Sure.

MR PORTER And for the side, it was
connected to ny 6 foot wooden fence. Now, | don't
have it, because when they put the chain fence up,
t hey knocked it down what was |eft of it.

CHAI RPERSON Rl FFI S: Ckay. So you're
concerned about screening on your side on your

property?
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MR PORTER  Right.

CHAI RPERSON  CRI FFI S: Sone sort of
fencing. Ckay.

MR. PORTER And then my wife and | worry
about noise factors and she is asthmatic. So, you
know, we |ike to | eave our doors open al so, especially
our back doors and then letting our dogs run. But |
noticed al so on the, you know, |ot that they had put
tree boxes or put sone type of flower boxes in. They
have flower boxes for -- you know, half the boxes
there and the flowers was growing there for a while
until they start parKking. They kill their own
fl owers.

CHAI RPERSON GRI FFI'S:  Okay.

MR PORTER: As well as sone of mne.

CHAI RPERSON GRI FFI'S:  What ot her aspects
do you see as this nmking noise that would be
obj ectionable to you and the adjacent nei ghbors? W
have heard about the car al arns.

MR. PORTER: Right. | mean, you know, |
work 11 to 7 at night, you know, and | come hone, you
know, and sonetines, you know, | want to, you know,
sl eep t hrough.

CHAI RPERSON GRI FFI'S: Sure.

MR. PORTER  You know.
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CHAlI RPERSON GRI FFI'S:  \What makes noi se on

t he parking | ot though?

MR. PORTER Um a car alarmm ght go off
or, you know, set sonething, you know, because you
gets trucks, fire trucks and everything up and down
14'" Street.

CHAI RPERSON GRI FFI'S:  Okay.

MR PORTER. And it don't take too nuch
for someone to have sensitive --

CHAI RPERSON GRI FFI'S:  Are you concerned in
your witten submssion and part of the party's
witten subm ssion, you're talking about the | oud
tal king, shouting. Are you concerned about the noise
t hat people woul d make on the parking |ot?

MR. PORTER: Yes, | mean, you know,
somet i mes peopl e don't agree with one anot her and t hey
can end up, you know, getting into, you know, fights.

CHAI RPERSON GRI FFI'S:  Not only on parKking
| ots.

MR. PORTER:. | nean, yes, on the lot, |
nmean, you know.

CHAI RPERSON GRI FFI'S:  Okay. Under st ood.

MR PORTER: And then --

CHAI RPERSON GRI FFI S: Under st ood.  Good

poi nts. \Wat el se?
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MR. PORTER: And recently, we did have

lighting out there in our alley, but since then, since
the ot went in and things of that nature, we don't
have no nore lighting. It's dark out there.

CHAI RPERSON GRI FFI S: Where was the
I ighting before?

MR. PORTER. In the alley, whichis the --
whi ch divides the, you know, church and the |ot.

CHAI RPERSON  CRI FFI S: Was it city
fixtures? Was it city lighting?

MR. PORTER: Yes, city lighting.

CHAI RPERSON GRI FFI' S:  Ckay. |1'd call DDOT
on that, I would. GCkay. Anything else?

MR. PORTER: Un you know, the -- you
know, sonetines the snell, you know, fromthe exhaust
fumes, you know, and you | ook on the, you know, side
of ny, you know, where the | ot and ny fence, they used
nmy fence actually a majority of it on, you know, that
side. And you can see the exhaust funes, you know,
had, you know, up and down the -- you know, had
nessed, you know, the fence up.

CHAI RPERSON GRI FFI'S: | see.

MR PORTER: On that side.

CHAI RPERSON GRI FFI'S:  Okay. Very wel | .

MR. McKAY: Thank you very nmuch --
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MR. PORTER: Thank you.

MR MKAY: -- M. Porter. Br ookl and
Union, our particular neighborhood and Brookland
Uni on, Jackson Street and the properties surroundi ng
the church's property, both the church itself and the
parking |ot, is highly diverse socially and
econoni cal |y, age-w se, gender-w se and ot herwi se. W
have a nunber of elderly people, a nunber of sick
people, a nunber of retired people, so we are very
concer ned about the adverse i npact of this parking | ot
on t he nei ghborhood and on i ndividual residents.

Adverse inpacts include the noise, noise
of the vehicles, the noise of the traffic, the noise
inthe parking lot as well as the noise on the street,
gueui ng up for the parking lot. W' re concerned about
the traffic and the safety issues related to the
traffic. It has been pointed out by DOT the concern
about the com ng together of people in the alley and
the cars either queuing up comng onto or com ng off
of the |lot.

That's a safety issue. It's a safety
issue for its own people, because they regularly use
that alley even when they are parked on the street
going to and fromthe rear of the church to their cars

or fromtheir cars. But you can inagine children at
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play with the traffic.

W' re concerned about air pollution, as
M. Porter has pointed out, the funes. He is very
unique in his property is next door. I"mdirectly
across the street. M house is close to the front of
the street. W have sone health issues. W have a
nunber of elderly, retired and sickly people in the
nei ghbor hood. W' re concer ned.

There had been |ights there. As M.
Porter had poi nted out, mysteriously they di sappear ed.
And in the proposal or at | east anticipating the plan,
since they wanted to nake use of the parking lot for
nighttinme activities, aren't they concerned about
safety?

Lights would be a factor to mnimze the
safety i ssues, but we are concerned about those |ights
particularly if they are not properly positioned and
dependi ng upon the tine of night, how |late at night
they were to be there, particularly properties such as
M. Porter's who is adjacent and M. and Ms. Fritz
von Fl eckenstein's property and ot her nei ghbors.

O course, we are concerned about the

wat er runoff. Qur nmmjor, mmjor concern is because
that's a low point in the neighborhood and | have
lived there since 1972. W have had major, major
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water problens with water coming from 360 degrees
directions and off of that lot as well. And so that
has to be considered.

And I' mconcer ned whet her or not that rain
garden wi || be adequate enough. | would like to hear
from Ms. Lauren who professionally can address that
i ssue.

M5. WHEELER. My nane is Lauren Weel er
and | amon the Steering Conmittee of the Chesapeake
Conservation Landscaping Council, as well as being a
board nmenber of the Local Landscape Designers G oup,
as well as being a nmenber of the National Governor's
Board for the Ecol ogi cal Landscape Associ ati on.

| have desi gned and i nstal |l ed rai n gardens

t hroughout this area and recently had a project that

we did at City of Tacoma Park in that the Association

Soci ety of Landscape Architecture nagazine featured in

the |atest edition in March.

The idea of the rain garden in that area
is inadequate in ternms of the other conditions that
they have outlined in terns of how they want the
parking lot needs to be nmet in terns of parking
spaces, buffer zones, etcetera, etcetera. Just in
terms of sinple calculations, in ternms of what the

square footage of the parking lot would be, and |
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don't have those calculations in front of ne right
now, you need about one-third of the space to one-
guarter of the space to be commtted to a rain garden.

| have not seen any docunentationin termns
of the soil percolation test or types of soils that
are over in that area, so I'mnot even clear that a
rain garden would be suitable in that specific area.
So I'"msignificantly concerned that that was presented
as evidence by the applicant and, if need be, there
can be an engi neer's report in regards to stormwater
runof f and woul d need to be.

| would concur with M. MKay that storm
wat er runoff in that nei ghborhood has been a probl em
for a long period of time. That is in a |low spot and
by putting in all of that paved material, and it is
solid paved nmaterial now, though the applicant stated
it was gravel. It is actually an asphalted or
recycl ed asphalt there.

W have a dramatic increase of pavenent,
paved area there, which nmeans that we have that much
nore surface water runoff, which was not there
bef orehand, because we had two to three healthy,
mature tree stands. | amal so, by the way, certified,
| SA certified arborist. So we had healthy, nmature

trees there on the lots prior to their take-down that
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hel ped mtigate stormwater runoff issues.

So the applicant has actually put into
effect for our neighborhood a really detrinmental
envi ronnmental condition that just inpedes in general
issues in terns of the traffic up and down Jackson
Street. Because they have increased storm water
runof f, sometinmes the stormdrains aren't cleared out
on a regul ar basis and we can have stormwater backup
during the winter nonths leading to icy conditions.
So that is ny testinony in regards to that.

CHAI RPERSON GRI FFI S: Excel l ent.  Thank
you very rmuch

MR. McKAY: O her adverse effects include
the aesthetics. As Mchelle Sedgew ck pointed out,
that parking |l ot is such an eyesore. |It's an eyesore
as it exists. It's likely to be an eyesore unless
they really put a lot of tinme and effort into
beautifying it to nake it otherwi se. But then we have
concerns to do that, you're putting a | ot of shrubbery
and what have you, that increases the safety factor,
because we' ve got school children running up and down
the street. The school is right around the corner,
for that matter.

Whet her in the day or in the night, the

screening is a good place to hide. O course, you're
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going to have to have a fence around the screen
material, etcetera. But aesthetics is a factor. And
because of the aesthetics, the adverse effect of the
aesthetics, there is a mpgjor factor into the | owering
of property values on that street. W have properties
nore than half a mllion dollars in value, assessed
value by the city. It's kind of likely -- it's kind
of unlikely that you would get that with the condition
as it is.

So in this appreciating market, housing
mar ket, we can't benefit, okay. W cannot benefit
fromthe potential that perhaps we antici pated before
the building really got here and before the property
was altered as it is or otherwi se, we cannot benefit.
Then there's the possibility of crimes. GCkay. Here
agai n, dependi ng upon how secure the lot is and how
screened it is, it can attract crine in and of itself,
because we do have crine in the nei ghborhood, okay.

And we have prostitution, we have drugs,
etcetera, etcetera. W also have killings not too
far, six or seven blocks, away at the Franciscan
Monast ery. And, of course, we're concerned about
trash and debris. Here again, dependi ng upon t he type
of fence, screening and the attention to maintenance

that's given to that property as to whether trash and
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debris woul d be an issue, you can't avoid it, but you

can nmaintain it, for that matter.

Again, | said that we want to streanmine
it. | think we have heard quite a bit about this
case. It's a case that has been long in standing.

Long before it got here, going back to 1996, as |
nmenti oned, and as an organized group of Concerned
Nei ghbors, who got i nvolved with the concerns that the
church had about this property that it was acquiring
or gani zed and, expressed our concerns to the church in
19 -- excuse me, in 2001.

So since 2001, we have net regularly with
t he church. As the chronology of activities and
neetings will showin the evidence that's submttedto
you by M. von Fleckenstein, okay, pay careful
attention in that. Pay careful attention to the
statenents of the pastor that the church has done
everything it could to conply with the concerns and
needs and interests and objections of the neighbors.
It is not so.

Pay careful attentionto the church -- the
applicant's statenent about whenit first becane aware
that it had an i ssue. The pastor said that he was not
aware until he |ooked around and saw some things

happening. No, we brought it to their attention and
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we brought it to their attention with the concerns
that we're concerned about drugs. W' re concerned
about prostitution. W're concerned about the debris
and the trash that this property is creating.

Real abandoned aut onobi | es, we're
concerned as to what is your intended use of the
property. At any rate, we're where we are. Ckay.

And | would like to say that in closing, there is very

strong opposition to the proposed parking lot. Inits
first proposal as a 50 space parking lot, in its
present configuration as a 24 space -- 24 car parking

| ot, opposition by the neighbors and by the community
organi zati ons, the ANC bei ng forenost.

W met every test intrying to be fair to
the church and trying to assess the needs and
interests of the coomunity. Trying to get the church
i nvol ved, we got involved in assessing the interests
and needs of the comunity, as well as have the
comunity to understand what the church's interests
and needs were, for that matter. The church chose not
to get involved. They turned down our invitations.

Ckay. We petitioned a nunber of tines.
We bound it a number of tinmes. We net with the ANC a
nunber of tines.

CHAI RPERSON GRI FFI S: W're in ful
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appreciation of the efforts you nade.

MR.  MKAY: Very well. So we ask the
Board of Zoning Adjustnent to deny the application,
order Brookland Union to i mredi ately desi st using the
Jackson Street parking |ot, order Brookland Union to
tear up the pavenent, order Brookland Union to renove
the chain link fence and to imediately replace it
with a suitable alternative and order Brookl and Uni on
to | andscape and maintain the property. Thank you
very much. W do appreciate it.

At this point, |I think we're going to go
directly to any cross exanination questions that you
have of the witnesses that have presented testinony.

PASTOR MALLOY: | don't have any
guestions. | just want to nake a statenent.

CHAI RPERSON GRI FFI'S:  Okay. Cood.

PASTOR MALLOY: And then I'l 1 be through.

CHAI RPERSON GRI FFI S: Excel | ent. Boar d
Menber s, guestions? Any other clarification
guestions?

COWM SSI ONER JEFFRI ES: | have a quick
guestion and i f you coul d respond succinctly? Before
this parking | ot was constructed by the church, how
was the parking situation in the nei ghborhood?

MR. McKAY: It was good. It was good.
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COWM SSI ONER JEFFRI ES:  So on Sundays, no

probl enf

MR. McKAY: No, no problem

COWM SSI ONER JEFFRI ES: There wer e enough
par ki ng - -

MR. McKAY: No problem

COWM SSI ONER  JEFFRI ES: -- on-street
par ki ng and so forth?

MR. McKAY: On-street parking was great.
Al'l on Jackson Street for three or four bl ocks, al ong
14'" Street three or four or five, six blocks, all
around the church there was parking to be had by
anyone even running late. They could find a parking
space within two bl ocks of the church.

COWM SSI ONER JEFFRI ES: Ckay. Thank you.

MR. McKAY: Sure.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons
fromthe Board, any foll owup? Very well. Thank you
very much, M. MKay.

MR. McKAY: Sure.

CHAI RPERSON GRIFFI'S: W appreciate all
t he docunentation you put in and the w tnesses you
called. Let nme ask is there anyone el se present to
provi de testinony on this application, persons present

in support of the application or in opposition of the
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application? Any other persons present? Very well.
Not noting any other testinony to be provided, we'll
turn it over to you for closing renarks.

PASTOR MALLOY: Thank you, sir. W truly
as a church have tried to be in conpliance with all of
the rules and regulations. In fact, | |ooked at ny
file and | do have a copy of the civil engi neer who
gave us a design for the parking lot with all of the
t opogr aphi ¢ surveys, the techni cal engi neering and al |
of this at the cost of $9,500, which we paid through
a recomendati on through DCRA.

W have tried to be a good church and a
picture is worth a thousand words. | think we have a
picture of the old, and of course it was shown, many
pi ctures of the old dil api dated house, the condemed
house and it was an eyesore. It really was. And we
want ed t o have a better appearance. And even today in
our comunity, in Brookland, there are many houses
with junk cars in their yards and there are nany who
have not cleaned up their properties and all other
sorts, but yet, we have been singled out as being
contrary.

W paid thousands of dollars to be in
conpliance, as | indicated, to do the right thing

And we are about to do good. W want to do good. W
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still want to know about our right as a church to have
the parking lot, as | nmentioned about this particul ar
reference, and | hope we can get sone kind of input
and investigation about that. W truly want to be
good nei ghbors.

M. MKay nentioned about the fact of the
crinme area. There has not been any break-in in our
ar ea. There has been no illicit activity in that
parking lot area since its inception, since we put it
up two or three years ago. W have had a good
relationship with the police, who cone by and give us
assurances about our activities and we're going to
continue to do all we can to nake our comunity a good
one and a safe one.

Ms. M chel |l e Sedgew ck nmentioned the fact
about, and | thought a positive note, and we do want
to have the approval and sanctioni ng of the conmunity
menbers in terns of, howthis property mght | ook, if
this is going to be a factor in any kind of approval.
Just to tear down the fence and | andscape it w thout
any use for our purposes would be sel f-defeating.

And so, therefore, again we will stand on
all of the things that we have tried to do honestly
and purposefully and if we have caused any harm to

anyone along the way, we certainly regret that very

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

260

much. That's not our intention as a church. W are
about to do good works. And so if Dr. Lanier wants to
say anything el se, the chairman of our trustee board,
| have no other comment to say. | appreciate your
patience and diligence in all this tine.

CHAI RPERSON GRI FFI'S:  Thank you.

MR LANIER. | would just like to just say
one thing, sir, and that is that we certainly do want
to conply. We will conply with -- | will insure that
the issues that are raised here will be answered
Secondly, it's just we want to do all we can. M.
Boston was here and indicated that we did neet a
couple of times on ny watch and we attenpted to offer
a conprom se and tried to conprom se.

And one of the things that was rai sed by
M. Porter concerning the fence and our enclosed
parking in the close proximty to his house. For some
time now, we have had front-end parking only and we
had a barrier there, so we -- you know, as | said,
when | got involved, when | saw you |ast sumer, we
started working this and it really was i nside out. So
we will conmply. Thank you.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
| appreciate everyone's tinme and all of the inportant

information that has cone into the record. A couple
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of quick conmments and then |'Il engage the Board
whether they wanted to proceed today. And |
appreciate the closing remarks and really it's an
awful ot about conpliance and also being good
nei ghbors.

And again, | want to reiterate that
certainly we are not here to gather information on the
nmenbers or the functioning of the church at all. And
t he aspect of conpliance, that's exactly what we're
here to do. We're here to measure whether our
regul ations set forth for this zone district allows
this to happen and under what paraneters it does al |l ow
it to happen.

| take issue with one of the closing
remarks in that the picture of an eyesore and | ook how
you have taken down a building and nowisn't it better
off. It is a judgnent call, one | don't agree wth,
but nonet hel ess it factors into the entire
application, how we |ook to the special exception.
The special exception is extensive. There's no
guestion about it. This is sonething that is deened
conpati ble, but only when it nmeets nunerous criterion
in the regul ati ons.

In fact, an entire chapter has to be

conplied with in order for this to neet a special
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exception criteria and you fall outside of even those
and therefore need a variance relief. W have tal ked
all about this. "1l open it up further to Board
Menbers for |ast comments, questions if need be or
directions if they have.

VICE CHAIR M LLER M. Chairnman, you
know, | was kind of struggling with whether or not we
want to continue this to give the applicant an
opportunity to fill in the record nore based on, you
know, their assertions that they will conply and they
want to conply.

However, |'mready to nove forward today,
because | think that this case has a history going
back years and | think that the applicant hasn't comne
forward with any good explanation as to why they
couldn't be fully prepared today, especially based on
O fice of Planning's conmunicationwith them So, you
know, others nay feel differently, but, at this point,
| would be ready to make a noti on.

CHAI RPERSON GRI FFI'S:  What's your notion?

VICE CHAIR MLLER M notion is to deny
the Application 17454 of Brookland Union Bapti st
Church for a special exception to establish an
accessory parking lot, 24 spaces, serving a church

under section 214 and 2116.5, and pursuant to 11 DCWVR
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section 3103.2, a variance to allow the accessory
par ki ng spaces to be | ocated over 200 feet away from
the principal church use under subsection 214.3 at
prem ses 1419 Jackson Street, N E

CHAI RPERSON GRIFFIS: |Is there a second?

BOARD MEMBER MANN: M. Chairman, 1'lI
second.

CHAI RPERSON CGRI FFI'S:  Thank you, M. Mann.
Speak to the notion?

VICE CHAIR M LLER: Speaking to the
nmotion, | would start off by saying, | did say this
earlier, that when an applicant seeks relief before
t he Board, they have the burden of proof to at m ni mum
establish how they neet the requirenents for the
relief that they are seeking. And in this case, there
was alnbst no attenpt to even try to address the
requi renents of section 214 after O fice of Planning
indicated to themin the process that they needed to
address the tests.

There was no effort, at |least as far as |
can see in the record, of once Ofice of Planning and
the Departnent of Transportation indicated how they
were deficient inidentifying ways in which they woul d
neet the requirenents. They didn't respond to that.

They didn't make a case for a variance with respect to
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their wuniqueness or their practical difficulty in
neeting the requirenents or addressing the adverse
requi renents which were so fully addressed by the
opposition in this case.

W have a very full case by the Ofice of
Pl anning i n opposition, but we have al nost no case by
the applicant thenselves, in nmy view. Plus, | also
find it very disturbing that when we dealt with this
case in the past, we gave them the opportunity to
wi t hdraw the case earlier, noting that also at that
time they hadn't nmet the requirenents and we gave t hem
the tinetodothat. Andin that time, they seened to
have gone ahead and illegally constructed a parking
ot for the approval that they were seeking fromhis
Boar d.

So given this kind of a history, whichis
very disturbing, on top of basically they don't neet
the tests. They just have not even addressed the
tests.

CHAI RPERSON GRIFFI'S:  Very well. Thank
you, Ms. Mller. Qhers? M. Mnn?

BOARD MEMBER MANN:  The only thing that |
would add in addition to that is that as you very
carefully wal ked them t hrough the provisions of the

regul ations and al |l owed theman opportunity to answer
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t oday, even then | heard answers that were contrary to
the requirenments of the regul ations, particular as it
pertains to section 2303.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. O hers?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. 1'mgoing to speak in support of the
notion. | agree whol eheartedly with the comments that
have been nmade by my coll eagues and, in particular,
the difficulty that Ms. MIller alluded towith regard
to what we were confronted with here in this case.
Let ne be very clear that thereis, | think, in no way
any argunent that this church, in particular, and many
of our churches here in the city have needs as they
relate to parking for the nenbers of their
congr egati on.

| mean, clearly, it's something that's
been di scussed i n nuch | arger forns and thi s deci sion,
| don't think passes judgnent on that. But what is
very clear about the Zoning Regulations and this is
where | struggled, but | think ultimtely have to
adhere to the responsibility that we have as Board
Menbers, what's very clear is that there is a process
that you have to follow in order to achieve that

relief, if you wll.
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Very detailed questions that have to be
answered, very detailed requirenents that are | ai d out
by the Zoning Regulations and | think the Board was
very generous today in terns of trying to wal k t hrough
that. My concern was the questions just -- the sheer
breadth of questions, the conplexity of the issues
that are still left unresolved, quite frankly, | just
don't think the church would have reached that bar
even with an additional two weeks to conpile those
answers.

| nean, the very basic details around site
pl an, around | andscaping, around the very critica
i ssue of stormwater runoff, these are just not run of
the mll issues. They get resolved very quickly.
They often tines take nonths of preparation and
exam nation, if you will, in order to get to this
poi nt before the Board.

| share Ms. MIller's concern about the
history that we have here and | recognize, Pastor
Mal l oy, that in part that history nmay not have
i nvol ved you, but it did, indeed, establish the record
for this Board and for the church as an applicant to
| ook to prior to coming here. And so | share Ms.
MIller's concernthat we didn't have a better sense of

preparation on the part of the church in ternms of
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dealing with these issues.

But I want to be very clear that | don't
view and | don't think any of my coll eagues viewthis
outcone, as it appears to be heading, as a statenent
that there is no place for parking on the part of a
church in this comunity or elsewhere in the city.
It's just that a process and clear regul ations that
have to be followed in order to get that parking and
we just didn't have the adherence to the process in
the way that | think we would need to.

|"'m sure | share ny with ny coll eagues
when | say we wish the church continue good works.
You enphasi zed that quite a bit and | don't think that
factor is lost on anyone. But again, there are
certain procedures and regulations that have to be
foll owed here. And | think there just wasn't a strong
enough case made that you were going to be able to
neet those. Thank you, M. Chair.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch, M. Etherly. Qhers?

COWM SSI ONER JEFFRIES: | agree with all
of the comments that have been previously nmade and |
woul d support the notion.

CHAI RPERSON GRI FFI S: Excellent. Thank

you very nmuch, M. Jeffries. | think one of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

268

things that |I'm hearing in all of the comrents, of
course, in the special exception and, indeed, the
variance, but also 2114 as laid out is whether this
woul d create any objectionable conditions to the
surroundi ng nei ghbor hood and we tal ked about a | ot of
t hose that were inputted here.

And what |' munder st andi ng and heari ng and
| agree with is that there aren't elenents. Even if
we were to take the idea of giving directionto doit,
there aren't el enments that coul d di m ni sh those enough
that it would rise to the |level of approval by this
Board. And one of the larger ones was really touched
upon briefly in the oral testinony, but I think in the
written subm ssion substantially, is the character of
t he nei ghborhood itself and what this does in an R 1-B
Zone, but then specifically in this, not to nention
the difficult and unsafe conditions that arise with
that amount of vehicle traffic in through the alley
and of f of Jackson Street, as was nentioned.

There it is. Any other coments,
guestions? If there's no further deliberation by the
Board, we do have a notion before us. It has been
seconded. | would ask for all those in favor to
signify by saying aye.

ALL: Aye.
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CHAI RPERSON GRI FFI S: And opposed?

Abstaining? M. Bailey, if you wouldn't m nd?

MS. BAILEY: M. Chairman, the Board has
voted 5-0-0 to deny the application. The notion was
made by Ms. Mller, seconded by M. Mnn, M.
Giffis, M. Etherly and M. Jeffries support the
not i on.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. Thank everyone for all of your efforts
and your input on this and we do appreci ate everyone's
patience in getting to this this norning.

That being said, we are going to take a
nonment here.

(Wher eupon, the Public Hearing was
recessed at 3:41 p.m to reconvene at 4:09 p.m this

same day.)
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AF-T-EERNOON S-E-S-S-1-ON
4:09 p.m

CHAlI RPERSON CRI FFI S: Very well. Good
af ternoon, | adi es and gentlenmen. Let nme call to order
our afternoon session of the 18'" of April 2006. | do
appreci ate everyone's patience. I'"'m going to get
t hrough t he openi ng remarks very briefly as | will ask
you all to recall ny opening remarks last tine we
called this to order.

W will be picking this up as this is a
continuance. | will get to that order nonentarily.
Let me just restate the fact that | would have
everyone turn off their cell phones and beepers. W
not ed today t hat ever our Bl ackberrys seemto disrupt
the transm ssions of these. So, if you can, we can
turn all of those nechanisns off.

Al so, if you have not provided previously,
it wuld be a good indication if you're going to
address the Board today, fill out two w tness cards.
They are located at the table in front where you'l
provi de the testinony and al so at the tabl e where you
entered into the hearing room

Let me ask if anyone i s here present today
that was not previously sworn in for our past

proceedi ngs, just a show of hands. Excellent. At
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this time, what I'mgoing to do is say a very good
afternoon to Ms. Bailey who | have interrupted in the
m ddl e of her lunch to conme out. But if you would al
stand, those who have not been previously sworn, and
she will swear you in at this tine.

MS. BAI LEY: Woul d you, pl ease, raise your
ri ght hand?

(Wher eupon, the witnesses were sworn.)

CHAI RPERSON GRI FFI S: Excellent. Thank
you all very nmuch. And to that, let us go directly
into any prelimnary matters. | will note the fact
that, well, prelimnary natters are those -- | note
the fact that we had two prelimnary matters that we
di spensed with at 1:00 today, which are the two ot her
cases on the hearing.

Ms. Bailey, | will ask youif you're aware
of any other prelimnary matters for the Board's
attention i medi ately.

MS. BAILEY: No others, M. Chairman.

CHAI RPERSON GRI FFI'S:  Very well. Then | et
us assess and call the first case or the |ast case
schedul ed for today. And, of course, if there are any
guestions in terns of procedure, rules, regulations
t hat people are unaware of that | would have covered

inmy openings, | will take those questions al so as we
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proceed. Hopefully, there won't be any or | don't
anticipate any, but let's call 17446.

MS. BAILEY: And, M. Chairman, | will be
reading it as it was -- well, as it was anmended. In
ot her words, it was adverti sed one way. The applicant
anended the application, sol will be reading it based
on nmy understanding of howit is now, the relief that
i s being requested now.

And that is Application, as you said, sir,
No. 17446 of Pauline S. Ney, and it's pursuant to 11
DCVR 3104, for a variance relief from |l ot occupancy
requi renents under section 403, and nonconform ng
structure provisions under subsection 2001.3 and
2002. 4, to construct four residential units above an
exi sting one-story retail structure at prem ses 2160
t hrough 2162 California Street, NNW The property is
zoned R-5-Band it's located in Square 2530 on Lots 99
and 100.

And, M. Chairman, as you know, this is a
continuation froma previous hearing.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
| do appreciate that. And, as | recall, we were going
to start up with the Governnent reports starting with
the Ofice of Planning. | have noted that the ANC has

a scheduling problem Is that correct? Any
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difficulty with the applicant or the participants,
other participants, in letting the ANC go first?
Rai se of hands of objections.

Not noting any objections, why don't we
call the ANC? Certainly. You're just going to turn
your mcrophone on. There is a button on the base.
Perfect. And you're just going to state your nane and
address for the record and you can proceed.

M5. PERLMJUTTER:  Thank you so nmuch. M
name is Sandra Perl nutter.

CHAlI RPERSON CRI FFI S: Oh, it isn't on.
Just push it. There it is.

M5. PERLMUTTER: My nanme is Sandra
Perl nutter. | live at 2153 California Street,
Washi ngton, D.C, Apartnment 502, 20008. Are we
waiting for the other nenbers or should | -- no?

CHAI RPERSON GRIFFIS: W're going to act
like they are here. They are going to read the entire
transcri pt of what we're doing, but nonentarily M.
Etherly will be joining us again.

M5. PERLMJUTTER: | hope so. Thank you
sir. M. Chairman, Menbers of the BZA, | apol ogize
for not being able to attend the | ast hearing and I am
sorry ny col | eague, MaryEva Candon, cannot be with us

today. There are two comm ssioners in ANGC- 2D.
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By way of introduction, once again, ny
nane is Sandra Perlmutter. | have been Chair of ANC
2D since January 2002. | have conme to know and |

woul d say 99.9 percent of the tine cone to |love ny job

as a conmi ssioner. | have no coment on the 1 percent
that |I'm not tal king about. And having spent since
1:00 this afternoon today in this room | have a

deeper appreciation of your job, so thank you very
much. It was a very interesting case before us.

| am here today to go on record with the
ANC s opposition to the application before you. CQur
nei ghborhood is unique. Qur neighborhood is small
Qur neighborhood is hone to many international
visitors who live and work to sustain and i nprove our
gl obal comunity. Qur nei ghborhood houses a very
large church with day care facilities, [|anguage
cl asses and nore than 1,000 worshippers in a given
week.

Qur nei ghborhood is crowded and as nany
residents rely on street parking, and in our
nei ghbor hood there resides open-m nded citizens who
treasure our history and value our ever-changing
conpl exi on of our city. As citizens | have no doubt
you feel the sane about your street, your nei ghborhood

and your comunity.
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| for one have lived through nany changes
inthis city, both large and small. Born in the old
Si bl ey Hospital |ocated on a plot nearby what is now
Gonzaga High School, | lived in Anacostia until | was
5 years-old. My famly noved to Silver Spring,
Maryl and where as a teenager | recall the building of
the Capital Beltway right al nbst in our backyard.

Fol |l owi ng t he death of Martin Luther King
in June 1968, the | ong days and ni ghts of civil unrest
that followed, it took days, weeks, nonths and many
years on the part of |ocal |eaders, urban planners and
others to help restore our streets and a collective
renewal of spirit and hope for our nation. And having
noved to Capitol Hill following ny college years, |
recall the disrepair of ny | ovely nei ghborhood as the
Capitol South Metro Station was built directly bel ow
my hone. And would you believe it or not, I"monly 29
year s- ol d.

| under stand t here were Zoni ng Regul ati ons
inthe District of Colunbia as early as the 1920s, of
course followed by subsequent acts and anmendnents.
G ven t he accounti ng of ny chil dhood history, | expect
you mght think that |I lived during the "20s. | did
not, but these regulations have for many years stood

to assist our residents as our city has grown.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

276

The ANC does not believe the applicant's
proposal today is in harmony with the interpretation
and the application for the public good of these
regul ati ons. | would like to indulge you for one
noment, please. Just for a few mnutes |I would ask
that you put your pen and pencils down, please. I
would like for you to inagine for a nonment yourself
back in your own living room or at your breakfast
table this very nonent. The day couldn't be nore
crisp, nore bright and beautiful.

Your phone rings, hypothetically of
course, and you l|learn your next door neighbor is
pl anning to make changes to his or her hone. Wat
mght this nmean to you, your famly and adjacent
resi dents? Shoul d your nei ghbor be permitted to build
an addition to his or her home that woul d essentially
bl ock nmore than 80 percent of the light in that very
living roomthat you' re sitting, as well the remai nder
of your entire property?

Do vyou think it m ght have any
inplications onits resale value? Wat sacrifices to
your quality of life would you need to make if your
nei ghbor's pl ans were then approved? Wen it cones to
selling, could you actually stay afloat financially,

seeking a conparable property? Wuld you have to
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forfeit the savings for your child' s education, your
spouse's retirenment perhaps?

And as you're sitting inyour |ivingroom
what mght be the inpact of your quality of life
I i ght and noi se since your nei ghbor built an addition
to his or her hone with a roof deck designed for
| ei sure and entertainment not nore than 20 feet from
your living room wi ndow, the very w ndow you were
| ooki ng out earlier today?

Wth your neighbor's plans to build, how
is it that upon purchase, a place you specifically
chose to start your famly, that the roons now woul d
be conpletely void of Iight and the place where your
children sleep would be directly adjacent to a roof
deck? How wi Il you afford your soundproof w ndows or
blinds and howis it that the privacy you t hought you
once had in your home invested in your |ife savings is
conprom sed?

M. Chairman, the tel ephone call that |
received nore than a year ago regarding the
applicant's project before you was real. Unl i ke
your sel ves who can only i magi ne, our residents are now
facing this reality every day. They have cone
together to form an organizing conmttee that have

i ncluded representatives from the Sheri dan-Kal orama
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Nei ghbor hood Counci |, t he Sheri dan- Kal orama Hi st ori cal
Associ ation, properties of the California House and
the California Court and nmany others.

There have been ANC neetings addressing
this issue, one neeting with over 170 participants,
unheard of in our neighborhood as well as probably
others. Today you will hear in nuch further detai
t he i ssues of conpliance and that of the public good.
For the record, | would like to read the resolution
adopted by the ANC | ast eveni ng.

"ANC- 2D has revi ewed the revi sed pl ans of
the Ney famly for its property at 2160-62 California
Street, N.W, and has heard and considered the
concerns rai sed by the nei ghborhood. There can be no
doubt that the neighbors adjacent to the property,
those residing near the corner of California and
Phel ps, N.W, as well as other ANC-2D residents, are
agai nst the proposed devel opnment of the Ney property
for many reasons, including the potential negative
i mpact on property values, on light, on traffic
congestion, on noise, on pollution, on public safety
and nmuch nore.

The ANC-2D Commi ssioners find that the
revised plans attenpts to address the neighbors

concer ns. However, the neighbors' overwhel m ng
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opposition to the Ney's proposal past and current, and
particularly the reality that at |east 10 of the 15
unit owners of the Wodrow Cooperative inmediately
adj acent to the proposed devel opnent will be severely
and detrinmentally inpacted, |eads us to vote agai nst
the 2160-62 California Street, N W, devel opnent
proposal and to |end our great weight to oppose the
devel opnent." Thank you very rmuch.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
W appreciate that testinony today and also the
witten subm ssion that you have provided into the
record. And let me just ask. In the |ast couple of
statenents, interns of the 10 to 15 units that m ght
be inpacted, you're talking about the light and the
air and the noi se, as you have indi cated, of this roof
terrace that is proposed? Is that correct?

M5. PERLMJUTTER: | n ny understanding, it's
not only the roof terrace. 1It's the entire building
which blocks the light and will contribute to the
noi se and does contribute to the econonm c hardship
that it could pose to the resale value of the
property.

CHAI RPERSON GRI FFI'S:  Ri ght.

MS. PERLMUTTER  Wich includes all the

properties, because it's a cooperative.
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CHAI RPERSON GRI FFI'S:  Right. |ndeed. No,

| appreciate that. M. Mller?

VICE CHAIR M LLER: CGood afternoon. | was
wondering on what basis you have determ ned that 80
percent of their light would be bl ocked?

M5. PERLMUTTER: This is what -- when |
have been |istening, there have been -- if you notice
on the pictures, there are probably affected
buil dings, | mean, affected wi ndows on a nunber of
these floors, the second floor, the third floor
properties, as well as the first floor properties.

VICE CHAIR M LLER. So you are relying on
t hose pictures sonewhat. |s that correct?

M5. PERLMJUTTER: I was relying on the
pictures and the infornmation that | received, yes.

VICE CHAIR MLLER  And then how do we

know how | ong t hose shadows remai n there bl ocking the

l'ight?

M5. PERLMJUTTER: |'mtal ki ng about shoul d
a structure be built. | don't believe it would be
shadows. | would actually believe it would be the

structure that would be bl ocking the |ight.
VICE CHAIR MLLER. (Ckay. That's what
nean.

MS. PERLMUTTER: That's from what |
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under st and.

VICE CHAIR M LLER Ckay. So you
extrapolated fromthat. GCkay. And is there any other
information that you relied on to conclude that, you
know, it would be detrinmental to public safety,
pollution, etcetera, or isit just general perception?

M5. PERLMUTTER: | believe what you'll
hear today are what | have been hearing at my ANC
neetings, which are nore factual information that
peopl e have been collecting. | believe the job of the
ANC Conmi ssioners is to sit and listen to what it is
t hat our residents have been saying and the hard work
that they have been doing, which | certainly believe
to be true.

VICE CHAIR M LLER. Thank you.

CHAI RPERSON GRI FFI S: Thank you. Any
ot her questions fromthe Board? Very well. Thank you
very nuch. Let's just see if there is any cross
exam nation? Any cross, cross fromthe parties? Does
any party in opposition have any cross exam nation?
None. You get off fairly easily.

M5. PERLMJUTTER | apol ogi ze for having to
| eave. | have to get back to work.

CHAI RPERSON GRI FFI S: Not a problem at

al | .

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

282
M5. PERLMJUTTER  Thank you.

CHAI RPERSON GRI FFI S: Enj oy the day for
the rest of us. Very well. Let's proceed then right
into the Ofice of Planning's report.

MR.  LAWSON: Thank you, M. Chair and
Menbers of the Board. M nane is Joel Lawson. |'m
with the D.C. Ofice of Planning.

Very briefly, BZA Case 17446 is to permt
the construction of a two-story residential addition
on top of two existing historic contributing
structures on California Street. The existing
structures are nonconformng for | ot occupancy, rear
yard and use as they have comercial use in a
residential zone. The square and lots across both
streets are largely developed with multiple unit
residential structures which generally exceed current
Zoning Regulation limts.

The owners originally proposed the
construction of a three-story residential addition on
top of the existing one-story conmercial structures.
The applicant has subsequently nodified the proposal
to reduce the addition to two stories, reduce the size
of the second and third floor additions and to
elimnate floor area ratio and rear yard setback

vari ance r equest s.
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Alterations to the external street
el evations would appear to be mnmninmal under the
revised subm ssion when conpared to the original
submi ssion, and the design would appear to address
corments made by the Historic Preservation Review
Board as part of its review

In addition to the upper floor changes,
t he ampbunt of nonconform ng comrercial space on the
ground floor woul d decrease to provide an additi onal
residential unit. This would be in keeping with the
intent of the Zoning Regul ations, which generally
support the elimnation of nonconform ng uses. Under
t he amended application, variances to |ot occupancy
for the second story addition to permt additions to
an existing nonconformng structure and to permt
structural alterations to a building containing an
exi sting nonconform ng use are all required.

Agai n, subsequent to filing our report, OP
received the full text and draw ngs of the anmended
scal ed-down applicati on. The subm ssion supports
prelimnary analysis contained in the OP report. OP
continues to support this proposal as a reasonable
sol uti on which addresses nmjor issues related to the
Zoning Regul ation test, to historic preservation and

t o nei ghbor hood i npact.
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Reduci ng t he second fl oor | ot occupancy to
the permtted | evel of 60 percent or 160 square feet
reduction would make the second floor units |ess
functional with [ittle positive inpact. This would
likely not decrease overall density since the second
floor area lost could be nmoved to the third floor,
whi ch is considerably under permtted | ot occupancy.

Li kewi se, converting the entire ground
floor to residential use, as anticipated by zoning,
woul d elimnate the request to vary section 2002. 4.
It would also result in the |loss of a comercial use
that the community has indicated support for.
Finally, the ability to elimnate the variance to
section 2001.3 is highly restricted by the historic
contributing status of the existing nonconformng
structure.

I n summary, OP concl udes that the property
exhibits uniqgueness with respect to the existing
| andmarked building and the existing use, which
nei ghbor hood resi dents have indicated to OP they w sh
to retain. Elimnation of the comercial use is
supported by the Zoni ng Regul ati ons, but would likely
make additional devel opnent on the site easier froma
zoni ng perspective.

However, the applicant is attenpting to
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retain the conmercial use. The upper story
residential addition responds to the difficulties
associated with this site and is within what is
normal ly permtted for this zone for height and fl oor
area ratio. As such, OP continues to reconmend that
this proposal be approved.

And that concludes ny testinony and |'m
avai |l abl e for questions. Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. Any questions fromthe Board of the
Ofice of Planning? M. Mller?

VICE CHAIR M LLER Good afternoon, M.
Lawson. | was wondering if you could comrent on the
claim that there would be detrinmental inpact wth
respect tothe light on the apartnment building that is
nei ghbori ng?

MR, LAWBON: Sur e. W haven't seen a
detailed |light, shade and shadow anal ysis. W do note
that the properties that would be nost affected face
not directly north, but approxi mately north, northwest
| guess. So it's not south facing Iight that woul d be
affected. There probably woul d be sonme effect.

W note that the applicant has set the

upper floors back, which would reduce that anount of

i mpact with the exception of the area of the building
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directly along the street where HPRB has indicated
that they would prefer that the upper stories mmc
the I ower floor to nmaintain the street presence of the
existing building. So that's it.

CHAI RPERSON GRI FFI'S:  Fol | ow up?

VICE CHAIR M LLER: Yes, just on the | ast
t hi ng you sai d about HPRB. Was there a tradeoff there
between blocking the light and neeting the HPRB
requirenent ?

MR. LAWSON: To be honest, |I'm not sure
whether if that portion was set back -- this is the
portion on Phelps Place. It's a small portion of the
new construction on the second fl oor whi ch extends out
to the limts of the ground floor, the existing
footprint. And that is directly across fromexisting
wi hdows on the property tothe, I will call it to the,
south even though it's not directly south, directly to
-- for the properties to the south.

So being able to push that section back
may further decrease the anobunt of inpact, whether
that be |ight or privacy, but HPRB agai n has i ndi cat ed
a strong preference that the building |ines along the
street -- that the footprint along the street for the
addi tion be nmaintained for the stories up above.

CHAI RPERSON GRI FFI' S:  Any ot her questi ons?
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VICE CHAIR M LLER: Do you have any ot her

corments with respect to the other adverse inpacts
that the ANC raised, pollution, public safety, you

know, any of the other ones, econom c?

MR. LAWSON. Well, | have just received
this, so | haven't had tinme to look at it in any
detail . | would note that the application that is

bei ng proposed is within permtted FAR for the zone,
so it's not really a density issue, that it's within
the permtted height under the zone, that having
addi ti onal residences on the site could arguably make
the street somewhat safer through the provision of
eyes on the street and wi ndows on the street and
guestions |like that, that the grocery store is being
mai nt ai ned, which | believe the nei ghborhood general ly
supports.

In terns of traffic congestion, even if
par ki ng was required on this property, it would be --
t he devel opnents proposed would require two parKking
spaces. For four wunits you would nore normally
antici pate four parking spaces, because | think nost
devel opers woul d rather have one parking space per
unit. So we're tal ki ng sonewhere between two and four
par ki ng spaces. And while we would wel cone those

bei ng | ocated on-site, we recogni ze that the existing
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historic structure makes that somewhat somewhere
between difficult and inpossible to do.

So in ternms of congestion, you know, given
the density of devel opnent around it, you know, |
understand the neighbor's concerns. | know this
nei ghborhood fairly well and | have tried to park in
it many tines and it's speaki ng of somewhat, you know,
difficult to inpossible, that's kind of the state in
t hi s nei ghbor hood.

And so we woul d support the applicant in
some of their discussion of looking to provide
alternative parking for the residents of these units,
but the upshot is that the Ofice of Planning' s
anal ysis is based on the Zoning Regul ations and, in
this case, the Zoning Regul ations, because of the
nature of the building, would not require parking on
this site.

VICE CHAIR M LLER: Thank you

CHAI RPERSON GRI FFI S: Did any of the
concerns in terns of access to the basenent |evel off
of Phel ps, that areaway, animtion and -- was that a
factor in your analysis at all as rising to the | evel
of any concern?

MR. LAWSON. Not greatly. W note that

there is no -- that access to parking in the basenent
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| evel is inpossible. They do note parking for, |
t hi nk, bicycles and scooters possibly in the basenent
| evel . Scooter parking spaces are not -- don't
substitute for |egal parking spaces. The applicant
woul d be free to do that or not do that as far as the
Zoni ng Regul ati ons are concerned. So we woul d have no
coments on that.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. Any ot her Board questions? Not noting any ot her
Board questions, does the applicant have any cross
exam nation of the Ofice of Planning? Cross, any

party? Yes?

MS. BEGGS: M. Lawson, ny nane is
Kat hl een Beggs. | live at 2205 California Street,
N. W, and we have net before. | have reviewed your

report and | have a nunber of questions about it.

One of the first things | wanted to ask
you is | understand now that the applicant plans to
put a residence on the first floor of the store
correct?

MR. LAWSON: That's ny under st andi ng, yes.

M5. BEGGS: And, in your view, does that
not invoke the provisions of section 2003.1 and
2003. 3?

MR. LAWSON: We would actually nornally
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| ook to t he Zoni ng Adm ni strat or to nmake
interpretations of the Zoning Regul ations, but that
i ssue has not been brought up yet by the applicant.

M5. BEGGS: Are you famliar with the
Lenki n case?

MR LAWSON: You did send ne information
on the Lenkin case.

M5. BEGGS: Did you review that case?

MR. LAWSON: | very briefly read through
the file.

MS. BEGGS: Yes, that was a case of nearly
identical circunstances to this one where the
applicant --

CHAI RPERSON GRI FFI'S: | think he answered
t he question, right?

M5. BEGGS: Beg your pardon?

CHAI RPERSON CGRI FFI S: He answered the
guestion, right?

M5. BEGGS: No, | was going to ask hima
foll owup question on it.

CHAI RPERSON GRI FFI'S:  Okay. Fol | ow up.

MS. BEGGS: Yes, he said he read it, and
so | was going to say it was virtually identical
circunstances to this case, was it not?

MR. LAWSON: | wouldn't -- to be honest,
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| wouldn't comment on that. |It's a legal case. Fine
nuances can nake a big difference. It was a different
case, so | wouldn't be able to comment on whether it
was the sane or not.

M5. BEGGS: Well, generally speaking, you
woul d agree that it was the same circunstance of an
applicant wanting to stack some residences on top of
a nonconform ng building in Foggy Bottonf

MR. LAWSON. That was part of the case,
yes.

MS. BEGGS: According to your report, the
Zoning Admnistrator would require parking here,
right?

MR. LAWSON. The Zoni ng Admi ni strator has
an interpretation of the Zoning Regulations that
parking may be required on this site. To be honest,
|"'m not quite sure where that is in the status of
things right now |If that is the case and if parking
is required, then the applicant would be required to
provide or to seek relaxation from the parking
requirenent.

M5. BEGGS: Now, you have a line in your
report that | have found. Actually, | just didn't
understand it. You wote that there were difficulties

associated with retention and restoration of this
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structure. | had not heard that before. \hat are
those difficulties?

MR LAWSON: The structural difficulties
noted by the applicant in their application.

IVB. BEGGS: There are structural
difficulties with retaining the building in its
current state?

MR,  LAWSON: That's what the applicant
states, that there are structural upgrading to the
buil ding, structural upgrading to the building is
necessary. | assune you read the application as well
and that is in their application.

M5. BEGGS: But that is just a matter of
noney, right?

MR. LAWSON: Not necessarily. That would
be a question better for the applicant. |'msorry.

M5. BEGGS: Do you know what the present
i ncome or expenses of that building are?

MR. LAWSON: To be honest, | do not.

M5. BEGGS: Did you nmake any site visits
to the store?

MR LAWSON: | made a nunber of site
visits to the area, yes.

M5. BEGGS: Did you have any opportunity

to observe the traffic conditions at that particul ar
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corner?

MR. LAWSON. Well, certainly when | was
there, not only when | was doing site visits, because
| have said | have been in the area many tines. There
is no question that both traffic and parking are an
i ssue, you know, in this neighborhood as they are in
many nei ghbor hoods. | have spent, you know, many,
many long mnutes trying to find parking in this
nei ghborhood. It's not easy.

MS. BEGGS: Yes. Are you aware of the
activities that are currently going on at the church
that sits opposite to the store?

MR, LAWSON: | am not.

M5. BEGGS: You nake the point that the
nei ghborhood is already heavily concentrated wth
structures that predated the Zoni ng Regul ati ons and,
t herefore, woul d probably be nonconform ng under the
current set of regulations, correct?

MR. LAWSON: They certainly appear to be,
yes.

M5. BEGGS: Yes. And so the nei ghborhood
is already probably unduly concentrated under the
application of current Zoning Regul ations, correct?

MR. LAWSON: Wl |, no. Zoni ng Regul ations

apply to individual properties. One property being
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over-built doesn't affect the neighboring property
from building up to the Ilimts that the Zoning
Regul ati ons woul d al | ow.

M5. BEGGS: |'mjust trying to understand,
because t here appears to be an argunent in your report
that seens to be saying that since this nei ghborhood
is already heavily concentrated, we should make it
nore concentr at ed.

MR. LAWBON: | would say that is not ny
argurment at all. M argunent is that thereis athree
part test in the Zoning Regulations and from the
O fice of Planning' s standpoint, we believe that they
have net that argunent, particularly since they have
elimnated a fair amount of square footage to nmake it
conformto, for exanple, floor area ratio. So it's
not a density issue anynore.

MS. BEGGS: But, nevertheless, zoning
vari ances are being sought here, right, for the
purpose of adding nore concentration to this
nei ghbor hood?

MR. LAWSON: For the purposes of
constructing an addition onto the building, that is
correct. But unlike many of the existing buildings,
the additions in this case would conform to both

hei ght and fl oor area ratio, so it's not a density --
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that's what | nmean by it's not a density issue as far
as the zoning test is concerned.

MS. BEGGS: What does | ot occupancy go to?

MR LAWGON: Lot occupancy goes to the
anount of the ground that is covered with buil ding.

M5. BEGGS: But is that not a density
concern?

MR LAWSON: Floor area ratio is how we
define density in the District.

M5. BEGGS: Ckay. That's it for ne.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se? Very
well. Thank you very much. Let's nove ahead then
unless there is any followup questions from the
Board. Not noting any, | think we woul d be ready when
you' re ready.

M5. BEGGS: Ready to go.

CHAI RPERSON GRI FFI'S:  As you assenbl e,
will give you a nonent, let ne just get a show of
hands of persons that would |ike to provide testinony
today. Are there any persons here that are going to
provi de?  Ckay. Excel | ent . Excel | ent. I would
assume sonme of you are going to be called up as part
of this presentation of this case, but let's nove
ahead.

Before we do that, also, | want to make

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

296

not e. | believe the ANC report has just been
submitted into the record and so | want to make sure
t hat everyone here gets that. | know | think we were
handed it up here and probably not enough copi es.

W had two other filings, as far as |
under stand, and that was it since our |last, Exhibit 76
and Exhibit 77, both of which were from-- well, there
are suppl enental statenments that we'll get into now,
one of which was the case that was cited in cross and
al so Harry Matz of 1835 Phelps Place's letter. Just
to make sure that everyone checks the record.

MS. BEGGES: Do you want us to proceed?
Okay. W're going to start with testinony fromHel en
Starr who is going to discuss sone factual matters,
but is largely going to make the opening statenent
regardi ng the | egal standards applicable here.

M5. STARR. My nane is Helen Starr and |
think | previously gave ny address and phone nunber
for the record. The applicant has requested vari ances
for lot occupancy and alterations to a structure
containing a nonconformng use, and we wll show
through our discussion of applicable case |aw,
testinmony and evidence that these should not be
granted as a matter of |aw and fact.

| would |ike to deal just briefly with the
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vari ances that have not been request ed. It is our
viewthat the applicant will not be able to go forward
with her proposed project wthout addi ti onal
vari ances. We have becone convinced that she is
refraining fromapplying for those that she will need
in order to inproperly seek to establish a |ower
standard of proof.

She wi | | need a vari ance from2003. 3 whi ch
prohi bits del eterious effects when an owner changes
the use he nmakes of a structure that contains a
nonconf orm ng use. These include noise, traffic,
par ki ng and | oadi ng consi derations, illum nation and
odor, anong others, all of which are certain to occur
with the proposed project.

I n t he case of Associ ati on f or

Preservati on of 1700 Bl ock of N Street v. the BZA, our

Court of Appeals was clear stating that when this
court found the requested variance to be a hybrid use
area variance, we applied the stricter burden of
proof, i.e., undue hardship. W will also continueto
assert that a correct --

VICE CHAIR MLLER I'm sorry, | mssed
the nane of the case. "' m wondering if you could
repeat that.

MS. STARR Preservation of 1700 Bl ock of
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N Street. It's 384 Atlantic 2d 674.

VICE CHAIR M LLER: Thank you

M5. STARR W will also continue to
assert that the correct interpretation of 2100.6 will
require the applicant to obtain a parking space
variance and that that would be a hybrid variance

under Pal ner v. BZA, which | believe is already in the

record fromthe previous.

Moving nowto the three prong test, first
deal i ng wi th uni queness. Applicant's request for al
of the variances nmust fail on the first prong of the
test. Applicant clainms that her property is unique
primarily because the existing structure is a
contributing historic building. This is insufficient
under Myrick, that's MY-R1-CGK, v. BZA. That's 577
Atlantic 2d 757.

The D.C. Court of Appeals stated in Myrick
that the fact that a piece of property or a structure
is located in an Historic District cannot satisfy an
applicant's burden of proving that the hardship is
peculiar to the property or structure. The OP staff
report expressly concl udes that the property i s uni que
due to the presence of a contributing historic

bui l di ng, but admts that, and | quote, "The property

itself is not unique." Because the property is not
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uni que, a vari ance cannot be granted because all three
prongs of the test can never be satisfied as they mnmust
be.

In Capitol H Il Restoration Society V.

BZA, 534 Atlantic 2d 939, which cites an ol der case of

Taylor v. BZA, the court stated that "If the BZA were

to grant variances,"” and I amquoting now, "where the
hardship or difficulty is not peculiar to a particul ar
pi ece of property, simlar requests could follow from
property owners simlarly situated which, as a matter
of due process, would have to be granted."

Applicant's propertyisrectangular. It's
flat. It has no unusual topographical conditions and
it isof asimlar sizeto others in the nei ghborhood.
It's attached to a small townhouse on a small | ot and
its principal frontage is on Phel ps Place, which is a
street exclusively of single-famly buildings,
t ownhone structures with the sol e exception being the
Wodrow Cooperative which is a small apartnent
bui | di ng.

The applicant has ignored these ordinary
conditions and attenpted to obscure that the only
factor on which she can rely is that the property is

hi stori c and has done so by referring to a confl uence

of factors test, but she cannot do this successfully.
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One of the factors in this confluence that she relies
on does not relate to the property itself, but rel ates
instead to its longtine use, ironically its
econoni cal | y advant ageous, nonconforni ng use.

And t he ot her factor she relies on derives
fromthe use that she wi shes to make of the property.
Eli minati ng those factors which nmust be done, she is
left claimng only that the property is historic and
the law will not support her claimto uniqueness.

Moving to the second prong of the test
regarding proof of wundue hardship or practical
difficulties. In the District of Colunbia requests
such as this one by applicant are controlled by the
Lenkin case, which is spelled L-E-N-K-1-N. Lenki n
involved a building in Foggy Bottom that housed a
nonconform ng use. It was an office in an R-5-B Zone
which is the same as the zone for the applicant's
property.

The owner in Lenkin wanted to convert a
part of the second fl oor of his building to conform ng
residential use and to add on top a third floor with
conform ng residential use. The BZA denied the
variance and the Court of Appeals affirmed saying
nonconformng uses may be continued only if no

structural alteration or enlargenment is nade or new
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bui | di ng erected. The court went on to say that
nonconformng wuses are disfavored, so that any
interpretation of the regulations which expands the
prerogatives of nonconform ng users is undesirable.

Lenkin has been cited approvingly in
numerous well -respected legal treatises and it was
adopted in 2003 by the State of New Jersey in a very
simlar case with very simlar facts to those before
the Board today, and the nonconformng use in that
case happened to be a real estate office.

Applicant's counsel's explanation at the
March heari ng was inadequate to convince that Lenkin
does not control. \While we contend that the proper
standard is hardship and not practical difficulties,
the Court of Appeals has acknow edged that in sone
cases there is no practical difference between the
t wo. The Court of Appeals has also found sone
requests for variances to be hybrid and, in
parti cul ar, parking space requirenments have been f ound
to be hybrid and the higher standard of hardship is
appl i ed.

Assunmi ng for the sake of argunment that the
applicant's burden is only practical difficulty, the
BZA found in Lenkin that even the |ower burden of

practical difficulties had not been net and the facts
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in that case should have made the grant of the
variances far easier than in this case. The BZA
decision, the lower level, not the court decision, in
t hat case which was signed by the applicant's expert
wi tness, M. Sher, and certified to by him stated as
foll ows.

"The appl i cant pr oposes to make
substantial alterations to the structure, including a
new third floor, a bay wi ndow and a rebuil ding of the
courtyard.” These are not minimal alterations to a
nonconform ng structure. The proposed alterations
will not increase the | ot occupancy nor exceed t he FAR
and height requirenments of an R-5-B District.

Still, the alterations are perpetuating
the subject nonconformng structure devoted to a
nonconf orm ng use beyond t he i ntent and pur pose of the
Zoning Regul ations. So the BZA denied the grant of
the variance to M. Lenkin and that was upheld by the
Court of Appeals.

The variance request nust also fail
because applicant's only argunent in support of her
request is economc, that her building nust be
enlarged in order to be econonmcally feasible. Case
law in the District of Colunbia makes clear that this

is not enough even if it were factually true in this
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case.

In Pal ner v. The District of Colunbia, the

court said it is certain that a variance cannot be
granted where property conformng to the regul ati ons
will produce a reasonable income, but if put to
anot her use will yield a greater return. And it went
on to say an inability to put property to a nore
profitable use of |oss of econom c advantage is not
sufficient to constitute hardship. This position was
reaffirmed in the Barber case, 358 Atlantic 2d 326.

W have been trying to piece the actua
facts together and we thi nk we have been able to do so
fairly well, and we have concluded that applicant's
property produces a reasonabl e i ncone and seens to us
to be quite profitable. Based on her son's testinony
in March, at the hearing in March, it is clear to us
that the gross annual incone fromrentals is around
$95, 000.

W know for certain that the grocery store
generates a nonthly rent of $5,400 and we have added
that to what we understand is the rent fromthe market
of , approximately, $2,500. And applying the proper
mll rate to the 2006 assessed val ue for this property
and deducting the likely taxes, we cone out with a net

of $84,000 of profit. It's plainly evident that the
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applicant makes no capital inprovenents to the
bui | di ng, so she does not have that expense.

There is al so no nortgage. This building
was paid for long ago. It has been owned for a very
long tinme by the famly. W assune that that net that
we have arrived at of, approximately, $84,000 is not
taxed at the state |evel because the owner is a
resident of Florida, further contributing to the
profitability of the property.

The | aw does not allow this applicant to
receive relief from Zoning Regulations in order to
make a nore profitable use of her property. And, in
any event, she has not shown that she is unable to
operate the property without a profit. By omtting
t he request for relief under 2003. 3, she has attenpted
to lower her standard of proof to practica
difficulties fromhardship and that we believe if the
proper standard were applied, if she had applied for
all of the proper variances, that applying the
hardship test would be absolutely fatal to her
vari ance request.

| just want to briefly distinguish the
case that the applicant relies on, which is the Tyler
case, fromthe case at hand. There the owner's two

historic buildings were unusable. The owner had
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pur chased the property in anticipation of devel opnent
and that is not the case here. This building has | ong
been owned by this famly and operated profitably.

Further, the California Street buildings
are not in a state of ruin, which the buildings were
in Tyler. They are rented and are producing incomne
whi ch the buildings were not in Tyler. Further, this
applicant did not come to this situation unwittingly
or even through an inprovident purchase.

Further, in this case | should nake the
point that the neighbors have offered to buy this
buil ding. W recogni ze that we're asking to have the
vari ances not granted and we're willing to step up to
the plate to try to save this building. Any
difficulty that the applicant faces is her own
creation and her son's vyouthful dream as he
testified. The fact that an expansion requiring a
variance i s personally preferabl e to ot her net hods not
requiring variances does not constitute a unique
property situation.

| think we're short on tine and we're
going to nove to the third prong, which is the show ng
that there is no detrinment to the public good and
we' re going to show t hrough w tnesses and docunent ary

evi dence that the applicant cannot neet that required
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st andar d.

CHAI RPERSON GRI FFI'S:  Excellent. Before
we go too far into that then, there's an awful | ot of
| egal aspects that you bought out. Let nme see if I'm
clear on a couple of them First of all, you have

indicated Glmartin. Glnartin established the fact

that a confluence of factors could be taken into our
understanding of their neeting the test.

Are you indicating, because | thought you
said Glmartin lays out all these confluences, but
each has to be neritorious on their own? |s that what
you' re sayi ng?

M5. BEGGS: | think what we're saying is
that there is not a confluence of factors, because the
only legitimate factor that actually obtains here is
the fact that the building is a nonconformng
structure in a Historical D strict.

CHAI RPERSON GRI FFI'S: | see.

M5. BEGGS: That contributes to the
nei ghbor hood and that the other two factors that are
laid out are sinply red herrings that aren't
appropriately considered.

CHAI RPERSON GRIFFI'S: | see. So it's not
refuting that a confluence of factors established in

Glnmartin can be utilized, but rather that it's not
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her e?

MS. BEGGS: Correct, yes.

MS. STARR  Yes.

CHAI RPERSON GRI FFI'S: Al t hough you just
stated, too, you said that it's an existing historic,
contributing historic structure, right, andthat it is
nonconformng to | ot occupancy. Doesn't derics set
out the fact that a unigqueness can be set with the
exi stence of a structure, historic or not?

M5. STARR | am not as famliar wth
Clerics as you probably are and | did note in reading
t hrough t hese cases t hat when a nonprofit organi zation
was the applicant and seeking a variance, the court
seened to extend a little bit nore flexibility as in

Monaco, Cerics and 1700 with the YMCA

(Whereupon, at 5:00 p.m the Public

Hearing continued into the evening session.)
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E-V-E-NI-NG SE-S-S1-ON

5:00 p. m

CHAI RPERSON GRI FFI'S: Right, and | don't
di spute that and | think that's an i nportant aspect to
bring up to our attention and recollection of those.

Let ne ask again, just the one |'m nost
unfam liar withis actually the one you have present ed
today of Lenkin, L-E-N-K-1-N. And isn't Lenkin, in ny
brief study of it, isn't it talking about a simlar
project, as you said? |It's an office building on a
floor and it's residential and proposed addition to
the residential. But the office building was | ooked
to be renovated and recreated.

| nean, the court says and it states that
"No structure devoted to nonconform ng use may be
enl arged nor may a new structure be erected to house
a nonconform ng use."

That seens to set up an interesting point
for us today. But you go up a little bit further and
it says when the leased office -- describing the
proj ect, when the | ease of the office tenant expired
in 1978, the petitioner decided to renovate and
enl arge the nain structure for a conbi ned residenti al
and of fice use.

That is where | see a differentiating
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factor. | think that that would, in fact, invoke the
deci sion that they did uphold and BZA s deci si on t hat
you woul d not be able to, under Chapter 20, enlarge a
nonconf orm ng use. But do we have that situation
her e?

M5. STARR | don't think that the
| anguage that you read from makes it clear where the
enl argenent was, whether it was of the office.

CHAI RPERSON GRI FFI'S:  Well, that's --

M5. STARR And | don't --

CHAI RPERSON GRI FFI S: That's what |'m
aski ng you. Where was it then? Where was the
enl argenent in your understanding in reading that?

M5. STARR. M understandi ng of that case
is that the enlargenent was the addition of a full
third floor on top and sone renovation to the second
floor that woul d add residential.

CHAI RPERSON GRI FFI S: Then what is the
nonconform ng use that they were dealing with here?

MS. STARR: The office woul d be retained.
The existing office would be retained in that case
just as here, the existing store woul d be retai ned or
what ever .

CHAI RPERSON GRI FFI S: So curing your --

and |I'm just trying to understand this, but curing
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your understandi ng of relief needed, which is the use
variance, in order to cure that you would get rid of
the retail in this project and we woul dn't have this
di scussi on?

M5. STARR W understand that that's a
possibility. Wethinkit's unlikely. Certainly based
on what we're aware of in ternms of rents, $5,400 from
the store is a very good rent, particularly conpared
to the real estate office which is a nuch |arger
space. And residential is -- notw thstanding the
testimony of M. Ney in March, residential is -- and
we will showthis in our case, residential is not as
profitable as comrercial rents.

CHAI RPERSON GRIFFI'S: Okay. | wll pose
this because it's in nmy head, because you brought this
up, but | don't necessarily want the answer at this
poi nt, but how does it conpare with residential sale
inthis market and retail rent? |s that a conparison
that we're going to see also? You have indicated --

M5. STARR |'mnot sure | understand the
guesti on.

CHAI RPERSON GRI FFI'S:  You have i ndi cated
that they get good retail rent, so why woul d t hey want
to dimnish that and, opposed to residential rent,

they are better off wth retail. Is that ny
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under st andi ng?

M5. STARR  That is what we believe.

CHAI RPERSON GRI FFI'S: Okay. Wat about
residential sale and retail rent, is that a conpari son
that you did?

M5. STARR No, we did not. W are taking
t he applicant at her word that she wants to rent these
units not sell them

CHAI RPERSON GRI FFI'S:  Sure.

M5. STARR And it's certainly our
under st andi ng general ly that a four unit condo is very
difficult to pull off.

CHAI RPERSON GRI FFI'S:  Okay. Ckay. Last
then, | guess I'ma little perplexed on, because |
seem to recall, | know | recall, sone subm ssions
about the appropriateness or not appropriateness, |
don't know what the terminology is, but it's not bad
having a corner market in your nei ghborhood.

So I'm wondering why we're being faced
with a presentation of a case that is essentially
saying the market has to go to make anything else
happen. |If | understand your |egal reasoning today,
the entire use variance is needed because of your
under st andi ng that under 2003 and 2000, there is an

expansi on of a nonconform ng use. And | think the
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regul ations are very straight on it. W don't need
the court cases to tell wus. The reqgulations are
witten to cure those when the opportunity ari ses.

MS. STARR One point that | think is
inmportant to renenber is that as a matter-of-right
t hey cannot -- the applicant cannot build an apart nment
building. | mean, the variances are necessary. And
so |'m not sure what you're asking, whether you're
asking are we willing to say, well, we'll give up the
mar ket and then you say, okay, they can build.

CHAI RPERSON GRI FFI'S:  No, and | don't mean
to pose that. Let ne be absolutely clear. |'m not
| ooking for bartering here. I'"'m | ooking at
under st andi ng your situation. Fromwhat | understand,
the applicant is comng in as, yes, they need reli ef
because it's a nonconform ng structure and t hey don't
neet the conformty of, as Ofice of Planning laid
out, | ot occupancy.

And O fice of Planning al so indicatedthat
it's not the height that's at issue here. They could
build the height as a matter-of-right. It's not the
FAR that is of issue in the revised plan. It's the
| ot occupancy and the addition to the | ot occupancy.
And we al so have t he ot her aspect of the nonconform ng

use that's now being dealt wth.
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So | guess ny point is maybe |' mnot being
clear. But you are pushing to say that there is a use
variance here that's required. That seens to be
taking the position that this is a use that needs to
be renpved.

M5. STARR Yes, the use variance is
required because they want to make structural
alterations to a nonconform ng use. AmIl m ssing your
guestion? Let's let Kate take a crack at this.

CHAI RPERSON GRI FFI'S:  No, no.

M5. STARR: Maybe she understands your
guesti on.

M5. BEGGS: As | read section -- | think
this is what you're getting at. As |I'm reading
section 2003, it says that you cannot change or you
may change t he nonconform ng use to a conform ng use,
but only subject to the provisions of that chapter and
one of those provisions is that the change cannot

create any del eterious external effects, including,

but not limted to, noise, traffic, parking and
| oading considerations, illumnation, vibration
et cet era.

Therefore, they could not as of right turn
that first floor into apartnents. And the second

point is it would be kind of inappropriate for
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apartnents. Everyone who | ooks at the plan thinks the
one plan first floor apartnent is close to hideous.
It has one wi ndow that has bars on it and it is
ot herwi se conpletely dark. It's sided by a townhouse
on this side.

CHAI RPERSON GRI FFI'S: Right. | understand
t hat .

M5. BEGGS: And it will have one w ndow
and then go all the way back and woul d have a wall on
t he other side. So it, you know, kind of gives a
bowing alley effect. But the structure itself and
know we discussed this with you all, plus the Ofice
of Planning, it was built as a conmercial structure
and it really does not lend itself well to conversion
to a residential use on that first floor.

CHAI RPERSON GRI FFI' S: Right. Oay. kay.
O her questions?

VICE CHAIR M LLER: Yes. About this, did
you say that they should be seeking a variance from
2001.3 or did I m shear you?

CHAI RPERSON GRI FFI S: 2003, 2003.3, |
believe, it was.

VICE CHAIR M LLER. 2003, okay. That may
solve ny -- okay. Thank you.

UNI DENTI FI ED SPEAKER: As t he song says,
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turn the page.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

VICE CHAIR M LLER  Well, what uses are
bei ng changed within the structure? This changi ng use
is within structures, right?

MS. STARR: The current use on the street
level, which is the only level at this tinme, is
comercial and office. And the comercial would be
converted to residential.

VICE CHAIR M LLER: Thank you

M5. STARR And for that matter, the
comerci al woul d be noved, we're being told, into what
is now office. So there is a change there which we
have noted in sone of our filings, but have not really
focused on here.

CHAI RPERSON GRI FFI'S:  So the way you are
readi ng 2003 i s we have an exi sting nonconforning use
inabuilding. In order to do anything, changi ng out
of that nonconfornmity, you believe that there is sone
relief or, yes, that there's sone relief, and that the
entire 2003 needs to be net?

M5. STARR  Yes.

CHAI RPERSON @GRl FFI S: Al of those
factors?

M5, STARR Yes.
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CHAI RPERSON GRI FFI' S:  Ckay. Even when you

have a nonconform ng use in an exi sting structure that
changes its use to the conform ng use within the zone
district it is |ocated?

M5. STARR Yes. There is no exception
not ed.

MS. BEGGS: No, it specifically talks
about changing it to a conformng use permtted as a
matter of right. So that's the sane thing.

CHAI RPERSON GRI FFI'S:  Okay.

VICE CHAIR MLLER. Al right.

CHAI RPERSON GRI FFI'S: O her questions?

VICE CHAIR MLLER: Yes, it gets alittle
bit confusing. |If you have a nonconform ng use in a
bui | di ng, are you saying a vari ance cannot be granted
for, an area vari ance cannot be granted, any additi on,
based on the Lenkin case? |s that what you' re sayi ng?

M5. BEGGS: Yes, that goes to structural
al teration going through

M5. STARR If a structural alterationis
necessary, that is how we are readi ng that case, yes.

VICE CHAIR M LLER. What do you nean if a
structural alteration is necessary?

M5. STARR W're reading the case

focusing on the language that says that any
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interpretation of the regulations which expands the
prerogati ves of nonconform ng users i s undesirable, so
that a nonconform ng use may be continued only if no
structural alteration or enlargenent is nade. Those
are the -- that's |language right out of that case and
t hat case affirns the BZA's decision and that is still
good law. It has not changed. And as | said, it is
not ed i n nunmerous national |egal treatises, that case.

MS. BEGGS: For that proposition.

VICE CHAIR M LLER: Thank you

M5. STARR. For that proposition.

VICE CHAIR M LLER:  Yes.

CHAI RPERSON GRI FFI' S: Ckay. Gosh, thisis
all so fascinating. 2002, does it informyou at al
how you read 2003? 2002 goes i nto nonconform ng uses
Wi thin structures and it seens to lay out or seens to
lay out very restrictive aspects of nonconform ng
uses. And it says, and it defines itself, |ook
nonconf orm ng uses can't go into any ot her part of the
structure and in order for you to look at the
regul ations for those nonconform ng uses, you are
restricted to ook at it for those areas of which it
NoOwW OCCUrS.

So woul d this then inpact any of the ot her

areas that are being proposed and/ or does that inform
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you on how you read 2003 as it | ooks to the current
nonconf orm ng use area?

MS. BEGGS: Well, | think, M. Chairman,
how | read themto be in harnony with one another?

CHAI RPERSON GRI FFI' S: Yes.

MS. BEGGS: Is that under 2002 it says
that if you' ve got a nonconformng use within a
structure, you're not allowed to make a structura
al teration, obviously, unless you get a variance from
that and that's 2002. 4.

CHAI RPERSON  CGRI FFI S: A structura
alteration to the area which the nonconform ng use
occupi es.

M5. BEGGS: | don't know. It seenms to ne
here I don't know whether we are splitting hairs.

CHAI RPERSON GRI FFI'S:  Okay.

MS5. BEGGS: But it seenms to nme insertion
of 42 foot colums is a major structural alterationto
thi s buil ding.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BEGGS: Together with the supporting
j oi st beans, etcetera.

CHAI RPERSON GRI FFI S: | don't disagree.
Now, read 2002 i s nonconform ng use wi thin structures,

right?
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M5. BEGGS: Correct.

CHAI RPERSON GRI FFI'S: And changi ng uses
2003, changing uses within structures. Do you not
read in 2003.1 that the uses that they are talking
about as being permtted as a matter-of-right in the
nost restrictive district in which the existing
nonconformng use is permtted as a matter-of-right?
Isn'"t that talking about actually changing a
nonconf or m ng use to potentially anot her
nonconformty?

M5. BEGGS: Correct, but -- no, | don't
think it's talking about changing it to another
nonconformty. | think it's talking about -- the
scenario is that he takes the store and decides he
wants to split it upinto a bunch of little apartnents
and t hen t hey woul d be changi ng a nonconform ng use to
a conform ng use and then he would have to neet the
requi renents.

CHAI RPERSON GRI FFI'S:  But isn't that the
whol e point? 1Isn't that the case that you have just
cited to us, this is what the court says? It's that
we're trying to cure nonconform ng uses. Wy woul d
the regul ations start saying, you know, even if you
want to put it into a matter-of-right use, you still

can't do it as a matter-of-right, because you had an
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exi sting nonconform ng use. Isn't 2003 tal ki ng about,
essentially, lessening the inpact of a continuing
nonconf orm ng use?

MS. BEGGS: Yes and no. | think that, for
instance, if youwere to put infour little apartnents
in this building, you woul d have a | ot of del eterious
i mpact on the nei ghborhood, as you're going to hear
testimony on that today, because we live in probably
one of the busiest intersections.

CHAI RPERSON GRI FFI'S: |'' mwi t h you when we
get down to those, what you'll bring up as specifics.

M5. BEGGS: Right.

CHAI RPERSON GRI FFI'S:  But what |I'mtrying
to get, what |I'm trying to reconcile is is your
definitive case, as you've put it today, and the
statenents of the court and the statenents of the BZA,
in fact, the court upheld it that the dealings with
t he nonconform ng uses.

M5. BEGGS: So you're back to 2002?

CHAI RPERSON GRI FFI' S: Yes.

M5. BEGGS:  You're at 2002. 47

CHAI RPERSON GRI FFI S: In 2003. Yes, |
nmean, the court says again. | nean, it says it over
and over again it seens in the citing that it

prohibits the enlargenent of a structure that is
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devoted to nonconform ng uses, even where there is a
proportion -- oh, | didn't see that part. That's an
interesting one. Wll, let's qualify that. That's
not a portion that you highlighted actually and |
think it's an interesting portion.

We have to look at it and that is -- what
page was that? |It's 358. At the top, the bottom of
the first paragraph.

M5. BEGGS: Do you have it?

CHAI RPERSON GRI FFI'S: That the buildingis
for purpose of enlarging a portion of the building in
conform ng use has no applicability, because he argues
t hat the section bars only enlargenents of
nonconform ng use. See where we're going here. Ckay.

M5. BEGGS: |'msorry, M. Chairnman, which
page are you referring to?

CHAI RPERSON CGRI FFI'S: | dropped of f there,

didn't 1?

M5. BEGGS:  Yes.

CHAI RPERSON @RI FFI S: 358 at the top on
the left side inthe first paragraph. |'msorry, and
| wanted to -- it's qualifying a section 7107.1, which

obvi ously doesn't exist in our regulations, at this
point, as they have been renunbered in different

iterations. However, at the end of each of our
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section of our regulations, it will say the source.
And, in fact, 7101.1 is general provisions of 2000.
It's the begi nning of Chapter 20.

M5. BEGGS: Yes, | see what you're saying.
W worry miss -- not to point that |anguage to the
court, because it certainly says --

CHAI RPERSON GRIFFI'S:  Well, you weren't
there to point to this.

MS. BEGGS: This, by the way, is the
propositionin all of the Horn books that this case is
cited for is the proposition that you' re not all owed
to enlarge a structure having a -- devoted to a
nonconf orm ng use, even when the proposed enl ar genent
is intended for a conform ng use. That's in numerous
treatises. That's what it's called out for.

CHAI RPERSON GRI FFI'S:  Okay.

VICE CHAIR M LLER: kay. | have anot her
guestion though. This cites an earlier regulation.
Do you know i f that earlier regulation was different
from the current regul ati ons deal i ng Wi th
nonconform ng uses in structures?

M5. STARR. The case actually -- the court
actually tells us on the first page, on page 356 in
t he second colum at the bottom that section 7107. 1,

which is what this case is dealing with, prohibits the
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enl argenent of a structure devoted to a nonconform ng
use and then deals with 7107.21, which they allow --
| think that's the one where they said that it's okay
to have -- apply an area variance standard to that
one.

VICE CHAIR M LLER | understand that. My
guestion is though they were interpreting the Zoning
Regul ations that existed then that dealt with this
issue and it's the sane i ssue. However, |' mwondering
if the regul ations are the sane, because if, perhaps,
t he Zoni ng Conmmi ssi on may have pronul gat ed
differentiations that we're | ooki ng at now t hat m ght
lead us to a different conclusion.

CHAI RPERSON GRI FFI S: It's right here.
The source  of 7107.1 is 2005.1, which is
di scont i nuance.

VICE CHAIR M LLER.  Ckay.

CHAI RPERSON GRI FFI'S: Wiich goes to the
first factor of this court case. W'IlI|l probably need
to not do this up here, because it's going to take us
some tinme, which starts with the beginning of the
| ease lapsed in '78. D scontinuance for any reason
for a nonconform ng use of the structure/land, except
for a Governnmental action, it basically says in three

years if it doesn't invoke again wi th occupancy or
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use, that it will go away. Any nonconforni ng use
shall conformto the regul ations.

All in one little paragraph back and
forth. 1It's fascinating. Gkay. W're going to have
to digintothat alittle bit nore. Ckay.

M5. BEGGS: M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes?

M5. BEGGS: | don't want to bel abor this
di scussion. | wonder if what you prefer is to | eave
t he record open and we could delve into it nore deeply
and give you a subsequent --

CHAI RPERSON GRI FFI'S:  Absol utely.

M5. BEGGS: -- supplenental briefing on

CHAI RPERSON CGRI FFI S: Wl l, right. And
we're going to have the applicant also rebut it if
they so choose, but yes, | think we'll outline a
little bit nore as we need it. GCkay. Excellent. Any
ot her questions? Good. Let's continue on. | did
want to get on top of that, unless we want to do --
let's do cross of this now, if you are prepared or --
okay. Good. There it is then. Let's continue on.

M5. BEGGS: (kay. El eanore Wt her spoon.

CHAI RPERSON GRI FFI'S: | ndeed.

M5. WOTHERSPOON: Good afternoon. M nane
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is Ellie Wtherspoon and | |ive at 2153 California
Street, N.W, Apartnent 403, and | am speaking as a
wi tness on behalf of one of the interested parti es,
which is California Court California House and
thankfully ny role is quite limted and all | will be
doing today is subm tting six photographs that | took
and | have copies for everybody.

But the first two are the ones you' ve been
| ooking at for the last hour. On the left -- and the
intention of these is really to give you a better
sense of the site.

CHAI RPERSON GRI FFI'S:  Sure.

M5.  WOTHERSPOON: And also to help
illustrate points that others will be nmaking today.
CHAI RPERSON GRI FFI'S: Sure.

VB. WOTHERSPOON: Duri ng their
presentati on.

CHAI RPERSON @RI FFI S: Can you help us
acclimate? First of all, are you going to tell us if
you' re a photographer and all that stuff, if need be?
But tell us the tinme that this is, the season

MS. WOTHERSPOON:  Yes.

CHAI RPERSON GRI FFI' S:  When it was done and
t hen hel p ne get sone directional orientation onthis.

Ckay.
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MS. WOTHERSPOON: Per f ect . I will do

that. On your left, that is a picture that | took on
July 2, 2005 at 7:29 p.m and it is the view fromny
apartnent w ndow, Apartnment 403, across California
Street | ooking over the market to the north/northwest
wal | of the Whodrow Apartnents that will be directly
affected, as you will hear by the -- by any addition
above the market.

CHAI RPERSON GRI FFI S: So we're | ooking
north?

M5. WOTHERSPOON:  You're | ooking --

CHAI RPERSON GRI FFI'S: W' re | ooki ng sout h?

M5.  WOTHERSPOON: That wall is facing
north/ nort hwest, which has the light on it.

CHAI RPERSON GRI FFI'S:  Okay.

M5.  WOTHERSPOON: W' re | ooking south/
sout heast .

CHAI RPERSON GRI FFI'S: | see. (kay.

VICE CHAIR M LLER: What are t he buil di ngs
we're | ooking at?

M5. WOTHERSPOON: On the left you see the
mar ket, which is what the applicant is applying for
the addition on top of. Over that to the Wodrow
Apartrments with the light cast on themdirectly.

CHAlI RPERSON GRI FFI'S: The market i s here.
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V5. WOTHERSPOON: The street conming up

runni ng, essentially, south/southeast is Phel ps Pl ace
and on the right is the church you will be hearing
several of us refer to, it's Qur Lady, Queen of the
Anericas, and that's the church that has all of the
activities people will be telling you about. That is
at the corner of Phelps Place and California Street,
whi ch i s running east/west, but is not visible in that
phot ogr aph.

The second phot ograph wi Il hel p maybe get
-- sort of orient you better. That | took on March
2" of this year, 2006, at 6:15 p.m and it's what |
call the church panorana. As you walk west from
Connecti cut Avenue along California Street, starting
as early as a building called Le Bourge and working
your way west on the north side of California Street,
you can see the entire east facade of the church over
t he one-story nmarket.

And we just included that because it's a
beauti ful streetscape that we all would be sorry to
| ose and you can get a sense of the openness of that
intersection. You may also start to get a sense of
t he congesti on and t he parking situation, which |l wll
show i n sone ot her phot ographs.

The third picture, and | apol ogi ze, | do
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not have a poster of any of the others, but the third
picture | took on March 4'" of this year at 11:30 a. m

CHAI RPERSON GRI FFI'S:  Good. Wy don't we
have those put into the record, so that we can | ook at
them at the sane tine you do? Let's make sure the
applicant gets a set, ANC, if they are here.

M5. WOTHERSPOON: That -- this photograph
is taken from nmy apartment w ndow, again the fourth
floor of California Court across the street. ' m
| ooki ng at the market.

CHAI RPERSON GRI FFI S: Got cha. Looki ng
down on it.

M5. WOTHERSPOON: Again, it's 11:30in the
nor ni ng.

CHAI RPERSON GRI FFI'S:  Okay.

M5. WOTHERSPOON: And you can see the
shadow cast by the nmarket.

CHAI RPERSON GRI FFI'S: Sure.

M5. WOTHERSPOON:  You will see it when you
| ook at these closely. And then the whole
intersectionis bathed inlight and actually the |ight
carries directly into ny apartnent. And we're just
sinply showing that that will be -- that light wll
becone shadowif there is an addition on the buil ding.

CHAI RPERSON GRIFFI'S:  And this building
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here on that |arge photograph, how do you call the
tall building?

MS. WOTHERSPOON:  The church?

CHAI RPERSON GRI FFI'S:  No, the other one.

M5. WOTHERSPOON:  The Wodr ow.

CHAI RPERSON GRI FFI'S:  The Wodrow. Can
you pick up the |ast photograph that you just had?
The Wodrow. |Is there sun on the Wodrow at 11:00?

MS. WOTHERSPOON:  No.

CHAI RPERSON GRI FFI'S:  Okay.

M5.  WOTHERSPOON: Because the sun --
because that is facing, let's see, north/northwest,
the sun is, essentially, behind that building.

CHAI RPERSON GRI FFI'S:  Okay.

M5. WOTHERSPOON: At that point.

CHAI RPERSON GRI FFI S: You' re show ng us
t his photograph to show how sun drenched the street
and sidewal k is, although not the sidewal k?

M5. WOTHERSPOON: And ny w ndow, but |
won't dwell on that.

CHAI RPERSON GRI FFI S: And what's vyour
assertion that would be inpacted with an addition of
two stories on that building in that photograph?

VB. WOTHERSPOON: It's sinply to

illustrate that the light will be -- it's a light
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intersection and that that wll be cast in shadow
after any addition is made.

CHAI RPERSON GRI FFI S: The intersection
will be?

MS. WOTHERSPOON:  Yes.

CHAI RPERSON GRI FFI S: The street and
si dewal k. Okay. Good. But just continue on hol ding
that up, if you don't mnd. The adjacent buil di ng now
on the other side, is that townhouse and then there is
anot her apartnment?

M5. WOTHERSPOON: Those are already in
dar k.

CHAI RPERSON GRI FFI'S: | see.

M5.  WOTHERSPOON: Caused perhaps by a
buil ding called The Envoy that is nine stories.

CHAI RPERSON GRI FFI'S: Right. No, | seeit
here.

M5. WOTHERSPOON:  It's a nodern --

CHAI RPERSON GRI FFI'S:  Okay. And then the
| ast question for clarity on that, is there a shadow
on the roof of the market?

M5. WOTHERSPOON:  There is sone shadow,
but not -- you'll see it clearly marked. | would say
it's roughly 50/50.

CHAI RPERSON GRI FFI'S:  Ckay. Ckay.
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M5. WOTHERSPOON: Because by 11:30 in the

norning, | guess, the sunis --

CHAI RPERSON GRI FFI'S:  Pretty high.

M5. WOTHERSPOON: -- pretty high.

CHAI RPERSON GRI FFI'S:  Okay. Excellent.

M5.  WOTHERSPOON: Now, the next two
pi ctures are, essentially, a pair, because we coul dn't
decide between the two and they, essentially,
illustrate the same thing.

CHAI RPERSON GRI FFI S: And good col or
conposition, too. GOkay. Wich building is that?

MS. WOTHERSPOON: This is California Court
and California House, which is an interested party.
And | sinply took these pictures to show-- well, |et
nme give you the dates. No. 4, which you will be
getting, was taken on March 4'" at 8:44 a.m No. 5
was taken a day earlier, March 3, 2006, at 10:16 a.m

CHAI RPERSON GRI FFI'S:  Okay.

M5. WOTHERSPOON: And we sinply wanted to
show a sunny norning with California Court and
California House. W do not claimto know exactly how
the shadows of an addition on the building would
af fect the shadows on our building, but residents of
the Whodrow will be talking about this as the view

they will | ose.
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And | ast, No. 6, taken on March 4, 2006 at

10:54 a.m, | just went outside on a Saturday norning.
There were no church services going on. There was no
day school -- day care center in operation. There was
a health clinic at the church, a free health clinic
for several hours. But anyway, six cars right in
front of ne are illegally parked and that's just
routine. And this is a quiet norning. That's really
all | have.

CHAI RPERSON GRI FFI'S: |s that Metro access
van backing into the street?

M5. WOTHERSPOON: Yes, and he ended up
| eavi ng a wonan.

CHAI RPERSON GRI FFI'S: Wait. | think | can

get the license. W can call him

M5. WOTHERSPOON: | ended up --
CHAl RPERSON GRIFFIS: I'mstill --
M5. WOTHERSPOON: | ended up hel ping the

wonman. The poor wonman was |left by the Metro truck.

CHAI RPERSON GRIFFIS:  And it's no hunor
and | absolutely agree with the parking. | nean,
actually, it's fascinating that picture, because the
cars seemto be al nbst encroaching on the accessible
corner, which is an interesting dynan c.

MS. WOTHERSPOON: That's routi ne.
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CHAI RPERSON GRIFFI'S:  And also illegal

whet her we approve this or not. But I'mstill stuck
on thi s shadow stuff, because that's what nost of your
phot ographs were really showing us. |Is that right?
| ook at your |ast photograph and what tinme was t hat
agai n?

M5. WOTHERSPOON: The very | ast one?

CHAI RPERSON GRI FFI' S: Yes.

M5. STARR. They nmay be out of order.

M5. WOTHERSPOON: | know. Hang on

CHAI RPERSON CRI FFI S: That's all right.
| think I"'mwth her. That's fine.

M5. WOTHERSPOON:  No, | have --

CHAI RPERSON GRI FFI'S:  The Metro access.

M5. WOTHERSPOON: | have it.

CHAI RPERSON GRI FFI'S:  What tine was that?

MS. WOTHERSPOON: March 4'" at 10:54 a.m

CHAI RPERSON GRI FFI'S:  So at 10: 54, what's
the sun condition on the applicant's site?

M5. WOTHERSPOON: | cannot see the roof,
but at that point on the --

CHAI RPERSON GRI FFI S: |s the market in
sun?

M5. WOTHERSPOON: Not t he facade on Phel ps

Pl ace.
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CHAI RPERSON GRI FFI'S: How i s t he apart nment

bui l ding i n back?

MS.  WOTHERSPOON. | do not see any sun
cast on there. The sun, as | nentioned earlier, cuts
across the southern sky.

CHAI RPERSON GRI FFI'S: Sure.

M5. WOTHERSPOON: And it's really in the
afternoon that it shines fromthe west up California
Street onto the Whodrow i n varyi ng degrees t hroughout
t he year.

CHAI RPERSON GRI FFI S:  Right. Good. Ckay.
Thank you.

M5. WOTHERSPOON:  Thank you

CHAI RPERSON GRI FFI S: Anything el se?

Actual ly, one other thing. Do we get the | egend with

these or no? Does that cost extra? | think that
m ght be hel pful of your testinony, but I'll |eave it
up to you.

M5. WOTHERSPOON: 1'Il wite a -- nmay |

wite a neater version?

CHAI RPERSON CRI FFI'S:  Sure. Do we have
cross on this one?

M5. WOTHERSPOON: | can just give it to
you.

CHAI RPERSON GRI FFI'S:  Good. Let's see,
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we're going to call witnesses and have questions and
cross, so if you wouldn't mnd just having a seat
again, there's going to be a coupl e nore questions for
you. But I'Il be direct, let's put that into the
record. W' ve gone through it. You don't have any
| abel s on any of these photographs and it's been a
| ong day al ready and when we | ook at this again, we
ought to be able to refresh tinme, date, etcetera.

M5. WOTHERSPOON: | would be happy to
| abel the phot ographs.

CHAI RPERSON GRIFFIS: No. |It's going to
be faster now, because we've got the photographs. Put
your legend in and then -- actually, let's just do
this now, just so we know what we are doi ng.

M5. BEGGS: Thank you. That was the only
cross | was going to have.

CHAI RPERSON &Rl FFI S: You want us to
nunber thenf? Excellent. [|I'mgetting slower in the
evening hours. 1'mgoing to ask you to follow al ong
with me. This is going to be photograph 1.

M5. WOTHERSPOON:  Correct.

CHAI RPERSON GRI FFI'S:  Thank you. 2 is the
mar ket .

M5. WOTHERSPOON:  Correct.

CHAI RPERSON GRI FFI S: kay. 3 is from
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your apartnent and the roof of the market.

MS. WOTHERSPOON:  Yes.

CHAI RPERSON GRI FFI'S:  Excellent. 4 will
be the California House first.

M5. WOTHERSPOON: That's actually No. 5 on
my list, but they are, essentially, the sane.

CHAI RPERSON GRI FFI'S:  You want the cl oser
up one to be 47

M5.  WOTHERSPOON: vwell, | call it the
white van is No. 5.

CHAlI RPERSON CRI FFI S: Wiite van No. 5.
kay. So the next one is No. 47?

M5. WOTHERSPOON:  Correct.

CHAI RPERSON GRI FFI'S: W'l | call that the
silver car. And then the |l ast one is 6, Metro access.
Okay. Excellent.

M5. BROMN: If | could just get the date
for the picture No. 3?

CHAI RPERSON GRI FFI'S:  Picture No. 3, date?

M5. WOTHERSPOON: March 4, 2006, 11:33

M5. BROWN: Thank you.
CHAI RPERSON @RI FFI S: Ckay. Perf ect.
Ckay. Thank you.

M5. BEGGS: We would like to next present
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t he testi nony of Sherry Spurl ock, who we were offering
as an expert in the sale of condomniuns and
cooperative apartnents in the Gty of Wshington,
primarily in the northwest quadroon of the city.
Wul d you state your nanme and where you are enpl oyed?

M5. SPURLOCK: Yes, ny name is Sherry
Spurl ock and I work with the Long and Fost er Brokerage
out at 4400 Jennifer Street, N W, Wshington, D.C
|"ve been there since that office opened six years
ago. | have been with Long and Foster, | guess, since
it has been Long and Foster. | got my real estate
l'icense in 1968.

CHAI RPERSON GRI FFI'S:  Excel lent. And any
ot her questions? W haven't established you as an
expert witness yet, have we? You're proffering as an
expert. Is that right?

M5. BEGGS: No, |I'mproffering her as an
expert. | don't know whether the applicant wants to
conduct a voir dire or whether this is sufficient that
she has been doing this since 1968. She has been
selling real estate. I could ask a few nore
guestions, if you would like?

CHAI RPERSON GRIFFI'S: | don't need you to
ask questions. However, does the Board have

guestions? |If not --
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VICE CHAIR M LLER. Well, what exactly is

she being proffered as an expert in?

M5. BEGGS: The input -- the inpact that
this project woul d have on t he val ue of the properties
in the Wodrow, if it goes forward.

CHAI RPERSON GRI FFI'S:  Ch, that's not what
| heard you first say.

VICE CHAIR M LLER Yes. No, what | nean
is, you know, is she an expert in real estate, expert
inresidential real estate, expert in residential?

M5. BEGGS: W can break it down. Ms.
Spurl ock, we -- let ne ask her.

VICE CHAIR M LLER.  Ckay.

M5. BEGGS: Wuld you describe what your
practices primarily consist of?

M5. SPURLOCK: Ri ght. | have sold
condom niuns and co-ops in northwest D.C al nost
exclusively for about the last 10 to 12 years. | do
have numerous awards from ny conpany and | am a top
sal esperson with Long and Foster.

CHAI RPERSON GRI FFI' S:  Excellent. So your
testinmony is going to be based on, your expert
testinmony, your experience with |isting and sal e?

M5. SPURLOCK: Right.

CHAI RPERSON GRI FFI'S:  Prices and cl osi ngs
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on residential properties. |Is that correct?

M5. SPURLOCK: How certain things inpact
when | take someone into a property and they observe
certain things. |If they observe a wall, they react
sonmetimes certain ways. | f they observe that it's
dark, they are going to react a certain way.

CHAI RPERSON GRI FFI'S: | ndeed.

M5. SPURLOCK: So that was basically what
| was going to tal k about.

CHAI RPERSON @RI FFI S: Ckay. s that
di fferent than appraising properties?

M5. SPURLOCK: Yes, | amnot an apprai ser.

CHAI RPERSON GRI FFI S: Ckay. Any ot her
guestions? Does the applicant have any questions?
Very well. | think we can nove ahead and establish
Ms. Spurlock as an expert witness in real estate
sal es.

M5. BROMN:. |I'msorry. | do have a very
gui ck questi on.

CHAI RPERSON GRI FFI'S: Yes?

M5. BROMN: | apol ogi ze. Have you ever
sold --

COURT REPORTER: State your nane, please.

M5. BROAN: Carol yn Brown fromHol | and and

Kni ght on behalf of the applicant. Have you sold
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condos or co-ops in the Wodrow buil di ng?

MS. SPURLOCK: No, | have not.

M5. BROMN: Have you sol d condos anywhere
on California Street?

MS. SPURLOCK: | have listed and sold
properties on California Street.

M5. BROWN: How | ong ago?

MS. SPURLOCK: | have not sold -- oh,
within the | ast couple of years.

M5. BROWN: Ckay. In this block?

M5. SPURLOCK: No, no, not directly in
t hi s bl ock.

M5. BROMN: Thank you.

CHAI RPERSON GRI FFI'S:  Very well. | think
we can establish Ms. Spurlock inthe linmted scope is
what |'munderstanding is the expert testinmony woul d
cover and that's the listing, sales and, as you said,
the reaction of potential purchasers to elenments in
the unit. | think that's perfectly appropriate.
Let's nove ahead.

M5. BEGGS: Ckay. Ms. Spurlock, at our
request, did you preview the apartnents at the
Woodr ow?

M5. SPURLOCK: | did. | previewed themon

April 17'", yesterday. | deliberately waited until
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later in the afternoon after it stopped raining, so
could see what the light effect would be.

M5. BEGGS: Did you formopinion as to the
average value of the apartnents, based on your
research and your preview of the apartnents?

M5. SPURLOCK: Yes, | did.

M5. BEGGS: What is that opinion?

M5. SPURLOCK: | think the average val ue
of the apartnments woul d be sonewhere around $500, 000.

M5. BEGGS: And did you have an
opportunity to reviewthe plans that are proposed for
the building on top of the adjacent little store?

M5. SPURLOCK: Yes, | did.

M5. BEGGS: And did you forman opinion as
to the effect that that project, if it went forward,
woul d have on the value of the apartnents at the
Woodr ow?

MS. SPURLOCK: Yes, | did. | do believe
t hat having so many, it works out to about two-thirds
of the building is going to be inpacted by a brick
wal | or patios or different structures that would be
t here. The top floor is going to be affected by
pati os. It is going to be affected by a roof |ine
and, of course, every apartnent building always has

its -- whatever goes up on the roof, the bl ocks and so
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forth for the stairway. It would have the AC
conpressors up there.

So the top fl oor of the Whodrow woul d have
a noise level fromair conditioning units and that
sort of thing, which I will also nention while |I'mon
that, the Wwodrow is not an air conditioned buil ding.
And so by blocking a lot of the air flow that these
peopl e -- even yesterday they had their w ndows open,
nost of them are probably going to have to put in
wi ndow air conditioning units, because it is going to
affect the air flowinto this building, in ny opinion.

M5. BEGGS: Did you forman opinion as to

how great a dim nution in value m ght be visited upon

that -- the residents of that building by this
proj ect ?

M5. SPURLOCK: Well, | think probably each
apartnent they are going to be affected, | think,
differently on different levels, but | think an

average woul d be around 15 percent per apartnent.

V5. BEGGS: Did you -- was any part of
your opinion infornmed by the changes that wll take
place in that alleyway when it changes from a
commercial alleyway trash to a residential alleyway?

M5. SPURLOCK: Yes, the alleyway that

you' re | ooki ng at, when you | ook at this picture, that
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is the apartnents that are going to be affected. They
are going to lose all that afternoon light. They are
going to lose that air flow. And right at the base of
that, right nowthere are -- the trash cans fromthe
comercial building are already there and that is al so
going to be the -- fromthe drawi ngs and architecture
things that | have seen, that is going to be the
all eyway that will be used for all the trash fromthe
apartnent buil di ng.

So that is going to be a noise | evel when
trash cans are renmoved fromthere and it's al so goi ng
to be another reason that the people will not be
keepi ng their w ndows open probably. It could make
somewhat of a difference anyway.

MS. BEGGS: And did you have an opi ni on on
what the effect of having two tiers of rooftop
terraces woul d have on the clients that you m ght be
taki ng around to such a buil di ng?

M5. SPURLOCK: wll, | -- you know,
depending on what people do with their rooftop
terraces, sonetinmes peopl e decorate themand they are
| ovely and sone people, you know, put a lot of junk
out there on them and they are not |ovely. Sone
peopl e entertain. There could be nusic noise |evels

and different things. The wi ndows that are on the
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side of the building, it's bedroons from these
apartnents and kitchen wi ndows, and so they are going
to be very definitely affected by having terraces
like, I don't know, 10 or 15 feet fromtheir bedroom
and their kitchen w ndows.

M5. BEGGS: And did you forman opinion as
to the possible affect of -- on the five units that
are not positioned facing the store?

MS. SPURLOCK: Yes, | feel that the
additional units that are on the other side, they are
going to be affected sinply because when the val ue
goes down on the ones that are affected, the appraised
val ue wi I | be goi ng down on the buil ding and t hen t hey
are going to be affected, because they are going to
say | have the sanme square footage. However, it is
going to be affected in an appraiser comng in and
saying that's the square footage, that's what it is.

MS. BEGGS: So in other words, the
appraisers will be influenced by the conparables
regardl ess of which side of the building they are
situated on?

M5. SPURLOCK: Exactly. That's exactly
what they wll be |ooking at. Appr ai sers can,
obvi ously, go out into an area and go around and the

Kal orama property values are very high for sone
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nei ghbor hoods. However, naturally, they are going to
go within the building. And so it will inpact the
entire building.

M5. BEGGS: Thank you. Nothing further.

M5. SPURLOCK: Ckay.

CHAI RPERSON GRI FFI'S:  Any questions?

VICE CHAIR M LLER: Um hum Your opinion
that the value will go down 15 percent, is that based
on how peopl e woul d perceive the apartnents, because
of the change in the light and/or is it based on the
appr ai sal goi ng down?

M5. SPURLOCK: No, | based it nore on the
enotion when | show a property, people buy by enotion

first. And when they go into a property and it's
quite dark or there is a brick wall, they are
affected. And ny feeling is if |I take themin and

they know there is going to be a brick wall, that's

one thing. But sometinmes seeing it is quite enotional

and they will say well, if it's X amount of dollars
less, | could live with the brick wall, but for this
price, I'mgoing to go to one of the newer units that

doesn't have a brick wall.
VICE CHAIR M LLER And based on your
experience in selling in the real estate nmarket, have

you come upon a simlar situation where an abutting
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property, you know, was built to a higher |evel
bl ocking some of the light and, in fact, the
nei ghbori ng properties val ues went down?

M5. SPURLOCK: Well, very definitely one
of the buildings that just comes to ny mind that | --
it's a co-op also, it's 1 Scott Circle, and the hot el
that was built next door to that building, | nean,
that's one of the old, old buildings in the city and
a hotel went up next door to it and the wall is solid
brick. And so when you wal k i nto those apartnents, it
-- you know, | have had many people just turn and wal k
out. They cannot deal with just |ooking at a brick
wall. So I think that's a really good exanple of a
pl ace that was there and all the w ndows were there
and then the brick wall went up.

VICE CHAIR MLLER And is it a simlar
di stance between the buil di ngs?

MS. SPURLOCK: Yes, it is.

VICE CHAIR M LLER.  Ckay.

VB. SPURL OCK: Yes, it's probably
somewhere around 10 feet. Now, there aren't any
terraces. This is all solid.

VICE CHAIR M LLER: Oh, we were just
saying did you say, in effect, that there was a price

di fference after the building went up?
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M5. SPURLOCK: Onh, yes.

VICE CHAIR M LLER: And was it 15 percent
or how do you get that 15 percent?

MS. SPURLOCK: You know, that | don't
really -- | can't really say with the Scott, because
at the time that building went up, | don't know what
the prices, you know, really were. That hotel, |
really don't know what year it went up. And | don't
know if it was 15 percent.

CHAI RPERSON GRI FFI' S:  What year about was
it built?

M5. SPURLOCK: My guess woul d be that that
bui l di ng probably went back -- up somewhere in the
'80s, 1980s. And that really is nore of a guess.

CHAI RPERSON GRIFFI'S:  So if | understood
your anal ogy, what you were sayi ng was once that hot el
went up, that there was a | oss in val ue of 15 percent.
So the day that that went up, is it selling for |less
than 15 percent of what it was in the '80s today?

MS. SPURLCCK: Well, | do know that when
| sell anything in the Scott, in the section that is
abutted up to that wall, the prices have to be | ower,
because you can't even get soneone to walk in there,
unl ess the price is really | ow

CHAI RPERSON GRI FFI'S:  Ckay.
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VICE CHAIR MLLER. | was just wondering

if you can articulate any nore how you arrive at 15
percent or is it just something you know from your
experience?

M5. SPURLOCK: | think it's probably nore

experience. | gave a range of 12 to 18 percent and so
we just rounded it down to a 15 percent. | think the
upper floors, | think, will be affected |ess, other
than they will have a noise level. | think the second

and the third floor, they are going to be in the dark.
There just isn't going to be -- you know, when | stand
at the wi ndow and | ook up, on the third floor you can
see the sky.

On the second floor they are in the dark.
Soit isreally going to put an i npact on those units,
| think, the second and third floor. The fifth floor,
| think, will get the less inpact. The fourth floor
is going to get inpact, but not as nuch, because you
can still see up over the structure.

CHAI RPERSON GRI FFI'S:  You' re t al ki ng about
t he Whodrow now, right?

M5. SPURLOCK: Yes. |'mtalking about --

CHAI RPERSON GRI FFI'S:  Okay.

M5. SPURLOCK: You're | ookingright at the

side of the building, the second, third, fourth and
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fifth floors.

CHAI RPERSON GRI FFI S: Is that the only
fenestration on those units?

M5. SPURLOCK: Onh, yes.

CHAI RPERSON GRI FFI'S:  CQut the side?

M5. SPURLOCK: Right.

CHAI RPERSON GRI FFI'S:  And those are one-
bedroom units that you went into?

MS. SPURLOCCK: One and two-bedroomunits
and nost of those wi ndows there are bedroom wi ndows.

CHAI RPERSON GRI FFI'S:  What does $500, 000
buy?

MS. SPURLOCK: And kitchen wi ndows.

CHAI RPERSON GRI FFI'S: A one-bedroon®? |'m
just trying to --

MS. SPURLOCK:  Yes.

CHAI RPERSON GRI FFI S: You said a unit
woul d be $500, 000.

MS. SPURLOCK:  Yes.

CHAI RPERSON GRI FFI'S:  And you're talking
about the one-bedroom

M5. SPURLOCK: That's the average between
t he one and the two-bedroom

CHAI RPERSON GRI FFI'S:  Okay. Cood.

MS. SPURLOCK: The | ast --
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CHAI RPERSON G(RIFFI'S: It's an average.

M5. SPURLOCK: -- unit in there sold at
$550.

CHAI RPERSON GRI FFI'S:  Ckay. Well, let me
be clear. W're looking at three wi ndows there and
you're saying that starts with, | guess, the second,
third floor.

MS. SPURLCCK:  Um hum

CHAI RPERSON GRI FFI'S: Right?

M5. SPURLOCK: The top floor --

CHAI RPERSON CGRI FFI S: One, two, three

Wi ndows.
MS. SPURLOCK: -- is the fifth floor.
CHAI RPERSON GRI FFI'S:  Okay.
M5. SPURLOCK: It will be inpacted, but
t he | east.

CHAI RPERSON GRI FFI'S: Right. So you have
two, three, four show ng.

M5. SPURLOCK: And it starts with the four
-- right.

CHAI RPERSON GRI FFI'S: This is | ess inpact.

MS. SPURLOCK: And the second and third
floors are going to be left pretty much in the dark
| ooking at a wall.

CHAI RPERSON GRI FFI S: Ckay. But those
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three wi ndows are the only wi ndows in those units?

M5. SPURLOCK: In the front units there
are front wi ndows and the one -- the units -- see they
are divided up front and back. So the units in the
front of the building, | don't know if there is a
picture that shows the front of the building or not,
but they have rather large windows. So, as | said,
they are going to get light through that. But the
back units on there, they are going to be pretty much
left in the dark.

CHAI RPERSON GRI FFI S: Ckay. So if |
understand you correctly, those units that we're
| ooki ng at that front Phel ps have wi ndows fronting on
Phel ps Pl ace, right?

M5. SPURLOCK: | don't -- I'm sorry, |
didn't hear what you said.

CHAI RPERSON CRI FFI S: And then in the
rear. GCh, | probably shouldn't do that.

M5. SPURLOCK: |'msorry. Right. Yes,
that's the front towards the street there. They have
| arge windows and then that side window is their
kitchen in nost of them Some of themhave turned it
into sonething else. But nmost of themit's their
ki tchen wi ndow.

CHAI RPERSON GRI FFI'S:  Ckay.
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MS. SPURLOCK: Then you go back into the

bat hroom wi ndow and that -- no, no. Back, the second
window in is the bathroomtier. No. There, that's
the bathroom tier. And then you start the other

apartments.

CHAI RPERSON @RI FFI S: Ckay. It's a top
heavy T-building with a doubl e | oaded corri dor.

M5. SPURLOCK: Vell, yes, the corridor
goes up through the center of it, yes, and then you
have apartments down on this side and then over.
didn't actually go into the apartments on the other
si de.

CHAI RPERSON GRI FFI'S:  Okay.

MS. SPURLOCK: Because that wasn't where
t he buil di ng was.

CHAI RPERSON GRI FFI'S:  How many units are
there on a floor?

MS. SPURLOCK: Three units on a floor, so
there's two on this side of the building and one on
t he ot her side.

CHAI RPERSON GRI FFI'S:  Okay. Excellent.

MS. SPURLOCK: There is 15 units in the
entire building.

CHAI RPERSON GRI FFI'S:  Cot cha.

M5. BEGGS: Can | just let the record
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reflect that this side of the building refers to the
side that faces the --

MS. SPURLOCK:  Yes.

M5. BEGGS: -- project and the other side
| ooks out the other direction.

M5. SPURLCOCK: Ri ght. I'"'m not being
specific. |'msorry.

M5. BEGGS: That's all right.

CHAI RPERSON GRI FFI S: Ckay. Any ot her
guestions?

VICE CHAIR M LLER: So the part of the
building that faces the back, does that have any
wi ndows, other than what's on the side that would be
bl ocked?

M5. SPURLOCK: Yes, it -- really, the
pi cture doesn't take you all the way to the back of
t he buil di ng. But the back, those bedroons are --
there's a t ownhouse back there that's al ready bl ocki ng
some of that. So you're just going to get nore and
there's going to be less light going and filtering
back to that back part of those units. |'m probably
not describing it very well, but at |east you have a
photo to look at and if you put the architectura
drawi ngs up there, you will see what it blocks off.

Oh, | didn't see that. Yes, that shows
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the front. Okay.

VICE CHAIR MLLER. D d you go into those
apartnents that are in the back?

MS. SPURLOCK:  Yes.

VICE CHAIR M LLER:  You di d?

M5. SPURLOCK: Yes, | did.

VICE CHAIR M LLER:  Ckay.

M5. SPURLOCK: | did not gointothe units
that are on the opposite side of the building. This
here, they just pointed out to ne does show the
wi ndows on the front of the building, this picture
down here on this side. It shows that there are
rat her | arge wi ndows there on those front apartnents.
Yes, so see the apartnments in the front still have
t hose wi ndows. The apartnments in the back they |ose
a lot.

VICE CHAIR M LLER So it's your point
about the apartnents in the back that even t hough t hey
may have wi ndows that they have this townhouse across
fromit, so therefore that's blocking sone of the
light that would go through those w ndows?

MS. SPURLOCCK:  Um hum

VICE CHAIR M LLER  So t hey woul d get sone
light, but --

M5. SPURLOCK: Right now, they are getting
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some | i ght, because the ones at the back that have the
-- that old townhouse, that structureis in pretty bad
shape, but if -- that's already there and so once
there is nore put out in front of that, they really
| ose their |ight.

VICE CHAIR MLLER And how many

apartnents are we tal king about there, three?

M5. SPURLOCK: Yes, | think you are
tal king about -- the first floor is already pretty
dark, so -- because it's already down there. The

second floor, the third and so what would that be,
probably three apartnents.

VICE CHAIR M LLER: Thank you

M5. SPURLOCK: Um hum At the back. They
asked me about the back, yes.

CHAI RPERSON GRI FFI'S:  Good. Cross?

M5. BROMN | just have a couple quick
guestions. Wen you say that the val uabl e decrease by
15 percent, does that nean that's the value that you
woul d put on the sale price? Because you're not an
apprai ser, would you --

M5. SPURLOCK: No, |I'mnot an appraiser.
What that would nean, and |I'm working on today's
prices, if -- to take an average of the apartnents of

$500, 000, right now even knowi ng that this building
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woul d be going up, | would put a | ower price on those
apartnments.

M5. BROWN:  For the three?

M5. SPURLOCK: At |east the three, and the
ot her ones you have to | et everybody know and so t hey
are going to -- you're going to get into some
negotiations any tine there is a structure going up
besi de t hem

M5. BROMN: \When were the plans for the
addition first made public to the conmunity?

M5. SPURLOCK: | have no idea. | have
only been contacted | ast Friday on this project.

M5. BROM: kay. And do you have any
i dea what the sal es have been in the Wodrow since the
-- since last, oh, a year ago, April?

M. SPURLOCK: | have copies here, yes.

M5. BROMN: And are you aware that those
prices reflect after the plans for this project were
made known at a three story version or with an extra
floor?

MS. SPURLOCK: | do know that the |ast
sale took place in Septenber of '05 and | have a
record of what the person paid. Anyt hing else, |
woul d say, woul d probably be hearsay.

M5. BROAN: And would you say that that
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dropped 15 percent from the previous values of the

bui | di ng?

M5. SPURLOCK: | honestly don't know. |
was not involved in pricingit. | was not involved in
the sale. |'mjust saying that --

M5. BROMN: That you don't know?

M5. SPURLOCK: Right. At that point, no,
| do not know.

M5. BROAN. You said that you studied the
pl ans for the new proposed addition. Are you aware
that the trash facility is conpletely enclosed within
t he buil di ng?

MS. SPURLOCK: No, | was told that the
al l eyway where the trash cans are now is going to be
used for the trash renoval for the building, that
there really was not anyone that nade it plain that
there woul d be trash anywhere el se.

M5. BROMN So you have no first hand
know edge?

MS. SPURLOCK: No, | have none.

M5. BROAWN. Are you awar e that the Wodr ow
buil ding uses that alley, the private alley between
the Ney property and the Wodrow, are you aware that
they use that for their own trash renoval ?

M5. SPURLOCK: No, it doesn't appear to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

358

have any trash cans in there at all. It does appear
to be a small little wal kway that they can go out
there, but | honestly did not see any trash cans out
t here.

M5. BROMN: Ckay. Are you aware of the

easenment that the Ney's have granted the Wodrow for

t hat ?
MS. SPURLOCK: No, | was not told of that.
M5. BROMN:  You have no know edge about
how -- what type of air conditioning units would be

used in the building or where? You have no basis for
knowi ng what type of units, why they woul d need t hem
you're just supposing that. |Is that correct?

M5. SPURLOCK: Well, it gets pretty hot in
Washington in the sunmer and if you can't open the
wi ndows, nost of us go to air conditioning. So it's
a matter of choice whether they want to or not.

M5. BROMN: Right.

M5. SPURLOCK: |'m not saying anyone has
to.

M5. BROMN Ri ght. And then the co-op
buil ding also has the option of putting in centra
air.

M5. SPURLOCK: I would say in that

building it would be very difficult to put central air
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in. | think that that building, because of its age
and di fferent things about it, would al nost have to go
to window units. And |I'm not an expert on that, so
that would be a matter of choice. | don't know

M5. BROAN: Correct. You don't know. And
finally, you stated that there are three units per
floor and you said that two of the units were on the
north side of the building and that only one was on
the south side of the building, correct?

M5. SPURLOCK: Now, if | can figure out
which is the south. The side that faces the buil ding
where the construction is expected to be, there are
two units, one in the front that has a front w ndow
and then one behind it. And | did not go in the other
units that are on the other side.

M5. BROAN. Did you get an opportunity to
| ook at these photographs that were submtted to the
record?

M5. SPURLOCK: Just when she was show ng
t hem

M5. BROMN: Ckay. Can you |ook at
photograph No. 1, look at the top floor of the
Woodr ow?

MS. SPURLCCK:  Um hum

MS. BROM: And | ook at the one, two,
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three, fourth w ndow over and can you see through to
t he other side of the buil ding?

MS. SPURLOCK: Yes, that's Helen and |
don't know her |ast nane. That is her unit and she
will be probably | ooking out at the stairs or HVAC,
what ever that structure is that's on the top of the
dr awi ngs.

M5. BROMN: But you can see sky straight
t hrough to the other side.

M5. SPURLQOCK: She can. She has
absol utely the best apartnent in the buil ding, because
she will continue to have a terrific view.

M5. BROWMN: So this back unit also has
sout hern exposure?

M5. SPURLOCK: Yes, she definitely does.

M5. BROMAN: Ckay.

MS. SPURLOCK: This one here, these
wi ndows are what wi |l be bl ocked.

M5. BROWN:  And then --

MS. SPURLOCCK: This one here not --

M5. BROMN:  You' ve answered ny question.

M5. SPURLOCK: Ckay. Sorry.

M5. BROAWN: And then this is a front unit
here that al so has w ndows facing west?

MS. SPURLOCK: Whatever this is, this is
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the front, yes.

M5. BROM: kay. So even with a wall
going up, every unit will still have either a western
exposure or a southern exposure?

M5. SPURLOCK: Um yes, these units do go
t hrough. These are the bedroom wi ndows, yes.

M5. BROMN: And did you | ook at any shadow
or sol ar studies?

MS. SPURLOCK:  No.

M5. BROMN: To determ ne how | ong they
woul d be in light?

M5. SPURLOCK: No, | did not.

M5. BROWN: O dar kness?

M5. SPURLOCK: | just previewed them
yesterday afternoon and that's all | did.

M5. BROMN: Okay. Thank you.

M5. SPURLOCK:  Sure.

M5. BROWN: That's all.

CHAI RPERSON CGRI FFI'S:  Thank you very much.

M5. SPURLOCK: kay. Can | go?

MS. BEGGS: Um hum

M5. SPURLOCK: All right. | do need to
| eave. Thank you.

(Whereupon, at 6:00 p.m a recess until

6:01 p.m)
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CHAI RPERSON GRI FFI S: How many nore

wi t nesses do we have?
MS. BEGGS: This one shoul d be very brief.
This one should be very rapid and then we have one,

two, three, four, five, each of which should be very

gui ck.

CHAI RPERSON GRI FFI'S: I ndeed. Does that
answer your question? | need to take two m nutes.

(Whereupon, at 6:01 p.m a recess unti
6:02 p.m)

CHAI RPERSON GRI FFI S: Ckay. Let's nove
ahead.

M5. BEGGS: Yes, woul d you state your name
and address for the record, please?

M5. ROTA: My nane is Julia Rota, 1816
Kal orama Road, N. W

M5. BEGGS: Julia, will you just describe
the pictures that were taken at your building at the
Wbodrow t hat you plan to submt into evidence today?

M5. ROTA: Ckay. The first picture on the
easel on the far right is taken from the Wodrow
buil ding, Apartnent No. 52, in the norning and it
shows a view of the California Street and the
California House and California Court. So you can see

what the sun is doing in the norning.
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CHAI RPERSON GRI FFI'S:  Ckay.

M5. BEGGS: And this is a typical viewout
of a wi ndow | ooki ng northward fromthe Wodrow?

M5. ROTA: Yes.

MS. BEGGS: (kay.

MS. ROTA: About north/northwest.

MS. BEGGS: North to northwest, okay.
Next picture.

M5. ROTA: (kay. The next picture, which
isif you're follow ng al ong i n your packets, thereis
No. 2 in that packet. That was taken in the m ddl e of
March. 1t was kind of a cloudy day and it was around
6:00 in the afternoon. And that shows the sun comni ng
onto the little townhouse building and The Envoy,
which is what sonme of the wi ndows | ook out onto from
t he north/northwest side of the Wodrow.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MS. ROTA: So that just gives you an

exanple of the light that comes in and that's on a

cl oudy day.

CHAI RPERSON GRI FFI'S:  d ear.

M5. BEGGS: Next picture.

M5. ROTA: The next picture is again the
same day, Apartnent No. 52. It was a cloudy day, late
inthe afternoon and that just gives you -- |'mnot an
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expert photographer at all, so |I don't know how to
allow for light changes, but that just shows you that
the light directly cones in fromthe wi ndow. You can
see the reflection on the table and on the chair, on
the seat of the chair on a cloudy day. So on a not
cl oudy day, the sun comes pouring right in.

M5. BEGGS: Okay. Now, we want to go to
the second board. Should we again |abel these
pictures 1 through 67

CHAI RPERSON GRI FFI'S: Do you see those?

M5. BEGGS: Wuld that be hel pful if we
| abel them 1 through 67

CHAI RPERSON GRI FFI'S:  Yes, 1 through 6 is
great.

M5. BEGGS: (kay.

CHAI RPERSON @RI FFI S: I'm sorry. | may
have m ssed it. \Wat floor?

M5. ROTA: Fifth.

CHAI RPERSON Rl FFI S: This is the top

floor?

M5. ROTA: The top floor.

CHAI RPERSON GRI FFI'S:  Okay. kay.

M5. BEGGS: That's where vyou live,
correct?

M5. ROTA: Currently, yes.
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M5. BEGGS: (kay.

M5. ROTA: Yes.

M5. BEGGS: COkay. W'Ill nake No. 4 the
one from Wodrow 33. And the next board?

M5. ROTA: Ckay. And the next board, that
was taken a couple of days ago on the 15"

CHAI RPERSON GRI FFI'S:  You had your screen
filter on the canmera that one.

M5. ROTA: From apartnment -- actually,
that's just the w ndow screen.

CHAI RPERSON GRI FFI'S:  Look at this one.

M5. ROTA: And we coul dn't take the w ndow
screen of f.

CHAI RPERSON GRI FFI'S: | ndeed.

M5. ROTA: So it was taken through the
screen.

CHAI RPERSON GRI FFI S: | thought mny eyes
wer e goi ng.

M5. ROTA: No. No, they are fine.

CHAI RPERSON GRI FFI S: | didn't have any
focus on that one.

M5. ROTA: That's Apartnent No. 33, so
it's one of the apartnments in the back.

CHAI RPERSON GRI FFI'S:  CGood.

IVB. ROTA: That's m d-afternoon, a
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somewhat cl oudy day. Okay. The second picture or
guess - -

MS. BEGGS: No. 5.

M5. ROTA: No. 5, sorry, that's the
interior viewof the living room The sanme tinme m d-
afternoon and it shows the |ight that cones pouring
directly inthat illum nates the roomand you can see
t he shadows and the |ight and what's happeni ng.

CHAI RPERSON GRI FFI'S:  Okay.

M5. ROTA: The sixth picture.

CHAI RPERSON GRI FFI'S:  Yes, all 33?

M5. ROTA: The sanme Apartment No. 33

CHAI RPERSON GRI FFI'S:  Third floor or 33,
is that right?

MS. ROTA: Yes, yes.

CHAI RPERSON GRIFFIS: W're catching on
fast. Okay.

M5. ROTA: And this shows the Iight howit
goes all the way to the opposite end of the apartnent.
It shows you the force of the light and how it
illum nates not only the i medi ate room but the foyer
and also the far roomat the other end all the way to
t he back wal | .

VICE CHAIR MLLER. |I'msorry, is this a

front apartnment or a back apartnment?
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M5. ROTA: This is the back apartnent.

VICE CHAIR M LLER This is a back
apartnent ?

MS. ROTA: Back.

VICE CHAIR M LLER. Ckay. Thank you.

M5. ROTA: Umhum And you can see the
reflection on the mirror how nuch |ight cones in.

CHAI RPERSON GRI FFI'S:  Okay.

M5. ROTA: And this is maybe around 3: 00
or so. So the sun is still turning westward at that
tinme.

CHAI RPERSON GRI FFI S: Very good. Any
guestions? Anything el se? Any cross?

VICE CHAIR M LLER | just have a question
on this back apartnment. \Where are there wi ndows in
t his back apartnent?

M5. ROTA: Say that again?

VICE CHAIR M LLER: I n the back apart nment
there are windows that you are showing the |[ight
coming throughit, is the one that's across fromwhere
the building mght be built, correct?

M5. ROTA: Ch, yeah, yes.

VICE CHAIR M LLER. Ckay. But where are
the other windows in the apartnent?

M5. ROTA: One is farther back where the
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bedroomis and on that side that's it.

VICE CHAIR MLLER. On a different side.
I's that correct?

MS. ROTA:  No.

VICE CHAIR M LLER: On the sane side?

M5. ROTA: On the sane side.

VICE CHAIR M LLER:  Ckay.

MS. ROTA: There is one bedroom wi ndow.
Did | get that right?

UNI DENTI FI ED SPEAKER: | f you don't, say
you don't know, because you don't |ive there.

M5. ROTA: Oh, well, | don't live there,
that's true.

CHAI RPERSON @RI FFI S: But | think your
guestion is very sinple and it woul d be typical of all
t he back apartnments. She is trying to establish where
t he wi ndows are. Take 33, that you were in their
phot ographing it, 33, 43, 53, naybe that's the way it
goes. The back apartnments, where are the w ndows?
That's your question, is that right?

VICE CHAIR M LLER: Yes, yes, that's ny
guesti on.

CHAI RPERSON GRIFFI'S:  So we just need to
have sonmeone that can answer that question and pull it

t oget her here.
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M5. STARR | have a back apartnment and

m ne i s unusual because I"'mon the top floor. So I'm
speaking only about where the wi ndows are and not
about the inpact of light or no light. There are
wi ndows on three sides. There are the w ndows that
you see in the photographs which are very inportant
Wi ndows.

In the back apartnents those are the
living room They are not nerely bedroomand kit chen.
For me it's ny living room window, it's mnmy bedroom
wi ndow, and for everybody below nme it's the sane.
Then we have wi ndows on what is the east side of our--
approxi mately, the east side of our building.

Those wi ndows face onto The Envoy, which
is anine story building that is about 50 feet away or
so. | nean, | can't really neasure it because it's
thin air, but about 50 feet away, and | don't know
about the other owners of back units, but | have a
shade or a shutter on every one of those w ndows and
| never open themat all. |It's just light that you
have to gi ve up because there is no privacy. Thereis
-- you know, you're dominated by this nine story
bui | di ng.

Then coming around there are wi ndows on

the building in our units that face to t he sout heast.
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In my unit I'mfortunate because those | ook into sone
roof terraces on townhouses, but they are not fully
bl ocked. As you go farther down, they are definitely
bl ocked by the next, the houses next door. And while
| have returned --

VICE CHAIR M LLER Wi t, and how far away
are those conpared? You said one side was -- you had
wi ndows that were 50 feet away, approximtely, from
the building across fromit and on this third side,
how far away are they fromthe other buil ding?

MS. STARR Probably about 10 feet, 10
feet, very close.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MS. STARR If I could, if you' re done
with that, | would like to just -- as long as | have
come back up here, because | amthe person who bought
t he apartment for $550,000 last fall. There was the
guestion asked by the applicant's attorney of our
Wi tness as to whether those prices would have al ready
reflected or should not have already reflected this
proposed project because, in ny case, that sale
occurred after this project originally was di scussed.

And | do want to say that | asked. | was
not famliar with the neighborhood. | haven't been

living in the neighborhood for many years and | was
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advi sed by a friend who lives in a nearby building to
ask the listing broker whether there was a project
goi ng up next door, and the listing broker expressly
said to me there will never be a project there. They
will need too many vari ances.

| offered full price and | settled in two
and a half weeks. And had | known, had | been told
that this had already been to HPRB, | can assure you
| would not have paid full price. | probably would
have of fered under $500, 000.

CHAI RPERSON GRI FFI'S:  Okay.

M5. STARR. And |'m pretty clever about
buying real estate, so | think that the 15 percent
that Ms. Spurlock referred to is probably right for
me just knowing that it could go up.

CHAI RPERSON GRI FFI'S:  Ckay. | appreciate
t hat .

M5. STARR And | think it --

CHAI RPERSON GRIFFI'S: W' re del ving wel |
i nto specul ati on.

VB. STARR: W're definitely into
specul ation, but we have another agent we asked who
lives in the nei ghborhood who has --

CHAl RPERSON R FFI S: After your story

we' re supposed torely on the testinony of the agents?
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Ckay. Sorry.

M5. STARR  Well, no, we have a letter
that we haven't gotten in yet and we woul d Ii ke to get
it in.

CHAI RPERSON GRI FFI'S: Okay.

VB. STARR: This is probably an
appropriate tine, so we can nove onto other issues,
and this is a letter from Jim Bell from Washi ngton
Fine Properties who lives in our neighborhood, has
sold units in our building and knows our nei ghbor hood
t hor oughl y.

And we asked him would you tell us what
you t hink m ght happen to the val ue of our buil dings,
woul d there be -- of our units facing this project,
woul d there be dimnishment in value because of the
| oss of I|ight. And, coincidentally, he picked 15
percent and we have his letter, too.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BEGGS: Hand it up. Phil Hendrickson?
Ch, 1'Il give it to him Wuld you state your nane
and address for the record?

MR. HENDRI CKSON: Yes. M nane is Phi
Hendrickson and | live at 1835 Phelps Place in
Washi ngton, D.C, otherw se known as the Wodrow.

VICE CHAIR MLLER. |'msorry, could you
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repeat your nane? W missed it.

MR. HENDRI CKSON: It's Phil Hendrickson.

M5. BEGGS: And, Phil, could you describe
for the Board what you believe woul d be the inpact on
your buil di ng and your personal circunstances if this
project were to go forward?

MR. HENDRI CKSON: Yes. Firstly, let me
first say that | amhere in two capacities, one as an
owner and a resident of the Wodrow and, two, as the
presi dent of the Wodrow Co-op. So | am speaking
today al so for many of the nmenbers who can't show up
today to speak about this project and you wll hear
from many, as you have already done so, about their
feelings. But | can speak for the rest of the Wodrow
and | will speak for nyself as well.

| moved -- | was born here in D.C. and |
nmoved back after living in several different cities
across the country to live and raise a famly in
Washi ngton, D.C. and | chose the Wodrow for several
reasons, for light, for the air, for the safety and
for the quiet of the neighborhood. MW wife is a
pr of essor and she works fromhonme so the |iving room
whi ch i s the wi ndow t hat you have been speaki ng about,
which is bathed in light in the afternoon, is where

she reads and wites.
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It is also the playroom for ny daughter
who is a year and a half and we are pl anni ng on havi ng
anot her child later this year. So we are, hopefully,
| ooking to raise a famly in the Wodrow and we chose
t hi s buil ding because of its |ight and air, safety and
gui et .

| am a graphic artist and light and air
are two very essential parts of ny life and ny
happi ness living in the Wodrow, and the prospect of
having a wall and terraces replacing the view and t he
light and the constant air that comes through our
nort hwest faci ng wi ndows woul d change dramati cal |y our
l[ifeinthe building. | thinkit's fair to say, like
Hel en just nentioned, | would have thought tw ce and
per haps not chosen to nove into the Whodrow had this
structure existed or if | knew that the structure
woul d exist in the future.

And based on t he testinony you have heard
fromreal estate agents and perhaps your own thoughts
about t he market and purchasi ng a honme, the thought of
a 15 percent dimnishnent in val ues would equate for
our building to a little over a mllion dollars in
| oss of value for the 15 units. Shall | continue?

| wanted to state also that it was

nmentioned earlier that the alley between the Wodrow
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and t he proposed project building to our north, I want
to make it very clear here that we do not use that
alley for garbage. Qur trash is kept in our basenent
and is carried out through the front door of our unit.
So we don't use the alley at all for garbage.
Cccasionally, people will go out that back alley or as
egress fromour back patio, but it is not used by the
Woodr ow for garbage.

Further, the prospect that | have heard
that there will be a scooter on-ranp/off-ranp through
the alley is extrenely disconcerting. |If any of you
have ridden scooters or been around scooters -- our
[iving roomw ndow | ooks out over this building and we
have our wi ndows open all the tine.

It's a lot of -- it seens like all the
wind in D.C. cones fromthat direction. | don't get
any wind comng in fromany of the other wi ndows in
our building. So, as previous testinony to the effect
of air, | can say as a matter of fact that these
wi ndows that face northwest provide nore than just
light. They provide lots of fresh air. Ckay.

As you have heard, the church across the
street also serves as a day care center where | take
nmy daughter and we are quite fortunate to have a day

care center across the street. And | just would like
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to say that with current traffic conditions, | can
easily say that the nost dangerous thing | do with ny
daughter every day is crossing the street in front of
our bui | di ng.

There i s just a good deal of traffic today
and t he t hought that there would be additional traffic
and/ or scooters racing out of the sidewal k and down
the street is just sonething that | would consider a
safety hazard for me and for nmy famly

CHAI RPERSON GRI FFI'S:  Very wel | .  Anyt hi ng
el se?

M5. BEGGS: There's nothing further.

CHAI RPERSON GRI FFI'S:  Questions?

M5. BEGGS: Nothing further.

VICE CHAIR M LLER | just have a few
gui ck questions. Wich apartnment are you in?

MR, HENDRI CKSON:  23.

VICE CHAIR M LLER So are you in the
front, the back?

CHAI RPERSON CGRI FFI'S:  Back, second fl oor.

VICE CHAIR M LLER: Second fl oor, back.

MR HENDRI CKSON:  Yes.
VICE CHAIR M LLER And how many units

make up the co-op?
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MR, HENDRI CKSON:  15.

CHAI RPERSON GRI FFI'S: 15.

VICE CHAAR M LLER  15? And did you al
have a nmeeting about this, a vote, a statement? |
nmean, you said you represent them

MR. HENDRI CKSON:  Yes.

VICE CHAR MLLER D d --

MR HENDRI CKSON: Wll, as the board
represents the Whodrow, all the residents vote for who
is on the board, and as the previous board had a
position on this and that position is the sane as the
current board.

VICE CHAIR MLLER | nean, was there a
vote on the position or are you just -- because they
have el ected you, you present a position?

MR. HENDRI CKSON: | don't understand your
guesti on.

VICE CHAIR MLLER |1'm saying |ike the
ANC has a vote, did you all have a neeting and take a
vote as to your position in this case?

MR. HENDRI CKSON:  Yes.

VICE CHAIR M LLER Did you submt
sonmething inthe record reflecting that or you' re just
-- you're saying your testinony reflects that?

MR. HENDRI CKSON: W not only agreed as a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

378

board and voted by taking petitions of people and
current residents, and those residents who were here
| ast year, but the board al so voted to spend $5, 000 of
the Wwodrow s noney in fighting this effort. So we
went further than just expressing opinions that no,
we're against this or we would prefer this not to
exi st, but the Wodrow and its nenbers voted to put
noney on the table.

VICE CHAIR M LLER. Ckay. Thank you.

MS. BEGGS: Marie Drissel.

CHAI RPERSON GRI FFI S: Do we have any
Cross?

M5. BEGGS: Oh, |'msorry.

CHAI RPERSON CRI FFI S: That's all right.
Any ot her questions?

MS. DRI SSEL: Good eveni ng. Good eveni ng.

My nane is Marie Drissel. | live at 2135 Bancroft
Pl ace and, fortunately, | just flewin fromFl orence,
Italy last night, but I amon jet lag tine, so that

may be good for you.

CHAI RPERSON GRI FFI'S: W cannot talk to
t hat .

MS. DRI SSEL.: Because |'m going to try
real fast to get this done, but |I'm going to be

presenting Sheridan-Kal orama Nei ghborhood Council's
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position as an organi zati on.

And part of ny submni ssion, which |I' mgoing
to turn around and give to everyone right now, is that
an expert at Col dwell Banker went over the rents and
he is both a person who is a broker at Col dwel
Banker, he also is a witer, a regular colum witer
in one of the major residential, |I mean, real estate
newsl etters in Washi ngton, D.C

So should | just turn around and give it
to everybody and then go into ny testinony?

CHAI RPERSON GRI FFI'S:  That woul d be good.

M5. DRISSEL: Okay. | amhere to present
Sheri dan-Kal orama' s position. W are a nei ghborhood-
wi de organi zation. W have been in existence for 50
years. Qur nenbers include honmeowners, renters,
anbassadors, diplomatic staff, business owners in the
nei ghbor hood.

W believe that there will be significant
public harm if the present design is approved. W
believe that this addition and change on the first
floor will have deleterious effects, including the
di m ni shing of air and |i ght to surroundi ng buil di ngs,
particularly the Wodrow, noise, traffic, parking
| oadi ng consi derations, illum nation, vibrations, odor

and streetscape effects.
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During M. Joseph  Ney's financial
presentation at the BZA hearing on March 14'" he
stated that the debt coverage ratio in his
cal cul ati ons would not neet the standards of a bank
requiring 1.2 versus a 1.06 ratio. M. Ney said that
he i s not a devel oper and did not present his econom c
data as an expert. Today | am presenting recent
rental information, which reviews his nunbers and
denonstrates that he is overestimating the incone of
t he apartments by $4,505 per nonth as prepared by an
expert, Frederick Kendrick, a realtor and witer for
the nonthly Wshington Metropolitan Real Estate
Publ i cati on.

Unlike M. Ney or any rental financial
presentation on the applicant's behal f, M. Kendrick
is famliar with this nei ghborhood. He questions the
plausibility of a projected rent of $4,832 for
essentially a fourth floor wal k-up apartnment 17 feet
above the first floor and 11.9 feet to wal k above the
second fl oor or 43 steps, assum ng risers of 8 inches.
This apartnent will not provide parking either.

Further, M. Kendrick questions the
projected rental amount of $2,954 for the first floor
apartnent because it is so dark and, again, has no

parking or other anmenities, such as a front desk.
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During the hearing, M. Ney also was not sure if the
nunbers he presented, as expenses to construct the
project, including the requirenents made by the
Hi storic Preservation Review Board, were to restore
the exterior of the existing one-story Italian
renai ssance style buil ding.

The Hi storic Preservati on Revi ew Boar d was
enphatic that they expect a high quality restoration,
so this omssionis a material om ssion fromthe cost
data. |If we follow his nunbers, M. Ney is stating
that he will net $29,000 annually. M. Kendrick
states that he will be in the hole $24, 000. At
present using M. Ney's figures, the existing rent is
cl earing $88, 000 m nus $10, 000 for property taxes with
no debt service.

According to Ms. Brown, this is not
rel evant to BZA case | aw because in non-use variance
cases, econom c hardship is not at issue. ' m not
going to repeat that, but we disagree with that. W
only mention this because we believe that if our
nunbers are not relevant, neither are M. Ney's. He
was not sworn in as an expert in the finances of the
case and said that he is not devel oper, and M. Sher
and M. Hensley were also not sworn in as financia

experts.
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Under the practical difficulties argunent,
we have seen the practical and sinple argunents nade
that because it is a contributing historic site and
cannot be torn down and because it has special
architectural challenges, including neeting the
current nmodern Building and Fire Code, then the 107
square feet is absolutely necessary to cover all of
the non-rentable parts of the new and existing
bui | di ng.

But froma practical non-hardship poi nt of
view, we have no expert presenting the increnental
practical financial proof. M. Sher and M. Hensley
both stated that M. Ney needed the extra 107 square
feet on the second floor for econom c reasons. Ve
find it hard to believe that they could not configure
the second floor to accommpdate two one bedroom
apartnents w thout the extra footage.

The devel opnment team suggests that every
draft of this project is teetering on the edge of
viability. Yet, they keep recasting the project in
these slightly different scal ed down forns. Woever's
figures are nore credible, and | suspect those
subnmitted today by M. Kendrick are, 107 feet can't
nmake a big a difference that they can't be cut out and

this variance request avoi ded.
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What we see, what we will see and what
Sheri dan-Kal orama as an organization is concerned
about, is that we wll not have the quality of
structure which nmakes this neighborhood what it is
known for and it wll deteriorate right away if
conpl eted before the noney dries up. Wth a net of
$88,000 less the $10,000 for property taxes, M.
Paul i ne Ney chooses not to keep this property from
deteriorating.

| just want to quickly -- and | wll say
it just very briefly. | have been in this
nei ghbor hood for 26 years and | have never seen this
ki nd of opposition, except for one other case which
was a bi g zoni ng case on Massachusetts Avenue. So |'m
just junping to that totell youthat thisisreally--
this famly has been in our neighborhood for three
decades and they don't have a single person here or an
organi zation that is supporting what they are doing.

And then | just want to junp to the | ast
part and that is that, by default, | believe that they
are trying to get a marketi ng schenme through here and
| want to go on the record that we object to both two
things that are here, and one is the back door waiver
of the parking requirenments. W are opposed to it.

W don't care who is in charge of it right now W're
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on record that we're opposed to it.

The second little thing that is happening
here that is another back door thing is that they are
saying that they are going to change the | oadi ng dock
infront, the cormercial spaces. W're not going to--
because they are going to put in Zipcars or Flexcars.
This is a marketing schene, but besides that we don't
want the back door.

W don't want BZA to kind of forget that
this is being requested here because we're very
opposed to changi ng thi s comrerci al | oadi ng space, and
they are going into sone kind of technicalities and we
haven't had tinme to reviewthem W haven't had tine
to figure out who is in charge, but we're opposed to
it. And we don't know why they have spent so nuch
time on a marketing scheme. It's really weird to us
that they are spending your tine on this scooter and
Zi pcar thing, but whatever it's about we're opposed to
it. Thank you.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
Questions?

VICE CHAIR M LLER: | just want to ask
this for background like | asked M. Kendrick, |
guess, before. How does the Sheri dan- Kal orana Counci

arrive at a position? Do you have a board or --
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MS. DRISSEL: W have a board. W had an

executive neeting. W are elected at the annual
neeting. W had an executive nmeeting and we voted to
oppose it and to put noney behind our opposition.

VICE CHAIR M LLER. Ckay. Thank you.

CHAI RPERSON GRI FFI S: Excel | ent. Any
ot her questions, cross? Quick cross?

M5. BROWN: | don't have cross, but | do
have an objectionto this |etter being qualified as an
expert letter. W haven't had an opportunity to cross
exam ne or --

CHAI RPERSON GRI FFI'S:  Sure.

M5. BROMN: -- challenge any of the
representations in here. So, you know, to the extent
that it's accepted into the record that it's just
given the face value and not given any nore inport
than it deserves.

CHAI RPERSON GRI FFI'S: Right. | wasn't of
the understanding that we were accepting this as
expert testinony.

MS. DRI SSEL: No.

CHAI RPERSON GRI FFI S: O a letter, but
rat her --

M5. DRI SSEL: Right.

MS. BROWM: | did hear Ms. Drissel --
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M5. DRI SSEL: No, no.

M5. BROMWN: -- refer to himas an expert.

M5. DRISSEL: | did, but | saidif M. Ney
isn't an expert and we're not an expert, there has
been no expert here that has been sworn in as an
expert sayi ng we have proven concl usi vely that we need
that 107 additional square feet.

CHAI RPERSON GRI FFI S: Ckay. Excel | ent
point. Okay. Anything else? Very well. Thank you
very much. Next?

M5. BEGGS: Yes, Nelly Guachet a.

M5. GUACHETA: My nane is Nelly Guachet a.
| Iive at the Whodrow W1 son, Apartnment No. 33. | am
the one that you saw the pictures earlier and | wll
be living, basically, in the dark in the future if
this project goes through.

| definitely oppose to this project for
many reasons, one, because of the light | wll be
m ssing. | enjoy having house plants, which you can
see in the picture, and I will be losing them al so.
But my main concern is | open the wi ndows. | depend
on fresh air for nmy unit.

My husband i s sick and soneti mes he cannot
go out, so | open the windows a ot and |I' mconcerned

if this project goes through, I won't be able to open
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t he w ndows because of the snell that is comng --
that may conme back fromthe alley of the trash and |
will lose that. So that is one of my main concerns
that | am-- that's what |'mhere for.

CHAlI RPERSON @RI FFI S: Excel | ent. Thank

you.

M5. BEGGS: Nothing further.

CHAI RPERSON GRI FFI'S:  Cross, questions?

M5. BROMN: No cross.

CHAI RPERSON CGRI FFI'S:  Thank you very much.

M5. BEGGS: Oh, | do, | do have one nore
guesti on. Nelly, how long have you lived in the
Woodr ow?

MS. GUACHETA: Yes, | have lived in the
Wodrow for 31 years. | raised a son there and that
has been nmy home for, | nean, since | canme to this
country. | am from Col onbia, South Anmerica and the

Woodr ow has been ny honme since | came to this country.
And | | ove the Wodrowand | will hate nme to | ose what
| have and | have enjoyed for so many years.

CHAI RPERSON CGRI FFI'S:  Thank you very much.

M5. BEGGS: Kindy French.

M5. BROMN: Can | have a point of
clarification? |'mnot sure how many nore w t nesses.

| knowthat we were limted at 40 m nutes and |I' mj ust
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hopi ng that we can --

M5. BEGGS: One nore after Kindy. Do you
want to?

M5. FRENCH: Hi . I'm Kindy French,
Presi dent of the Sheridan-Kalorama  Historical
Associ ation. The SKHA opposes this project based on
its devi ati on from acceptable architectura
preservation principles, its inmpact on the access to
light and air by the residents of the Whodrow and its
attenpt to appropriate a true civic space of the
nei ghbor hood, the corner of California Street and
Phel ps Pl ace.

Wil e architectural preservation issues
are technically not the purview of the BZA, zoning
principles are the basic instruments of urban
preservation. Urban preservation, |ike architectural
preservation, is concerned with conpatibility and
appropri ateness of the rel ati onshi p bet ween groups of
bui | di ngs, public spaces and nei ghbor hoods.

| n many nei ghborhoods in the city, a new
Metro stop or mmjor new investnment, a ballpark for
exanpl e, often provoke a reeval uati on of densities and
use. Geater densities around such nmgjor investnents
are clearly in the public interest. Thi s

nei ghbor hood, however, has been remarkably stable, as
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evidenced by the fact that the property at 2160-62
California has served as a market for 90 years.

The public interest is served by the
preservation of the character, the wuse and the
openness of this grouping of buildings and wi de
si dewal ks, which includes 2160-62 California, the
church building across Phelps Place and the open
courtyard entrance to 2153-2205 California Street, as
you have seen in the pictures, which franmes the entire
space.

Filling the air space above 2160-62 will
elimnate this breathing space for the entire
nei ghbor hood and nostly act acutely for the residents
of the Wbodrow, which was no doubt designed with an
under standing that its northern exposure woul d al ways
rely on this openness.

Finally, the very uniqueness of this
property, which gives it its standing as a
contributing structure in a Historic District in the
first place, is being used as a |l ever to pry open the
door to zoning variances. This is clearly a
perversion of the intent of historic preservation
statutes and the BZA should deny the request for al
vari ances. Thank you.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
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MS. BEGGS: CGuy McM chael

CHAI RPERSON GRI FFI'S:  Any questions?

M5. FRENCH: Any questions? Sorry.

M5. BEGGS: | keep forgetting that part.

M5. FRENCH: | f nobody asks nme a questi on,
| will be insulted.

VICE CHAIR M LLER "m just trying to
absorb what you just said.

M5. FRENCH:. Ckay.

VICE CHAIR MLLER So this question is
not going to be fully articulated, but |I'm kind of
interested in your concept of urban preservation and
how you see that as being within the jurisdiction of
the BZA. It's just a concept, term nology we don't
usual |l y hear.

M5. FRENCH. Well, | --

VICE CHAIR MLLER Did you make it up?
| nmean, did you?

MS. FRENCH At 6: 35, yes. | mean, you
obvi ously have | eeway to bal ance many things and I am
just bringing ny issue to you directly.

VICE CHAIR M LLER: Thank you

M5. BEGGS: CGuy McM chael

MR McM CHAEL: | knowit's late. | think

| can do this in about four mnutes and then,
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hopefully, we're through. M nane is GQuy MM chael
and | ampresident of the California House Condomi ni um
Associ ation and | speak on its behal f.

For over 20 years | have lived in a fifth
floor apartnent which directly overlooks the
intersection of Phelps Place and California Street.
Qur comunity has seen substantial changes over the
past 20 years. These changes in traffic, parking,
congestion and safety, particularly at the residenti al
intersection of Phelps Place and California Street,
have produced a situation which is very near the
br eaki ng poi nt.

This is the first time that our
association has ever opposed a project in this
nei ghbor hood. W are concerned that the proposed
apartnent rental units, with the inevitable addition
of traffic and cars belonging to new residents and
those who will visit themand with the provision of no
new par ki ng spaces, will constitute a tipping point,
if youwll, or the strawthat breaks the canel's back
and will result in chaos, gridlock and a safety threat
that may produce serious injury.

Let ne briefly set the scene that is
played out in front of my wi ndow on a daily basis.

California Street from Connecticut Avenue to Phel ps
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Place is a one-way in a westerly direction
Thereafter, California Street fromthe i ntersection of
Phel ps Pl ace westward t o Massachusetts Avenue i s two-
way. It's ny understanding that the portion of
California Street that is one-way was previously two-
way, but that parking was all owed only on one side.

To al l eviate par ki ng short ages,
particularly acute in an area with so many reserved
di pl omati c parki ng spaces, that part of California was
changed to one-way to permt parking on both sides.
Because there is a hill on the one-way portion of
California, cars frequently accelerate as they
approach the Phel ps Pl ace intersection.

Conversely, cars proceeding eastward on
California as they approach the intersection often
mss or ignore that they cannot continue down
California Street. This happens alnbst on a daily
basis with accidents narrow y avoi ded and congesti on
that builds as cars back up. Gidlock at the
i ntersection of California and Phel ps is nore the norm
t han the exception.

Add to this congestion and safety threat
the large nunber of FedEx, UPS, Postal Service,
pl unbi ng and el ectric service trucks, as well as those

servicing the corner store which are constantly
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present. Now, add in noving trucks to acconmodate t he
frequently changing rental apartnents. Needl ess to
say, none of the foregoing is aided by the recent
proliferation of high w de-bodied SUVs which are now
par ked on both sides of California and Phel ps Pl ace,
narrow residential streets built for an earlier
generation of nuch smaller cars.

Add to all of this the nmany inportant
comunity services provided to the Hi spanic conmunity
by Qur Lady, Queen of the Anericas Church | ocated at
the intersection of the two streets, whi ch
significantly adds to the traffic and the demand for
parking. OF particular concernto nme is the bilingual
day care center.

Every norning | see parents late for work
driving at a fast clip down California and turning
onto Phelps, stopping at the side entrance and
attenpting to quickly drop off their young children.
On nore than one occasion | have seen accidents
narrowl y averted. The potential for a tragic accident
cannot be overestinmated. If there is another
intersection of two purely residential streets in the
District that is nore congested, | woul d be surpri sed.
At a mnimumwe have to be in the top 10.

Al of these problens are difficult and
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not easily resolved. One thing that can be done
however, is not to add to the probl emand di m nish the
quality of Iife by constructing rental units that wll
darken the corner, add to the traffic and demand for
al ready severely limted parking places, as well as
i ncreasing potential safety threats.

Pl ease, note that because this is of no
apparent concern to the Board, | have not even
addressed the chaos that wll occur during the
construction phase. W urge the Board not to approve
t he project.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
Questions?

VICE CHAIR M LLER: How rmany units do you
represent?

MR, McM CHAEL: 24.

VICE CHAIR MLLER. 24? And in reaching
this position, was there a neeting and a vote?

MR. McM CHAEL: There was a board neeting
and vote supporting it and al so supporting noney to
oppose the project.

VICE CHAIR M LLER: Thank you

CHAI RPERSON GRI FFI' S:  Any ot her questi ons?
Cross? Excellent. Thank you very much

MS. BEGGS: M. Chairnman, there is one
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final matter that | amhappy to say that we wanted to
bring in Father Mateo who is the pastor of the CQur
Lady, Queen of the Americas Church, but he -- this was
the end -- of course, we just had Easter and at the
same tinme as preparing for all the additional masses
that they had there at that tine, is also
matriculating toward his doctorate in canonical |aw
and could not be here, and also because of his
busyness he couldn't get a letter in.

But | can put into the record what | know
based on an interview and | would like to keep the
record open so that we can have him conplete the
letter, but his testinony would show and ny
observations can confirm that the church is an
extrenely active one. It has the day care center that
you have heard about that operates from7:00 a.m to
6: 00 p.m every day.

M5. BROMN: | have an objection to this.
| nmean, the witness had the opportunity to come here.
The witness had the opportunity to subnmt a letter.
We have all known about this continuation since March
14", | don't know that there is any --

M5. BEGGS: Well, I'mtestifying fromny
per sonal know edge, Ms. Brown.

CHAI RPERSON GRI FFI'S:  Ckay.
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M5. BEGGS: | live across the street.

CHAI RPERSON GRI FFI'S: | understand. She
is bringing up a legitimte objection to having you,
because you actually said you would put into the
record his testinony, so | --

MS. BEGGS: Well, no, | said-- and | said
| would also testify from ny personal know edge
because | live across the street fromthis.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BEGGS: | observe it all the tinme. |
have been into that church on many occasions and |
have had nmany interactions --

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. BEGGS: -- with both Sister Cariedad
who runs the day care center and Fat her WMateo.

CHAI RPERSON GRI FFI'S:  Under st ood.

MS. BEGGS: Who runs the church

CHAI RPERSON GRI FFI'S: It's activewith the
day care

MS5. BEGGS: Beg your pardon?

CHAI RPERSON GRI FFI'S: It's activewith the

day care. Wat else do we need to know about it?

MS. BEGGS: Ckay. It looks after 80
children who are 6 nonths to 5 years-old. It has a
very active gymasium It runs an adult education
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program that has students nunbering between 300 and
500, dependi ng on what senester it is.

It is actively attended by nearby
residents. You will literally see hundreds of people
streanming in there on any gi ven Sunday and t he church
is also a residence, which all of us are well-aware
of , in our nei ghborhood for Cardinal McCarrick, two of
hi s auxiliary bishops and three ot her priests and t hey
have daily nmass there at 8:15 every norning and they
have three Sunday nasses.

One of the points that is readily apparent
with respect tothis viewis that because this church
caters to the Latino conmunity, nost of whomlive on
t he ot her side of Connecticut Avenue, the foot traffic
conmes that way. So this is not a city scape that
woul d just be | ost on our nei ghborhood, but al so many,
many, many of the parishioners who stream in on a
daily basis and at |east on a Sunday basis. That's
it.

CHAI RPERSON GRI FFI'S:  Okay. Under st ood.
Thank you. Anything el se?

MS. BEGGS: No. She can cross exam ne ne
if she wants.

CHAI RPERSON GRIFFI'S: | don't think there

is any cross?
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M5. BROMN: No cross.

CHAI RPERSON Rl FFI S: Ckay. Let's
continue. Anything el se?

MS. BEGGS: No.

CHAI RPERSON GRI FFI'S:  Any closings? It's
your opportunity to cl ose.

M5. BEGGS: Oh, | close first?

CHAI RPERSON GRI FFI'S:  Absol utely.

MS5. BEGGS: kay. GCkay. W have already
presented all the | egal arguments in our opening and
| won't repeat those here. | would like to focus on
the closing in the -- on the prong of the test that
focuses on public harm which is precisely what our
testinony today has been for and so | will try to go,
you know, as quickly as possible. | don't think you
need a big summary of it.

But | started to ask nyself why are we
here and when you go through the transcript, it's at
page 249, M. Ney told us it's because he has a dream
to have these residences on top of the store. In the
view of our neighborhood, dreans for sone are
ni ght mares for others. W believe, which we have
already put into the record, that very significant
vari ances are needed. The 64 percent |ot occupancy

vari ance calculates out to a 6.67 percent above what
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is permtted under the regul ation.

Ther e has been testinony that the vari ance
is actually only, | nean, the l|ot occupancy is
actually only 62.6 percent of the |Iot. That
cal cul ates out to a 4.33 percent increase over what is
al | owed under the regul ati on and we t hi nk that neither
of these is insignificant.

The structural alteration is significant.
It will entail columms and footings for -- to support
42 feet of new construction. It was will need joists

and beans sufficient to support those two new fl oors.

Maj or roof changes will be needed for the new floors
and new footings will be needed to support the
col umms.

This, again, we have already discussed
this, is very simlar to what the Board rejected in
the Lenkin case, and | just want read what the BZA
opi nion said about that. It said "The subject
prem ses is a nonconformng structure devoted to a
nonconf orm ng use. The applicant proposes to nake
substantial alterations to the structure, including a
new third floor, a bay w ndow and rebuilding the
courtyard. These are not mninmum alterations to a
nonconform ng structure.”™ And this was the reasoning

as the Board went on to reject the requested
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vari ances.

And in that case they were not asking for
a | ot occupancy variance. They were only asking for
a variance as to the structural alternations to
support the new structure. | think we have been
t hrough the other variances and | don't think | have
anything to add that we haven't already argued
earlier.

| would I'ike to address the argunent that
the applicant has made that she needs these -- that
she has practical difficulties because her son's
project is not economically feasible wthout having
the variances, so | want to suggest as a threshold
matter that all of the economic information that was
subnmitted by the applicant should be stricken fromthe
record and disregarded in its entirely -- entirety,
rat her.

There was no expert testinony given as to
that and the applicant tells us he is a communi cati ons
man. He didn't even attenpt to qualify hinmself in
ternms of being able to figure out what potential rents
wer e goi ng to be or what construction costs were goi ng
to be. Sothereis -- sol believe as a better first
principle, everything that he has put in the record on

the economic feasibility point should just blatantly
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be disregarded and it should be treated as though
there is no such argunent.

There has al so been absol utely no show ng
that the existing operation is not econonically
feasible. W're aware that fromthe store al one he
gets $5,400 a month in rent. W don't know how nuch
he gets fromthe real estate office, but we suspect
it's probably conparable.

And we do rely on the language in the
Pal mer case that a variance cannot be granted where
property conformng to the regulation will produce a
reasonable incone, but if put to another use wll
yield a greater return. Well, we think that is still
good |l aw. The cases, with the exception of cases that
show severe econonmic hardship, do not appear to
support a propositionthat it's apractical difficulty
j ust because you can nake a little bit nore noney for
sormet hi ng.

And, now, | just want to turn to just very
qgui ckly the conpelling factors that we think weigh
very heavily on the public interest prong of the
nei ghbor hood. W heard testinony today that the
i npact on t he Wbodr ow Cooperative wi ||l be devastati ng.
It will have -- it wll profoundly dimnish their

current light. Their ventilation will be greatly
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di m ni shed. There will be a great increase in the
noise and the trash, alleys with scooters roaring
t hrough and the installation of HVAC conpressors just
outside the w ndows. The terraces wll greatly
di m nish the privacy of the Wodrow residents.

But it's not just the Wodrow that would
be very adversely affected. First of all, this view
is very inportant to our neighborhood and it will be
| ost forever if this project goes forward not just to
us, but to the parishioners at our nei ghboring church.
The congestion, the additional congestion, is al nost
a given. W're going to have four residences. That
nmeans at |east four nore cars on an intersection that
real ly cannot acconmpdate any nore.

W understand that the Board, by the way,
di sagrees with our interpretation of the parking
regul ations, but we do want to preserve that point.
It's eventually going to have to go up sonepl ace and
get resolved, given that the Zoning Adm nistrator
takes a contrary viewto what the Board takes. So one
of these days sonebody i s going to have to resol ve and
| hope it's not in this case.

| think that's really all | have. Ch, |
have got a couple nore petitions. W have been

handing these in all along. Do |I just hand them up
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over to the secretary?

CHAI RPERSON GRI FFI S: Yes. How many
copi es do you have?

M5. BEGGS: Unfortunately, this is it.
Sonmebody picked them up on the way here today.

CHAI RPERSON GRI FFI'S: Okay.

M5, BEGGS: If you prefer, we can take
t hem back and resubmt themtonorrow if we coul d.

CHAI RPERSON GRI FFI'S:  Yes, let's do that.

MS. BEGGS: Ckay. We'll send you al ong 20
of them

CHAI RPERSON GRI FFI'S:  That woul d be good.
Okay. Very well. Thank you very nuch. Any other
| ast comrents, questions rather, of the party in
opposition's case?

VICE CHAIR M LLER: | have one. Excuse
nme. What is your basis in lawfor saying that all the
econom c evi dence shoul d be stricken because it wasn't
presented by an expert?

M5. BEGGS: Because it's -- oh, you want
nme to tell you? Because, for one thing, it's hearsay
and it wasn't only hearsay, it was rank hearsay. He
didn't even identify who his sources were. He cane up
with some evidence about that, for sone reason, the

value of the store was going to increase from
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somet hi ng per square foot to 270 per square foot and
t hat was based on peopl e who, you know, were operating
intotally different parts of the city and he didn't
even tell us who they were.

VICE CHAIR M LLER: Okay. But you didn't
obj ect at that point that it was hearsay. But are you
al so saying that -- what about your econom c evi dence
that you just put in today that was countering that,
shoul d that be stricken because that wasn't put in by
an expert?

MS. BEGGS: Whi ch economi c evi dence? From
t he expert?

VICE CHAIR M LLER | thought that you put
in sone today to counter M. Ney's econom c evi dence.
Am 1 right?

M5. BEGGS: COh, Marie's, Marie's letter?

VICE CHAIR M LLER: | don't renenber.

M5. DRI SSEL: Yes.

M5. BEGGS: | think that he -- | think
that that can be -- that that's certainly a higher
gual ity of econom c evidence. | haven't seen that

letter, Marie.
VICE CHAIR M LLER. Was this your expert?
WAs this your economic? This is aletter dated April

8, 2006 on Col dwel | Banker stationery.
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MS. BEGGS: Yes, we're perfectly agreeable
to saying that we're at a sum zero on the economc
arguments, except with -- the only expert testi nony we
have i s what the di m nishnent in val ue of the Wodrow
buildings will be and so there probably needs to be
some kind of balancing of hardships. But | think
where it stands right nowis that we haven't had any
evi dence what soever that is conpetent on the issue of
econonic feasibility, whichis a nmjor point they rely
on on their March 8" filing.

VICE CHAIR M LLER  Ckay. Now, |'m not
going to pursue this, but | think it nmay go to the
wei ght of the evidence, as opposed to being stricken.

CHAI RPERSON GRI FFI S: | would tend to
agree. | think you're going to have to rely on our
own del i berati on and wi sdomi n assessi ng t he val ue and
per suasi veness of each of the testinonies that is put
in, so then there is nothing that precludes or
prohibits an applicant from naking statenents in
support of their application and it's our position
that we need to ascertain its value in the
presentation of his case.

Okay. Anything else? Excellent. Thank
you very much for the presentation of that case. M.

Brown, are you prepared to do closings this evening?
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Wil e she gets settled, is

to provide testinony on

figured we had gotten pretty nmuch

MS. BEGGS: Just, | hate to interrupt you,
but before we go, in ternms of putting in the
suppl emrental filings that we were tal ki ng about, does

the Board have a tinme table that they want us to neet

with that?
CHAI RPERSON GRI FFI S:
at the end.
M5. BEGGS: Oh,

sorr

CHAI RPERSON Rl FFI' S

W usual ly do that

Y.

That ' s okay. At

this point, just to assess, | have what I'm-- in ny
entire notes to this date | think we only have
| eftover, keeping the record open, for any |egal
analysis rebutting the legal analysis that was set

forth in the case presentation.

Their rebuttal testi
and t hen

order,

nmony wi |l happen now

woul d keep the record open for a proposed

Ther e

basically findings and conclusions.

woul d be no response tine on either. Each would be

served, but this wuld be final subni ssi ons.
D fference of opinion?
VICE CHAIR M LLER: well, yes, | think

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701

(202) 234-4433 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

407

Just on the legal filings, ny inpression -- what | had
asked earlier was that the Lenkin case on which the
opposition is relying on was in 1981 and it refers to
regul ati ons that have since been amended. And so |
wanted to -- | think they shoul d have the opportunity
to address why the Lenkin case may still be good | aw,
you know, whether or not the regul ations have changed
since then, so it would not just be for rebuttal. It
woul d be both parties could address that.

CHAI RPERSON GRI FFI'S: I n which case we'l|
have responses to each of those subm ssions, which
will add a couple nore weeks onto this.

M5. BEGGS: Okay. And could | just ask
one final question?

CHAI RPERSON GRI FFI'S:  Sure.

MS.  BEGGS: I'm remnded that our
councilman was going to submt a letter and our
under st andi ng was that he was going to fax it to you
t hi s norni ng. Did that come in or not? W don't
know. We can't find it out. |It's Jack Evans is our
counci | man.

CHAlI RPERSON CRI FFI S: | don't have it.
Ms. Bail ey?

M5. BAILEY: | can't say absolutely, M.

Chai r man.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

408
CHAI RPERSON GRI FFI'S:  Ckay.

MS. BAILEY: Because the person who does
that is not in today.

CHAI RPERSON GRI FFI'S:  Gkay. Thank you.

M5. BEGGS: In that event, could just one
-- M. Chairman, if the letter didn't cone in --

UNI DENTI FI ED SPEAKER. We're still here.

MS. BEGGS: Yes. If the letter didn't
come in, could we nake a request to keep the record
open for our councilman's letter? Thank you.

CHAI RPERSON GRI FFI'S:  Yes, | don't see any
reason we woul dn't accept that. Okay. Hopefully, our
vi deo screen goes off at 6:00, right? GCkay. But in
all seriousness, there's a couple of things that |
think -- what we were actually deci ding or discussing
very briefly, and I will hear from everybody el se on
the Board, but is whether the -- the Lenkin case is
what we're really discussing and, obviously, the
applicant is going to have an opportunity to legally
brief the Board on that.

What we want to do is go directly to what

section 7 -- | forget it now, whichever one it is, but
7107.1, | believe it is, isthecritical sectioncited
in the court case and Ms. Mller, | think very

appropriately, wants to see and the rest of the Board
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has to see what current section that nodifies or what
regs were talking. Qur discussion was based on the
fact of will that then lead to new argunent and new
testinmony and that would need to be -- have an
opportunity to be rebutted or not.

| believe that we feel that we were asking
for |l egal analysis at this point. Therefore, it would
not take rebuttal. So each of you are off to address
that issue, but the applicant -- well, there it is.
Does that nake sense?

M5. BROMWN:  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BROMN: kay. And if we need
clarification at the end, |"msureit will be repeated
by Ms. Bailey.

CHAI RPERSON GRI FFI'S:  That's right.

M5. BROAWN: | would like to present John
Hensl ey as a rebuttal w tness. Unfortunately, M.
Sher, our other rebuttal wi tness, had to | eave and |
would like the opportunity to submt his rebutta
testinmony in witing if that is acceptable to you.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BEGGS: | would object to that. When
do we get a chance to cross examne his rebutta

testinmony?
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CHAI RPERSON GRI FFI'S: W can give you an

opportunity to -- yes, it's always an interesting
point. In the past we have had an opportunity to --
| don't know. \Wat do you think?

M5. BROMN: I'"'m perfectly fine if they
want to make a subm ssion and respond to his rebuttal
t esti nony.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. BROWN: And we can nmeke it a very
qgui ck turnaround, you know, within a week.

MS. BEGGS: That's not the sane as --

M5. BROMWN: O |ess.

M5. BEGGS: |'msorry. | didn't nean to
interrupt, but --

CHAI RPERSON GRI FFI'S: Right. In the past
when we haven't had the availability of a witness to
be crossed and they have put in witten testinony or
rebuttal testinony, we actually give an opportunity to
have witten cross, neaning that questions are
submitted in, it goes and then witten responses to
those questions. So it takes place. It's a little
bit nmore cunbersone, but it all gets into the record.

Agreeable? | wll tell you the other
opportunity or option we have is that we reconvene.

That woul d be | don't know when in which case we ought
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to just assess that now. W would reconvene and you
m ght as well do closings at that tine.

M5. BROMN:  Oh.

CHAI RPERSON GRI FFI'S: It is 7:00. | nean,
we could certainly, you know, do sonething el se, but
| woul d be happier to get this done tonight, frankly.

M5. BROMN: Then we would withdraw the
option to submt the rebuttal testinony of M. Sher if
you think that that's -- | would prefer to submt it,
but if that has got to hold things up, | would rather
just get this over with, too.

CHAI RPERSON GRIFFIS:  Any difficulty in
doi ng your cross in witing?

MS. BEGGS: I think we would prefer to
reconvene.

CHAI RPERSON GRI FFI'S:  Real | y?

M5. BEGGS:  Yes.

CHAI RPERSON GRIFFIS: I1t's about tinme we
i ncrease our cost of adm ssion.

M5. BROMAN. You decide, but, you know, in
that case we would just withdraw the subm ssion.

VICE CHAIR M LLER: Can you articul ate the
basis for your objection just for the record?

CHAI RPERSON GRI FFI'S: Whose obj ection?

M5. BEGGS: My objection to witten
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guestions?

VICE CHAIR M LLER:  Yes.

MS. BEGGS: Because | don't think that
that's real cross exam nation. | think then | don't
even know whether the witness is answering the
guestion or whether his law firmis. | notice that
they all work at the sane pl ace.

CHAI RPERSON GRIFFI'S:  Yes, there it is.
Let's take two nore seconds on this, because ny
understanding is your issue is not to delay this much
further, which |I perfectly appreciate, but closings
and rebuttal testinmony and cross shouldn't take that
much ti ne.

M5. BROMN: Correct.

CHAI RPERSON GRI FFI'S:  Meani ng we coul d fit
this inin a nmorning session and fairly inmediately.
Wul d that be amenable if it was done in the next --

M5. BROMN: M. Chairman, what | m ght
suggest is letting us go forward with this one
rebuttal witness tonight and we would be happy to
submit our closing argunents in writing.

CHAI RPERSON GRI FFI'S:  Right.

M5. BROWN: | f that would shorten it and
not necessitate another hearing date, but if this is

somet hing you could fit in next week, you know, that's
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fine, too.

CHAlI RPERSON CRI FFI S: M. My, what is
your assessnment of next week?

MR MOY: Well, as | have said before, M.
Chairman, they are all heavy and we can slide any in
for any date, given it's your tine.

CHAI RPERSON GRI FFI'S: Wow.

MR MOY: Yes, we can do it next week.

CHAI RPERSON GRIFFI'S: | don't know. The
bal ance is not, frankly, people's schedules or
objections, but the Board is getting all the
information in and | think it's just inportant not to
keep anything outside of the record. And if there is
a witness that was going to be called this evening, |
think it's inportant to have that information in and
also to get the reaction for it.

Sol think it's not a good use of tine to
set this for another hearing, only because even if we
set it in the norning, | can tell you we have three
cases next week. That's what we had this norning and
we ended at 3:00 in the afternoon. W have three
cases in the afternoon, each of which are about three
to four hours a piece. W have an incredible vol une.
The next week we have 10 cases to decide. | have yet

to sit on a decision naking day where we do 10 cases.
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The point is | can fit you in next week
and it just bunps everybody up, but it is very
productive to have witten subm ssions, | have found
in my experience of being on the Board and know ng how
the Board deliberates. W take great care and great
time to look at all the subm ssions, the new, the old,
as we review. | think we proceed tonight, do the
cl osings, your last witness. Let's have rebuttal.

W need to assess whether rebuttal
testinmony needs to come in in witing, and | wll
leave it to you to wunderstand that, or is it
i ncorporated within your last filings in terns of your
proposed draft orders, concl usions.

I f you feel that that rebuttal testinony
is needed after we go through this, then we're going
to take it in witing. W're going to put it out.
W'l give adequate response tine for questions.
Those questions will be answered and then that will
finalize the information that the record needs to be
filled with., Okay?

So let's do this. Let's proceed this
evening with what we have and then we'll reassess
where we go.

M5. BROMN: Qur rebuttal witness tonight

is M. John Hensley, the architect.
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M. Hensley, could you review again the
practical difficulties for this project that would
necessitate a deviation fromthe | ot occupancy of 2.6
percent ?

MR. HENSLEY: The first difficulty is that
we are dealing with an existing historic building and
must maintain the exterior walls along the perineter.
W're also dealingwith a single exit stair and it can
only go in the center of the building, because there
is a maxi mum | ength that you can travel in a single
exit building, 50 feet from that fire stair, that
necessitates the fire stair being located in the
center. W have designed these units to be what |
believe is the smallest marketable two bedroom two
pairs of two bedroomunits, that is possible.

M5. BROAWN: And what happens if you try to
conply with the 60 percent | ot occupancy on that one
floor?

MR HENSLEY: We have studied the | oss of
the 107 square feet to see if we could get to two
bedroom units and there was just no way that that
coul d be done. So that woul d nmean t he neani ng -- that
it would drop back to a single bedroomin one of the
units, two bedroons on the others.

M5. BROMWN Thank you. You heard the
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testinmony today about the |ight and air that woul d be
af fected by the construction of this building. Have
you done any studies to assess whether or not those
assessnments are accurate?

M5. BEGGS: (bjection. Are we now going
to get the light and shade studi es that you refused to
bring in the last tine as a rebuttal issue?

CHAI RPERSON GRI FFI S: s the objection
that they are not allowed to bring that testinony in
at this point?

M5. BEGGS: Yes. They have had this all
al ong. They could have served it on us nonths ago,
but we were told -- we were told by Ms. Brown that
they were not going to use themin front of the BZA
She flatly wote that in an email and | can --

CHAI RPERSON GRI FFI'S:  How woul d | --

UNI DENTI FI ED SPEAKER: Yes, it's on the
record here. |It's on the record here.

CHAI RPERSON GRI FFI'S: | understand that,
but I need to look at what would prohibit nme from
havi ng hi m answer that question in rebuttal. It may
be bad process. It nay be bad planning, but | don't
see anything that prohibits them from doing it.
That's what rebuttal testinony is, is it not?

M5. BEGGS: W have not -- they have had
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t hese studies for nonths now They expressly refused
to give us -- give themto us, and then to cone in and
| aunch them at us with no prior notice |I think is
grossly unfair.

CHAI RPERSON GRI FFI'S: Okay.

VB. BEGGS: Particularly when we
specifically asked for themand they specifically said
t hey were not going to use themin these proceedi ngs.

CHAI RPERSON GRI FFI S: Under st ood,
under st ood.

M5. FRENCH: And you clearly said that
they would not be allowed to submt anything new
What they submitted last tinme was what we were going
to be going on.

CHAI RPERSON GRI FFI'S:  Right, right.

M5. FRENCH. That's in the --

CHAI RPERSON GRI FFI S: But even the nost
conservative rules of procedures that we' re under
doesn't preclude them from providing testinony in
rebuttal even if they promse not to doit. You have
presented an entire case on light and air. How would
| prohibit the applicant fromrebutting that testinony
on the case presentation that you nade?

Just like in the reverse, if they didn't

tal k about light and air, woul d you be prohi bited from
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maki ng a case on light and air? | just don't see how
| cannot | et the question be answered. You will have
an opportunity to deal withit. |'mnot going to keep
you fromdealing with it.

M5. BEGGS: Well, | think -- assum ng he
is coming in with significant new evidence that was
requested previously and repeatedly.

CHAI RPERSON GRI FFI S: We'll assess the
time. We'll assess what it is and we'll assess the
time in which it takes you to respond to it.

M5. BEGGS: Very well.

CHAI RPERSON GRI FFI'S:  Let's go.

M5. BROMN: M. Hensley, if you could
descri be what you -- the boards are over there.

MR. HENSLEY: Ckay. What we did do is
study the sun at two different points of the year.
The winter solstice, the top three diagrans, show
t hat . It's pretty nuch in the norning and the
eveni ngs, the shade of the taller buildings surround
it, put our building in the shade.

CHAI RPERSON GRI FFI'S: Can | ask you to do
one favor?

MR. HENSLEY: Yes.

CHAI RPERSON GRI FFI' S: Wy don't you go get

that and bring it closer to you and let's get the
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angle nore towards this side here. Actual ly, just
bring that whole easel over. W'll make it nore
conveni ent . And that way if you need to point to
anyt hing, you can get to it. \Woa, whoa, back up
|"msorry. Just go right up to the table, that would
be perfect, and then angle it out alittle bit if you
woul d. Yes, over this way. Geat.

For one thing, we have a canera that wll
pick that up and it will also be transmtted. For
second, all the people here can see it a little
better. If you can't see it, of course, you need to
just come around and make yourself available to see
it. Excellent. So on the left side we're starting
with winter solstice, 8:00 a.m

MR. HENSLEY: Correct. And, as you know,
the winter sun is low and only, you know, in the
south. We have nade one point because there was --
sonmeone had stated that our building would put the
Cal i fornia House in shadow

CHAI RPERSON GRI FFI'S:  Ri ght.

MR HENSLEY: This California House,
California Court, the two buildings. This area right
here outlined in the red is the shadow i npact of our
buil ding on the |owest sunmer sun day. As you can

see, it does not reach the Californi a House.
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The other study that we did was on July
2" at 7:36. We have used our AutoCAD program and
were able to plug in that date based on the date and
time of the applicant's photo and we recreated the
existing, what it is right now, the first one, what
our new building would do and then this is a
conparison. And if you can tell, there is a lighter
gray tone here. This toned area indicates the inpact
of the addition upon the Whodrow Buil ding at that tinme
on that day.

CHAI RPERSON GRIFFI'S:  On July 2" at 7:30?

MR. HENSLEY: Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR HENSLEY: | can el aborate alittle bit
further. The variance that is being requested has
absolutely no inmpact at all upon the solar study.
What does inpact the solar study and what does i npact
t he shadow i s what HPRB and t he reasonabl e gui del i nes
for developing this building are causing us to do,
which is to build out to the property line and to
build out the length of our Phel ps Street facade.

What we have done i s we have minim zed the
dept h of that Phel ps Street facade, you can see where
it cuts back here, so that the inpact of our building

woul d be limted upon their building.
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M5. BROMWN: Thank you.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BROAN: And, based on the phot ographs
that were submtted to the record today, do they
change your opinion on what the shadow and sol ar
effects will be of the addition?

MR. HENSLEY: No.

M5. BROMWN: Thank you.

CHAI RPERSON GRIFFI'S: Ckay. Do we have
t hose for the record?

M5. BROAN: | do have copies to submt.

MR. HENSLEY: | can give you these.

CHAI RPERSON GRIFFI'S: W don't have any
smal | er copi es?

MR. HENSLEY: | can provide t hemtonorrow.

CHAI RPERSON GRIFFI'S:  Ckay. W need to
get those out and around. GCkay. \Wat el se?

M5. BROM: If there is any cross
exam nation of him

CHAI RPERSON GRI FFI'S:  Ckay. Nothing el se
for this wtness?

M5. BROMN: Were there any questions you
have, that's the extent of his testinony on rebuttal.

CHAI RPERSON CGRI FFI'S: Excellent. Let's go

to it. Let ne see if | understand. The top
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phot ographs, of course, are -- well, | should say, the
top are plan diagrans. |Is that right?

MR. HENSLEY: Correct.

CHAI RPERSON GRI FFI'S:  And they are wi nter
which, as you said, was the sun is lower, is that
right, and you do track it from8:00 a.m m dday?

MR, HENSLEY: To 4:00 p.m, yes.

CHAI RPERSON GRI FFI'S:  To 4: 007

MR. HENSLEY: Yes.

CHAI RPERSON CGRI FFI S: Ckay. Al right.
Questions?

VICE CHAIR M LLER Is there a witten
report that goes with this diagranf

MR. HENSLEY: No.

VICE CHAIR M LLER Did you do this
di agr anf

MR.  HENSLEY: Sonmeone in ny office
prepared this and it's based on Aut oCAD progranmming i n
3D where we filled in all the information of the
buil dings in plan and in height, and it allows you to
type in the date and tine to determ ne exactly what
t he shade study woul d do.

Qobvi ously, every day of the year the sun
is at adifferent point inthe sky all the tine. You

know, the sun can cone from so many different

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

423

di rections. There's only so nmany things you can
nodel . What we tried to nodel was the worst day,
which is the winter per shade and what would be the
| east inpact day, which inversely is because the sun
is so high and cones at such a steep angle fromthe
west, turns out to be the few days where our buil di ng
actual ly casts a shadowonto their building. 365 days
a year their building casts a shadow on our buil di ng.

VICE CHAIR M LLER. Ckay. Thank you.

CHAI RPERSON GRI FFI S: Anything el se?
Cross?

MS. BEGGS: | get to comment. Because |
relied on the representati on of counsel that there was
going to be no light and shadow study, | have done
not hing to educate nyself onit. | find nyself always
conpl etely unable to conduct cross exam nation. I
don't even understand what that depicts. | don't
understand anything about -- | would have educated
nmysel f, but here | am knowi ng not hi ng about them
don't even understand what it is doing.

CHAI RPERSON Rl FFI S: Ckay. Let's use
this tine to figure out a little bit, at |east, the
graphic representation, so we have all of this, so
that we all understand the sane thing. Looking at the

plan, the site is actually two colors. One is a
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What ' s

MR. HENSLEY: The brighter yellow --

CHAI RPERSON GRI FFI S: Actually, let's

start up top on the plan.

MR. HENSLEY: I think we're okay here.

The brighter yellow represents the walls. The paler

yell ow or gold represents the horizontal surfaces.

CHAI RPERSON GRI FFI'S:  Okay. But start up
top on the plan.

MR, HENSLEY: Um hum

CHAI RPERSON GRI FFI S: l'"'m seeing two
di fferent shade of pinks, but let's start with the

siteitself. Onthe left side, winter solstice, 8:00

a.m, there is a snmall little piece of nore primry

yellowin the center. Wat is that?

MR. HENSLEY: That's a portion of our

pent house structure.
CHAI RPERSON GRI FFI'S:  Ckay. Wi
not be in shade? |s that what it's indicati

in shade?

ch woul d

ng or is

MR. HENSLEY: Part of it is in shade, part

of it is not in shade and it's also sl oped,

so that

it's not visible, that's why you get the angle here.

It's sloped so that it's not visible from California
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Street.

CHAI RPERSON GRI FFI'S:  Okay. And the next
one, now, we're seeing differing colors. The shadow
i s where?

MR. HENSLEY: The shadow again is the
gol der tone here. This is the shadow of the Wodrow
casting a shadow onto our roof. The brighter yell ow
is the portions of our roof that are not covered by
shadow.

CHAI RPERSON GRI FFI'S:  Okay.

MR. HENSLEY: At that date and tine.

CHAI RPERSON GRIFFI'S: Then we go to the
street |evel.

MR. HENSLEY: Yes.

CHAI RPERSON GRI FFI S: And a shadow is
being cast and then as we go left on that, it's a
little bit darker. 1'msorry, the same imge on 12.

MR. HENSLEY: Ch, okay.

CHAI RPERSON GRI FFI S: And the darker
shadow, what is that representing?

MR HENSLEY: W tried to create -- we
triedto distinguish between the shadowthat's created
by the existing buildings and the shadow that's
created by the addition.

CHAI RPERSON GRIFFI'S: Okay. So this is a
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graphic --
MR HENSLEY: And that's what this --
CHAI RPERSON GRI FFI'S:  -- representati on of
who is casting what shadow?
MR HENSLEY: Yes, and this is the

addi ti onal shadow cast by our building at a 42 foot

hei ght .

CHAI RPERSON GRIFFI'S:  Ckay. And so the
| ast one?

MR. HENSLEY: That's at 4:00 p.m in the
evening and the church and nost -- the church is

casting a very |arge shadow covering nost of this
ar ea.

CHAI RPERSON GRIFFI'S: Wy do | have two
different colors on the roof of the existing?

MR. HENSLEY: Again, this is the church
casts a shadow onto the roof of our building.

CHAI RPERSON GRI FFI'S:  Okay.

MR. HENSLEY: That's this darker piece.
Qur own penthouse is shading our own roof. The
lighter yellow is a portion of our roof on that day
that is receiving sunlight.

CHAI RPERSON GRI FFI'S:  Okay. kay. Three
dinensionals, | think, nmake it a little bit clearer,

but the one on the very right at 7:36 p. m
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MR. HENSLEY: Um hum

CHAI RPERSON Rl FFI S: Wal ki ng that
t hrough, you have the addition is very transparent.
Can you wal k through why that is? And there's a
di fferent col or of the shadow on the adj acent Wodr ow
building. Do you want to just --

MR. HENSLEY: W were attenpting to
di stingui sh between t he shadow creat ed by t he addition
and the shadow that was there by the building that's
t he exi sting building.

CHAI RPERSON GRI FFI'S:  Okay.

MR. HENSLEY: And then this shadow here
again is the shadow because it's taken late in the
evening, this is the shadow created by the church onto
bot h our buil ding, our existing building and onto the
Wodrow at that time of day

CHAI RPERSON GRI FFI'S:  Okay.

MR. HENSLEY: The lighter tone represents
t he new shadow or the shadow of the newer addition

CHAI RPERSON CGRI FFI' S:  And st at e agai n, you
took July 2" at the sane tine?

VR. HENSLEY: W were provided a
phot ograph that showed the facade and it's in the
record here. Well, it's that one. If you can | ook at

that, you can see the sun angles that are represented
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here on our di agramof their building casting a shadow
upon itself, are the same as in the photograph.

CHAI RPERSON @RI FFI S: | see. So you
pi cked July 2" at 7:36 as a conparison in contrast to
a phot ograph that they presented?

MR, HENSLEY: It also represents, you
know, a very close to the sumer solstice, so, yes.

CHAI RPERSON @RI FFI S: Which is, as you
i ndi cated, a high point of the sun?

MR. HENSLEY: It's the high point of the
sun and it's also in the high point during the mddle
part of the day and it's also the point at which the
sun conmes actually beyond true west. It sets higher
t han west.

CHAI RPERSON GRI FFI'S: Okay.

MR HENSLEY: More north than west and
that's why that facade for portions of the year
receives |ight.

CHAI RPERSON GRI FFI'S: | see. GCkay. Do we
need to ask nore clarifying questions of what's
presented? W'I|l start with Ms. Ml er

VICE CHAIR M LLER: | nean, | woul d think
maybe the community might want to know this and | can
relate to them because I'mnot an architect, so when

| see these studies it's |like howdo | knowthat | can
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rely on these studies that they are right? | mean, |
don't know what kind of data goes into them | don't
know who it is actually that prepared it. What kind
of expertise that person has. Can you just fill that
inalittle bit?

MR. HENSLEY: Ckay. The first test is
reasonabl eness. W created these shadow studies and
they match up with the photograph, the real-life. W
do have very accurate surveys that tell us exactly
where the buildings are. W know wi thin, you know, a
foot or so the existing buildings around us and we
know preci sely how high our building is.

The program that is used to create the
shadows is a program-- it's AutoCAD Auto Desk, it's
probably used by maybe 80 to 90 percent of architects
practicing today. | would have to -- 1'm not an
engi neer enough to knowthat it's absolutely accurate
perfect, but it's the nost popul ar Cad software in the
world. So does that answer your question?

VICE CHAIR M LLER: Yes, thank you.

CHAI RPERSON GRI FFI'S:  Cross?

M5. BEGGS: Are you saying that you never
prepared a report or you just decided not to bringit?

MR. HENSLEY: The di agranms are the product

of the search or of our study. These are -- this is
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the end effect. There is no witten narrative that
acconpani es this.

M5. BEGGS: Were would we get the data
that went into that, so that we could effectively or
concei vably cross exam ne this?

CHAI RPERSON GRI FFI'S: What data are you
| ooki ng for?

M5. BEGGS: Any data. | have no idea. He
is telling nme that this was done by a conputer thing
by sonebody else in his office who isn't even here to
tell us what data he put in. Presumably, sonething
had to go in to cone up with this. Sonething had to
go into a conputer program What do you call it,
CadCam or ?

CHAI RPERSON GRI FFI'S: | don't understand
what you're asking for though.

MS. BEGGS: What | don't know i s whether
it's accurate, because if -- | can't look at the
underlying data of what he did to create that. I n
ot her words, he's saying take ne at ny word | put in
all the coordinates right, but | don't know what
coordinates he put in. He said | put in all the, you
know, little cardboard things that he has been carting
around in this procedure. | have no idea, you know,

what he did to do that. | think that the picture
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| ooks quite inconsistent with this picture.

M5. FRENCH. Ask him who the person is,
the name of the person who ran it and what their
expertise is.

M5. BEGGS: Ckay. May | ask a coupl e nore
guestions?

CHAI RPERSON GRI FFI'S:  Absol utely.

M5. BEGGS: Who did the study?

MR. HENSLEY: | supervised the study that
was prepared in nmy office.

M5. FRENCH: Wio did it?

M5. BEGGS: By whon?

MR. HENSLEY: Kevin Hanlin.

MS. BEGGS: And when was it done?

CHAI RPERSON GRI FFI'S: Wit a m nute. I
think I understand your frustration and | would |ike
to address that, but doing this isn't getting us
anywher e. It's kind of Ilike having architectural
pl ans handed to us and you want to know who drafted
themin his office. | think we need to get to nore
substantive issues, because you don't cross the
drafter of the information that's before us. Let's
cont i nue.

M5. BEGGS: | might, because | don't know

what coordinates he put intoit. 1 don't know whet her
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he has t he coordi nates of that particular intersection
right.

CHAI RPERSON  CRI FFI S: You nean the
| ocation of the sun?

MS. BEGGS: No. | think -- as |
under st and how t hese conputer things work i s what you
have to do is stick a bunch of coordinates in there
and say this is oriented this way and this is oriented
that way and stick in all that data and then it spits
out sonething like that. There has got to be
information. The conputer can't just nmake it up al
by itself.

CHAI RPERSON GRI FFI' S: Yes.

MS. BEGGS: So that -- | nean, | would
like to say sort of at the very least that | think
would like to -- | would Iike for us -- given that we
wer e sandbagged with this study, that we would |ike
the opportunity to, at a mninmm --

CHAI RPERSON GRI FFI'S: Sure.

MS. BEGGS: -- be able to talk to our

CHAI RPERSON GRI FFI'S:  Sure. In fact, the
desi gner wants t o address sone of these graphic i ssues
and while he is getting ready to do that, let nme ask

a couple of clarifying questions of the architect of
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how t hi s nodel is made. You have indicated it's nmade
i n Aut oCAD neani ng you massed out the building as you
woul d mass out your drawings. |s that correct? So
these are -- I"'msorry, go ahead.

MR. HENSLEY: That's correct.

CHAI RPERSON GRI FFI' S:  So t hese are -- when
we | ook at the massing on the bottom those are scal ed
masses. |s that right?

MR. HENSLEY: Yes, that's correct.

CHAI RPERSON @RI FFI S: Ckay. So,
concei vably, you could provide for the record the
di mensi onal aspects of the nodels on the base, on the
bottom on the July elenents, correct?

MR. HENSLEY: The di nensional data isn't
based on dates or tine.

CHAI RPERSON GRI FFI'S: | know.

MR HENSLEY: It's based on --

CHAI RPERSON GRI FFI S: |"m getting up to
t hat t hough

MR. HENSLEY: Ckay.

CHAI RPERSON GRI FFI'S:  Just to correspond
with what we're seeing in massing is what you're
showing in the draw ngs. They would have to be
i dentical, would they not?

MR. HENSLEY: Yes, they are and --
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CHAI RPERSON GRI FFI'S:  Ckay.

MR. HENSLEY: Yes.

CHAI RPERSON GRI FFI S: So that is one
el enent of data that would have to have been pl ugged
into create that nodel, right?

MR HENSLEY: That is correct.

CHAI RPERSON GRI FFI' S:  Good. Then t he next
one | think is how it was established, the tine for
t he sun/ shade, which | think is sonmething that, unl ess
you know how, we can have provided for fairly quickly.

MR. HENSLEY: Are you asking how | chose
July 2" at that time?

CHAI RPERSON GRI FFI'S: No, no.

MR. HENSLEY: No.

CHAI RPERSON  GRI FFI S: How does the
software actual ly work?

MR. HENSLEY: Ckay.

CHAI RPERSON GRI FFI'S:  What woul d you have
to plug in to create that diagranf

MR. HENSLEY: Ckay. You plug in date
time and the location of the project, |atitude,
| ongi t ude.

CHAI RPERSON  CRI FFI S: And then it
generates the sun and, therefore, the shade?

MR. HENSLEY: Yes. |It's the sane program

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

435

we al so use to create our elevation renderings.

M5. BEGGS: |'mnot sure what this proves.
One of the things that | am confused about this is
that that appears to make the 10.5 foot alley as w de
as the sidewal ks, and that is why |'mtroubl ed by what
|"'m | ooking at here and |'m very disturbed that |
haven't -- you know, | haven't seen what the
underlying data is.

MR. HENSLEY: They are not all that
entirely different, the sidewal k on Phel ps Street with
its curb and sidewal k and the space between, and the
10.5 feet between the buildings. [It's not all that
different, so | believe this 1is an accurate
representati on.

M5. BEGGS: | don't understand. Are you
cont endi ng that by addi ng two additional floors, there
is not going to be nore shadows cast on the Wodrow?

MR  HENSLEY: No, that's not what the
study shows.

M5. BEGGS: Oh, well, what does it show?
Now, |'m nore confused.

MR. HENSLEY: Do you see this? Do you see
the lighter gray tone here?

M5. BEGGS: Correct.

MR. HENSLEY: That is the additional
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shadow cast by the addition, this.

M5. BEGGS: kay. During a tine when the
sun is the highest in the sky?

MR. HENSLEY: Actually, no, this is taken
in the evening. The sky is -- the sun is fairly |ow
and heading north, so the greatest shadow is created
in the | ate sumrer evenings.

M5. FRENCH. So are you saying that this
is the nost? Your diagram here is the npbst severe
shadows - -

MR. HENSLEY: No.

MS. FRENCH. -- that ever occur?

MR HENSLEY: No, that's not what | said.
| said | have matched it up with this date and tine
based on that phot ograph.

M5. FRENCH. Well, | think --

MR. HENSLEY: | thought that was nost
hel pful .

M5. FRENCH: Wuld it not be nost hel pful
to show the Board the |east amount of shadow that
woul d occur and the nost anobunt of shadow that woul d
occur and for how many days this would occur, so that
at least we all would understand what the actual
i npact of shadows woul d be?

MR. HENSLEY: |f the Board would like to
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direct nme to perform specific studies based on
paranmeters, | can do that, but the sun is in a
different point in the sky practically every m nute.
| can't recreate every single mnute. WlIl, | can

but it's kind of worthless. | can't create a mnute
of the year but, you know, as you know, for the
majority of the year our building does not cast any
shadow at all to the south towards the Wodrow.

M5. BEGGS: The existing building,
correct?

MR. HENSLEY: |'msorry, your question is
what ?

M5. BEGGS: The existing building doesn't
cast any shadows. The addition certainly would. |
| ook out at that building every day. | see the sunin
the afternoon and it's flat out against it. | mean,
it's just inconceivable to me that you' re saying that
when you have this great big facade --

MR. HENSLEY: Ckay.

M5. BEGGS: -- whereas your picture that
it's not going to block the light.

MR. HENSLEY: Ma'am if you |look at the
phot ogr aph over there you wi |l understand that the sun
is comng alnost directly to the right. You can see

t he shadows created by the building upon itself. So
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the sun isn't comng from the north. The sun is
coming fromthe far west.

V5. BEGGS: Wait, John, you're talking
about this?

MR. HENSLEY: Yes.

M5. BEGGS: Yes, at this point the sunis
over here. That's direct sun, that's not indirect
sun.

UNI DENTI FI ED SPEAKER: Kat hl een,
m crophone, your m crophone.

M5. BEGGS: Oh.

M5. FRENCH. But it's still --

M5. BEGGS: It's pretty worthl ess anyway.

M5. DRISSEL: | have a question. | have
a question. | have a question.

CHAlI RPERSON CRI FFI S: What is the tine
period that has the --

M5. DRISSEL: Can | just ask a question?
Coul d you descri be what a real good shadow st udy woul d
entail, not just this one day, this taking one of our
pi ctures that we happened to be able to find, but
descri be a serious shadow study, because you told us
many tinmes that you had done a serious shadow study
and then nmany tinmes you told us it wasn't going to be

avai l able. So what does it involve?
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COURT REPORTER: State your nane, please.

MS. DRISSEL: Marie Drissel.

MR. HENSLEY: W have -- a good shadow
study | would represent as being three points of the
year, W nter sol stice, sumer solstice and the vernal
equi nox at three different tines in the day, norning,
noon and towards the evening. | would -- that should
gi ve everyone a broad range to sort of connect the
dots of what a shadow woul d be.

MS. BEGGS: And what about the autumal ?

MR. HENSLEY: It's the sane as the vernal

M5. BEGGS: Oh, it's the same?

MR. HENSLEY: Yes.

MS. BEGGS: So where is your vernal
equi nox version?

MR. HENSLEY: | did not bring that.

M5. BEGGS: |s there a reason why?

MR HENSLEY: This is sort of the -- this
study shows the sun at the worst time of the year or
the shade in the worst and best time of the year
whi ch, depending on where you sit, is tw different
times of the year.

M5. BEGGS: Well, then you woul d concede
then that this is not a good shadow study because it

does not include the conponents that you just
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testified should have been incl uded?

MR. HENSLEY: Her question was what was
the best. | would say this is a good one.

M5. BEGGS: It's not all about shadow.
FRENCH: We know t hat.
BEGGS: It's not all about shadow.
FRENCH: It's about solid walls.

BEGGS: A wall here.

5 5 » © B

FRENCH. It's about privacy.

MS. BEGGS: And the sun is over here and
| would go out here to cast the shadow

CHAI RPERSON GRI FFI'S:  You need to turn the
m ke off unless you want to be on the record. Ckay.
Any ot her questions right now?

MS. BEGGS: Just one. Does this shadow
study tell you anything about the existing I|ight
conditions for the residences at the Whodrow, putting
to one side whether it's in shadow or not, but just
the anbient |ight that they would be receiving as
opposed -- with no addition versus with your addition?

MR. HENSLEY: This program does not
cal cul ate what you're referring to as the reflective
light, | believe?

M5. BEGGS: No, I'mreferring to just the

anbient |ight. For instance, are you aware that
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artists typically like to have north facing studios
because of the steadi ness of the |ight that cones in,
not necessarily sunlight which, you know, a western
faci ng side woul d, but artists usually want the steady
light of a northern exposure. And, in fact, those are
usually in the highest demand. Was that a conpound
guestion or nmaybe just a real |ong sentence.

MR. HENSLEY: | am aware that painting
studi os often feature north light as a feature.

CHAI RPERSON GRI FFI'S:  Okay. But then the
foll owup, which I think he was answering, was the
fact that this doesn't cal cul ate ambient or indirect
light into the units that, you know, | think you have
to glean fromthe shading that is represented. kay.
Any other clarifying questions at this point?

V5. BEGGS: Only that you would agree,
woul d you not, that the addition of those two stories
is going to cast nuch -- putting to one side the
shadows, is sinply going to darken the w ndow vi ew.
| don't know what to use as a term |I'm not an
architect, would darken the air that's outside the
Wi ndows.

In other words, it's going to be darker
when you're obstructed by that building than when

you're not, correct?
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MR. HENSLEY: Qur diagrans do show that

the addition will cast a shadow on portions of the
Wodrow at certain tines of the year.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BEGGS: Again, | want to reput the
guestion, because | don't think that was what | asked.
What | was asking is if you're putting a structure
10.5 feet away, it's going to nake the room darker
than if there was no building there, correct,
irrespective of shadows?

MR HENSLEY: The | ocation of the wall
brings up the possibility, well, the reality that our
buildingwi |l actually contribute reflected |ight back
towards the north wall of the Wodrow.

CHAI RPERSON GRI FFI S: Ckay. Anyt hi ng
el se?

M5. BEGGS: (Ckay. No, nothing further.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BEGGS: Except that we would like to
preserve our objection to having this conme in when we
were expressly told that no such thing was going to
cone in.

CHAI RPERSON GRI FFI' S: I ndeed. Do you have
a question? |'msorry.

VICE CHAIR M LLER | nmean, nmaybe it's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

443

because of the | ateness of the hour, but | just want
to make sure. | don't totally understand what these
diagrams reflect. | nean, | think on the one hand |
heard you say that some of themreflect the sanme day
as the photo that we have in the hearing room That's
the botton? Okay. The bottom row?

MR. HENSLEY: The bottomthree --

VICE CHAIR M LLER: The bottomthree?

MR. HENSLEY: -- images, Yyes.

VICE CHAIR MLLER. And then the top two
represent the worst day and the best day?

MR. HENSLEY: The top three represent
wi nter solstice, which is when the sun is at the
| onest sky, therefore creating the | argest shadows.

CHAI RPERSON GRIFFI'S:  Top three are all

the sanme day at different tines, norning, noon and

eveni ng.

VICE CHAIR M LLER.  Ckay.

CHAI RPERSON GRI FFI'S:  For instance, if we
were to ask for additional studies, it would be

appropriate to have a wi nter norning, noon and ni ght
or evening, rather, a sunmer norning, noon and
eveni ng, and t hen one when t hose seasons swi tch, which
is not inappropriate and | think we probably ought to

have t hat.
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MR. HENSLEY: | can provide that tonorrow

as wel | .

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. HENSLEY: One of the things that has
occurred though is the sumer studies, we have had
mul ti pl e desi gn schenes changi ng and changi ng.

CHAI RPERSON GRI FFI'S:  Under st ood.

MR, HENSLEY: So to create an accurate
nodel you have to start with sonething that doesn't
change.

CHAI RPERSON GRI FFI S: Under st ood.
However, what you have here is what is proposed, is
that correct, the current nodeling?

MR. HENSLEY: That's correct.

CHAI RPERSON GRI FFI'S:  Okay. And so if |
understand what you're saying, it may not be just by
tomorrow that you coul d produce that. You may need a
little bit nore tine.

MR HENSLEY: | will need several hours to
prepare --

CHAI RPERSON GRI FFI'S:  Right.

MR HENSLEY: -- the solar studies for
this scheme. W do have one for the |arger schene.

CHAI RPERSON GRI FFI'S: Right, and | don't

want to confuse in the larger schenme, because it's
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irrelevant at this point, but I think that woul d be --

yes?

M5. BEGGS: |'mfine.

CHAI RPERSON GRI FFI'S: | think that woul d
be advantageous to do. Let's keep what we have
al r eady. The July 2™ | think is an interesting

conpari son of sone of the photographic docunentation
we have. And then | woul d suggest that we do just the
nodeling and not the plan, but that will be in the
record which | think is a good diagram for
illustration. Question?

VICE CHAIR M LLER Wl |, for sonme of us
who don't understand it that visually. |f he is going
to be providing nore into the record, can there be
somewhat of a description as to, you know, what it's
showi ng, what it's -- okay. | guess ny ot her question
is --

M5. BROMN: We can provide that.

VICE CHAIR M LLER. -- when we see these
nmonments in time, how do we know how | ong that effect
| asts? For instance, the worst case scenario.

MR. HENSLEY: A microsecond. It's sinply
a m crosecond. Every nonment the sun noves, so the
shade changes.

VICE CHAIR MLLER. So if you give ne --
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if | see a diagram that represents Septenber 10'" or
something and | have no idea what it's going to be
li ke on Septenber 14'"?

CHAlI RPERSON GRI FFI'S:  You' ve got a pretty
good i dea.

MR. HENSLEY: The idea is to --

VI CE CHAIR M LLER  You have a pretty good
i dea, because it just goes in a certain direction
gradual ly? |Is that why?

MR HENSLEY: And that's the reason for
t hree studies. Wat you can do i s proportionally | ook
at the shadows change. You knowthat if it's this bad
inthe winter, it's this in the spring and it's this
in the sumer.

VICE CHAIR M LLER:  Ckay.

MR. HENSLEY: That on Septenber 10'" it's
goi ng to be about here.

VICE CHAIR M LLER Right. Okay.

MR. HENSLEY: At this tinme.

VICE CHAIR M LLER: Thank you

CHAI RPERSON GRI FFI'S: Okay.

M5. BROMN: M. Chairman, | would just
like toclarify for the record the thought that we did
not want to provide these to the record. One of the

reasons t hat we did not provide themto the opposition
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and present themin our direct testinony i s because we
don't believe this case is about light and air. W
believe that it's about a variance relief which tal ks
about practical difficulties, which talks about
exceptional conditions and no substantial detrinent to
the public harmor the Zone Pl an.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. BROWN: And when you |look at the
standard for a special exception, it does tal k about
adverse effects on nei ghboring properties. You don't
find that sane | anguage in the standard for variance
relief. So that's why we did not believe it was
necessary to provide themto the record, but because
they were presented in the opposition's direct
testinmony, we have offered it as rebuttal testinony.

CHAI RPERSON (Rl FFI S: Excel | ent. CGood
clarification. One last clarification question?

MR. BERGEN: May | say one thing? I
didn"t fill the slips out today, but | did the
previous tine and I was sworn in the previous tine.

CHAI RPERSON @RI FFI S: Just state your
nane.

MR. BERGEN. Walter Bergen is my nane.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. BERGEN: I live at 2153 California
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Street. Just the observation that it's not all about
shadows. Light is not all about shadows. |f the sun
is behind me, ny shadowis out in front and | can see
fine. If I put my hand in front of ny eyes, ny hand
is not casting a shadow on ny face, but | can't see.

CHAI RPERSON GRI FFI'S:  Under st ood.

MR. BERGEN: So the wall that rises up
against the building, it's not about the shadow it
casts.

CHAI RPERSON GRI FFI'S: | under st and.

MR. BERGEN: It sinply denies light by its
presence.

CHAI RPERSON GRI FFI'S:  Okay. Excellent.

MR. BERGEN:. So these which are conputer
nodel s which are extrenely difficult to read and to
understand what they really say, if you insert somne
common sense about what |ight neans, it's not all
about shadows.

CHAI RPERSON GRI FFI'S:  Sure, sure. kay.
| appreciate that coment. And just to be clear, a
i ght and shadow study is about |ight and shadow and
that's all that's being asked of these. So we
understand the rest of the case in opposition. Not to
worry, there's a lot nore docunentation that's in

there. W also have plans. But we can't ask nore of
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this sinple programthan it actually is nmade to do.

But | think the conparison of the other
dates are going to be telling and that wll be
appropriate for the Board to | ook at. COkay. Yes?

VICE CHAIR M LLER  Ms. Brown, | just want
to foll owup on your statenent about the |ight and air
in interpreting the variance standard. ls it your
position then that adverse inpacts to neighboring
property's light and air wouldn't fall under the words
of substantial detrinment to the public good, which is
t hat standard in the variance?

M5. BROMN: I'"'m glad you asked that
guestion, because | have a case cite from Draude v.
BZA, if you give ne a nonent to find it, but the sum
and substance of it is that the interests of
condoni ni um nei ghbors next door with respect to |ight
and air does not necessarily equate to the public
good. Those are individual interests for a select
group of individuals in the community and that the
public good is much | arger than that.

And here it is housing in aresidentially
zoned district. It is providing a few nunber of units
where the Mayor has asked for 100,000 new residents
for the District, so it is consistent with the Conp

Pl an. It's consistent with the Mayor's goals for
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housing. And so that's the overall public good that
we're tal king about and its consistency with the Zone
Plan for the R-5-B District. And | can put that inin
a nonent .

M5. BEGGS: Do you have that citation?

M5. BROMWN:  Yes.

MS. BEGGS: Because there's only --

VICE CHAIR M LLER | have one nore
foll owup question to that. Wen we're | ooking at the
public good, which is the standard in here, are you
suggesting or not suggesting that it's bal ancing the
publ i c good that's bei ng done by granting the vari ance
and creating this additional -- well, increatingthis
addi tion versus inpact to the nei ghbors?

M5. BROMN: You're saying that -- you're
asking whether or not it's a balancing test between
how affects the --

VI CE CHAIR M LLER: Yes, are you conparing
t henf?

M5. BROWN: -- direct --

VICE CHAIR MLLER It sounded |ike you
wer e conparing them That there's such a greater good
because you're contributing to the housing market,
that we should be | ooking at that as a public good.

It sounds like that's greater, in that that's greater
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than the detrinent to the neighbors' light and air.
| s that what you're sayi ng?
M5. BROWN:. Why don't | read fromthe case

that | have inthe cite Draude v. D.C. Board of Zoni ng

Adj ustnment, 582 A 2d 949 (1990).

M5. BEGGS: Wit a mnute. Can you have
the cite again, please?

M5. BROAN: The citation is 582 A 2d 949,
it's the D.C. 1999 -- 1990 case. And the Draude is D
R-A-U D E There was a simlar situation where
condoni ni umowners were objecting to an addition to a
nei ghboring buil ding and t hey obj ected on the grounds
of light and air. |I'm quoting specifically "they,"
nmeani ng the opposition, "contend that the BZA should
protect and enhance the quality of the existing
residential property in the District of Colunbia,”
nmeani ng t he condom niumbuil ding, "and that it failed
to live up to this obligation when it granted the
vari ance.

The reasoning behind this argunent
confuses public good with the nore narrow i nterests of
the condom nium and its wunit owners. What is
beneficial to them singularly or as a group is not
necessarily synonynous with the public good."

CHAI RPERSON GRI FFI'S:  Okay. Excellent.
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M5. BROAWN. Ckay. | can continue with the

| egal argunents for rebuttal. "Il try to be very
qgui ck and | have a very quick closing --

CHAI RPERSON GRI FFI'S: |I'msorry. Wil e he
is assessing that and getting it up and running,
you'll do your legal closing and analysis. |s that
correct?

M5. BROAWN: 'l wap it all in together.

CHAI RPERSON GRI FFI S: Ckay. Excel | ent.
About 10 minutes, 15 mi nutes, what are we | ooking at?

M5. BROMN: | think 5 to 7 m nutes.

CHAI RPERSON GRI FFI S: Let's rather than
waste everybody's time with us going further, why
don't we get this done now as we are 10 m nutes of --

COURT REPORTER  One second.

CHAI RPERSON GRI FFI'S:  Sure.

M5. BROMN: Thank you, M. Chairman. W
have had a lot of testinony over the past two
afternoons in this case, yet it remains a very sinple
case. It essentially conmes down to whether the second
fl oor of the addition can exceed the | ot occupancy by
2.6 percent. The other variances, in addition to a
nonconform ng structure, and structural changes to a
buil ding devoted to nonconform ng uses are al nost

t echni cal procedural variances that we're requesting.
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As M. Sher testified last nonth, you
change one foot or 100 feet in this building and you
are throwmn into a variance relief case. Wat this
proj ect does proposeis arelatively snall addition of
only four residential units inanR5-BDistrict, four
units. New housing is not only encouraged under the
Mayor's goals, but it is the designated conform ng use
for this zoned district.

The project al so reduces the area devot ed
to the nonconformng retail/conmercial uses while at
t he sane ti ne mai ntaini ng the highly desirabl e grocery
store. | know that | did not attend the ANC neeting
| ast night, but others who were there conmented that
that was a significant discussion. W have heard it
again today that that grocery store is a highly
desirable use. It is quite different fromthe office
use that is described in the Lenkin case, where that
was an undesirable use and the citizens and the BZA
determned that it needed to be elim nated.

| think it is also wrth pointing out that
this does constitute a de minim s variance, whether it
is 2.6 percent or 4.4 percent as the opposition
cal cul ated. W knowthat the Zoni ng Admi ni strator has
the flexibility to grant a variance of 2 percent. So

when you get into the 4 percent range, that's fairly
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de minims for the BZA

And t he case of Gl martin v. BZA descri bes

that the burden of proof will |essen if the nature of
the relief is de mnims and they quote from-- in the
Glmartin case it tal ks about whether or not there is
a | esser burden of proof because of the infinitesinal
devi ation fromconpl ete conpliance that is clearly de
mnims, that is within the de minims exception for
granting di mensi onal vari ances.

The Board al so recogni zed t he nature of de
mnims requests in BZA Case No. 16927-A In that
particular case, they decided that the variance
request was extrenely large, the nature of it, and it
was denied, but it was because the nagnitude was so
great . Here the nmmgnitude is so snmall that the
threshold is |l essened. And this is an area vari ance.
It is not a use variance.

And in our submissions | know that you
want ed some expl anation of the Lenkin case. W can go
into it in detail there or if you're just limting
that tothe transition fromthe old regulations to the
new. |'Il be happy to go into it nowor we can do it
|ater. But the nost inportant thing, and we submtted
it last tinme, was that the wunderlying BZA order

specifically said that it was an area variance that
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was bei ng requested.

That was a concl usi on of |aw and the D.C.
Court of Appeals did not overturn that finding of the
BZA. And | have heard in the subm ssions by the
opposition that it was expressly considered a use
variance. Well, | defy anybody to find that |anguage
in that case where it says we overturned the BZA' s
finding that this is an area variance. It's not
t here.

CHAI RPERSON GRIFFI'S: That's the Lenkin
case you're tal ki ng about?

M5. BROWN: The Lenki n.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BROMN: L-E-N-K-1-N

CHAI RPERSON GRI FFI'S: Right, right. Okay.

M5. BROAN: And, again, we subnitted those
to the record back in March 14'" So for the area
vari ance test we do have the uni que conditions.

CHAI RPERSON GRI FFI'S:  Thank you.

M5. BROWN: Moreover, in other BZA cases
the Board has determined that it's an area variance
and | have here Application No. or BZA Order No. 16815

of Adans Alley LLC. That's a 2002 case and that is

where a variance was granted to construct an addition

to an exi sting structure, nonconform ng, for nm xed-use
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residential, office and private club and it was in the
R-5-B District.

So there you have the sanme exact zone
category and you're saying it's an area variance to
have office and a private club there. So this is
after the Lenkin decision and that has not been
di sturbed. That is it's still an area vari ance.

The uni que conditions here, M. Chairnan,

you pointed out the Cerics of St. Viator. This is

absolutely the case that we have here. W have an
exi sting building on the site that is nonconform ng.
Those are the exceptional conditions here. W also
have the exceptional <condition of the specific
paranmeters provided by the Hi storic Preservation
Revi ew Board where the building has to be pulled up
flush against the street wall, but the nost critical
one is that it's an existing building on the site and
it's a nonconformng building on the site.

I f we could have a vacant site, we could
conpl y. W can't do that Bbecause Historic
Preservation is not going to let us tear down the
building. W're not going to be able to carve out a
back piece of it. W have to deal with the existing
building as it is on the site.

That is a unique condition inherent in
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this particular property. And there is no other
property around it in the nei ghborhood. It is the
only one-story commercial building in the entire
nei ghbor hood. It is surrounded by |arge apartnent
bui | di ngs and t hen row house devel opnent farther down
to the south and a | arge church across the street.

The practical difficulties you heard M.
Hensley go into. W have a fire stair that has to be
centrally | ocated. W have to get the two bedroom
apartnents on the second floor. When you start
getting rid of that 107 square feet, you |l ose the two
bedroons. It beconmes a one bedroomapartnment and t hat
is just not feasible for this project.

W have already talked about t he
substantial, that thereis no substantial detrinment to
t he public good and no substantial inpairnment of the
Zone Pl an.

CHAI RPERSON GRI FFI'S: Al set? Ckay.

M5. BROAN:. And we don't even need to get
to the econonmic argunents for this case. That was
prelimnarily submtted when we had a density FAR
vari ance request and we needed to -- when we initially
subm tted the 2.07.

Now that we're at the 1.8 FAR we're

really just dealingwith the practical difficulties of
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the fire stair, the layout of the apartnents and al

t hose, the confluence of those factors, do create the
practical difficulties for wus. And, again, the
threshold is | owered because of the de mnims nature
of the request, of the relief being requested.

| can go into nore of the | egal argunents
on the section 2003.3 and all the other sections.
Gven the late tinme and that it's alnost 8:00, | am
happy to wap that up in our proposed findings.

CHAI RPERSON CRI FFI S: | think that's
appropri at e.

M5. BROMN: So we will conclude on that
not e unl ess you have questi ons.

VICE CHAIR M LLER: | do.

M5. BROMAN: Ckay.

VICE CHAIR MLLER. On the | egal analysis
in this case, especially with respect to practica
difficulty in the case law you cited, it seens to ne
that your practical difficulty in this case arises
when you want to do the addition not fromthe ability
to have a residential or a viable operation at that
site.

And |'m wondering in the cases that you
cited or are there cases that really go to that point,

as opposed to -- | know that a | ot of the cases talk
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about practical difficulties if they remain the sane
inthe way they were, that they have to change because
they are experiencing practical difficulties in
conplyingwith the regulations intheir current state.

Do you know what |I'm saying, the
di fference?

M5. BROMN: Yes, | do hear the difference.

VICE CHAIR M LLER:  Ckay.

M5. BROMN And | think in just about
every BZA case that cones before you for redevel opnent
for many of the housing projects that you have | ooked
at, even sone of the office projects, you' re allowed
to keep the -- you can nmake use of the property the
way it was. That is not the test. That's a use
vari ance test.

VICE CHAIR M LLER Vell, | hear what
you're saying and | just want to know t hough that the
cases that you're relying on and that you cited in
that, we're pretty famliar with and | will certainly
go back and | ook at them but in those court cases do
they deal with practical difficulties as a result of
the way the property is right then, that they have to
nmake a change or else they won't be viable or they
won't serve sone other interest?

M5. BROAN:. That is certainly true of the
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Clerics of St. Viator, but that was a use vari ance

case.
VICE CHAIR M LLER:  Um hum
M5. BROAN: The Tyl er case, | think which
was the Cooper Houses case, those -- that was an

argurent, that the buil dings were not viable in their
current condition. But there are many other cases
where the property is viable inits current condition
and | can provide those citations in the posthearing
submi ssion for findings of fact.

VICE CHAIR M LLER  Thank you. | would
appreciate it.

CHAI RPERSON @RI FFI S: Ckay. Any ot her
clarifications at this point?

MS. BROMN:  No.

CHAI RPERSON GRIFFI'S:  Very well. Thank

you very nmuch. We concl ude then our Public Hearing on

this case. W do have submissions, so let's go
t hrough schedule. | think just assessing briefly what
we're going to have put into the schedule, we'll start

at the end date and set this for decision at our
regul ar schedul ed Public Meeting in June.

That will give us enough tinme to get the
new i nformation into the record. As | have recorded,

that woul d be the sun studies that are comng in, as
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we have outlined. | think we could provide a week to
do that. Is that a rational anmount of tine to produce

that, to put it into the record, a week? GCkay. So

we'll set it off from there. We'll have a week.
W' Il have two weeks for response to those, one, two,
and then we'll have one week for rebuttal to the

responses, if required.

The |ast subm ssion then after that is
going to be findings and conclusions and the |ega
analysis and briefing on what we have just gone
through in terns of the -- I"mnot sure, and then the
Lenkin case of the elenents that were brought up
t oday.

And | think it's inportant to say, M.
Brown, you were getting into that and | think it's
very inportant to have clear that what we're | ooking
for is not just to find what section it regul ated or
was citing in terms of our old regulations and how
t hey have changed to new, but then to get into the
substance of the court's decisions and its rel evancy
her e.

Youdidalittle bit of that this evening,
but | think we would be looking for that and we'll
| ook at the March 14'" subnission also in the record

that dealt with that. Yes, question?
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MS. BEGGS: Yes, M. Chairman. How di d

you want the suppl enental subm ssions to be |imted?
Is it just Lenkin and its regul ati ons or do you want - -
" m not clear on what the scope of the supplenenta
is.

VICE CHAIR M LLER: |'mnot sure howwe're
goi ng to separate the proposed concl usi ons of | aw, but
| think that certainly you should address the Lenkin
case and how t he regs, when they were anended, either
changed, you know, the effect of that case or didn't.
But | think that we're also interested, in general, in
anyt hing el se you want to add about the variance test
as it applies to this case.

M5. BEGGS: (kay.

VICE CHAIR M LLER Use versus area,
what ever, because that's what we're looking at, in
general .

CHAI RPERSON GRI FFI S: Conceivably, it's
not two filings. It could be one if you want to
incorporate it, if you want to pull it out. It's
obviously going to be in your findings and
conclusions, but if you want to pull it out to be
direct that would be appropriate, but not required.

Okay. Anything else that | have m ssed in

ternms of subm ssions that the applicant is aware of ?
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M5. BROMWN I'"'m not clear if you have

given a date yet on the proposed order?

CHAI RPERSON GRI FFI'S:  No, no dates.

M5. BROMN: Ckay.

CHAI RPERSON GRI FFI'S:  Just subm ssi ons.
Am | mssing anything, M. Beggs, that you' re aware
of? Ms. Bailey, are you aware of anything el se that
we have cited? Yes, you are?

MS. BAILEY: Yes.

CHAI RPERSON GRI FFI'S: Oh, good for you.
What did | mss?

MS. BAILEY: M. Chairman, | have a |ist
of things. | don't know whet her you want all of these
things, but if you --

CHAI RPERSON GRI FFI'S:  Ch, good. Let's --

MS. BAILEY: Ckay.

CHAI RPERSON GRI FFI S: Let's go through
t hem

MS. BAILEY: The opposition had di scussed

a supplenental filing on the section of nonconform ng

uses wWithin structures, that's 2002.4. |'mnot sure
if you still wanted that or not.

CHAI RPERSON GRIFFI'S: | don't think
we're --

VB. BAI LEY: That's  Chapter 20,
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Nonconform ng Uses Wthin Structures. There was a | ot
of di scussi on about that.

CHAI RPERSON @RI FFI S: Ri ght . No, |
appreciate that. That's an excellent point. | think
that is going to be part of any of the finalized, it's
part of the testinony that was presented today.

MS. BAILEY: Okay. Ms. Ellie Wtherspoon
is to provide the | abels to the phot ographs that were
filed.

CHAI RPERSON GRI FFI'S: Onh, i ndeed.

MS. BAILEY: They did have phot ographs.

CHAI RPERSON GRI FFI'S: W have got a | egend
coming in for the photographs.

MS. BAI LEY: Ckay. There was sone
di scussion about a rebuttal to Ms. Marie Drissel's
st at enent concerning i ncome that is to be derived from
t he proposed addition. Did you want that?

CHAI RPERSON GRI FFI'S: No.

MS. BAILEY: No. Father Mateo, there was
some di scussion of he not being able to be here this
eveni ng.

CHAI RPERSON GRI FFI'S:  CGood.

MS. BAI LEY: But the opposition had
indicated that they could put a letter in the file.

Did you want that, sir?
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CHAI RPERSON GRI FFI S: Good. No, we're

going to close the record for subnission of any
letters, except for we had notice that perhaps a
council nmenber was putting in a letter of some sort,
whi ch we woul d say that we woul d take into the record.

M5. BAI LEY: Ckay. And there was sone
di scussi on about a shadow st udy, sone nore i nformation
fromthe architect, information that was not presented
here today.

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. BAILEY: Did you want that?

CHAI RPERSON GRIFFIS:  Yes, | think we're
clear on what's being subnmitted in that. Good.

MS. BAILEY: And, of course, findings of
fact and concl usions of |aw

CHAI RPERSON Rl FFI S: Brilliant. Ckay.

A week fromtoday at 2: 00 we'l|l have the |l egend to the
phot ographs in and we'll have the additional tine
studies and those wll obviously be served on

everybody and put into the record. That is a week
fromtoday, which is, M. Bailey?

M5. BAILEY: A week fromtoday is Apri
25",

CHAI RPERSON GRI FFI'S:  Excellent. That's

t he 25" W'll allow two weeks for a response to
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t hose studies, which is the 2" of Muy?

MS. BAILEY: Two weeks fromthe 25" is --
| have May 9'"

CHAI RPERSON GRI FFI S: Yes, that makes nore
sense. The 9'" of May. |'mnot going to have any --
we're not going to need any responses to the
rebuttals, quite frankly. | think the information
that's in there is in there and we can incorporate
anything el se that needs to in our final, so that we
woul d have the final subnissions due on the 23
Let's do it on that. Let's keep them on Tuesdays
keeping to the schedul e on that 23 of May at 3:00.

M5. BEGGS: |'msorry. | don't understand
what we're going to do on the 23 at 3:00.

CHAI RPERSON GRIFFI'S: That's your fina
submi ssi on

M5. BEGGS: Ch, that's the suppl enenta
brief and the findings and concl usi ons?

CHAI RPERSON GRI FFI'S:  That's correct.

MS. BEGGS: (kay.

CHAI RPERSON GRI FFI'S:  Gkay. Who needs a

wal k t hrough? Everyone clear on dates, tines,
submi ssi ons? Excel | ent . The fact has been
established that Ms. Bail ey takes excellent notes. |If

you have any questions on what is to be submtted or

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

467

when, clearly you can call in and talk to the Ofice
of Zoning staff or Ms. Bailey, M. My.

Let's be absolutely clear, as | know you
all are, as these submissions are comng in, the
record is closed except for all the information that
we have now established. Wth that, also as it cones
init needs to be served everywhere el se. W have got
a very short schedule up front. Let's use it wsely,
so let's get the subni ssions and make sure we know how
everyone is being served. |'msure this is already
established, but let's get that done.

Well, there it is. That can be broken
down and printed in 11 x 17 or 8.5 x 11s. W'I| have
t hose submissions in. Wth that, just to reiterate,
we're going to have those studies and a little bit of
a narrative description of each of those, how it was
pi cked and what it is actually showing and | think
that's pretty clear.

Anyt hing el se? Everybody clear then?
Excellent. | do appreciate everyone staying so |late
this evening and we appreciate all of the information
that's in. If there is no further business for the
Board, let's adjourn.

(Wher eupon, the Public Hearing was

concluded at 8:11 p.m)
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