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P-ROCEEDI-NGS
1:15 p. m

CHAI RPERSON CRI FFI S: Good afternoon,
| adi es and gentlenen. Let nme call to order our Public
Hearing, our afternoon session, the 27'" of June 2006.
This is the Board of Zoning Adjustrment for the
District of Colunbia and | am the Chairperson Ceoff
Giffis. Joining ne to today is the Vice Chair Ms.
Ml ler and representing the National Capital Planning
Comm ssion with us is M. Mann. A very good afternoon
to you, M. Mnn.

W are expecting our other Board Menber,
M. Etherly, shortly, however, we have a huge schedul e
for this afternoon, so we wanted to get underway and
he will be wth us very quickly. Qur Zoni ng
Comm ssioner is also anticipated and they will sit in
as they arrive.

So noving on to our afternoon session

there's sonme very inportant aspects that | need to go

through quickly and then we'll get to our cases.
First of all, I would ask for everyone that's present
if they would turn off cell phones and beepers,

bl ackberries at this time, so that we do not have a
di sruption of the transm ssion and the attention of

the testinony that's being provided.
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It shoul d be known that there are two very
important ways that all our public sessions are
recorded and they are this way. First, the Court
Reporter sitting on the floor to ny right is creating
the official transcript. Attendant to that, we ask
that everyone present that is going to address the
Board fill out two witness cards. Those wi tness cards
should be into the Court Reporter prior to comng
forward to address the Board.

And when addressing the Board, you wll
just need to state your nane and address for the
record once. Cbviously, that will be able to give you
credit for your statenents on the record. It should
al so be known that we are being broadcast |ive on the
Ofice of Zoning's website. So you mmy see the
cameras noving once in a while, but pay no attention
to them Always stay focused on the testinony you're
goi ng to provide.

That being said, the order of procedures
for special exception and variances is as foll ows:
First, we will hear fromthe applicant. Second, we
will hear any Governnent reports attendant to the
application. Third will be fromthe ANC wit hi n whi ch
the property is located. Fourth will be persons or

parties in support of an application. Fifth are
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persons or parties in opposition to an application.
Sixth, finally, we return to the applicant for any
rebuttal testinony, wtnesses or sumations and
concl usi ons.

Cross examination is permtted of all
Wi tnesses by those parties in a case. The applicant
is a party, the ANC within which the property is
| ocated is a party and the Board will establish, as
requested, parties in opposition or in support of an
application. Parties will be able to conduct cross
exam nati on

| will give instruction and direction as
to the tine and al so the gernmane direction of cross
exam nation if it seens to be goi ng outsi de of what we
believe should be happening wth the cross
exam nation, but I'll deal with that on a specific
nature as we get into it in particular cases.

It should be clearly understood that the
record will be closed at the concl usion of the hearing
on a case. So if you cone forward, you present your
case and we close it this afternoon, which we
anticipate doing in several of these, it should be
clearly understood that the Board will not be able to
take any other additional information. It will not

del i berate or nake a decision on anything that isn't
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in the record once the record is closed.

Now, we do, on occasion, ask that
addi tional information be provided to the Board and we
can do that in witten subm ssion or however we want
to do it and we wll be very specific on what
i nformation should be submitted into the record and
when it shoul d be submitted into the Ofice of Zoning.
Those are elenents that we wll get to in the
conclusion of any hearing. Cbviously, we won't |et
you |leave the room without clarity of process, so
don't be too concerned if that nade no sense
what soever .

However, it should make sense that the
Sunshine Act requires us to conduct our hearings in
the open and before the public, that's what we're
about to do. W do enter into Executive Session both
during and after hearings on cases. W utilize those
Executive Sessions for reviewing the facts in the case
and sonetimes we do, in fact, get into brief
del i berations on cases. Be assured that every
deci sion we nmake i s then brought forth in the open and
before the public. These Executive Sessions and the
way we operate are in accordance with our rules,
regul ations and procedures. They are also in

accordance with the Sunshi ne Act.
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W will nake every effort to concl ude our
af ternoon hearings today at 6:00. | will update you
as we get closer to the 6:00 hour as it is quite
possible this afternoon we wll go beyond that.
However, 1'I| address that as we get further into it.

At this tine, let me say a very good
afternoon to Ms. Bailey with the Ofice of Zoning, M.
Rose and al so M. Myy. M. Monroe is representing the
Ofice of Attorney CGeneral with us.

At this tinme, | believe that it would be
appropriate for all those nenbers or audi ence present
if you would stand and give you attention to Ms.
Bailey, if you are going to address or provide the
Board with any testinony or evidence, she is going to
swear you in.

MS. BAI LEY: Woul d you, pl ease, raise your
ri ght hand?

(Wher eupon, the witnesses were sworn.)

CHAlI RPERSON @RI FFI S: Excel | ent. Thank

you all very ruch. At this time then, we can
entertain prelimnary nmatters. Prelimnary matters
are those which relate to whether a case wll or

should be heard today, requests for postponenents,
wi t hdrawal s, whet her proper and adequate notice has

been provided, these are elenents of prelimnary
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If you are on the schedule or you think
that there is a hearing on the schedule that should
not proceed today for sone manner, | would ask that
you corme forward and have a seat as M. Nettler has
done to indicate of having a prelimnary matter. But
first, before we get to M. Nettler, I'lIl ask if M.
Bailey is aware of any prelimnary matters for the
Board's attention.

MS. BAI LEY: M. Chair, Menbers of the
Board, good afternoon.

CHAI RPERSON GRI FFI'S:  Good aft ernoon.

MS. BAILEY: Yes, sir, there are two that
the staff has.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MS. BAILEY: The first is Application No.
17457, application of 3DGE 3400 11'" Street LLC. That
application was w thdrawn, M. Chairnan.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. And therefore, no action of the Board woul d be
required.

MS. BAILEY: None, sir.

CHAI RPERSON GRI FFI'S:  The second?

MS. BAI LEY: The second has to do with

Application No. 17492 of Jeff B. Speck and Sanuel
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Hanki ns.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MS. BAI LEY: There was a request for
post ponenent of that case, sir.

CHAI RPERSON GRIFFI'S:  Very well. And |
bel i eve that we have heard fromall of those parties.
| s anyone here present to address or wants to speak to
174927 It has already been put on our schedule on
July 11'" in the afternoon at the request of the
applicant, had notification. s there anyone here
present that wanted clarification or needed addi ti onal
comment on that? Very well. That woul d be noved t hen
to the 7'" -- 11'" rather of July.

Anyt hing el se, Ms. Bail ey?

M5. BAILEY: No, sir. |It's just official
now, yes.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. M. Nettler?

MR NETTLER Good afternoon. Ri chard
Nettler. In the matter of BZA Case No. 17737, |
represent the Tabard Inn, which is registered as a
party in that matter. |If you may recall, this matter
first came before the Board. |'m noving to dismss
the matter.

CHAI RPERSON GRI FFI'S:  Oh, you are?
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MR. NETTLER Yes, | am |[If you renenber

this matter cane before the Board, | believe, at first
in Novenmber or Decenber at which tine the Board nade
it quite clear to the applicant, who was, at that
time, requesting additional tinme to change their
pl ans, that the Board was goi ng to be very circunspect
in giving them additional time to do that,
particularly since the proposal that had been
presented at that tine had previously beenrejected in
anot her form by the Zoning Commi ssion years before
t hen.

The applicant did revise that proposal,
made a presentation before the Board in January of
this year, the proceedi ngs were conti nued since there
were a nunber of issues that the Board had asked the
applicant to address and cone back before it wth
i nformation, and since we did not have tinme to present
any other part of the case, at that tine, and it was
reschedul ed for February, actually for February 28'"
of this year.

At the February 28'" date, the Board was
advi sed that the Historic Preservation Review Board
had, in fact, rejected the application and the
appl i cant advi sed the Board at the begi nning of that

heari ng that they were seeking a continuance, because
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they were going to go back to the review board with
changes in the design and get sone further
clarification fromthe review board about what it is
t hey coul d devel op on that site.

| think the Ofice of Planning probably
saidit best, at that time, when it said that in |ight
of the denial by the Hi storic Preservation Review
Board, | do not think that the plans in front of us
now are a reliable indicator of what the final project
is going to look like, since there would have to be
substanti al changes nmade to the project, which m ght
al so require the Mayor's agent to review it as well,
if it was to go forward.

The applicant never made any --

CHAI RPERSON Rl FFI S: |"m sorry, but |
need to interrupt you briefly.

MR. NETTLER  Sure.

CHAI RPERSON GRI FFI'S:  Because this is a
case that's further on in the afternoon and I want to
make sure that everyone actually is here present.

MR. NETTLER. Well, go ahead.

CHAI RPERSON GRI FFI S: |s the applicant
present and their representative? | nean, do we have
anyone el se here? You're with the ANC?

MR. NETTLER: |'mnot aware that they were
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given a different time other than 1:00 to appear.
Actually, as the schedule was that we had, it was
supposed to be on earlier today than it was now
appearing on the schedule that we have as we cane in
here today. So I'msurprised that they are not here,
since | understood that they were going to be here.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR NETTLER At |east be here, not
necessarily present anything.

CHAI RPERSON GRI FFI'S:  Yes, | would think
t hey woul d al so.

MR NETTLER: So | don't knowif their not
being here is an indication of the sane attitude they
have taken with the Historic Preservation Review
Board, which is to --

CHAI RPERSON GRI FFI S: An interesting
t hought .

MR NETTLER -- which is to not file
anyt hi ng and not to appear before the ANC and not to
have any di scussi on about the project since February,
but if it is or isn't, is really not the point,
because the point is the project hasn't changed.

CHAI RPERSON GRI FFI'S:  Right.

MR. NETTLER: It has no possibility of

ever being built, because it has been deni ed al ready.
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CHAI RPERSON GRI FFI'S:  But my point would

just be --

MR. NETTLER: There has been no appea
taken of it.

CHAI RPERSON  CRI FFI S: -- just the
efficiency of tinme. Cbviously, your notion is going
to need to be addressed, unless we have you repeat
yourself. | want to nake sure that everyone is here
so that they can hear it addressed by you, rather than
me trying to restate it.

MR. NETTLER: | under st and. And ny
concern is that | don't know when they're going to
show, if they show up, but ny concern is that as was--
as we tal ked about this in Decenber, | think we al so
tal ked about it in January, you know, the resources of
those who are here and opposed to the project,
i ncl udi ng those who have an ability to stay for this
proceeding are not as unlimted as it seenms to be of
the applicants. And it has becone a hardship for many
of the people to continue to conme here, sonme of whom
were not part of our case, but who have told ne that
they are here in opposition who thensel ves coul d not
spend the entire day here.

CHAI RPERSON GRI FFI'S:  Okay.

MR NETTLER And | --
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CHAI RPERSON GRI FFI S: Before we get too

far into those kind of statenents, because those

obvi ously, need to be bal anced and addressed by the
applicant or owner, | think what we should do is
proceed with the first case, which is just a
continuance, which will not take that | ong. The

others are starting to drop off fast, as you have

hear d.

MR. NETTLER  Yes.

CHAI RPERSON GRIFFIS: W will get to the
poi nt of which we will call the case, at which point

t hey would be required to have been here at 1:00, as
you have said. Obviously, when we call the case, they
will need to be here and I think we could take this up
as a prelimnary matter. But let ne just ask you for
quick clarification. You are indicating that we
should take up a notion to dismss the case in its
entirety.

MR. NETTLER  Correct.

CHAI RPERSON GRI FFI S: Because the | ast
filings were not revised as were anti ci pated?

MR. NETTLER: And not only as anti ci pat ed,
but as clained that they woul d be by the applicant in
its request for an extension of tine.

CHAI RPERSON CRI FFI S: Ckay. | think I
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understand that. So that's where we can pick it up
when they are here. Okay. Right. Wen we get to it.
Thank you very much for that clarification.
Excel lent. Thank you, M. Nettler.

Wth that then, are there any other
prelimnary matters for the Board's attention at this
time? Okay. In which case, Ms. Bailey, why don't we
call the first case on the afternoon schedul e?

MS. BAI LEY: M. Chairman, that's a
continuation from the June 6, 2006 Public Hearing
session and it's Application No. 17483 of RLA
Redevel opnent Cor poration, pursuant to 11 DCVR 3103. 2,
for variances fromthe residential recreation space
requi renents under section 773, and a variance from
the loading berth requirenents under subsection
2201.1. This is to allow the construction of a new
m xed-use, that's residential/retail building, inthe
C-2-B District. The property is located at 1414
Bel ront Street, N. W, Square 2660, Lot 235.

CHAI RPERSON GRI FFI'S:  Thank you. Are we
ready?

MR BLANCHARD: Yes. Cood afternoon.

CHAI RPERSON GRI FFI S: Let me just nmake
note of the filings that were put into the record and

you're going to address those. 1Is that correct?
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MR. BLANCHARD: That's correct.

CHAI RPERSON GRI FFI S: Ckay. Is there
anyone else -- let ne just get the | andscape here. |Is
t here anyone el se here attendant to Case No. 17483,
which is the Application of the RLA Redevel opnent
Corporation, that is here for this this afternoon?
M. Spalding from the ANC, of course. Excel | ent.
Anyone else? Very well. Let's nove ahead.

MR BL ANCHARD: M. Giffis, Lyl e
Bl anchard from Greenstein, DeLorme and Luchs, on
behal f of the RLARC, the applicant in this case. W,
as requested by the Board, filed additional materi al
on the 20" of June. That material included sone
revi sed pl ans and further devel opnment of our practi cal
difficulty statenent on the recreation, t he
residential recreation space.

In that statement, I'll just recap it
briefly. W had told the Board we would consider
expanding the RS, either on the rooftop or in the
courtyard and after nuch deliberation and review,
determined that the rooftop was not the best
alternative and page 2 of our statenent goes into that
detail. A lot of those concerns are ongoing
operational issues and maintenance issues and the

expenses attached thereto, also sone security and
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noi se i ssues that are interrelated. And as aresult--

CHAI RPERSON GRI FFI'S: I'msorry, security
and noi se regarding the rooftop?

MR.  BLANCHARD: Ri ght . And let ne
explain. There are sone private, you'll recall from
t he nezzani ne | evel plans, spaces.

CHAI RPERSON GRIFFI'S: Onh, fromnmaking it
the residential recreation.

MR. BLANCHARD: Right.

CHAI RPERSON GRI FFI'S: | gotcha. Okay.

MR.  BLANCHARD: So you would have both
public and these private spaces and they are so cl ose
together that access to private units on the top
floor, etcetera.

CHAI RPERSON GRI FFI'S:  Right. Ckay.

MR. BLANCHARD: Noise, etcetera. So the
preferable option is in the courtyard and we
elimnated four of the -- actually, there were six
par ki ng spaces in the courtyard. W elimnated four
of those. Actually, we noved all of them out of the
courtyard, elimnating four, retaining two and we
tried to animte that space showing how it would be
materials, ideas and materials, fence heights,
furniture and uses.

W nentioned in the report t hat
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unfortunately neat ideas |ike bar-b-que is not a good
idea with a stick building, because of the fire
i ssues, fire safety issues. But to have it used sort
of for neetings, famly neetings, fam |y gatherings,
condo association neetings, unstructured play and
exercise activities, things of that nature.

And that's where we are. This is an
af f ordabl e bui I ding, al ot of affordabl e housing, sone
affordable retail. W would like to, obviously,
retain the two spaces in the drive aisle. W did neet
wi t h DDOT. DDOT is not exactly on board, but we
bel i eve based on the turning diagramthat we submtted
with our June 20'"" submission, that the turning
radi uses are feasible for a 30 foot truck to naneuver
in and out of there.

So that's where we are. Again, we had a
variance from the 55 foot |oading berth providing
really a 40 foot loading berth that wll easily
accomodat e a 30 foot truck and al so provi de a | oadi ng
pl atformat grade. The devel oper's representative and

the architect are here to answer any questi ons.

CHAI RPERSON GRI FFI S: Excel | ent. Any
guestions?

VICE CHAIR M LLER: | think you did an
excellent job responding to our concerns. | just
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wanted to ask you, | wasn't sure if | heard you
correctly. Didyou say, does DDOT have some concerns
about the | oading area or no?

MR, BLANCHARD: DDOT and | don't know if
this is in the record, but they provided nme with a
copy yesterday of a nmenoranda dated Friday. | don't
know i f you have that in the record. You shoul d.

VICE CHAIR MLLER COh, let's see. W're
just seeing it now.

MR. BLANCHARD: Oh.

BOARD MEMBER MANN:  What's the date on the
menor andum t hat you are referring to?

MR BLANCHARD: DDOT's menorandun®? The
23",

BOARD MEMBER MANN:  Ckay.

MR BLANCHARD: | advised DDOT of our
deadline for filing on June 20'"" and, you know, they
didn't file by the 20'", but they did file sonething
and it is nore or less in support after nmeeting with
t hem several tinmes. However, there is no real clear
expl anation for why they don't think our di agranms work
and why we would have to elimnate one of the two
par ki ng spaces. So we would like to nove forward with
the two spaces, C-36 and C 37.

CHAI RPERSON GRI FFI'S:  Questions?
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VICE CHAIR M LLER. So basically, what we

have before us is that they don't think it will work,

but we don't know why and you don't know why? |[|s that

correct?

MR. BLANCHARD: Right.

VICE CHAIR M LLER:  Ckay.

MR. BLANCHARD: Right.

MR GARDENAS: Ms. MIler, one of their
concerns, first of all, we present to themthe 20 foot

truck radius and that was the first thing we presented
to them They cane back and asked for the 30, which
is what we gave them And it works fine. W nade our
m nor nodification to the curb cut and it works fine.
And they were concerned about unloading and | oadi ng
the truck, but if you look at the diagram we left a
5 f oot space between the fence and t he parki ng spaces.
So that's what | -- when | met with them that was one
of their concerns, but | was surprised when | got the
letter as well. It's not clear why they don't agree
to that.

M5. CHUNG One of --

COURT REPORTER: Mss, |I'msorry, you're
going to have to speak at the table. The hand m ke is
not wor ki ng.

M5. CHUNG W originally |ooked at a 20
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foot truck and submitted that to DDOT. They thought
that worked and it was fine, but they requested the 30
foot truck. And we had our civil engineer | ook at the
turni ng radi us and naneuverability of a 30 foot truck.
And as you can see fromthe diagram it works with the
curb cut. It works with the parking spaces that we
have.

The concern that they brought up was kind
of the queui ng area where they are going to unl oad and
so we left a 5 foot clear area where they can unl oad
and wal k to the back side of the unit, if they need to
conme into the building, or they can go into the front
of the building. So we left that buffer.

CHAI RPERSON GRI FFI'S:  So that's a CMJ wal |
now?

M5. CHUNG  Yes.

CHAI RPERSON GRI FFI'S:  How hi gh?

M5. CHUNG It's about 6 feet.

CHAI RPERSON GRI FFI'S: And it's a 3.0 door?

M5. CHUNG W de.

CHAI RPERSON GRI FFI'S:  Just like a gate?

M5. CHUNG No, it could be a 4 foot door.
It could be a 4 foot door.

CHAI RPERSON GRI FFI'S: | know, but what's

it show ng?
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M5. CHUNG It's showing a 3 foot door.

CHAI RPERSON GRI FFI'S:  Ckay. So now, if |
read this correctly, off of Belnont it's kind of
uncer enoni al . It's a loading dock, CMJ wall, two
par ki ng spaces?

M5. CHUNG The CMJwall is it's a ground
face. The building, the vocabular of the exterior
wall is netal panels, corrugated netal panels, flat
panel s and ground face.

CHAI RPERSON GRI FFI'S:  Sure.

M5. CHUNG O snmooth face CMJ, so | don't
think it's not an attractive type thing. | think we
are carrying that material all the way through. So
we're carrying that material on the side wall as well.

CHAI RPERSON GRI FFI'S:  What's going to get
| oaded in there?

M5. CHUNG Loaded and unl oaded?

CHAI RPERSON GRI FFI' S: Yes.

MB. CHUNG Things for the retail and
potentially nmovers for the apartnment uses.

MR. BLANCHARD: Type of UPS, yes.

CHAI RPERSON GRI FFI'S:  Cool .

MR. BLANCHARD: Again, M. Giffis, this
is our conprom se on the 55 foot | oading berth.

CHAI RPERSON GRI FFI'S: | ndeed.
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MR. BLANCHARD: So we have tried to

provide a 40 foot |oading berth that will serve as a
dual purpose with the 20 foot service delivery area.
Most deliveries will be snmall delivery trucks, the UPS
size, 20 foot truck.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR, BLANCHARD: There wll be the
occasi onal nove-in or nove-out of a resident.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR BLANCHARD: From one of the
residential units.

CHAI RPERSON GRIFFIS: But it seens |ike
you have made what seens to ne and appears potentially
to be a nicely | andscaped courtyard. | was thinking
it probably woul d be easi er and nore cost-effective if
that was actually just alnost like a rod iron type
fence with two big gates. One was | ocked down and t he
ot her could open up. And if you are |oading or
unl oadi ng, especial ly novi ng, those open up, you bring
it in, you bring it out, you feed the retail here or
not. | was just kind of surprised to see it's kind of
a bunkered piece, but, you know, that's -- | don't
need to change that. That's not really ny concern.

Frankly, | see howthis works. | can see

why DDOT woul d have some concern about the turning
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radi us, but heck, we've seen tighter, right? And
there is not alot of com ng and goi ng out of there in
terms of those other parking spaces. | wonder how
t hose parking spaces are going to be controlled? |
have nore progranm ng and desi gn | ayout concerns then
the turning radius concerns. But other questions?

VICE CHAIR M LLER: | just have one ot her
one. Wth respect to the private recreational space,
di d you quantify somewhere how nuch private space you
are providing?

MR. BLANCHARD: Yes, Ms. Mller. W just
handed to M. My just before the hearing --

CHAI RPERSON GRI FFI'S: W have it in front
of us.

MR. BLANCHARD: -- this newrevised chart.

VICE CHAIR M LLER:  Ckay.

MR. BLANCHARD: \Which --

M5. CHUNG W have provided 22, 173 square
feet of private recreational space, which totals this
public rec space and private rec space, totals 3,939
square feet, alnost 9 percent.

VICE CHAIR MLLER  So the 9 percent is
both total ?

M5. CHUNG |Is the total, yes

VICE CHAIR M LLER. Both together?
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M5. CHUNG Yes, cumul atively.

VICE CHAIR M LLER. Ckay. Thank you.

CHAI RPERSON GRI FFI S: Ckay. Anyt hi ng
el se? W'l take a nonent. Yes, any ot her questions?

VICECHAIRMLLER It looks like thereis
a mnor discrepancy between your chart and your
suppl emental statenment. For instance, | think that it
says in the statement that it's 3.9 percent of -- the
residential recreation spaceis 3.9 percent and in the
chart it mght say 4 percent.

MR. BLANCHARD: Yes, we just rounded up to

VICE CHAIR M LLER You rounded it up.
So, | nean, if we were | ooking for the nost accurate,
it's in the statement?

MR, BLANCHARD: It's --

VICE CHAIR M LLER: Is that correct, 3.97?

MR. BLANCHARD: Right.

VICE CHAIR M LLER. Ckay. Thank you.

CHAI RPERSON GRI FFI S: Anything el se?
Okay. No other questions? | don't think this is a
huge issue, but is it anticipated that there is
additional information? Maybe |I'm not clear on what
the DDOT |l etter is stating that was handed to us t oday

and forgive us for not having that before we went out
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her e. So we're all kind of speed reading this
t hrough. But they are not entirely satisfied with the
turning radius of the 30 foot truck or they are, as
far as the suppl enental plan?

MR. BLANCHARD: They are satisfied with
the fact that the turning radius works, but |I'm at
best reading into their intent here. And | even had
a colloquy with themyesterday about well, if we nove
that one space 2 feet, 3 feet, would it make a
difference? And | didn't get no we have already fil ed
our report, no, no, no, no.

CHAI RPERSON GRIFFIS: | see. So they are
saying that they would be satisfied, fully satisfied
if a 30 foot | oading berth were provided?

MR. BLANCHARD: Right.

CHAI RPERSON GRI FFI S: And what you are
showing is a 20?

MR BLANCHARD: 1s a 40. Wll, we are, in
essence, providing a 40 foot space that can operate as
a 30 foot berth with a 10 x 12 foot platform

CHAI RPERSON GRI FFI'S:  Right.

MR. GARDENAS: Yes.

MR. BLANCHARD: And all of their requests
fromthemwere can the 30 foot truck maneuver in and

out. And our draw ngs, our last -- the final page of
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our drawings that we submitted with the June 20'
submi ssion show the turning radius of this truck
backing into the delivery bay and pulling out into the
del i very bay.

CHAI RPERSON GRI FFI'S:  And t hat' s what DDOT
saw t hough?

MR. BLANCHARD: That's right.

CHAI RPERSON GRI FFI'S: | nean, they weren't
totally secured that that worked.

MR. BLANCHARD: | think they were being
extrenely overly cauti ous.

COMM SSIONER M TTEN: | think one way to
interpret it is that what was being proffered in the
begi nning i s that they were requesting, and correct me
if this is not correct, a waiver fromthe requirenent
to have a 55 foot berth, but they woul d provide a 200
square foot platformand a delivery space, 20 x 12, as
required, in order for this to be now the 30 foot
berth that DDOT is seeking. It can't also be the
pl atform and delivery space.

MR.  BLANCHARD: Vell, let me try a
di fferent way of saying that.

COW SSI ONER M TTEN:  Ckay.

MR, BLANCHARD: And that is we're

provi di ng the 20 foot delivery, service delivery space
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and the 200 square foot platform and asking for a
wai ver of the 55 foot berth.

COW SSI ONER M TTEN:  Yes.

MR. BLANCHARD: And DDOT has asked okay,
configure those two things that you are providing in
such a way that a 30 foot truck could also utilize
t hem

COW SSI ONER M TTEN: Ri ght . It's just
that | think it's a question of what you are providing
inlieu of the relief that you are receiving.

MR. BLANCHARD: Right.

COW SSI ONER M TTEN: So you can't,
according to the regul ations, |ike |layer these things
and say well, today it's a 30 foot berth.

MR. BLANCHARD: Right.

COW SSIONER M TTEN:  And tonorrow it's
going to be a platformand a delivery area.

MR.  BLANCHARD: That's why | haven't
changed our variance request --

COW SSI ONER M TTEN:  Ckay.

MR. BLANCHARD: -- to say no, Board, we
now are taking off -- we're taking everything off the
t abl e.

COW SSI ONER M TTEN:  Ckay.

MR. BLANCHARD: We don't want a 55 foot
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berth. W don't want a 20 foot service delivery area.
W don't want a 200 square foot platform In lieu of
those three things, we want a 30 foot berth.

COW SSI ONER M TTEN:  Ckay.

MR. BLANCHARD: | haven't done that.

COW SSI ONER M TTEN:  Ckay.

MR BLANCHARD: | have said this is what
we are providing, the 200 square foot platform the 20
foot bay, service delivery berth. But in response to
DDOT' s request, we have configured those i n such a way
that the 30 foot truck could utilize.

COW SSI ONER M TTEN: Ri ght . So the
mssing link in the DDOT opinion is whether or not
having this either or, can't be both, would be
sufficient.

CHAI RPERSON GRI FFI S: But we're not
antici pati ng anot her report from DDOT.

MR. BLANCHARD: No.

CHAlI RPERSON GRI FFI'S: So we have what we

have.

MR. BLANCHARD: Right.

CHAI RPERSON GRI FFI'S:  Good cl arifications
all. Wile she is off-canmera, do you want to take

down that nane tag and maybe put up the correct one?

Fabul ous. W now welconme Carol Mtten. Thank you
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Very well. Any other questions, conments? Did the
ANC have comments on the additional subm ssion of
testinmony that was here?

MR SPALDI NG Neither the | ocal
association in which this project is being built, nor
t he ANC has held a regul arly schedul ed neeting in the
-- since we learned of the changes that have been
made, so we have no official coments.

CHAI RPERSON GRI FFI'S: Okay. Wat about
unof ficial ?

MR. SPALDI NG The response has generally
been resigned disappointnent. There was a very
speci fic concern about parking on this site, which is
one of the reasons that on this NCRC parcel we
originally supported another application, because it
provided nore parking. This is an area where we do
have nore than the usual problens with parking. So
the |l oss of the parking is a concern to both the | ocal
nei ghbors, the | ocal nei ghborhood associ ation and t he
ANC. But we do want to see this building constructed,
so we will probably resignedly follow your direction
on this.

CHAI RPERSON GRI FFI'S:  Interesting choice
of words. Comments?

VICE CHAIR M LLER M. Spal di ng, aml| not
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correct though that at the last hearing you stated
somewhat a resigned di sappointnment in the failure to
provi de enough residential recreation space?

MR SPALDI NG Yes, but that's
counterbal anced by the specific geography of this
block and the specific neighbors concerned wth
par ki ng. This block is not served by traditiona
all eys and so all of the existing residents are using
on-street parking and the parking is a very serious
concerninthis specific part of the neighborhood. It
does outwei gh the argunments either side on recreation
space.

CHAI RPERSON @RI FFI S: Ckay. | think
that's hel pful in ternms of just addressing sone of the
past official coments that were made and bringing
themup to date. Any other questions, conments? |Is
t her e anyone el se here that was antici pating that they
woul d provide or address the Board in Application
174837 Very well. Didyou want to nake any cl osi ngs,
limted?

MR. BLANCHARD: Very briefly.

CHAI RPERSON GRI FFI'S:  CGood.

MR. BLANCHARD: Thank you, M. Giffis.
W bel i eve we have now provi ded t he docunentation t he

Board has requested and responded to their concerns

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33

and would like its support for the plans as revised.
And inthat, this is an af fordabl e housi ng devel opnent
and with affordable retail and trying to get permts
applied for and all of those good things to help the
comunity, we would prefer a Bench decision with a

summary order, if that's possible.

CHAI RPERSON @RI FFI S: Excel | ent. I
appreciate that and | think that request is an
excellent one. | amnot prepared to go forward today
onthis. | wuldIlike to take a look at thisalittle

bit further and juxtapose sonme of the past facts in
evi dence that we have in light of what we're really
bal anci ng here and | think, actually, M. Spal di ng has
put it well in terns of the proposed residential rec
utilization and the parking.

Unl ess others are of the m nd to continue
today and deliberate this for a Bench decision, in
which case | would easily support the majority in
that. Okay. Let nme open it up to others.

BOARD MEMBER ETHERLY: If | can just junp
in, M. Chair, thank you very rmuch. | would tend to
agree with your gut feeling. | think the applicant
has to be applauded for com ng back, essentially,
addr essi ng a nunber of the gquestions and observations

that were raised by the Board. | think M. Spalding' s
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testinmony also draws into stark relief, essentially,
what i s a bal anci ng act and how has to be conduct ed as
part of this analysis.

There is the project as it has been
proposed and there is the project with these wonder f ul
nodi fications in an effort to address sone of the
i ssues that were raised in our earlier proceeding. So
| think rather than try to shoehorn a deci sion today,
it's probably going to be served to be sonmewhat
t houghtful and nmethodical in looking at this. So |
woul d support setting this off for decision.

CHAI RPERSON GRI FFI'S:  Excel | ent.

BOARD MEMBER ETHERLY: Thank you, M.
Chai r.

CHAI RPERSON CRI FFI S: Thank you, M.
Etherly. Ohers? Any coments, questions?

COW SSIONER M TTEN: M. Chai rman?

CHAI RPERSON GRI FFI'S:  Yes?

COM SSI ONER M TTEN:  There is one thing
that | would Iike to get into the record, if we coul d,
which is | think the concern of the Board was either
generated or anplified by the Ofice of Planning
report in which they had said they can't recomrend
approval of the residential recreation space vari ance

to the extent requested, which is what sort of lead to
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fl eshing this out.

And | think we need a response fromthe
Ofice of Planning as to whether or not they have
revised that position, so that we can give -- | nean,
we have to give the ANC great weight, but we also
have to give the Ofice of Planning great wei ght, but
we don't know what their reactionistoit. Andif it
was said prior to nmy arrival, | apol ogize.

CHAI RPERSON CGRI FFI'S:  No, we haven't heard
fromOfice of Planning.

COW SSIONER M TTEN:  So | don't know if
t hat woul d be sonmething that you would want to do in
testinmony or in a supplenmental report.

CHAI RPERSON GRI FFI'S:  Are you prepared to
address that, M. Cochran?

MR. COCHRAN: Yes, M. Chair. The Ofice
of Planning thinks this is an adequate conproni se on
residential recreation space, but there is sonething
el se we woul d encourage the Board to consider, which
is we're now |l ooking, if you're on the south side of
Bel ront, at two parking spaces and a | oadi ng berth.
That's probably going to be 60 to 70 feet wi de.

So if you're not taking a Bench decision
today, we would encourage you to |look at ways to

anel i orate the appearance of that space, be it with a
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decorative gate or something like that. It's goingto

i nterrupt the pedestrian experience on Bel nont Street.

CHAl RPERSON GRIFFIS: "Il say. But we
don't have that. | mean, | think that's well said.
However, | want to set this for the 11'" of July. W

can certainly keep the record open for design changes
or we could try and conditionit. |'mnot sure how we
address it totally. [I'mnot sure where it actually
goes or how it directly goes to the variance
requested, but it is very substantive in its nature.
But |1'mopen to the conments of others.

VICE CHAIR M LLER: "' m just wonderi ng,
since we're hearing fromOfice of Planning, whether
O fice of Planning has any comrent on the DDOT | etter.

MR. COCHRAN. O fice of Planning hasn't
seen the DDOT |etter, hasn't seen it yet.

CHAI RPERSON GRI FFI'S:  Okay.

BOARD MEMBER ETHERLY: And per haps
finally, M. Chair, while we're peppering M. Cochran,
who i s being a good sport with this on sonme questi ons,
with regard to the observation that was rai sed by the
ANC i n response to question regarding the conproni se
on recreation space and the |loss of the additiona
parking, is it OP's sense or is it your sense that you

would want to err on the side of introducing that
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additional recreation space at the expense of the
additional parking that's |ost?

MR. COCHRAN. Absolutely. The applicant
is already providing parking well in excess of that
required.

BOARD MEMBER ETHERLY: Thank you. Thank
you, M. Chair.

CHAI RPERSON GRI FFI'S:  Okay. M. Mtten,
you were the one that brought up the issue. |Is that
satisfactory for your deliberation on this case in
terms of Ofice of Planning or would you want a
witten suppl enental report?

COM SSIONER M TTEN:  No, | just wanted to
nmake sure it got in the record.

CHAI RPERSON GRI FFI'S:  Excel | ent.

COW SSIONER M TTEN:  So |'m - -

CHAI RPERSON GRIFFIS: | think that was a
good point and |I'm glad we addressed it and had M.
Cochran address that. | don't see anything el se that
woul d be required in terns of keeping the record open
for. In terns of the design paranmeters of that area
that M. Cochran has just addressed, | absolutely
agree, it could use a little bit of a relook or a
detailed | ook, | would say.

| think the space, the design of the
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programis there. Now, how you ani mate those m ght
wel | be served. However, to hold the record open or
to delay our processing on this, | don't think serves
us or the applicant certainly. So | would be open to
setting this to the 11'" of July, closing the record
t oday, unless there is other requirenents. Very well.
| f there's nothing else --

VICE CHAIR MLLER. | just wanted to ask
if the record mght be |left open for themto submt
any further design el ements with respect to that gate,
shoul d t hey choose to?

CHAIl RPERSON GRIFFIS: W'll make a very
official ruling that we will not reject additiona
desi gn docunents that tend to delight and anuse us,
but others will be returned. GCkay. And obviously,
| " msure the representati ve of the applicant who knows
full well the design will continue on this in those
areas that obviously aren't under the direct review
and approval. And so there it is. Appreciate it.
And | don't think there is anything additional.

We have these docunents in the record
which i s excellent. W appreciate the additional work
on this and the additional shortened version just to
make sure we have this clarified and questioned. |

think it was easier to have, although tortured
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guestions by us at times, at |east sonme clarity of
those diagrans. So that will help and serve for our
del i berati on.

That being said, is there any other
guestions procedurally that | can answer?

MR. BLANCHARD: Just, M. Giffis, if we
are held to sone condition in the Board' s eventua
order on the 11'" that we have flexibility with design
i ssues, so that, you know, since |I'm not sure how
design issues will evolve in the plans as subnmitted to

DCRA and eventual | y approved by permt. Sone | anguage

and maybe I'l1 proffer that in any filing.
CHAI RPERSON GRI FFI S: That would be
excel | ent . In which case, were you anticipating

subnmitting a proposed order, findings and facts on
this? |Indeed. Then we can keep the record open for
t hat proposed and | think that would be an excell ent
remedy and an address to the Ofice of Planning' s
i ssue.

Okay. That being said, if there' s nothing

further, is there any other questions procedurally?

Very wel | .

MR. BLANCHARD: Thank you.

CHAI RPERSON GRI FFI'S: We'll have that in
a week before the 11'", obviously, in tine that
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Wednesday by 3:00, which would be what date, M.

Bai | ey?
MS. BAILEY: July 5'", M. Chairman.
CHAI RPERSON GRI FFIS:  Excellent. If we

can do that, obviously, do it before the 4'" woul d be

tremendous, but on the 5™ it will get out to us in
time for the 11'" Very wel . If there's nothing
further thank you all very nmuch. Appreciate it.
Appreciate your tine and we'll take all of this under
advi senent and we will call this for decision on the
11" of July.

That being said, let's nove ahead.

MS. BAI LEY: Application No. 17495 of
Dougl as George Jefferies, pursuant to 11 DCVR 3103. 2,
for a variance fromthe penthouse setback provisions
under subsection 400.7(b), a variance from the | ot
area requirenents under section 401, a variance from
the | ot occupancy requirenents under section 403, a
vari ance fromthe rear yard requirenments under section
404, a variance fromthe side yard requirenents under
section 405, a variance from the open court
requi renents under section 406, a variance fromthe
nonconform ng structure provisions under subsection
2001. 3, and variances fromthe alley width and all ey

structure hei ght provisions under subsections 2507. 2
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and 2507.4, to allow the conversion of two existing
single-famly dwellings into one single-famly
dwel ling. The property is zoned in the R 3 District
at prenises 1520 22" Street, N.W, and 2210 Q Street,
N. W, Square 2510, Lots 806 and 813.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, Ms. Bailey. Let's continue this. |'m
just going to have you introduce yourselves. State
your nanme and address for the record, if you woul dn't
m nd.

MR. JEFFERI ES: Dougl as Jefferies, 2208
1/2 Q Street, N W

CHAI RPERSON GRI FFI'S:  Excellent. And with
you?

MR. PALMERA: Jainme Pal mera, 1012 Irving
Street, N.W, Wishington, D.C.

CHAI RPERSON CGRI FFI S: G eat. And wel |,
there it is. Let's nove right into it.

MR. JEFFERIES: Thank you very rmuch for
seeing this case. | do have witnesses here. "' m
slightly sensitive to their tine being a work day. |
don't know what the protocol is, forgive ne, but is
there a way we coul d get our witnesses in just in case
sone of them have to | eave?

CHAI RPERSON GRI FFI'S: Sur e.
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MR JEFFERIES: G eat.

CHAI RPERSON GRI FFI'S: It's your case. You
can bring themup right nowif you would IiKke.

MR. JEFFERIES: ©Ch, okay. Here we are.

CHAI RPERSON GRI FFI'S: Who el se is here for
this case, just to get a |andscape on Application
17495? Are there other persons that aren't being
called as part of the applicant's case presentation?
O her persons that are going to provide testinmony? Is
t he ANC represent ed today.

MR JEFFERIES: Yes. No, the ANC is not
represented, but they have given full support.

CHAI RPERSON GRI FFI'S:  Sure, sure. W'll
get tothat. | just wanted to see if they are here.

MR. JEFFERI ES: Ckay.

COM SSIONER M TTEN:  If | could, | just
want to put something on the record.

CHAI RPERSON GRI FFI'S:  Excel | ent.

COMM SSIONER M TTEN: I n case it inpacts
a question or two that I mght ask, which is | just
want to say that | have been in M. Jefferies' house,
al though M. Jefferies wasn't there at the tine. His
house was -- | just want --

CHAI RPERSON GRI FFI'S:  This i s going to get

i nteresting.
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COWM SSI ONER M TTEN:  You don't recogni ze

nme. | didn't sneak into your house. Your house was
either on or going to be on the Dupont Circle House
Tour a couple of years ago and | was the person who
did the wite-ups of the houses, so | have been in M.
Jefferies' house in that context. | just wanted to
say that.

CHAI RPERSON GRI FFI'S:  Okay. |s that going
to prejudice you in hearing this application?

COW SSI ONER M TTEN: I'm nore famliar
with this house than many peopl e may be.

CHAI RPERSON GRI FFI S: Ckay. Any ot her
guestions fromthe Board? M. Jefferies, do you have
any difficulties with Ms. Mtten continuing on this
case?

MR JEFFERIES: | don't think so.

CHAI RPERSON GRI FFI'S:  Were you rej ected on
t he house tour?

MR, JEFFERI ES: No.

CHAI RPERSON GRI FFI' S:  There we are. W'l |
keep on track here. Ckay. Very well. M. Mtten
obvi ously, we woul d assune and | think you woul d state
that you can inpartially judge this case, even though
you have been in the house present. If that's the

case, let's nove ahead. All right.
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What do we have? W' ve got a whole |ine
up of witnesses. |Is that correct?

MR JEFFERIES: That's correct.

CHAI RPERSON GRI FFI'S:  Very wel | .

MR. JEFFERI ES: They are all neighbors
that represent -- | think you have a poor col or copy
of a satellite picture, thank you to Googl e.

CHAI RPERSON GRI FFI' S: Yes.

MR JEFFERI ES: And those are all the
nanmes of the neighbors and | think 8 of the 11 have
subnmitted letters of full support. And | know that
this is an uphill battle with nine variances, so |
rallied nmy troops and we're going to do our best.

CHAI RPERSON GRI FFI' S: Yes.

MR. MORGAN: | would be happy to start.

CHAI RPERSON GRI FFI'S:  Good.

MR. MORGAN. My nane is Scott Modrgan. |'m
at 2236 Q Street. I'"'m here as a neighbor in ful
support of Doug's new house and naki ng two houses into
one, but also here on a professional basis, since |
have been with Honme and Garden Tel evision as a host
and reporter for 10 years. | have traveled the
country |l ooking at precisely projects like this that
are bold, innovative, great architecture design and |

just think this is the kind of vibrant architecture
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you want in the city, that you are asking for in the
city and that it's in ny neighborhood |I'm just
thrilled about. So, you know, | would say, you know,
go with it.

CHAI RPERSON Rl FFI S: HGTV ever do
nonconpl i ant zoni ng accreditations? kay.

MR.  MORGAN: | know a special episode
com ng up

CHAI RPERSON GRI FFI'S:  That may wel |l be.
W can star in it at that point.

MR. MORGAN:. Yes, exactly.

CHAI RPERSON GRI FFI'S:  Okay. Excellent.

M5. BRACKEN. Ckay. Good afternoon, Anne
Bracken from 2206 Q Street, imrediate neighbor to
Doug. The project Doug is currently living in has
been not hing but an inprovenent to our nei ghborhood.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BRACKEN. It was a |ow unattractive
carriage house and now is quite an interesting
addition to t he nei ghborhood. The parcel of |and that
he ~currently wants to change is an equally
unattractive brown stucco building that is stuck back
in the 1930s, | think, when it was originally built
out or whatever. W fully support his addition. |

nmean, this conmbining of the two projects will be an
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attractive enhancenent. It's an alley. He is doing
good things in the alley. He hel ps keep the alley
clean. He helps keep the rats out of it. It helps
make the whol e nei ghborhood nice and we appreciate
t hat .

CHAI RPERSON GRI FFI S: It's fascinating.
You share that alley with this proposed redevel opnent .

MS. BRACKEN: | do indeed, because | have
a garage i mmedi ately adjacent to the property that he
i s tal ki ng about devel oping and | still fully support
it.

CHAIl RPERSON GRIFFI'S: | see. Ckay. |It's
i nteresting. We'll obviously get deep into this
probably after you all have |eft.

MS. BRACKEN: | can stay.

CHAI RPERSON GRI FFI'S:  And our peculiarity,
of course, is the Zoning Regul ations and howit deals
with alley structures. But that's an interesting
perspective to have on howthis, in particular, hel ps
to animate or at least maintain a higher quality of
experience in that alley, if not quality of life.

IVB. BRACKEN: Vel |, sone of the
i ntangi bles that you can't be aware of, and |I'm not
sure they are pertinent to your decision, but as a

resident of the alley, Doug has planted flowers, has
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put gardens in. He has turned it into an attractive
green spot as part of our nei ghborhood, which | think
everybody benefits from | know | certainly do.

CHAI RPERSON GRI FFI S: Ckay. Excel | ent.
Excel l ent. Thank you.

MR. JEFFERIES: Sure. Al?

MR. HAYS: If you'll pardon ne, | have
some trouble getting up and down fromthe chair.

CHAI RPERSON @RI FFI S: Whenever vyou're
confortabl e.

MR HAYS. M nane is Alan Hays. | live
at 2234 Q Street, N.W, and am a nei ghbor of Doug's.
Qur garage enpties out into the alley that Doug |ives
on. W have lived there for 19 years and during that
19 year period, soneone has been -- resided in both of
t hese structures, sothis isn't a change in use of the
structure. The comments that Ms. Bracken just made
wi t hout repeating them | support fully.

One other thing that Doug did which |
t hought was sort of interesting is that in the alley
there is a dunpster that belongs to the apartnent
building and he not only put flowers on the wall
behi nd t he dunpster, but he painted the dunpster, so
that it blends in with the wall behind it.

CHAlI RPERSON @RI FFI S: Excel | ent. Thank
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you very rmuch

MR. HAYS: And we support his project
fully.

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. WHITING H, nmy nane is Jacqueline
VWi ting.

CHAI RPERSON GRIFFI'S:  1'Il just have you
turn on the mcrophone. You touch the bottomthere.
Excel | ent.

M5. WHITING H, mnmy nane is Jacqueline
Whiting and I'm from School for Friends and we are
tenants at the Church of the Pilgrim which is in the
back of Jeff's building. And we just have a little
bit of a concern about once they start the building
the safety of the children. These are ages 2 to 5 and
we are there from 8:00 to 6:00 in the norning and
we're just concerned that when they are buil ding that
they make sure that debris is not falling on the
children while we're outside on the playground. And
t he school has been | ocated in the church for 25 years
and |1've been there 20 years. And | saw the buil ding,
t he new renodeling of the other facility of his. So
we're just concerned about when they are buil ding,
maki ng sure of the safety for the children outside

whil e they are playing.
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MR. JEFFERI ES: That was a concern of

their's in the past when we did the other

construction, so we built up, | think it was, like an
18 or 20 story plywood tenmporary -- sorry, a very
large wall, so that if anything did fall out during

construction, it would stay in. So we would do the
same. We would promise to do the sanme thing is build
a wall during construction, so that none of that
happens, because we are all very close to that alley.

CHAI RPERSON CGRI FFI' S Excellent. | m ssed
the 18 or 20 story tenporary construction before.
That woul d have been a site to see.

MR. JEFFERIES: The wall was an eyesore.

CHAI RPERSON GRI FFI S: It probably would
have gotten quite a bit of attention across this
federal city. You know, Ms. Witing's testinony
brings up an interesting issue. My child actually
attended School for Friends, sol'mfamliar with that
pl ayground and that area and it just brought back a
remenbrance of | was not on the Board for the previous
one and canme on right after that. So | wll disclose
that. In fact, if you feel that | should not continue
on this case, | would be happy to recuse nyself, but
"1l leave that to you, unless there are questions

fromthe Board in addition to that.
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M5. BRACKEN: M. Giffis, may | also

offer that ny children, too, attended School for

Fri ends.

CHAI RPERSON GRI FFI' S: Yes.

M5. BRACKEN: And | was, indeed, an
attending parent during M. Jefferies' first

construction period and there was no harmor incidents
i nvol ving the children during that constructi on phase.
Jackie, am| correct?

M5. VHI TING There wasn't, but we're just
concerned to make sure.

M5. BRACKEN. You have every right to be
concer ned.

CHAI RPERSON GRI FFI'S:  Sure, sure.

M5. BRACKEN. And | think that everybody
is equally concerned, but there was no incident with
the first construction project.

CHAI RPERSON GRI FFI'S: Right. Good. And
that's good testinony to bring. M. Jefferies, do you
have any difficulty in me continuing on this case?

MR. JEFFERIES: Not at all.

CHAI RPERSON GRI FFI S: Ckay. Let's go

right to it. So the concern from the School for
Friends is about the construction phase. Is that
right?
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M5. WHI TING  Yes.

CHAI RPERSON GRI FFI S: And t he
saf eguar di ng?

MS. WH TING  Yes.

CHAI RPERSON GRI FFI'S:  Has there been any
concern that you are bringing today in terns of your
testinmony the permanent situation? Is there any
concern?

M5. VHITING No. W were just concerned
once they start building --

CHAI RPERSON GRI FFI'S:  Okay.

M5. WHITING -- that it's sonmething to
protect anything from falling while we're on the
pl ayground out si de.

CHAI RPERSON GRI FFI S: | ndeed. Because
that's right on the property line which shares the
pl ayground area for the kids.

M5, WHITING  Yes, yes.

CHAI RPERSON GRI FFI'S: (Okay. And that's an
excel l ent concern to bring up and | certainly believe
that the applicant and the Board will address that as
woul d be appropriate as we continue. Ckay. Anything
el se? Yes?

MR JEFFERI ES: One other witness.

CHAI RPERSON GRI FFI S: Oh, yes, indeed
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" mgoing to need a m crophone near you.

M5. HAYS: H, Donna Hays at 2234 Q
Street, NW 1|'minvolved very nuch with the Historic
Preservati on G oup and Sheri dan- Kal orama

CHAI RPERSON GRI FFI' S: Yes.

M5. HAYS: And this has been on our table
for about three tinmes and review ng everything of
which we are very nuch encouraged. And we do
appreciate newarchitecture and this is an appropriate
place for it. | had the plans on ny dining room
t abl e.

CHAI RPERSON GRIFFI'S:  In the back alley?
New architecture in the back alley is appropriate? W
won't take that as the fundanental statenent of the
hi storic.

M5. HAYS: Ckay.

CHAI RPERSON GRI FFI'S:  Okay. Cood.

M5. HAYS: So we had, | had the plans on
nmy di ning roomtable for several weeks and many of the
nei ghbors cane in and |ooked at them W are a
nei ghbor hood that works very well together.

CHAI RPERSON GRI FFI'S: Sure.

M5. HAYS: So everybody is aware and | can
encour age you to appreciate all the comments that have

been previously nade.
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CHAlI RPERSON @RI FFI S: Excel | ent. Thank

you very much, Ms. Hays. W do appreciate that. And
you haven't seen any occurrence or you're not aware of
any negative inpact on the potentially additionally
animating this alley building as proposed?

M5. HAYS: | have not. As | said, | have
had the plans for, you know --

CHAI RPERSON GRI FFI'S: Sure.

M5. HAYS: | think it was | ast Novenber on
nmy table for several weeks.

CHAI RPERSON GRI FFI'S:  Sure.

M5. HAYS: And | handed themout to people
and peopl e canme in the house.

CHAI RPERSON GRI FFI'S:  Good. Do you think
the --

M5. HAYS: No, no, nobody said anything.

CHAI RPERSON GRI FFI' S: Yes.

MS. HAYS: | mean, of course, you know,
you' re al ways concer ned when there i s things happeni ng
in the alley.

CHAI RPERSON GRI FFI'S: Sure.

M5. HAYS: But we do work together on all,
you know, of those type of problens.

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. HAYS: O not probl ens whatever they
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may be.
CHAI RPERSON GRI FFI'S: I n your opinion, in
your basis of the historic nature of the area, is this

a uni que property?

M5. HAYS. Ch, it's very unique. | nean,
t hi s busi ness about 20 -- he doesn't own any property
on 22" Street. He doesn't even abut 22" Street.

But, you know, the address is, you know, 22" Street,
it isn't even near 22" Street. This is in the alley
between Q Street and 23'¢ Street.

CHAI RPERSON GRI FFI'S:  Are t here any ot her
uni que - -

M5. HAYS. So you can see how t hi ngs have
changed around. This is, you know, originally a
carri age house probably.

CHAI RPERSON GRI FFI'S:  Sure.

M5. HAYS: For horses or sonething. I
nmean, where he is presently putting his garage used to
hol d hor ses.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. HAYS: And then the apartnent up
above.

CHAI RPERSON CGRI FFI S: Kind of simlar
t here, horses, cars.

MS. HAYS. Yes, yes. It was a carriage
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house.

CHAI RPERSON GRI FFI'S: Sure.

M5. HAYS: Then probably up above was a
resi dence for help.

CHAI RPERSON Rl FFI S: Along with a
swi nm ng pool for help. ay. Good. Let nme ask you
a question and put you on the spot, Ms. Hays. There
is a green area, kind of a triangle just across the
alley from you. Do you know who owns that or what
that is used for?

MS. HAYS: Across? Oh, across Q Street?
Ch, no, that's owned by the church.

CHAI RPERSON GRIFFI'S: It is. Ckay.

M5. HAYS: Yes, and it is definitely owned
and | did check it on the Zoni ng Maps one day and |I'm
positive about that.

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. HAYS: It is owned by the church.

CHAI RPERSON GRI FFI'S:  Okay.

M5. HAYS: And the wall there is also
owned by the church.

CHAI RPERSON CGRI FFI S: CGood. Very wel | .
Any ot her w tnesses?

MR JEFFERI ES: | have no other w tnesses.

CHAI RPERSON QR FFI S: Excel | ent.
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Questions fromthe Board?

BOARD MEMBER ETHERLY: Just very briefly,
M. Chair. | want to direct this to M. Mrgan.
First of all, thank you all for your testinony. M.
Morgan, your experience perhaps can be sonewhat
instructive here or naybe majorly instructive here.

MR. MORGAN: All right.

BOARD MEMBER ETHERLY: But perhaps as you
will here, not to suggest kind of where the Board's
guestions and the direction may go, but part of the
tension | would guess with this application is the
whol e i ssue of alley structures and how you deal with
all ey structures. And clearly, the Zoni ng Regul ati ons
have very specific thoughts about the size, the
di mensions, if you will, of those structures.

Per haps once again, because we have the
benefit of your presence here, could you maybe speak
alittle bit and obviously this could naybe be a two
hour show for HGIV, | don't know. But what's your
sense of the struggle that urban environnents, in
particular, are going through with regard to this
i ssue of alley structures? Because | think one of the
pi eces that we're going to struggle with is the notion
of the dinmensions of the proposed addition and the

i npact of those di mensions taken in considerationwth
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what the Zoning Regs attenpt to do with regard to size
on alley properti es.

That ' s per haps a very open-ended questi on,
but 1'mjust kind of curious with you here.

MR. MORGAN: | can answer that. That's a
great question. | can answer it. Both nationally and
the things | have seen from Chicago to San Franci sco
to Seattle where they are struggling with this alley
urban use of buildings and how do you nake them
functional and attractive at the sane tinme. Probably
nore specifically woul d be something | i ke Cady's Al l ey
i n Georgetown, which we have al so covered a nunber of
times for the show and that's al so mi xed-use, which
our alley is not, but the nunber of things, the nunber
of variances you have to take into account which are,
intheir case, conmercial, residential, historical not
to mention the water rights and how cl ose they are to
t hat canal

That went incredibly well in Cady's All ey.
The people live right above sone of those furniture
stores right there. So | don't view this as nuch
different oddly enough. | think what Doug is trying
to do is take what really is an eyesore and nake it
really bold and inventive. |'ve seen the draw ngs,

t oo, al so at Donna's house, but also | studied themon
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my own. | even showed themto a producer at Hone and
Garden Tel evision and we're in discussion of how we
m ght actually be able to filmthis.

And we mght debate little things about

it, but that's -- this is exactly what the country is

doing as they are pushing that edge, is to -- in ny
opinion, it's not too big. It's not too tall. It's
just about right. | have seen simlar buildings in
Seattle. | can nention the one in Georgetown and it
fits.

And al so, sonmething else that isn't said
yet is howwell it will match, | think, Doug's current
house, whi ch has al ready been approved, already built.
W all love it and yet this will be an extension
t hereof, not sonmething separate. And | hope |
somewhat answered your question

BOARD MEMBER ETHERLY: Ckay. No, it was
a fairly open-ended question, but | just wanted to
kind of invite a little bit of conversation, because
again | think one of the key tensions here is going to
be grappling with that issue of size and scope.

MR, MORGAN:  Yes.

BOARD MEMBER ETHERLY: Because | think the
regul ations clearly try to mnimze the dinmensiona

i npact on these all eys.
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MR, MORGAN: Yes. | think it's also

because of where it is, the church really is a |ot
tall er than his proposed structure as i s the apart nent
bui | di ng.

BOARD MEMBER ETHERLY: Ckay.

MR MORGAN: So in ternms of whether it
will dwarf the alley or the nei ghborhood buil di ngs, |
t hink on the opposite.

BOARD MEMBER ETHERLY: Ckay.

MR.  MORGAN: They are taller than his
proposed structure is.

BOARD MEMBER ETHERLY: Ckay.

MR MORGAN: So | think it would | ook
really great.

BOARD MEMBER ETHERLY: Thank you

MR. MORGAN: Yes, thank you.

BOARD MEMBER ETHERLY: Thank you

M5. HAYS. May | just have one nonment? |
t hi nk t he one reason none of us have any concerns is,
A, where the structure is going will not overshadow
anyone's property. It's not going to dwarf any of our
exi sting structures. Like we said, it's surrounded by
tall er buildings. Secondly, it's not gobbling up
green space or open space or space that, frankly, you

could do anything nore attractive than what he is
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proposi ng with.

What ever nmay be over-buil di ng vari ance he
is requesting is a piece of dirt today. It's -- or
cemnent . It's space that is not functional for any
ot her purpose. So, again, we don't find it disruptive
as a nei ghborhood, because we think it will be a
vi sual enhancenent to t he nei ghbor hood and not detract
from any open green space or access to airflow --

BOARD MEMBER ETHERLY: Ckay.

M5. HAYS. -- in any way.

BOARD MEMBER ETHERLY: Thank you

CHAI RPERSON (Rl FFI S: G eat. Anyt hi ng
el se? Any other questions?

COMWM SSIONER M TTEN: | have a questi on.

CHAI RPERSON GRI FFI' S: Yes.

COW SSI ONER M TTEN: And | think this
goes -- I'mgoing to take the O fice of Planning' s
concern and take it alittle bit farther, and part of
my ability to ask this question or part of ny
reasoni ng for asking this question is because | have
been in your house and it's a perfectly nice house.
So you have an idea and you want to conbi ne t he house
wi th the house next door, but as we heard testinony,
it has been that way for several decades, two houses.

So what is the conpelling reason other
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t han your desire to have a bi gger house? Wat is the
conpel ling reason to do this, and by extension, which
creates the occasion for all these variances and al so
is, I think, part of the reason why the Ofice of
Pl anni ng has a concern is |like what is conpelling you
to go up?

So can you answer that because that really
is the core? For me that is the core of this and for
all the wonderful things that happen, and you have
clearly been a good steward of your existing property,
we have -- there is a degree of inflexibility in the
zoning ordinance. It's old and it's not as nodern as
it should be. So I don't have any issues wth what
you're trying to do, but we are -- you know, we are
here to foll ow the mandate of the ordi nance. So what
can you do with that?

CHAI RPERSON GRI FFI S: Bef ore you answer

that, could I just get just a brief clarification
because | think Ms. Mtten brings up an excellent
poi nt .

But is it nore appropriately phrased can
they establish what their practical difficulty is in
conplying with the regulations, because | have a
little concern that the threshold test is not the

applicant to prove why they want to do this, but
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rather in wanting to do this what is the practical
difficulty infully conplyingwith the regulation. 1Is
that an appropriate --

COM SSIONER M TTEN:  That's probably a
better way to say what | was trying to say. So given
that there is no outright prohibition on conbiningthe
two structures, what is it about the two structures
that dictates the solution that you have devised as
opposed to one that conplies with the zoni ng?

BOARD MEMBER ETHERLY: Ckay.

CHAI RPERSON GRI FFI'S:  Excel | ent.

COW SSI ONER M TTEN: | think between the
two of us --

MR. JEFFERI ES: | have an opening
statenent that | haven't read and | don't know that
it's necessary at this point, but it kind of hel ps, so
it's the list of reasons for you to consider it. |
understand there is a three prong test in order to
pass this and one of those is hardship and | knowit's
not natural to think of this case as a hardshi p case.

CHAI RPERSON GRI FFI'S:  Actually, it would
be practical difficulty not hardship. Hardship would
go to a use variance which --

MR. JEFFERI ES: Ckay.

CHAI RPERSON GRI FFI S: -- | don't think
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you'l | nmake and you certainly don't want to try today.

MR. JEFFERI ES: Ckay.

CHAI RPERSON GRI FFI'S: But we' re stayi ng on
an area issue.

MR. JEFFERI ES: Ckay. So practical
difficulty.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. JEFFERIES: Well, not fromny personal
-- because, as Ms. Mtten said, she has been in ny
home. It is -- it was a one roomstudio and nowit's
a one bedroom house. | have a growing famly. My
di vorced sister with three kids, nmy parents, they al
come to visit ne. |Is this what you're tal ki ng about,
practical difficulty? Can you -- sorry, this isn't
the tine to define practical difficulty to ne, |
guess, but --

CHAI RPERSON GRI FFI'S:  Why don't you just
start with your statenent and then --

MR JEFFERIES: Al right.

CHAI RPERSON @GRl FFI S: --  we'll ask
guesti ons.

MR. JEFFERIES: Al right.

CHAI RPERSON GRI FFI S: And direct you
t here.

MR. JEFFERIES: This is ny house. It's
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2208 1/2 Q Street. | have been there for 12 years
since 1994. | rented the carriage house for five
years until | was able to purchase it in 1999. |, in

fact, started a personal training busi ness there which
outgrew it and | noved it. It's a local reputable
gym results the gymtoday on Capitol Hi Il and Dupont.
So | do have real roots in this neighborhood and |
woul d i ke to stay.

| knew that someday | would outgrow this
house as a one bedroom house, but by happenstance a
few years ago | had the opportunity to buy the house
next door. It's the only other house in the alley.
The house was last renovated in the '70s so it
naturally becanme housing for GW students before it
becane enpty.

| personally noved into the alley when
was 26 and now, less than a year from ny 40'"
bi rt hday, ny perspective on |ife has changed and this
one bedroom house is no | onger practical for ne or ny
famly. Connecting the two houses is a way that | can
stay in ny home and grow into ny adult life.

| understand that the Ofice of Planning's
maj or concern is not the design, but the precedence
that it mght set for all other alley dwellings that

would want a third floor. In nmy case it's a half of
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athird floor in the back of the building. But after
you review my particular circunstance, | think you
will agree that there are very few buildings, if any,
in DDC. that would fit the criteria that ny house
happens to neet and if they do, then | would say that
you shoul d consi der their variance.
|"mtoldthat very fewvariances have full
support from the neighbors, ANC, HPRB and Fine Arts
and it's with this strong support and my thorough
application and the i nformati on provi ded to you t oday
that | ask your consideration for these variances.

You asked if it could be done. You know,
the reason | need a third floor. To convert these two
homes into one, it is going to cost a |ot of noney.
| need to get a construction | oan and t he house i s not
appr ai sed a hi gh enough val ue as a two bedroom house,
but it does as a three bedroom house with a two car
garage and that is why that is.

Now, | could bring that third bedroomdown
into the garage area, but then it doesn't reduce the
density of cars inthe alley or in the parking | ot and
that is something that is desirable fromthe city and
from the neighbors. So by being able to put that
small third bedroomup there, | can now make a two car

garage, take out parking out -- cars off the street.
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If it remains as two hones, then it's an unrenovated
hone. It would becone student housing again and |
woul d hold onto it until the values went up and it
coul d becone affordable to ne.

There i s no opposition currently. The six
fl oor apartnment building across the alley from ne
casts a shadow on ny entire house from 3:00 on, so
with athird floor addition | would add sonme light to
it. Reducing the density in the alley by nmaking two
all ey homes into one is desirable by both the city and
nei ghbors. The project takes two cars. |'mrepeating
nmysel f, sorry.

Thi s has been ny hone for 12 years. |It's
a freestanding hone. Most of the requests for
variances in this case are preexisting conditions. |
gave you the exhibits, the handouts. There was an
article that states that these | aws are very outdated
and the reason that these laws were in existence at
first, I"'m sure you know, is to reduce poverty and
disease from alley dwellings that had inadequate
plunbing, and | have been told that it's wdely
accepted that these laws are outdated and need
updating. | don't knowif that is wi dely recogni zed,
but that is what | have been told.

And, lastly, | am requesting an 8 foot
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| eni ency on this building going instead of 25 feet to
33 feet. And while we could definitely reduce the
ceiling height on each floor, it would definitely
reduce t he val ue and t he enhancenent and it woul d make
a large inpact, but it could be done.

And, lastly, there have been substanti al
adjustnments to this design in response to the request
fromANC, HPRB and Fine Arts. This process started in
1994 and there is also an exhibit | have given you
behind that color copy of all the neetings that have
taken place. W have worked very closely with al
t hese organi zati ons and made naj or changes, incl uding
pushing the third floor bedroom all the way back so
that it's invisible fromQ Street.

So if you're on Q Street, you | ook down
the alley, you can't even see it. Reducing the
hei ght, we have already reduced the height. W have
retained the cornice in the front of the building
which was off the -- but they wanted -- everybody
wanted that on, so we Kkept that. W changed the
textures to satisfy certain preferred |ooks by the
above-nmentioned groups and that's all. Those are ny
coments, sir.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. JEFFERIES: 1'Il put an endingtoit.
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MR. PALMERA:  Well, | would like to just

say that this site is very unique to begin with. You
have seen already it's in the mddle of a block. It
doesn't front any street. It's | andl ocked. It's
towered by higher buildings. You have heard already
there is no negative inpact whatsoever that anybody
can think of other than causing the request for a
vari ance.

W have sit down extensively with all
t hese agenci es and neighbors to try to nake the best
possible design, and we think that what we're
presenting today is conmunitive and collaborative
wor k. That sums everyt hing.

The addition that we're requesting is 600
square feet. It's on the back of the property and it
hol ds a bedroom and a bathroom And towards of the
front of the property we have an indoor balcony
covered with a roof structure. The neetings that we
had with HPRB at t he begi nni ng of the process, we were
alittle bit nore aggressive with what we wanted to
do.

It was ataller building. The roof at the
front of the house projected a little bit over the
canopy. It was a little bit nore nodern and we

started to tone it down to address the comments, as
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well as the Sheridan-Kalorama Historic Association
coment s. Fine Arts did not have any negative
response or conment.

So | guess what we woul d | i ke to highlight
here is that the project is -- the project that we
want you guys to review and hopeful |y approve today is
it's a small addition to an alley house that would
greatly inprove the property and the experience of
that alley wth very mnimal inpacts to the
surroundings, to the Zoning Plan and the height, |
guess, that the -- the key variance in play here, |
think we would agree, is the height and the setbacks
of the property.

The set backs for this house requires the--
the zoning says it's a 20 foot setback and right now
it's a nonconformng structure. W have a 5 foot
setback and in order to conply, we will have to bring
the addition of the project towards the front. And,
again, that will cause nore of an aesthetics dil emma.

Again, hearing HPRB, we wanted to have
everything towards the back, so we had the addition
all the way to the back and on the corner we tried to
create another terrace to |lower the height of the
building soit's visible froma parking | ot which you

have to access through the church. So we tried to
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address that was well.

The height of the structure, it's only 3
feet, 4 feet higher than the existing house, but 8
feet higher than the zoning requires and i s reduced in
hi ghness. O course, this is going back, so the
hi ghest point that we're dealing with is that 33 feet
which is at the highest point of the roof towards the
back. QO her than that, the height of the building
reduces. So we can argue that the building is not as
tall as you can first perceive it fromthe front.

And, as well, there is one way to neasure
the height. The all owable height for this roof to be
is the width of the alley plus the setback of the
bui l di ng towards the property line, inthis case wll
be 25 feet. CQur addition is 12 foot 2 inches farther
back fromthat, sointotal it's 37 feet 2 inches. So
that addition at 33 plus feet is actually 37 feet from
the front of the building -- from the side of the
bui l di ng across the alley. Ws that clear?

CHAI RPERSON GRI FFI'S: It was very clear to

MR. PALMERA: (kay.
UNI DENTI FI ED SPEAKER: 1s that clear?
CHAI RPERSON GRI FFI S: No, but go ahead.

Let ne just get sone clarification. Your nane again
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is?

MR PALMERA: Jai me Pal nera.

CHAI RPERSON GRIFFIS: Oh, so you're the
architect?

MR, PALMERA:  Yes

CHAI RPERSON CRI FFI'S:  Excellent, which is
exactly where we need to be especially tal king about
hei ght and t he neasurenent. So what | have under st ood
you just to say is look, the regulations say you
neasure the alley based on the width of the alley and
t he setback of the structure.

However, what you're |ooking at and you
want us to | ook at is the perceived visual and massi ng
i mpact . If you took that sane type of measuring
requi renent and only applied it to the addition on
top, you would have not the 25 feet, but you would
have the additional setback of 12.5 feet that you
could add onto the height of that building. |Is that
correct?

MR PALMERA: Yes, that's what | said.

CHAI RPERSON &Rl FFI S: Ckay. So,
obviously, that's not the way it's --

MR. PALMERA: Right.

CHAI RPERSON GRI FFI'S: -- specifically done

in the regulations, but the analogy or the
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illustration is understood. But let me ask you
directly on this because |I' mnot sure | understand how
you neasured the height of this building.

You neasured to the top part of the
ceiling on the additional floor?

MR. PALMERA: |f you have -- |'msure you
have in the draw ngs sections of the house.

CHAI RPERSON GRI FFI'S:  Uh- huh.

MR PALMERA: We neasured --

CHAI RPERSON GRI FFI'S: Let's start with A4
and if we | ook at the elevation, it will showthat the
32 feet 1 inch goes to the tip of that, of the
over hang on the open bal cony area.

MR. PALMERA: Right.

CHAI RPERSON GRI FFI'S:  Okay. Now, if we go
to the cross section, too, on that same sheet, we have
33 feet 7.5 inches and it is neasured to the center
line of the front to the ceiling.

MR. PALMERA: That is the height that we
have - -

CHAI RPERSON GRI FFI'S:  Okay.

MR PALMERA: -- said as the official
hei ght because it nmeasures to where the interior is on
that third floor.

CHAI RPERSON GRI FFI'S:  Ckay. Good. Now,
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| understand what the overrun on the elevator would
be, which is nmeasuring 40 feet, | believe. If we go
back to the elevation, which | had that, there is a
note 26 which tal ks about the snpboth stucco. What is
in that area?

MR. PALMERA: |'m sorry, where is that,
26?7 |l'msorry.

CHAI RPERSON GRI FFI S: It's your note 26
which is just talking about the material, but it
points to the area |'minterested in.

MR. PALMERA:  Uh- huh.

CHAI RPERSON GRIFFI'S: W have a ceiling
hei ght, but then it seens to be we have additional 3
feet on that or so.

MR. PALMERA: Ckay. In this parcel we
have a roof deck on that roof, so that will be --

CHAI RPERSON GRIFFIS: So that's a solid
encl osure guard rail, soft guard rail around the roof
deck?

MR. PALMERA: Correct.

CHAI RPERSON @RI FFI S: On top of the
additional story.

MR. PALMERA: It's of habit to protect,
you know, the architect.

CHAI RPERSON  CGRI FFI S: Sur e. Ckay.
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I nteresting. And what is your interior ceiling height
on that floor?

MR PALMERA: On the bedroom we're
t al ki ng?

CHAI RPERSON GRIFFIS: Is it 13 feet?

MR JEFFERI ES: No, bedroom bedroom
third floor bedroonf

MR. PALMERA: If we go to page A6, the
| onest ceiling height is 7 foot 6 and at the top of
the roof on the bedroom there is no specific
dimension to that, but if | try to add it's about 12
to 13 feet.

UNI DENTI FI ED SPEAKER:  12. 7.

MR. PALMERA: 12.7 actually, yes. There
is a dinension there, 12.7. And the pitch of the
roof, what | have done is even take the one that we
have designed already before for the other house.

CHAI RPERSON GRI FFI'S:  Right.

MR. PALMERA: And in this section, | guess
you can understand a little better the parapet wall
that you were asking about.

CHAI RPERSON GRI FFI S: Excel | ent. Ckay.
M. Etherly?

BOARD MEMBER ETHERLY: Thank you very

much, M. Chair. Just kind of one question, but it's
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going to try to massage a little bit of the ripple
effect of conplying with the Zoning Regul ations. As
| think one of the wearlier questions Kkind of
indicated, it mght have been ny colleague, Ms.
Mtten, the issue of what happens architecturally if
you are conpelled to conply wth the Zoning
Regul ati ons.

So | just want to nake sure | understand
that. 1'mnot quite at the variance test yet, but |
just want to understand the architectural inmpact. So
if you had to conply with the Zoni ng Regul ati ons as
witten, what kind of changes would result fromthat?

MR,  PALMERA: kay. There's two roads
that we could go. One is try to squish everything in
t he al | owabl e hei ght and which | would like to see, it
woul d be the 25 feet height or the 29 feet that the
current house that he lives on wll apply. So,
actually, if I may, there's two options here that we
prepared, kind of |ike an extrene case.

BOARD MEMBER ETHERLY:  Um hum

MR. PALMERA: One is where the design fits
within the 29 feet height. Wat we do is reduce the
ceiling height of the two existing floors in the
house. We will be refram ng everything and reducing

the height, and then the pitch of the roof will be,
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you know, reduced. It will seem nore of an al nost
flat roof, which I would say it |oses architectural,
you know, style and wouldn't match as the current
house.

The ceiling hei ght s are reduced.
Everything fits, but it's a |ot nore conpact. As
well, by reducing the ceiling height of the other
floors and retaining the existing front facade of the
house, the interior balcony that we have as we step
out of the bedroom instead of having a 3 foot wall in
front of you, you will have alnost like a5 feet wall.
So your search for light and views and air, you know,
are obstructed by a 5 foot wall and, you know, it's
not a best sol ution.

MR JEFFERIES: So that's also a result
because the cornice, he was asked to keep that.

MR. PALMERA: Right.

MR JEFFERIES: If we coul d have taken the
corni ce down, | guess we coul d have brought that wall
down, you know? Do you understand that?

BOARD MEMBER ETHERLY: Um hum  Ckay.

MR. PALMERA: Then the other option wll
be, you know, if there is no addition whatsoever
allowed for this house then, well, that neans no

addition and then Doug wll prefer to have the
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bedr oons and everything in those two fl oors and renove
the parking fromthe interior of the space and have
all ey or street parking.

BOARD MEMBER ETHERLY: Ckay. And with
regard to parking as you currently deal with it, M.
Jefferies, you have one parking pad or do you have

kind of rmultiple spaces that you utilize?

MR. JEFFERIES: | have one | egal parking
pad.

BOARD MEMBER ETHERLY: Ckay. GCkay. And
that would be where the -- is that a white vehicle,

silver vehicle that's indicated at the --

MR, JEFFERI ES: Yes.

BOARD MEMBER ETHERLY: -- |lower picture
t here?

MR JEFFERIES: The white vehicle. That
is the | egal spot, yes.

BOARD MEMBER ETHERLY: (Okay. Excellent.
Thank you, M. Chair. Thank you.

MR. JEFFERI ES: Thank you.

CHAI RPERSON GRI FFIS: M. Mller?

BOARD MEMBER ETHERLY: Thank you, M.
Chai r.

VICE CHAIR M LLER M. Jefferies, |

wanted to foll ow up with you because -- especially on
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this practical difficulty prong, because it seens
fairly obvious that this is a unique house and we're
not hearing any adverse inpacts. So | just want to
focus on the practical difficulties, because | think
| heard it within your opening statenment and | woul d
like to zero in on it, because you know your case a
| ot better than | do at this point, and | have sone
assunptions, but | just want to lay it out.

kay. So as far as what Ms. Mtten was
sayi ng, you know, what was leading up to this, it
sounded like from your opening statenent that you
originally had one dwel | i ng whi ch has only one bedroom
init and you wanted to expand, okay, and that there
are certain constraints on your expanding, in any
event, because it's an Hi storic District. And it
sounds |like nost likely you woul d need a variance in
any event to expand. |Is that correct in any way? |
nean - -

MR. JEFFERIES: Yes, that is correct.

VICE CHAIR M LLER.  Ckay.

MR. JEFFERIES: And one twitch was it was
a one roomunit, no bedroomat first, and | expanded
it to a one bedroom

VICE CHAIR M LLER.  Ckay.

MR. JEFFERI ES: It was a one -- a studio
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room

VICE CHAIR M LLER:  Ckay.

MR. JEFFERI ES: And t he bedroomand |i ving
room and everything was in one room

VICE CHAIR M LLER Ckay. Becausethisis
not uncomon where we hear -- but if people are in a
smal | dwel ling and then they are thinking of having a
famly and they want to stay within the District and
t hey want to expand and t hey m ght be nonconform ng or
in a Hstoric District and they have to seek relief.

So then now, with respect to the other
structure, were you saying that that was for student
housing and that it's expensive to renovate that
leaving it on its own w thout connecting it to the
ot her ?

MR JEFFERIES: That is correct. A dear
ol d woman, Brenda, was ny nei ghbor for 10 years. She
lived a very long life. She passed on. It hadn't
been renovat ed si nce she bought it which | don't even
know, may be 25, 30 years ago. It still has the sane
appl i ances and everything. And if | were to rent it
for anything other than -- even if | want to rent it
for student housing, |'mgoing to have to put serious
noney into it.

Anything nore than that, it would be an
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exor bi tant anount. It's conpletely dil apidated at
this point. The college kids kind of brought it to a
whol e new | ow and now it's exenpt ed.

VICE CHAIR M LLER.  Ckay.

MR. JEFFERI ES: Was | going in the
direction you're | ooking for?

VICE CHAIR M LLER.  Yes, exactly.

MR. JEFFERI ES: Ckay.

VICE CHAIR M LLER: | nean, it sounds |ike
that for you to expand it all, you have practica
difficulties. So this is the solution that you
sought, which makes sense, since you own the whole
property at this point.

MR JEFFERIES: That's right.

VICE CHAIR M LLER: And what was the
connection that you were saying though between the
construction | oans and your expansion options?

MR. JEFFERIES: Yes. | can afford to keep
it as a rental unit. It would pay ny expenses. I
woul d li ke to make it one unit, reduce the density and
reduce the parking and have a home with at |east a
guest bedroom for some friends or ny famly.

In order to do that, | need to qualify for
a bank loan and in order for the building, the house,

to be appraised at a high enough value for ne to get
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t he noney fromthe bank, it has to be a three bedroom
two car garage house. As a two bedroom no garage, it
doesn't qualify high enough for ne to get a loan to do
t he construction.

VI CE CHAIR M LLER. Ckay. The other thing
we haven't touched upon, and OP may get to this, but
is the variance related to the elevator? |Is there
sonme practical difficulty related to the el evator?

MR, JEFFERI ES: Yes.

VICE CHAIR M LLER:  Ckay.

MR. JEFFERI ES: To put the el evator inside
the structure would be a ot nore expensive. It's a
lot nore difficult, | think just structure and, |'m
m ssing that word again, density, just the cost
associated with trying to put that inside the building
versus putting it on the outside in between the two
houses that exist already.

Ch, why do | need an elevator? \%%

parents, nmy aging parents, and | had an ACL
replacenent in ny knee last year. | don't have any
problems with it currently, but | do love this
nei ghbor hood. | |ove ny neighbors. | |ove everything
about it. | want to stay there and, you know, if |

live I ong enough that | need an el evator to get to ny

bedroom |'m psyched. Wll, not psyched that | need
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the el evator, that I'mold enough to live that long to
need one.

VICE CHAIR M LLER. Ckay. Thank you.

CHAI RPERSON GRI FFI S: Anything el se?
Excellent. W have a couple nore questions, but you
had i ndi cated that some of your w tnesses nay need to
| eave, so | would --

MR. JEFFERIES: Well, did.

CHAI RPERSON GRI FFI S: Ckay. Good. I
don't want you to feel --

M5. BRACKEN. |'m just so fascinated, |
want to stay.

CHAI RPERSON GRI FFI'S: This is great. That
is great. dad to hear that.

M5. WVHHTING | got to go back to school

CHAI RPERSON GRI FFI'S: I ndeed. Thank you
very nuch. W do appreciate you being here.
Actually, before you leave, let ne just ask one
guestion in terms of inpact. You had indicated that
nostly it's a construction inpact.

Has there been any light and air inpact
t hat you have seen or you're aware of that m ght be of
concern?

M5. WHITING No, but the last tine that

they did the building they did have the wall up.
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CHAI RPERSON GRI FFI'S:  Ri ght.

MB. WH TI NG And the kids were really
fascinated with sone of the trucks.

CHAI RPERSON GRI FFI'S: Sure.

M5. WHITING So sonetinmes we did go out
in the parking |ot.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. WHITING To |ook at the foot-Ioader
or what ever.

CHAl RPERSON (RI FFI'S:  Yes, yes, yes. But,
see, the pernmanent, what is being proposed in terns of
the addition and all, you don't see that as havi ng any
sort of negative inpact on the play area or the
out si de area?

M. VH TI NG No. My director is on
sabbatical |eave and he said he is for it, but just
the safety of the playground while we're outside.

CHAI RPERSON GRI FFI'S:  Excellent. Geat.
Thank you very much

M5. VHI TING  Uh- huh.

CHAI RPERSON CGRI FFI'S: W do appr eci at e you
taking the tine to be down here. Ckay. That being
said, of course, you're all free to stay and be anused
because we are very -- however, if you do need to

| eave, we'll let it go at that.
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Let me ask you very qui ckly on -- you have

applied for a variance under 2507.2 whi ch reads i n our
regulations "A one-family dwelling shall not be
erected or constructed on an alley lot unless the
alley |l ot abuts the alley 30 feet or nore in width and

has the alley access to the street,"” etcetera.

But you have testified and, in fact, in
the witten submi ssion there is testinony that says
that this is an existing one-fam |y dwelling. Is that
correct?

MR. JEFFERIES: Yes, it is an existing,
yes.

CHAI RPERSON GRI FFI'S: Wl |, then aren't we
in 2507.3 which actually just goes to -- I'mnot sure
it makes a world of difference, but this isn't a
construction of a one-famly dwelling, but the
renovati on of one.

MR JEFFERIES: That's correct.

CHAI RPERSON GRI FFI'S:  Okay.

MR. PALMERA: | think when | was preparing
t hese docunents, | mean, expediting them | think how
we thought of it is that even though we have two
existing residentials, we are «creating one by

combi ni ng t hem

CHAI RPERSON GRI FFI'S:  Ri ght.
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MR. PALMERA: And probably that's the

variance that requires --

CHAI RPERSON GRI FFI S: | nt eresti ng. Not
very hel pful fromyour end, however.

MR PALMERA: | nean, this --

CHAI RPERSON CRI FFI S: Again, it's stil
t he sanme vari ance i n some respects, but the conversion
and alteration and renodeling that you' re proposing,
| imagi ne, exceeds one-half of the value of the
structure?

MR PALMERA: Exceeds one-half of the
val ue of the structure?

MR. JEFFERI ES: Yes, close, yes.

CHAI RPERSON @RI FFI S: Wll, it's an
i nteresting poi nt because you woul dn't need a vari ance
if it didn't come fromthat section. | nean, as you
say, you're here for an awful lot, but the others are
-- well, the others don't cause nme as nmuch difficulty
as the two in 2500 or 2507.

MR. JEFFERI ES: Right.

CHAI RPERSON GRI FFI'S: And that being the
bi g one and 2507.4 we can get to, which is the height
and how you neasure the height. So | think we may
just have additional information on that submtted

into the record if you can't answer that right now
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MR. JEFFERIES: This sounds |like a very

i nportant issue. Could we go back to it for a second?

CHAI RPERSON GRI FFI'S:  Um hum

MR. JEFFERIES: Your question to nme was
specifically is this new part of the house --

CHAI RPERSON GRI FFI S: Let me read you
2507. 3.

MR. JEFFERI ES: Ckay.

CHAI RPERSON CRI FFI S: 2507.3 and the
buil dings on alley lots reads "An existing one-famly
dwel ling | ocated on an alley Iot that abuts an alley
| ess than 30 feet." That is your condition, correct?

MR JEFFERIES: Yes, that's correct.

CHAI RPERSON CRI FFI S: Ckay. "“And whi ch
shall not be converted, altered, renpdel ed, restored
or repaired for use of one-fanmly dwelling if the cost
of the conversion, alteration, renodeling, restoration
or repairs exceeds one-half of the value of the
structure imediately prior to the tine of conversion,
alteration, renodeling, restoration or repair."

So if you're valued at $100, 000 and your
renovation is $49,000, | would assune, if nmy math is
correct and ny reading of the regulations is correct,
you woul d not need relief fromthat section. Do you

agree? Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87
MR. PALMERA: What is involved in the cost

of that, you know, is specific for that variance.

CHAI RPERSON GRIFFI'S:  And |I'm not aski ng
for your proof to expedite it.

MR. PALNMERA: Because it's just joining
t hem

CHAI RPERSON GRI FFI'S: | have no clue, but

| "' mreadi ng you the regul ati ons.

MR. JEFFERIES: Ckay. | can answer that
guesti on.

CHAI RPERSON GRI FFI'S:  Okay.

MR. JEFFERI ES: Yes, | <can't really
under st and. It took me a second, sorry. | was up
very late preparing this. That house has been
appraised for $1.8 mllion as is and |I'm putting

$700,000 into it.

VICE CHAIR M LLER Whi ch house are we
| ooki ng at?

MR JEFFERIES: | believe | have awitten
apprai sal for the -- not for the house that I'mliving
in.

VICE CHAIR M LLER: The ot her one.

MR. JEFFERIES: But for the -- yes, the
mud green, the nmud green dunp, as Andrew sai d.

COM SSI ONER M TTEN: Is that in its
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exi sting condition?

MR JEFFERI ES: | know | have it in
witing and | questioned it nyself. You know, we have
had to go through this process and it's in witing.
| asked them | requestioned it.

CHAI RPERSON GRI FFI'S: Okay.

MR. JEFFERI ES: | have both the apprai sal
for $1.8 and | have the construction proposal for
$700, 000.

COW SSI ONER M TTEN: I hope your
assessnment is not at $1.8. \Wat is the assessnent?
Do you know?

MR. JEFFERIES: | don't know. | bought it
three years ago for $950, 000.

CHAI RPERSON GRI FFI'S:  Okay. W're going
to keep the record open. | think we need that
subnmitted. obviously, we're going to nove ahead with
t he other 18 variances, but that is critical to ne in
terns of nmy deliberation on this because that's a huge
threshold to get over. | don't think we're in 2507. 2.
That's definitive. Nowthat we're in 2507.3, whether
that's actually even required relief, we'll let you
docunent that and nove ahead.

In ternms of the height, | think we have

established and addressed that from the applicant's
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point. I'mclear onthat. |'mclear on what is being
proposed al so. Let's get to any other issues and
guestions. W do have the other elenents. The rear
yard and the side yards are attendant to the addition
on the top that we have the nonconform ng structures
and the relief fromthose.

But if there aren't any further questions
fromthe Board or further evidence at this point or
testinmony and case presentation, | think it would be
best if we nove ahead unless there is anything right
now.

MR. JEFFERIES: No, sir.

CHAI RPERSON GRI FFI'S:  Okay. Cood.

VICE CHAIR M LLER Can | just say
something? It relates to ny previous question and
then | was just |ooking at how the application was
framed, and it talks about the conversion of two
existing single-famly dwellings into one single-
famly dwel |ing.

CHAI RPERSON GRI FFI'S:  Right.

VICE CHAIR MLLER. So that is why | was
aski ng which dwelling are we | ooking at --

CHAI RPERSON GRI FFI'S:  Right.

VICE CHAIR M LLER: -- when we're | ooking

at the price.
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CHAI RPERSON GRI FFI'S:  And t hat | anguage i s

fromyour permt expediter. |Is that correct?

MR. PALMERA: We worded it together.

CHAI RPERSON Rl FFI S: Sure, sure, sure.
| think there is probably a nore cl ear and appropriate
way to do that. You're going to subdivide this into
a single-famly?

MR JEFFERIES: [|'msorry?

CHAI RPERSON @RI FFI S: You're going to

subdivide this into one house or are you keeping it

separate?

MR. JEFFERIES: It's going to be one.

MR PALMERA: No, it's one.

MR. JEFFERIES: One dwelling.

MR. PALMERA: One house.

MR. JEFFERI ES: It's going to be one
house.

CHAI RPERSON GRI FFI'S:  Okay. |'mnot sure
that really would matter. | nmean, | don't think -- it

woul dn't be nmy interpretation that that is a
conversion, but be that as it may, let's just take in
that information and we can get to the bottomof it.
| don't think it's that difficult a piece to
understand. GCkay. Anything else? Very well. Let's

move ahead t hen.
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Ms. Brown-Roberts is with us from the
O fice of Planning. Good afternoon.

M5. BROWN- ROBERTS: Good afternoon, M.
Chai rman and Menbers of the Board. | am Maxi ne Brown-
Roberts fromthe Ofice of Planning and in order to
sort of expedite ny testinmony, |I'm going to
concentrate on the height, side yard and the rear yard
section of the report. | think the other -- the
anal ysis speaks for itself on the other variance
request that we're recommendi ng approval of. | think
that the applicant has net all the three prong tests
on all of those sections.

Regardi ng the height, the side yard and
the rear yard, in the Historic Presentation staff
report they stated that the buildings on alleys are
usually one story. The subject building was
originally a one story buil di ng where the second fl oor
was added at sone unknown tine. The applicant is now
seeking to add a third story which is unusual for
all ey dwel lings.

The adjacent building was a one story
bui | di ng and the BZA in the former application granted
a variance for the second floor to be added to nmake it
conpatible to the subject building. Al t hough the

existing situation of the lot creates a somewhat
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uni que circunstance, the Ofice of Planning fails to
see how they result in a hardship requiring the
construction of athird floor. There is a hardship on
unusual circunst ance.

The bui | di ng currently exceeds t he maxi mum
hei ght al | owed and t oget her wi th ot her nonconformities

does not justify a further increase in height of the

bui | di ng. Further, the addition 1is «creating
additional nonconformities as it will not neet the
side and rear yard requirenents. The additional 8

feet over the height permtted will be detrinental to
the Zone Plan as the height limtation for alley
structures is designed to keep them |lower than the
structures that front on streets.

As stated in HP report, this building has
al ready had a second floor addition. Secondly, the
adj acent buil ding was granted a second story addition
to be conpatible wth the subject building.
Therefore, the addition of a third story will be out
of character as an alley dwelling. The additiona
hei ght conbined with the setback relief results in a
buil ding nmass which is larger than anticipated for
alley dwellings. Denial of the height variance al so
elimnates the need for rear and side yard variance

requests.
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W al so took a position on the parking.
Fromthe site visit and |looking at the pictures, we
believe that the building can be constructed in an
architectural pleasing way without the third floor
addition. And even if the applicant can continue to
park on the street, he has one space and t here has not
been any indication that that has been a problem so
we believe that he can fit the space that he needs
within the existing structure.

W agree that there has been an
overwhel m ng anount of support for the application.
However, from none of these quarters have we seen
where they have addressed the variance for the
addi ti onal height.

Therefore, M. Chairman, the Ofice of
Pl anning recommends that a variance regarding the
nonconformng structure, the |lot occupancy, |ot
di mrension, the alley lot, the court width and roof
structure be approved, and we also reconmend the
denial of the variance request for the increase in
hei ght. Thank you, M. Chairnan.

CHAI RPERSON GRI FFI S: Excel l ent.  Thank
you very much. W do appreciate that. Questions?
Ms. MlIler?

VICE CHAIR MLLER. Yes. | just want --
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| want to follow up on your assessnment that it's out
of character as an alley dwelling. Usual Iy, when
we' re | ooki ng at character, we're | ooki ng at character
of a neighborhood or character in the context of
surrounding area. And so |I'mhaving sone difficulty
i n under st andi ng your poi nt about out of character as
an alley dwelling.

For instance, if a lot of alley dwellings
are unattractive, and this one is different and
attractive but it's in a totally different area, |
nmean, what is the significance of saying it's out of
character as an alley dwelling?

M5. BROWN- ROBERTS: The significance is
that alley dwellings have a certain character and |
agree that, you know, this conmunity, this area, has
its own character.

But alley dwellings, | think, are a
speci al breed that they are | ower than t he surroundi ng
residences. Usually, those are three, four stories,
but the alley dwellings are -- the alley structures
are usually lower. And so that is the character that
it takes on, not really the character of the area
itself.

| don't think or the applicant hasn't

denonstrated to the Ofice of Planning anyway that,
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you know, taking off or reducing the height of the
building is going to nake the building any |ess
architecturally attractive in the area.

VICE CHAIR M LLER: Just as a follow up,
| mean, usually, you know, there is a good reason, for
i nstance, for why they are a certain way, why the
regul ations say they should be a certain way, that
t hey should be | ower than the buildings behind them
for instance, and whatever this -- it's not arbitrary
that there is hopefully a reason.

In this case, does that rationale play in
here? |Is there some reason, sone negative adverse
inmpact that is being created by the height of the
proposed bui |l di ng?

M5. BROMN- ROBERTS: | don't know. | think
we depended on the Historic Preservation review
anal ysi s that tal ked about, you know, the character of
the alley dwel li ngs and how t hey becane that. That is
not something that | |ooked into.

M5. BRACKEN. Ms. MIler, may | just add
that -- may |, sir?

CHAI RPERSON GRI FFI'S:  Yes, okay.

M5. BRACKEN. Well, it'sinterestingto e
that she is tal king about the character of the alley

when, in fact, the character of the alley has al ready
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been established by the single dwelling that M.
Jefferies --

CHAI RPERSON GRI FFI'S: | see.

M5. BRACKEN. -- currently occupies and
what we're asking for, what he is asking for, is an
extension or --

CHAI RPERSON GRI FFI'S:  Right. Ckay.

MS. BRACKEN: -- additional architectural
enhancenent .

CHAI RPERSON GRI FFI'S: | appreciate that.
| think the Ofice of Planning is making a little bit
different point, but | think that's an interesting
per spective to have on that.

Ms. MIler, follow up onthat, your issue?

VICE CHAIR M LLER. Were you sayi ng that
HPRB didn't have any problem with it being out of
character as far as their standards go?

MS. BROWN- ROBERTS: Pardon ne?

VICE CHAIR M LLER  HPRB | ooked at this
and didn't find that it was out of character wth
respect to HPRB' s standards?

M5. BROWN- ROBERTS: Il -- no, | don't
think. Again, as | said in ny report, the HPRB is
charged with | ooki ng at the design and, you know, how

it fits into the area and | think that is what they

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

97

| ooked at. They did not look at what the zoning
requi renents are and so, you know, any applicant can
carry, you know, take before them a building, a
design. That is what they ook at. They don't | ook
at how the zoning requirenents are net.

VICE CHAIR M LLER | just want to say, |
nmean, | totally concur with you that they are | ooking
at different things, so sonmetines we're both | ooking
at the character of the neighborhood. But that was
why | was asking about that question, but |I'mstill
not cl ear what zoning -- what negative i npact that the
Zoni ng Regul ations regarding the height -- 1'm not
sure what is inpacted here.

M5. BROWN- ROBERTS: Well, the applicant
has not denonstrated to us that the -- the variance
requi renent says that they have to denonstrate that
there is sone hardship or whatever, that they need to
denonstrate that. And to date we have not seen that
denonstration

VICE CHAIR M LLER Ckay. So as |
understand it, it's not any negative adverse inpacts.
It's that you don't believe they have made the
practical difficulty test here.

M5. BROWN- ROBERTS: That's exactly it.

VICE CHAIR M LLER. (Okay. Thanks.
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CHAI RPERSON GRI FFI'S: Ot her questions from

the Board of the Ofice of Planning? Does the
appl i cant have any cross exam nation of the O fice of
Pl anni ng? Do you have any questions of the Ofice of
Pl anni ng?

MR. PALMERA: | would say that --

CHAI RPERSON GRI FFI S: You can just turn
your mi crophone on if you woul d.

MR. PALMERA: In the application should
have been the staff report from HPRB and on the
eval uati on and reconmmendation chapter alnost at the
end, it probably says why you're questioning it and
read, it says "In terms of the rooftop addition, the
staff finds no significant preservation concerns. The
setback of the third floor is an appropriate and
convi nci ng response.

Wiile the existing rooftop addition to
2210 Q Street was deternined conpatible, it was a one
story structure with a second story addition, as
opposed to a two story structure with a third story
addition. Alleys are typically characterized by one
and two story dwellings. Thus, the setback helps to
relieve the height and mass of the third fl oor as seen
fromthe alley resulting in an overall Iighter and

| ess bul ky appear ance.
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In addition, the staff agreed that due to
its location on an alley, a certain anount of |atitude
in terns of the Board's standards for an addition is
war r ant ed. The staff does not have a Ilingering
concern regardi ng the overall height and scal e of the
el evat or shaft by the know edge that its visibility is
primarily limted to a private space and can really
only be seen fromthe parking lot of the church.”

CHAI RPERSON GRI FFI S: Excellent. Thank
you.

MR. JEFFERIES: | would |i ke to say Maxi ne
and | met a couple of times in her office.

CHAI RPERSON GRI FFI'S:  CGood.

MR. JEFFERIES: Al ong with Steve Cochran.

CHAI RPERSON GRI FFI S: Unl ess you have
cross questions of her --

MR, JEFFERI ES: No.

CHAI RPERSON GRI FFI'S:  -- you can save it
for your closing.

MR. JEFFERIES. Cot it.

CHAI RPERSON GRI FFI'S: Wi ch woul d be an
appropriate time to address everything that we're
going to get through, because | think we're going to
get through this fairly quickly now as we go on. Ms.

Maxi ne Brown- Roberts has presented the report of the
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Ofice of Planning to this Agency, and | want to
commend her on her report.

One, it's a lengthy anal ysis based on the
length and the detail in this case and | think that
her report and analysis shows an in-depth
understanding of the elenments, one, the regul ations
t hensel ves and, two, this specific project and |
appreciate all that has been put forward.

| think where she is going, as |
understand it, in ternms of the alley dwelling and how
it then attends to the rear yard and the side yard is
appropriate analysis and is sonething that the Board
will have to take wunder great consideration and
whet her that practical difficulty has been net. I
don't think it's contested that there are unique
aspects to this.

Wien we talk about the character, | am
hearing, obviously, there is testinmony from the
appl i cant. There is our inpression, there is OP's
i npression, there is HPRB's. M. MIller has said it
| think nost succinctly that we all | ook at the sane
nonencl ature, the same words with different criteria.
And it is, | think, interesting to look at the
character of this alley as we have an apartnent

buil ding on one side in an R-3 Zone. W have |arge
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single-famly dwellings and we have these alley
dwel 1'i ngs, and we have the church structure that waps
around the whol e corner.

None of that is lost on any of the Board
Menbers, | don't believe, and obviously it's the
i mportance of all the infornmation that we have in this
record. That being said, if there is no other
guestions for the Ofice of Planning, | think it's
best that we nove on and nove to the other Governnent
Agency reports of which | don't have any attendant to
this application. W could go just to the ANCreport.

Has an ANC nenber joined us, 2D? Not
noting any ANC nenber joi ning, we do have Exhi bit 31.
It is a requirenent of a waiver of our seven day
ruling, | do believe.

| s there any objection fromthe Board of
accepting it into the record? If there is no
objection, we take it as the consensus of the Board to
accept the ANC s report. | note that they voted in
support of the application and | don't know that |
need to address anything else on that unless the
appl i cant has anything else to bring to our attention
in the ANC report, which I don't know if you do
Excellent. Very well.

That being said, let's nove ahead to
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addi ti onal persons present that would |ike to provide
testinmony in Application 17495. 1|s there anyone el se
here present in support of the application, in

opposition to the application, you can cone forward at

this tine. Not noting anyone conming forward to
address the Board, we wll turn it over to the
applicant for -- unless there are Board questions at

this time. Yes, Ms. Mller?

VICE CHAIR MLLER | just want to say to
the applicant that based on what | hear at this
hearing, that it doesn't sound |ike there is nmuch of
an issue with the uniqueness prong and no adverse
i npact prong and we have to neet all, we have to find
for all three.

And, in particular, so when you do your
closing | hope vyou'll address the practical
difficulties prong and, in particular, for the height
which is | think where we left with Ofice of
Pl anni ng, that they found that you just hadn't net the

practical difficulties test, not that it was out of

character.

CHAI RPERSON Rl FFI S: Good poi nt .
Questi ons. You have given us sone alternatives
showing, | think, for our wunderstanding not that

you're actual ly proposing to pick one or the other of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

103

them but just show that this -- the difficulty that
you' re addressi ng.

Let nme ask you directly. Were any of
t hese reviewed by HPRB? None of these alternatives
were. Wuld this change the fenestration line? For
instance, if 1'mlooking at the 29 foot hei ght schene,
does that change the fenestration where the floor hits
t he wi ndow where it currently hits?

MR.  PALMERA: The w ndows, existing
wi ndows of the house, you may see on the | ower board.
CHAI RPERSON GRI FFI'S:  Uh- huh.

MR,  PALMERA: Are reduced right now to
beconme doors. If we reframe everything at a | ower
hei ght, we nay need to, yes.

CHAI RPERSON &Rl FFI S: So it starts to
i npact that fenestration?

MR, PALMERA:  Yes.

CHAI RPERSON GRI FFI S: That cutting and
t hat woul d obvi ously take sone review by HPRB. (kay.
Ri ght . Ckay. I mean, well, there it is. kay.
Anything else? Very well. W'IIl turnit over to you
for cl osings.

MR. JEFFERIES: dosing. Can | have one
nmoment ?

CHAI RPERSON GRI FFI'S: Sur e.
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MR. JEFFERIES: Thank you very rmuch for

seeing this case. | do realize that this is 9 or 10
vari ances. It's very wunusual, but | think it's
equal ly wunusual to have unaninbus support. The

practical difficulty for this situation, if I were to
have to revisit the entire situation after two years
of trying to neet with everybody and rmake this work,
woul d be a very chal |l engi ng experience for us.

There is certainly no way to expand br oad.
W have to build up and that is the practical
difficulty that | can honestly see, is that it would
take many nore reviews and redesign and | would
probably end up just splitting it back off for a
coupl e of years because it's just not something that
| can do for another two years.

| hope that you take into -- consider
everything we have done to try to nmake this work
It's a very unique situation. W're towered by
buil dings all the way around. There is no negative
i npact and you have heard it all. So I think I wll
just | eave the closing argunent. You have a | ong day
ahead of you. Thank you for seeing it.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. |If | understand just your |ast renarks

is that really this additional floor or partial floor
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drives this whole project, and so wi thout this none of
t he rest happens. And as | understand, you just said
you can't build out, because you have acquired all
t hose adj acent properties. As an existing structure,
you can only build up and that makes it feasible.

MR JEFFERIES: That's correct.

CHAI RPERSON GRIFFI'S: | see. (kay.

MR PALMERA: | would like to add that if
the concern is that alley structures cast a shadow or
bl ock views to other structures, in this case that is
t he opposite. W have a six story building casting a
shadow on this property and it's a cry for I|ight.
It's a cry for help here to reach up and get 1ight
into these two properti es.

And | will point out it's not visible. It
doesn't cause any negative on any surrounding
structure. It's actually -- as we have heard al r eady,
it's inproving the conditions of the alley and the
structure and it's just reaching for light and air.

CHAI RPERSON GRI FFI' S:  Excel | ent. Anyt hi ng

el se?

MR. JEFFERIES: That's it.

CHAI RPERSON GRI FFI'S:  Thank you all very
much. W do appreciate it. A lot of information
Yes?
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VICE CHAIR M LLER: 2507.3, is anything

going to be happening with that?

CHAI RPERSON GRI FFI'S:  Absolutely. W're
going to set this for a decision. W're going to set
it for the 11'" of July. W' re going to have just the
address of that element in the record and that wll
anmend this application or not, depending. | think
it's pretty clear that this should be amended to
2507. 3.

| f you want to address that, that's fine.
| would rather you spend the tinme addressi ng whet her
it's required to be relieved of 2507.3 or not. I
don't see this. Unless anyone el se takes di sagr eenent
with me, this is not the erection or construction of
asingle-famly dwelling, but rather it's dealing with
t he exi sting.

So that being said, we'll | eave the record
open for that. W'Ill give you the week before the
11'" to provide that information. That would be the
Wednesday by 3:00 and that is the 5" of July, if |
recall correctly fromour last. |t can obviously come
in nuch earlier than that, as needed.

|s there any other information we would
need in the record? | don't think we would -- we

woul d al so keep the record open if you wanted to re-
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articulate your closing remarks in ternms of the
practical difficulty. You can put that in narrative
form brief, succinct, direct. That nakes for the
best reading and we will take that in and al so as you
address if this needs to be anended.

MS. BAILEY: M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes?

MS. BAI LEY: I'm not sure if the Board
still wants it, but there was sone discussion about
t he apprai sal of the properties.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. BAI LEY: I"'m not sure if you still
want that.

CHAI RPERSON GRI FFI S: Excellent, and |
appreci ate you bringing that up. That will be part of
the information that wll address the 2507.3 which
will obviously have to value the property and then
value the addition and be it above or below 50
percent. Ckay.

Anyt hing el se? Anything else we need in
the record? Very well. If there is nothing further
t hen, do you have any procedural questions?

MR JEFFERIES: \What is next?

CHAI RPERSON GRI FFI'S:  Okay. Next is your

submi ssions are due into the Ofice of Zoning. You're
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going to need to nmake sure that they get into the
record and that is what | have just laid out, and that
has to be in by the 5" of July which is that
Wednesday by 3:00. Let ne say it inreverse. |If they
are not in by the 5" at 3:00, they won't be part of
what we | ook at to deliberate on this.

MR. JEFFERI ES: Ckay.

CHAI RPERSON CGRI FFI S: And that which is
going to be submtted in by the 5" is going to be
whether -- how you address 2507.3, so read that
section, see if you need relief fromit, and -- oh
and then we're allowing the record open for you to
subnmit a narrative re-articulation of your case,
basi cal | y your uni queness, your practical difficulty,
inmpair the intent and integrity of the Zone Plan and
public good, so closing remarks in witing.

MR. JEFFERI ES: Ckay.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

UNI DENTI FI ED SPEAKER: Can you repeat t hat
nunber again, 207

MR JEFFERI ES: 2507.3. So there won't be
a vote today then?

CHAI RPERSON CGRI FFI S: That's correct.
We're going to set this down for decision-naking on

the 11'"
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MR. JEFFERI ES: I'mnot in town on the

5" but that doesn't nmmtter as long as it is

submtted by 3:00 on the 5'"?

CHAI RPERSON @RI FFI S: The 5" is --
exactly. It can conme into the office any tinme up to
the 5'" at 3:00. On the 11'" we will nake our
decision. The 11'"is a Tuesday. We'll call this for

-- you're not required to be here on the 11'". You're
certainly wel cone to be here on the 11'". The record
is closed on the 5'". We will just call this case for
a decision, so you will hear the Board go through al
the facts in the case, deliberate on it and vote it.

MR JEFFERIES: Ckay. On the 11'"?

CHAI RPERSON GRIFFI'S: On the 11'". Good.

MR. JEFFERI ES: Thank you very nuch

CHAI RPERSON GRI FFI' S:  Any ot her questi ons?

MR, JEFFERI ES: No.

CHAI RPERSON GRIFFI'S:  Very well. Thank
you all.

MR. JEFFERI ES: Thank you very nuch

CHAI RPERSON CGRI FFI'S:  Thank you very much.
W appreciate it and we appreciate all those w t nesses
that came down today. At this point, we're going to
just take a brief break. Let this applicant nove out

and then we are going to take up the next case which
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will begin with a prelimnary matter in this case,
which is a notion to dismss.

(Whereupon, at 3:15 p.m a recess unti
3:37 p.m)

CHAI RPERSON GRI FFI' S: Let's conti nue. M.
Nettler, |ast we saw you, you were am dst of a notion
to dismss, if I'"mnot m staken.

MR NETTLER: Yes, | was. Do you want to
call the case?

CHAI RPERSON GRIFFI'S: Right. W're going
to call the case and then we can have you rearticul ate
that briefly.

MS. BAI LEY: M. Chairman, | wll be
calling the case as it is published.

CHAI RPERSON GRI FFI'S:  CGood.

MS. BAI LEY: But with the understanding
that the applicant has nade significant nodification
to what was originally asked for, the relief that was
originally asked for.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MS. BAILEY: Application No. 17337 of N
Street Follies, Ltd., pursuant to 11 DCVMR 3104 and
3103.2, for a special exceptions to allow a hotel
under section 512, for a partial waiver of the rear

yard requi renments under subsection 534.6, and to al | ow
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multiple roof structures and roof structures not
neeti ng the nornmal setback requirenments of subsection
530. 4, under section 411, and for variances fromthe
hei ght requirenents under section 530, the floor area
requi renents under section 531, and the court
requi renents under section 536, to allow the
construction of an addition to an existing buildingto
be used as a hotel. The property is located in the
Dupont Circle SP-1 District and the prenises are 1743
t hrough 1755 N Street, NNW It's also known as Square
158, Lots 69, 835 and 836.

CHAI RPERSON GRIFFI'S:  Very well. Thank
you. Yes?

MR. NETTLER: Thank you. My nane is
Richard Nettler. [I'mhere on behalf of the Tabard I nn
and for the benefit of M. d asgow and those nenbers

of the Board who were not here when | did begin

before, | am renewing ny notion to dismss the
appl i cation. And let ne go back over sone of the
i ssues.

| f the Board might recall, when this case

first cane before the Board | ast year requesting the
relief that Ms. Bailey had identified, there was a
concern at that point by Menbers of the Board as to

whet her the applicant was wasting this Board' s tine
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with an application that, | guess for want of better
words, was dead on arrival and the applicant was
directed to revise that application to -- in seeking
this Board' s review.

The matter was continued until a hearing
i n January, at which point the applicant did cone back
with arevised plan. That hearing ended wi thout the--
those in opposition to the project being given an
opportunity to testify. However, in the interim
bet ween the time when that was presented to the Board
and the time that it came back before the Board in
February, the applicant went before the Historic
Preservati on Revi ew Boar d.

The Historic Preservation Review Board
denied the application that was presented. 1In fact,
the O fice of Planning s support was contingent upon
the action taken by the Historic Preservation Review
Board. At the hearing date of February 28, 2006, the
applicant's attorney asked for a continuance of the
heari ng.

This Board agreed to give him a fair
anount of time, because he nade representations to you
and to us as well that he was going to go back before
the Historic Preservation Review Board and respond to

the concerns that were raised about the project with
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revi sions and seek review by the revi ew board and t he
staff and presumably give the ANC as well an
opportunity to review those revisions in tine for a
hearing that would be set way in the future, June
27'", today.

That was, | guess, about a four or five
nmonth period of tine in which to do so. Nothing has
happened in the interim There has been no new
application filed with the review board, no new
presentation to the staff, nothing to the Advisory
Nei ghbor hood Conmi ssion, nothing to us and nothing to
you that responds to the issues that resulted in the
rejection of the application by the Historic
Preservati on Revi ew Boar d.

As the Ofice of Planning stated at the
February hearing, it was inportant that we give the
applicant that opportunity, because otherw se the
Board woul d be, essentially, asked to revi ew sonet hi ng
that it could not have any practical conseqguences in
ternms of a project being able to be realized fromthe
pl ans that had been reviewed by this Board.

The appl i cant chose to present this to the
Hi storic Preservation Review Board. This is not
before -- in the interim This is not a situation

where the applicant has cone before the Board of
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Zoni ng Adj ust ment and obtai ned zoning relief, gone to
the Historic Preservation Review Board, the Historic
Preservation Review Board requires changes and the
applicant mght have to cone back here for
nodi fi cati ons.

This is a situation where the review
board, which by statute actually, its own statute, is
required to take into account the Zoni ng Regul ati ons
whenever it reviews a project, although it is not the
zoni ng body, but nevert hel ess for hi storic
preservation reasons, which are, in essence, the
backbone of the Dupont Circle Overlay, if you read the
preanbl e and all the provisions, the whol e purpose of
the Dupont Circle Overlay was to anplify the historic
preservation protections that were al ready contai ned
in the historic preservation | aw.

The Historic Preservation Review Board
said that this project is not going to go forward. It
woul d have required -- it would have resulted in
significant denolition of substantial fabric in the
nei ghbor hood. It would require the Myor's agent
hearing, special nerit, all of the things that go
along with that, as well as the desi gn bei ng sonet hi ng
that the review could not approve. And it did not

approve. It rejected it.
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There was no review sought of that
deci sion by the review board, by the Mayor's agent,
not hi ng has happened. What has happened i s we have --
we are nowin a situation where this project is -- the
project that has been rejected now bei ng opposed by
the Ofice of Planning, the H storic Preservation
Revi ew Board, the Advisory Nei ghborhood Commi ssion
every nei ghbor of this project, ny clients, the Tabard
| nn, and anyone el se who has been gi ven an opportunity
to participate in these proceedings is being asked

here to give you its conments about a project that

wi || never be constructed.
There is no ripe project before you. It
is a noot issue. The applicant and this project

shoul d be di sm ssed as nobot and the applicant should
be directed in accordance with the rules of the Board
of Zoni ng Adjustnent to cone back to here in the tine
permtted by those rules with sonething new if it
wants to pursue sonething, but this isn't the project
that is properly before this Board, because it cannot
be built. And for us to sit here today, every one of
us, to say if this project that has been rejected
hadn't been rejected, this is what our coments have
been, makes a farce out of these entire proceedi ngs

and we ask you to deny it, to dismss it.
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CHAI RPERSON CRI FFI S: Very wel | . [f |

under stand you correctly, based on the HPRB deni al of
the plans that are before us and the fact that there
was no revision of the plans, you are asserting that
this project is noot and therefore should be
di sm ssed. Comments?

COW SSI ONER M TTEN: Could | ask a
guestion?

CHAI RPERSON GRI FFI'S:  Sure.

COWM SSI ONER M TTEN:  Before we nove on?
Coul d you direct us specifically to which of our Rul es
of Procedure would allow us to dism ss the case?

MR. NETTLER. Well, actually, the courts
have consistently said and this court in this
jurisdiction, particularly with regard to the zoning
authorities, that you have the same jurisdictiona
rights that a court does in terns of reviewing mtters
that are either ripe or noot and in terms of applying
ot her adm ni strative due process criteria, whether it
is res judicata or other types of jurisdictional
issues to matters that are before you

Moot ness i s certainly one of those i ssues.
You do not act on matters that can have no | ega
inmpact. And so it's actually decisions that are made

under the D.C. Admnistrative Procedures Act as
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opposed to any particul ar regul ati on under the zoni ng,
under the Board of Zoning Adjustnent or the Zoning
Comm ssion's regul ati ons.

COWM SSI ONER M TTEN:  Thank you.

MR GLASGOW | think that the Chair of
t he Zoni ng Commi ssi on has put her finger on somnet hing.
There is nothing in the rules that would lead to a
deci sion that you disniss a case upon npotness. W
have an application. W filed the application. W've
brought it to the Board. W have presented a case to
the Board. W believe that we have nmet our burden of
proof. W're entitled to have our case adjudicated
and have the Board deci de the application.

The fact that there is opposition to an
application, includingthat of the Ofice of Planning,
that does not nean that the case doesn't go forward
and doesn't get decided by the Board. There is a
reason why M. Nettler wasn't able to cite a case for
his proposition, because there -- I'mnot aware of a
case for that proposition that's been decided in the
context of an applicant before the Board of Zoning
Adj ust nent or the Zoni ng Commi ssi on.

Wth respect to the application that the
appl i cant had and what we said we woul d do, we said we

woul d, and this is at page 317 of the transcript, we
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said we have to sit down with the review board staff
and see what they will and will not support. W sat
down with the review board staff and staff of the
O fice of Planning on March 6'", which was after the
February heari ng.

Then we went back to see whether or not we
coul d address those concerns. W determned that we
could not, in our view, reasonably address the
concerns and we want to proceed forward and have the
case adjudicated on the basis of what is before the
Board at this point in tine.

Wth respect to HPRB, we have a ri ght that
we can proceed before the Myor's agent and the
Mayor's agent can determ ne whether or not, from an
HPRB st andpoint, this project can go forward and be
built. There is nothing in either the Board of Zoning
Adj ustnent's Regulations or in the HPRB Regul ati ons
that says which agency you go to first. And many
times we're going to the agencies at the sane tines.
Sonetines we don't.

W have had several Board of Zoning
Adj ust nent orders and Zoni ng Comm ssi on orders which
contain findings that tal k about the applicant having
the flexibility in the design of PUDs. Now, those are

with the Zoning Conm ssion. W have two of those.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

119
One is the Colunbia Hospital for Whnen site, which we

weren't anywhere near getting through the HPRB process
when we got our approval fromthe Zoni ng Comr ssi on on
t hat case. W were still arguing about how many
fl oors we were going to have on the building and did
for nonths before that finally got resol ved.

Wth the Woodward and Lot hrop case, which
was al so a PUD, we had the sanme type of situation and
we were given flexibility with respect to -- it says
"The applicant may nmake exterior alterations subject
to design approval by the HPRB and if required the
Mayor's agent, pursuant to D.C Law 2-144." That was
deci ded i n t he Zoni ng Commi ssi on order issued prior to
us potentially having to go to the Mayor's agent.

W have t he case of Application No. 16757
of Jemal's Lofts. "The applicant nmay nodify the
desi gn of the building, subject to approval under D.C.
Law 2- 144, provi ded that those changes do not di m ni sh
the anount of residential recreation space and
provi ded the roof structure setback on the west side
didn't change."

CHAI RPERSON CRI FFI S: Ri ght . | don't
t hi nk we are argui ng the chronol ogy of where one goes,
whether it be Hstoric Preservation or Zoning

Conmi ssi on or the Board.
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MR GLASGOWN Right.

CHAI RPERSON GRI FFI S But rat her, does one
proceed with a denial of another agency is at
guestion. Your position is you have other stages to
go for the historic review

MR GLASGOW That's correct. W can
bri ng another plan. One is with respect to this case.
W would be stating that we would like to have
approval of this application, subject to us conpleting
the H storic Preservation Review Board process,
provi ded that any design changes that we have from
HPRB don't change any area of the relief that we have
with respect to the Board of Zoning Adjustnment. And
| can cite several other BZA cases where we've done
t hat, where we have not conpl eted HPRB and we haven't
conpl eted even the conceptual design review process,
which is what we have here.

And if we are unsatisfied with respect to
where we are, then we have the option of going to the
Mayor's agent to approve the buil ding.

CHAI RPERSON Rl FFI S: So you don't see
this in any way not being, what mght we say,
adm nistratively inefficient in processing this now,
because you have full faith as representing your

client inthis application that this is noving ahead.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

121
MR. GLASGOW We are noving ahead as, in

our view, best we can under the circunstances.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. NETTLER. If | mght respond, | know
the ANC has a position in this. None of the natters
that M. d asgow has rai sed because -- and there are
none, have -- relate to a situation in which the

review board has actually denied the application.

Those are -- all the ones that he has raised with you
are ones in which he has -- he still is within the
process.

The tinme for seeking Mayor's agent revi ew
over the denial that was given to themin February has
al ready expired. By regulation it is expired. So if
he wants to go back before the Historic Preservation
Revi ew Board, he has to cone back before and have
ultimately a project review by the Mayor's agent. He
has to come back and start the process all over again.
It's not what this project -- because this project has
been deni ed and there hasn't been any review of it.

So we're not in the sane situation and
we're certainly not in the sane situation, as | said,
of those cases, because those are not situations where
t here has been a denial of the project. It had -- he

chose to go before the revi ew board before getting any
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final relief here. It is a waste of this -- of your
time admnistrative, the tinme of the individuals who
are here to be comenting on a project that has no
future and that's what's all about the nootness
doctri ne.

| f you have sonething that doesn't have
any future in this context, it doesn't -- it deprives
you of jurisdiction in the same way that it deprives
any other agency of jurisdiction in the sane
adm nistrative -- under the admnistrative due --
Procedures Act.

CHAI RPERSON GRI FFI'S:  Understood. Let's
hear fromthe ANC

MR. BJORGE: Hello. Good afternoon. Mark
Bj orge, Single Menber Comm ssioner, 2B05. | woul d
tend to agree. It does not appear to us that what we
are considering today is anything |ike what nay
specul atively eventually be built. | would note that
we have been noving forward with this or a simlar
version of this project for close to 16 years now.
have no idea what forward notion |ooks |ike, but it
doesn't appear like that to ne.

| would al so note that the cases cited, |
don't know every case, but a nunber of themwere PUDs

where flexibility is inherently nore available thanit
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would be in this forum So | don't see how they are
ger mane.

CHAI RPERSON GRI FFIS: M. Mller?

VICECHAIRMLLER M. d asgow, woul d you
agree with M. Nettler that the tine for appealing the
HPRB deci sion to the Mayoral agent has passed?

MR. GLASGOW W have -- with respect to
that particular subm ssion, but we have been | ooking
at whether there is a simlar subm ssion that we want
to have which is different and whet her or not we woul d
proceed with that and whet her that goes to the Mayor's
agent. The filings in HPRBit is commbn nany tinmes to
go back a couple of nonths, two or three nonths, in a
row with the sanme project and tweaking this and
tweaking that with it.

It's not the same type of process that we
have with the Board of Zoning Adjustment. In fact,
when | cited the case, and | want to nake sure to get
into the record two other BZA cases, because | don't
want to be in a position where people say well,
there's not BZA precedent on this.

VICE CHAIR M LLER Vell, basically,
before you go there though, just so | understand the
facts in this particular case --

MR, GLASGOW  Yes.
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VICE CHAIR M LLER -- that the plans that

are before the Board ri ght now, were those di sapproved
by HPRB?

MR. GLASGOW Yes, those were di sapproved.

VICE CHAIR MLLER  So there's no -- so
how coul d they not be nobot? Wy would we waste our
time approving relief for plans that have been
di sapproved?

MR GLASGOW Because we can resubmt
t hose plans with very m nor changes and then go to t he
HP -- then go to the Mayor's agent with them w t hout
changing our -- wthout changing the BZA relief at
all. That is within the process.

COW SSI ONER M TTEN: M. Chairman, to
this whole point, | think part of the efficiency is
just the notion that there is sonme degree of urgency
that we want to nove this along and given that the
neeting that you cited that you had with HPRB and |
don't renenber if you said OP staff, but it was in
Mar ch.

MR. GLASGOW Yes, yes, it was in March.

COW SSI ONER M TTEN: And we gave you
anple tine to cone back and do what ever revisions you
were going to do. And if you were going to do

revi sions and you were going to go back to HPRB and
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perhaps they would deny it or they wouldn't deny it
and perhaps you would go to the Mayor's agent, what
are you waiting for? So why should we continue on
this way if whatever is going to change -- you know,
we're all happy to look at and happy to nake a
deci sion on, but when is that going to happen? And
why should we keep talking about sonething that's
clearly off the table, when we don't know when
something new is going to come to us?

MR, GLASGOW  Well, we think that wth
respect to the zoning part of the case, and if this
Board were to grant relief simlar to what was done in
Applications 16387 in Square 456 and Jenal's Lofts at
16892, where if the Board were to grant the
application and say that as long as you get through
the Hi storic Preservati on Revi ew Board process and you
do not change the areas of relief, you don't create
any new ones, you don't exacerbate any ones that you
have, we believe that we have nade substantial
progress with this project.

And that we are then in a position to sit
down and figure out what it is that we can and cannot
do, because we are not -- there is nothing in any
regul ati on that anybody has cited to us, at this point

intime, that requires that we have conpl eted t he HPRB
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process before we cone to the Board.

COW SSI ONER M TTEN: | understand that
part, but I'mgoing to ask you a question and then
want M. Nettler to comment on this, which is | know
that there is different ways that HPRB approaches
projects and outright denial 1is, | think, one
appr oach. Another 1is they give you conceptual
approval or sonething and they say you need sone nore
wor k here or they m ght send you away and not deny it.
But denial strikes ne as sonething like this ain't
goi ng anywhere.

MR GLASGOW \Well, we don't --

COW SSI ONER M TTEN:  Just let nme finish

MR, GLASGOW  Yes.

COW SSIONER M TTEN:  Just let ne finish
my question. So it strikes ne, and | nmay be wong,
but it strikes ne that that's a nessage that says
we're not tal king about sone mnor changes that, you
know, the zoning issues will not be inpacted by those
m nor changes. | think the nmessage from HPRB by a
denial is you've got some serious work to do. So how
can we take, if I'"'minterpreting the nmessage of the
HPRB correctly, your representation that well, it's
goi ng to be m nor changes and we coul d work around t he

zoning relief?
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| just don't understand how those two
t hi ngs go together.

MR. GLASGOW Al right. 1 will explain
t hat, because they did not tell us other than sone --
with respect to the roof structure setback and on the
top floor sone setback issues. They didn't get into
a lot of issue with respect to the hei ght and mass of
the overall building. What they said is you have a
situation where you are denolishing nore of the
exi sting buildings than what we would |ike. Wether
they are within this -- whether you build around this
envel ope with them or not.

They wanted us to keep nore the interiors
of the buil ding of the | andmark buil di ng, so that when
you say just a denial, that's not quite how that
process operates. They give you feedback as to -- and
they say we're not going to approve your concept.

COW SSI ONER M TTEN:  Yes.

MR. GLASGOW | normally don't get -- they
say we're not going to approve your concept, why don't
you work on the following five things? Now, wth
respect to our's --

COM SSIONER M TTEN: But isn't that, just
for my clarity, saying we're not going to approve your

concept, why don't you work on these five things,
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strikes me as different than we're denying you or is
that a denial ?

MR GLASGOWN Yes, that's a denial.

COM SSI ONER M TTEN:  Because - -

MR,  CGLASGOW The concept didn't get

appr oved.

COM SSIONER M TTEN:  Well, not getting
approved and getting a denial, to ne, are two
different things. | nean, it's sonething that is of

significance to the Zoni ng Conm ssion, for instance.

MR, GLASGOW Ri ght.

COW SSIONER M TTEN: I f we send soneone
away, that says this is redeenabl e, please, you know,
we'll give you sone direction and conme back. If it
doesn't | ook redeenabl e, that's when you get a deni al .

MR.  GLASGOW wll, the big area of
di spute right now, the way that | understand it with
HPRB, is that they want us to keep nore of the
interior of the buildings than we are willing to keep,
at this point in tinme. That's where the issue is.

COW SSI ONER M TTEN:  Ckay.

MR. GLASGOW And that's sonething that,
you know, can be negoti ated or whatever. But our view
is that, at this point intime, we want to finish up

t he BZA process and then determ ne how we're going to
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proceed with HPRB. And we think that under the
regulations that's within our right. And | ooking at
the time we've spent, | think the opposition had 45
mnutes to put on their case. They probably could
have put on their case in the tine we -- | know spent
with this notion.

COW SSI ONER M TTEN: M. Chairman? |f
the Chairman will allow?

CHAI RPERSON GRI FFI'S: A qui ck response.

MR. NETTLER:. Thank you. You're right.
The Board does act in a variety of different ways.
And one of which is when it receives a conceptua
design and it has sone things that it wants to be
tweaked. It asks you to tweak themand it will ask
you to nove forward. That's not what happened here.

There was an outright denial of the
proposal because "It would result in substantial
denolition of contributing historic buildings.” The
Board went to great pains during that hearing. I
don't knowif we were at the sane hearing, Ms. Ei g and
| were at, through great pains as well to criticize
t he dept h of the devel opnent bei ng done here, whichis
one of the hall marks of our opposition to this thing.

It woul d have substantiated -- a project

t hat was consistent with what the objections were and
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the basis for the denial would substantially change
the -- our position on this project. That's not why
t he applicant is com ng back before you. It's com ng
back with a project that for all the reasons we
opposed it at Hi storic Preservation Review Board, al
of which were accepted by the Historic Preservation
Revi ew Board, it now wants you just to continue to go
on with.

And that's not the sane thing as having a
conceptual design that you tweak because of this issue
or that issue or that issue that needs to be tweaked.
And that's precisely -- the applicant on the
application sought not just conceptual review, it
sought alteration, new construction, denolition and
subdi vi si on. All of those go way beyond nere
conceptual review. And all of those are things that
i f you do not appeal the Historic Preservati on Revi ew
Board's decision on those, at that tinme, within the
time frane that is provided, they thensel ves becone
res judi cat a.

You cannot cone back and appeal -- and
challenge them at a later tine before the Muyor's
agent. That's final. And that's what happened here.

MR. GLASGOW This is a concept approval.

| mean, unless we're going to get all into the HPRB

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

131

rul es and regul ations --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. GLASGOW -- which | think is beyond
this, I think that the coment with respect to that is
i ncorrect.

MR. NETTLER. Well, | nean, that's up to
the --

MR GLASGOW  You have --

MR NETTLER  -- review board.

MR. GLASGOW It doesn't have anything to
do with that review board. | think it has to do with

whet her or not you have a prelimnary approval or
whether it's a concept approval and those type of
t hi ngs and how they are treated under HPRB Regs.

CHAI RPERSON GRI FFI'S:  Okay.

MR. NETTLER. Well, ny last point is if
you | ook at the regul ations, you will see that concept
approval , prelimnary approval on newconstruction are
treated differently than alteration, subdivision and
denolition. Those are separate conponents, but they
are treated differently and that's what the applicant
sought and that's what was deni ed.

CHAI RPERSON GRI FFI' S:  Excel l ent. Does the
ANC have any | ast comrents on that?

MR. BJORCGE: | would state that if nmenory
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serves, HPRB said that the space was being over-
programmed and that's a nuch deeper and broader
comment than any specific interior denolition.

CHAI RPERSON GRI FFI'S: Sure.

MR BJORGE: Roof denolition setback
issue. | would also say that we have been nibbling
around the edges of essentially the sanme proposal for
pretty much since |'ve been in high school, okay. [|'m
inny md 30s now, late 30s. |f nibbling around the
edges was going to work, it would have worked by now.

CHAI RPERSON GRI FFI' S:  Yes, indeed. kay.
Let me ask clarification. Does the Ofice of Planning
have a suppl enental report for today?

MR. PARKER  No.

CHAI RPERSON GRIFFI'S:  Although there is
one in the record.

MR PARKER. No. W have not submtted
any witten report, although we do support any notion
to dismiss or deny, at this tine, for the reasons that
have been st at ed.

CHAI RPERSON GRI FFI'S: Interesting. Okay.
And | note that the last tine we left off, | think it
was stated that O fice of Planning was w thhol di ng
anal ysis of a majority of this pending the outcone of

HPRB. Comments, questions fromthe Board? Additional
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clarifications? Good. It's a perplexing piece and |
think we have two directions to go. Qovi ously, we
could continue this and have all those, the ANC is
where we | eft of f, presentations, the presentations of
t he opposition and the testinony.

Oh, let nejust state i s Science Services,
Inc., M. Green, present?

MR NETTLER He had to |eave.

CHAI RPERSON CGRI FFI S: Ckay. Al right.
That bei ng sai d, we, obviously, could finish this case
or we could find -- here's ny struggle on this. |Is
that | don't find that we have in the regul ations the
authority to grant the dismssal notion and that's
before us, so that we need to take that up, based on
t he assertion that there is no further processing from
hi stori c.

However, |'m open for discussion on that
and | think it's appropriate to take that up. MVs.
Mller?

VICE CHAIR M LLER. | would just disagree
with you. |If | understand the facts, if the case is
noot, which it sounds like it is to nme, unless |I' mnot
understanding it correctly, that these plans have been
di sapproved by HPRB and therefore will not be able to

come into effect. And we, as the Zoning Board, issue
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deci si ons based on specific plans that are presented
to us. And so therefore, | think, it is noot.

It doesn't sound |ike we're just talking
about HPRB tweaking certain areas that don't affect

zoni ng, such as w ndow fenestration or sonething |like

that. Therefore, | don't think we have a real case or
controversy before us. | think they are not real
plans, at this point, that could take effect. So |

t hi nk we have the authority as M. Nettler says under
the Administrative Procedure Act and the courts have
hel d that even if we don't have a specific regulation

t hat addresses it.

CHAI RPERSON GRI FFI S: Excel | ent. Ms.
Mtten?

COWM SSI ONER M TTEN:  Even t hough |I' m not
aware and Ms. Mller is, | do note just from ny

experience that we do have the prerogatives under
other admnistrative procedures if they are not
specifically articulated in our regulations, we do
have these other. W don't live and die only within
the Title 11. So | think we do have the prerogative
that M. Nettler described and | agree with Ms.
MIller that this is not ready to go forward.

Even t hough we have spent a |l ot of time on

this, I think this is very inportant tinme that we are
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t aki ng, because | think as we often struggle with, you
know, trying to be accommpdati ng to applicants who are
clearly struggling to conply with all of the many
different rules that they have to sort out, | don't
get the sense that this applicant is working valiantly
to try and conme to sone resol ution of these issues.

| see this as being, you know, as the ANC
descri bed, this has been drawn out over a | ong period
of time with a variety of approaches trying to get to
some redevel opnent and reuse of this property. There
is no sense of urgency on the part of the applicant.
W clearly have pl ans before us that have no chance of
ever comng to fruition and | think it's appropriate
for this Board to say cone back when you are ready,
you're not ready now and to call an end to this.

So | would be in favor of the dism ssal
not i on.

CHAI RPERSON GRI FFI'S:  Okay. Just laying
it out there. It's my wunderstanding that the
applicant has indicated that there are avenues of
whi ch the plans could change that would not i npact
that relief which is being sought here. But what |I'm
understanding i s that ot her Board Menbers don't agree
with that, that it woul d have to substantially change.

When one says that they are npot plans, that would
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nmean that they woul d have to -- that there would be no
approval and historic processing for that relief
that's bei ng sought before us.

VICE CHAIR M LLER: | guess we don't have

a feel for how the plans would change. |'mnot sure
the applicant has determ ned that. | nean, our
choice, as | see it, would be to dismss or to

continue. And | think the case has been continued
many tines. I'"'m not sure if that's fair to the
comunity and everybody el se to do that.

CHAI RPERSON GRI FFI S: Ckay. | ndeed.
O hers?

COW SSI ONER M TTEN: | guess just to
maybe rei nforce the point | was trying to make earlier
which is | do believe that a denial is nore
substanti al than a recommendati on t hat additi onal work
be done and the case is basically left alive before
the HPRB. And | also think that it's a nore difficult
representation to find reasonable that given the
nunmber of variances that are involved in this case,
and |'mjust review ng the nunber of them and given
the conplexity of what's being proposed, that they
woul d not be affected in sonme redesign.

Sol think that's alittle harder to find

credible, unlike if it were one or two that you could
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clearly see how there would be a way to work around
it. Thereis, you know, a higher degree of conplexity
here that | just don't see howthis can be dealt with
sinply, especially with sonething that | think is a
direction fromthe HPRB t hat suggests t hat substanti al
change i s required.

CHAI RPERSON GRI FFI'S:  Okay. M. Etherly?

BOARD MEMBER ETHERLY: Just to weigh in
briefly, M. Chair, my concern with the dism ssal
action, at this point, kind of still struggles around
what is the appropriate authority in our regulations
for that step. | nean, essentially, it sounds as
t hough the ground that's being laid out is npotness.
| guess, | kind of understand that, but |I'm just
trying to ground that in an appropriate statutory or
regul atory provision within our rules or regul ations
t hat woul d enable us to do that.

VICE CHAIR M LLER:  Well, our decisions
are based on plans that are presented to us in
evidence and that's what all the parties address and
we don't have vi abl e pl ans any nore, because HPRB has
denied themand they did not -- and the applicant did
not file an appeal with the Mayor's agent. So those
pl ans, we know those plans will not be going into

ef fect.
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CHAI RPERSON GRI FFI'S:  Okay. | don't think

anyone wants to waste tine. | nmean, | think that
woul d be a clear consensus. | note M. Etherly's
guestioning of how one mght substantiate the fact
that this would not be proper for us to proceed. |
nmean, here's what |'mtrying to deal with in ternms of
the big picture here is that our orders have a tine
limt. They expire intw years. |If financing isn't
brought forth, then they expire and t here's no nandate
that things be built as they are approved by us, but
rather they are built as they progress as approved, if
you fol |l ow.

And so | guess the point is that how do we
make deci sions based on the fact that, | guess that
falls in the place of, is it as persuasive as you are
stating that you cannot use these plans for anything.

VICE CHAIR M LLER | understand that. |If
HPRB has denied it and they are required HPRB
approval, they can't use those plans. And no one is
depriving this applicant of the opportunity to come
get BZA approval at a later date. W just wouldn't be
hol di ng thi s case open based on plans that are no | ong
vi abl e.

COW SSIONER M TTEN:  And | think that's

a very inportant point. | nean, we're not saying
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never cone back, you know, don't darken our door again
with this thing. | nean, we're saying -- | nean, what
do we want? We want sonething that's going to happen.
W're not getting it. Instead, they ask us to spend
our tinme, you know, having everybody testify and then
us del i berate on something that won't happen.

Vell, why don't you bring us sonething
that at |east has a chance of happening, which is
sonmet hing that the HPRB hasn't deni ed? And they have
had, you know -- | mean, these are what's playing it
for me is they chose this path. They chose to go down
two tracks sinultaneously. They didn't have to,
because nmany people don't. But they did, so they got
a denial fromHPRB. They had a course of action open
to them

Appeal it to the Mayor's agent. They
didn't do that. Then they had the course of action
avai l able to them nake some changes. They haven't
done that. So, you know, here we are. W're just
kind of spinning our wheels with the same thing and
they have had a chance to at |east gesture at
correcting whatever it is that the HPRB found to be
short com ngs.

W could have in front of us plans that

the HPRB hasn't rendered an opinion on that just
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nerely address those issues, but that's not what we
have either. So, | nean, I"'mfully in support of the
idea to say okay, you're done. You want to file
again, file again.

CHAI RPERSON GRI FFI S: Wthin the tine
after it has run fromthe denial?

COM SSIONER M TTEN: Wl I, if they bring
new plans, isn't it --

CHAI RPERSON GRI FFI'S: A new application.

COW SSI ONER M TTEN: Wl |, first of all
it's not a denial. It's a dism ssal.

CHAI RPERSON GRI FFI'S:  Okay.

COW SSIONER M TTEN: And if there is sone
nuance that needs to be addressed that ensures that

t hey have the opportunity to come back w thout sone

wai ting period, | would be in favor of that. But, you
know, | just don't understand why we're keeping this
case open unless -- | mean, the only thing, the only

reason that | can see that we keep this case open, at
this point, is so they don't have to pay an
application fee again.

CHAI RPERSON GRI FFI'S:  Okay.

COWMWM SSI ONER M TTEN: That's the only
reason. And | nmean | really can't see any other

reason.
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CHAI RPERSON &Rl FFI S: | ndeed. And |

understand that. 1'mgoing to do this. I'mgoing to
allow |l ast conments on all three of the panels that
are here now and then I woul d expect a notion fromthe
Board. We'Ill start. M. Nettler, we'll give you the
end, if you want, or the begi nning.

MR NETTLER | can take the end.

CHAI RPERSON GRI FFI'S: | ndeed.

MR NETTLER  That's fi ne.

CHAI RPERSON GRI FFI'S: M. d asgow?

MR. GLASGOW | would just say that this
case we thought that we had significantly sinplified
the case in reducing the nunber of variances. The
Board had indicated the height variance, the FAR
vari ance were problematic. W significantly changed
the building to be within the height and within the
FAR and we have one m nor variance left. So we think
that we have significantly sinplified this case for
action by the Board.

W believe that the project in an overall
fashionis still very viable and we believe that there
is nothing in the Board' s Regs that permt this type
of dism ssal of an application where the applicant is
ready to go forward and we have presented our case and

we believe that we have net our burden of proof for
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the relief that has been required under the Zoning
Regul ati ons as opposed to what's going on with the
Hi storic Preservati on Revi ew Board.

Because otherwi se what happens is we
believe that this case then has then been -- the
jurisdiction has been put over to the Historic
Preservation Review Board, that if we never get
t hrough their process, we can never proceed with the
BZA process. And we don't think that's the way the
rul es and regs are set up between the agencies. Thank
you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you.

MR. BJORGE: | would say that the way this
proposal has been advanced, it was advanced on a dual
track schedule. To be successful, both tracks nust
have been successful and that's not so. Wat we have
here is we have one track continuing, but the other
track is dead. As you have noted, even if we heard
this today, it would go nowhere. This is nothing.
This anpbunts to nothing. It is truly nmoot. | don't
know how to put it any nore sinply than that.

CHAI RPERSON GRI FFI'S: Good. Thank you.
Last word.

MR. NETTLER: Thank you. | think actually
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that Ms. Mtten has really hit the nail on the head in
terms of what you are being asked to do here. You
have, if you recall back to the first time we cane
bef ore you, bent over backwards to give the applicant
an opportunity to provide you with a project that even
if we objected to, at | east you coul d support, because
you had concerns about it when it first came to you.

And it's predicate for seeking the relief
that it wanted was because it was in a Historic
District. It had these constraints on it from the
historic preservation law and it was driving the
project in the direction that it drove it before you
back in January. Wll, the irony here is the
appl i cant chose a course. They chose a course that is
fully famliar to you and it was rejected.

The basis upon which it believes that it
has a reason for being here has been rejected with
full know edge that the Ofice of Planning's own
support is predicated on that as well. And you still
gave the applicant the opportunity after that February
hearing when it asked for this to be continued to
t oday, a substantial amount of tine to cone back with
a new project, either go before the HPRB or conme back
before you with sonething that was different, because

that's what the applicant said it was going to do.
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Vell, it didn't do that. It is turning
this proceeding into a farce, because the applicant
has been the noving party for all of these actions
taken and the reason for taking them has been
predi cated upon sonething that has now been denied.
And we believe that that having happened and the
appl i cant havi ng chosen not to do anything about it,
positively or otherw se, he shoul d be hoi st ed upon his
own petard.

He has created this situation and it
provi des -- there's an adequate basis under the DCAPA
to do the action that you are -- that we have asked
you to take.

CHAI RPERSON GRI FFI'S:  Good. Thank you
very well. Is there a action by the Board?

VICE CHAIR M LLER: M. Chairman, | woul d
nove dism ssal of Application No. 17337 of N Street
Follies, Ltd. on grounds of npotness.

COW SSI ONER M TTEN:  Second.

VICE CHAIR M LLER  And speaking to the
notion, | just basically have probably addressed the
points, but I want to reiterate that the applicant is
asking us to grant relief with respect to plans that
have no possibility of going into effect and that our

decisions are always based on plans that go into
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ef fect. And with respect to HPRB, we allow for
certain variations fromthe plans to the extent that
they don't affect the zoning relief granted, but those
usual ly deal with smaller issues with an HPRB specific
authority, such as w ndow, fenestrations and things
l'i ke that.

Inthis case, we don't even know what ki nd
of building plans HPRB woul d approve. | think that
Ms. Mtten made an excellent point that these plans
wer e di sapproved a whil e ago and t he applicant did not
file an appeal to the Mayoral agent, but not only
that, they did not then make an attenpt to revise the
plans in any way. | think | would feel very
differently if they canme before us and said, you know
what, the plans were di sapproved by HPRB and we have
revised themin a way that we think may address their
concerns.

And even if HPRB hadn't dealt with those
pl ans yet, at |east that woul d have been a good faith
effort and it would be plans that had a chance of
coming to fruition. These plans have absolutely no
chance of coming to fruition and therefore it is not
only noot, but a waste of everybody's tine and effort,
t he conmuni ty addressi ng plans that can never go into

action, us deliberating on sonmething. | don't know
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t hat the Board has ever done that. | don't think that
t he Board ever would do that or should do that.

And | think it falls very clearly within
the law that this is a case of nootness and the
application should be disnm ssed.

CHAI RPERSON GRI FFI'S:  Thank you. Ohers?

BOARD MEMBER ETHERLY: 1'I1| speak agai nst
the nmotion, M. Chair, but for a fairly nuanced
reason, and that is | understand the grounds t hat have
been argued very articulately on both sides of ne, so
| feel somewhat surrounded here. But the point that
still concerns me is the absence of clear regulatory
grounds within our rules and regs for this. I
understand t he argunment of nootness.

| understand that we my, indeed, be
standi ng over a | aboring carcass that may be about to
utter its last dying breath, if youwll, and |I'mjust
trying to conpete with the horse thing of the petard,
that was a very good piece there. But perhaps it's
still inportant to ne howthe beast dies, if youwll.
And | don't mean to be overly theoretical about it,
but I do believe it is an inportant point.

What concerns nme, despite those wonderf ul
argurments, is still having the applicant exerci se what

shoul d be or what is the right to be in front of this
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body and argue the case. Froma zoni ng standpoint, mny
concern is allowing the HPRB decision to, in fact,
prevent that from happening within the venue that
deal s with zoning-rel ated questi ons.

So that's ny rationale for speaking
agai nst the notion, M. Chair.

CHAI RPERSON  GRI FFI S: Thank you.
Excel l ent. Thank you very much, M. Etherly. Qhers?

BOARD MEMBER MANN:  Yes.

CHAI RPERSON GRI FFI'S:  Yes, M. Mann?

BOARD MEMBER MANN: | want to expl ai n why
this is, | think, such a difficult decision. | hear
a very persuasive and strong argunent on one side and
| hear a very persuasive and strong argunment on the
other side. | don't have the legal training to make
a decision based on those facts. | don't have the
breadt h of experience necessarily to claimthat |I have
heard cases |ike this before.

So it falls to which argunent | think is
strongest with perhaps a little dose of commpbn sense
thrown in and naybe sone |ogic. One of the things
that | see as an outcone regardl ess of whether or not
this case is dism ssed is no speedy resolutionto this
case. | see this noving at a snail's pace whether or

not we proceed. | see it noving at a snail's pace
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whet her or not we dismss. There has been little
action and I'"'mnot quite certain that whatsoever is
going to change necessarily the ultimte outcone or
the ultimate or speedy resolution of this case based
on any of the information | have heard.

That being said, | think that the argunent
that | find nore persuasive and that | find easier to
accept is to disnmiss the case.

CHAI RPERSON GRI FFI'S: Wl | done. O hers?
Al very well said. M position on this notion is,
first, generally speaking, | always want to nove
t hings forward, so that we can have progression. And
| do believe that | would err in noving forward rat her
t han di scontinuing or dismssing in general respect.
| al so have great concern that this be viewed as an
abdi cation of our jurisdiction to the historic review
process, which is different and distinct.

However, those are t he general paraneters.
| think that it has been persuasively put forward, not
to the level that Ms. Mtten or rather Ms. Mller
hol ds t hat these are nooted pl ans, but to the point of
whi ch these will have to so substantially change that
what we are actually enbarked to revi ew does tend to,
if not, | think, persuasively argues that our

adm nistrative efficiency is lost in |ooking at these
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plans at this tine.

It is analogous to ne nore of -- | guess
| use this for illustration purpose and not direct
conparison, but to an applicant that is not prepared
and doesn't really knowthe relief that they need and
we try and cobble it together. Well, we're not sure
that as things progress in, because the plans aren't
shown wel | enough, that we're actual ly approvi ng what
will totally be needed. And therefore, we, at those
i nstances, send themoff toclarify, to articul ate and
to conme back

It's why we don't have alternatives pl aced
before the Board. It's why we don't pick and choose
between things. W |ook at what's presented and we
nove on. That's the stature | always want to take.
| have a hard time being in this position, but think
t hat t hese pl ans woul d have to substantially change to
the point that it does not prove well for our own
process to proceed today.

So with that, I'lIl let others that have
anything else. M. Etherly?

BOARD MEMBER ETHERLY: |'Ill just note on
a final word, M. Chair, that we had probably the
interesting fortune over the past coupl e of nonths of

encountering a couple of cases where we dealt wth
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what can be a conpl ex interplay between two agenci es,
i.e., the Board of Zoning Adjustnment and the Historic
Preservati on Revi ew Boar d.

And | think in each instance we have
grappled and really scratched at the surface of what
is today, | think, an illustration of the worst case
scenari o where you have, understandably is not the
correct word, where you clearly have a decision by

HPRB which does render the plans, as they are

currently presented, unworkable. | understand that.

Again, | wll just note for the record
what concerns ne is -- and | think M. Mann touched
upon it to an extent, I'll just close and say what

concerns ne is if the beast is, indeed, going to die,
| still want to pay attention to the process by which
we use to put it out of its misery. Notwthstanding
t he questi on of noot ness, notw t hstandi ng t he i ssue of
judicial econony and efficiency, | would as soon have
the carcass die in our venue as opposed to another
venue, which then in turn elimnates it from this
venue all together.

Again, that's probably a tortured way of
articulating it, but I think it's an inportant point
that | want to kind of stand by. Thank you, M.

Chai r.
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CHAI RPERSON GRI FFI S: | appreciate that

and | would be with you on that, if we hadn't heard
this in Novenber, January, February and al so in June.
O hers? M. Mtten?

COWMM SSI ONER M TTEN: | just wanted to
maybe add a little bit of enphasis to a point that
bot h you and Conmi ssioner M|l er nade, whichis to the
i ssue of the fact that we require applicants to build
to a set of plans that we have reviewed. And
sonetimes we -- and it's not unconmon for the BZA,
it's not unconmon for the Zoning Conm ssion to give
sonme |leeway to another body, whether it's CFA or
whether it's HPRB. But that's relatively |inmted and
we al so have a sense of the direction in which these
t hi ngs may go.

But one of the reasons why | think the
Board does this where instead of just articulating,
you can build or we grant you a variance to build,
like inthe case we had earlier, a 30 foot | oadi ng bay
i nstead of a 55 foot |oading bay. Wy do we | ook at
the plans? Because it's a holistic presentation. W
have t o understand howthese things fit into the hole.
So to try and parse out the zoning relief and then use
that as a franework to put the rest of it together, as

if the franework makes no difference to us, is, |
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t hi nk, not proper.

So | just wanted to enphasize that,
because | think that's a really inportant point about
why we need to see, you know, sonething that's nore or
less a finished product in granting zoning relief.
Thanks.

CHAI RPERSON GRI FFI'S:  Thank you. Ohers?
| s there anything el se? W have a notion of the Board
to dismss the application and it has been seconded.
It has been deliberated. | would ask for all those in
favor of the nmotion to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S:  And opposed?

BOARD MEMBER ETHERLY: Opposed.

CHAI RPERSON GRI FFI'S:  Why don't we record
t he vote?

MS. BAILEY: The vote is recorded as 4-1-0
to dism ss the application on the grounds of npotness.
Ms. MIler made the notion, Ms. Mtten second. M.
Giffis, M. Mann supports the notion. Board Menber
Etherly i s opposed.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch, Ms. Bailey. Thank you all very much

MR. NETTLER. Thank you.

(Whereupon, at 4:30 p.m a recess unti
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4:32 p.m)

MS. BAILEY: This is Application 17468A,
Appeal of Advisory Neighborhood Conm ssion 6A,
pursuant to 11 DCMR section 3100 and 3101, fromthe
decision of +the Zoning Administrator to issue
approvals for electrical, fire, mechanical and
pl unbi ng di sciplines, DCRA Tracking No. 236 D5, with
the intention of issuing building permts to allowthe
expansi on of a nonconform ng apartnent building from
three units to six units.

Appel I ant all eges the ZA erred by giving
sai d approval s wi t hout consi derati on of the underlying
R-4 zoning use and area requirenents and the parking
requi renents under section 2115 of the Zoning
Regul ati ons. The property is located at 1124 E
Street, NNE. It's in Square 984 and on Lot 44.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. Good. | think on efficiency and tine,
let's nove right into this, of course. W did have a
request to continue this case from DCRA based on the
fact that M. Crews was not available. [|'mjust going
to junp on this as you're here, and | think everybody
is here, and just for clarification of course fromour
| ast proceedings, we had requested that the Zoning

Adm nistrator be present and was not the specific

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

154

person, but rather a representative that woul d be abl e
to provide testinony.

Sowiththat, | don't think there is going
to be a great support of the Board, unless we're
per suaded ot herwi se, to continue this case, but | wll
turn it over to you as you will state your name for
the record and address that.

MR. TAYLOR: Thank you, Chairman Giffis.
Good afternoon to you and to the Board. For the
record, nmy name is Dennis Taylor, Assistant Attorney
CGeneral representing DCRA at this proceeding. The
notion for continuance was based on the representati on
to me of ANC-6A and ny understandi ng of the w shes of
this Board that M. Crews be here. ANC-6A told ne
that it was not acceptable to themto have anyone el se
present, so | have made the noti on.

| would allow ANGC-6A to state its
opposition should it choose to, but | have brought
deputy -- is it deputy or assistant?

MR LeGRANT: Deputy.

MR. TAYLOR. Deputy Zoning Adm ni strator
Matt hew LeGrant with me to answer any questions that
he m ght be able to answer.

CHAI RPERSON CRI FFI S: Excel | ent. And |

think for nmy purpose, and I will hear fromthe rest of
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t he Board, but that certainly satisfies the ability to
provide testinony which is what we're looking at in
terms of the presentation of the case. You did
gesture appropriately to 6A, ANC, to an enpty chair.

| s the ANC present? Wre they here? D d
| mss thenf

MR. TAYLOR: | have not seen themin ny
ti me here.

CHAI RPERSON GRI FFI'S: W had one heck of
a schedule. They probably think they show up around
7:00 tonight, although required to be here at 1:00.
That is a little concerning.

M. My, you don't have any comruni cati on
with themthis afternoon, do you?

MR. MOY: No, sir, | don't have anything
addi tional to add.

MR BROMWN: M. Chairman, Patrick Brown.

CHAI RPERSON GRI FFI' S: Yes.

MR.  BROMN: My apologies for the |ast
mnute arrival. | enmniled M. Taylor and M. Fengl er
fromthe ANC | guess yesterday afternoon passing on
gui dance from Rick Nero of the Board staff that we
woul d take up the prelimnary matter when t he case was
heard. So | tried to inform M. Fengl er about how

t hought the proceedi ngs would go forth. | received no
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response, but | certainly provided that to hi mand M.
Tayl or.

COW SSI ONER M TTEN: Wiile the Board
puzzles this out, |I just wanted to put on the record
that originally Comm ssioner Turnbull was on this case
and | have read a copy of the transcript of the prior
hearing and | have the record before nme, so | just
wanted to | et you know |' mprepared to take his place
on the case.

CHAI RPERSON GRI FFI S: Excellent, and |
appreciate that and welcone your participation in
this. | think what we need to do is try and nake

contact so that we're all here, so why don't we take

five mnutes. W're going to nmake contact. M.
Brown, this is your cross appeal so | have no
difficulty in, you know, juggling the order. If we're

alittle bit delayed, however, it doesn't nake a whol e
lot of sense if the ANC isn't present in this
pr oceedi ng.

Yes, we have had extensive delays all
t hrough the day, so perhaps they are on their way.
Wiy don't we -- do you have a good contact for then?

MR BROWN: Not on nme. | can check with
my office and try to foll owup that way.

CHAI RPERSON GRI FFI'S:  Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

157
MR BROWN. And | would be happy to do

t hat .

CHAI RPERSON GRI FFI' S: Wy don't we take 10
m nut es. W'll do the same from this end if you
woul dn't mnd doing it.

MR. BROMN: Ckay.

CHAI RPERSON GRI FFI'S:  And just get a read
in where we are because we're nore than prepared to
continue today, so | guess we'll get done what we can
depending on who is here. Gkay. Thank you.

(Whereupon, at 4:37 p.m a recess unti
4:58 p.m)

CHAI RPERSON GRI FFI'S: Ms. Bail ey, you have
cal l ed this case?

MS. BAILEY: Yes, M. Chairnman.

CHAI RPERSON CGRI FFI'S:  Excel l ent, in which
case we're all together. ANC is here. Wl cone,
appreci ate you being here. As you note, the full
capacity of our air conditioning isn't working so we
have all renoved our jackets, so feel free to do that
to be confortabl e because we need to get through this
and be confortable.

Wth that then, we're going to start with
you, M. Brown, and presentation of your central cross

appeal. |1'msorry, go ahead.
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MR. TAYLOR M. Chairman, were you not

going to allow the ANC to speak on the notion for a
cont i nuance?

CHAI RPERSON GRI FFI'S:  Sure. Do you have
a word on that?

(Whereupon, at 5:00 p.m the Public

Hearing continued into the evening session.)

E-V-EEN-I1-N-G S-E-S-S-1-ON

5:00 p.m

MR. FENGLER: | do, but given the

expedi ence of noving into the cross appeal, | can only
gat her what the decision would be. But, yes, | do

have a conment on proceeding with this case today.
For the record, it is with no irony that

t he ANC appeal that was di sm ssed was the vehicle for

M. Browmn and their client to junp start the

application process and get on the docket. And at the
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time that we had those di scussions, even though | had
two days to prepare with his cross appeal, there was
di scussi ons about, well, you know, we really need to
have the Zoning Adm nistrator here and | understand
that there is sonmeone else in his capacity that is
here.

Fromour discussion to ne and to the ANC,
it's pivotal to have M. Crews here. M. Crews is the
one that signed the letter. | understand that it's
convenient to take an appeal that the ANC filed, file
a cross appeal, have that appeal dism ssed beforeit's
even heard and t hen hijack that appeal's order and get
expedi ted consi deration to get on the cal endar i nstead
of going through the normal process, which is what ANC
does when we have an appeal. W have to go through
the normal process. W have to file 20 copies. W
have to wait our turn in line.

The letter that M. Crews signed denying
the Certificate of Cccupancy was March 22™. Wy M.
Brown waited so |long after March 22™ to even get his
case in the queue is beyond nme. He waited until our
appeal was heard, which was significantly later. So
innm mnd our ANC was held to a very high standard as
far as tineliness and when to file, and it's not | ost

on ne that that is not being applied here in this
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case.

It's our ANC s positionthat if M. Crews
is not here -- and that was what we agreed to at | east
fromour perspective. And now, granted, we don't have
a vote in the process, but | was willing to be fair.
As long as M. Crews was here, we didn't have an
objection to giving themconsideration. |If M. Crews
wasn't here, we would have an objection and part of
the problem is this is the nonth that people take
vacat i ons.

| mean, this is not unheard of and that
when you have an appeal, M. Crews know ng six nonths
out mght be able to have his schedule done
accordingly, but only given less than one nonth's
notice, it's very difficult for hi mto cancel vacation
plans. So | think it's not unreasonable to have this
case be continued until M. Crews can arrive.

And for those reasons of, one, they used
our appeal which we never got to actually hear because
it was dismissed, but in that dismssal was given
preferential status. Two, in ny mnd that status was
granted upon the fact that M. Crews woul d be here and
only i f he woul d be here and he coul d accombdat e such
an expedited less than one nonth's notice. And,

three, if those two conditions weren't net, they would
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have to go get in the queue |like every other citizen
i ke any ot her ANC.

So | hope that you just don't plow
t hrough, you know, we're going to delay the
continuance on expedited matters because there is a
process that has to be followed and | was subject to
that process and | accepted it willingly, and | think
t he ot her opponent needs to accept the ternms of not
filing a tinely appeal when he could have had it in
March instead of using our appeal as a way to nake up
that tinme.

CHAI RPERSON GRI FFI'S:  Excel l ent and wel | -
said. On those points, first, inregards to M. Crews
i n person being present, | think that that woul d have
been good, but not required. The person is not the
office and it's the office that we ook to and their
deci si on. Whether it be M. Crews that actually
personally did all this or not, it is his name and his
position that the appeal or any appeal woul d cone to.

And so a representative is what s
critical for us because an attorney cannot provide
t esti nony. It can provide the |egal analysis and
prepare the case, but we need testinony in order for
us to have, one, cross, but also for us to fill the

record. And it was strongly felt by this Board that
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we needed that and | think that is satisfied here.

In terns of some preferential treatnent,
| take that with great note. | actually was of nore
of the understanding and position that this was nore
kind of administrative processing, admnistrative
ef ficiency for everything, that everyone wants to see
this resolved no matter what direction it goes and by
continuing this further would be -- frankly, woul dn't
be helpful to anyone. And | will let you know when
the request for a continuance cane in, the Board did
look at it in Executive Session and our first
i ndication was to set this off.

And when we did set it off, we tried to
pi ck a date, obviously, and that date didn't start to
occur easily until October. And at that point we
started to say who is served by us reviewing this
again and getting refreshed by all of you preparing
again and getting refreshed when the facts are the

sane or simlar as we nove ahead with this.

And so that was, | know, my position on
t hat . | will have others speak to those points if
need be.

COW SSI ONER M TTEN: | woul d.

CHAI RPERSON GRI FFI'S:  Yes?

COWM SSI ONER M TTEN: | don't want to
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distract, but I don't want to | ose a thought that M.
Fengler just put in my head, which is | don't think
it's specifically before us, but in tal king about the
notion for a continuance one of the issues that you
raised is tineliness of the cross appeal.

And | didn't get a chance to prepare to
address that, but there is -- we do have rul es about
when soneone is put on notice of a decision that they
must file an appeal within a certain anount of tine,
and | know that was an issue in the ANC s appeal

So is the cross appeal tinely?

MR. BROM: If | could interject. M.
Crews' letter was dated denying the Certificate of
Cccupancy. The application was dated March 22" of
this vyear. It did not arrive to nmy client
i mredi ately. But, again, assuming Mrch 22" we
brought the cross appeal prior to the May 16'" hearing
date so that you're looking at a 60 day rule. You
have April 22" My 22"

So | don't think there should be a
guestion on the 60 day rule as far as tineliness.
And, again, at the tine that the cross appeal was
accepted on the 16'", it was accepted for purposes of,
you know, stopping the timng clock. So | think

ti meli ness has been sati sfied.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

164
COW SSI ONER M TTEN:  Ckay. As | said, |

didn'"t -- | really hadn't prepared. | just wanted to
explore that, because | didn't know what all the
specific dates were.

CHAI RPERSON GRI FFI'S:  Okay. Yes?

VICE CHAIR M LLER: | just want to add
that nmy recollection of the hearing was that there is
no requirement that M. Crews be here, but that the
Board thought that that would be a good idea in the
event that we had questions for the Zoning
Adm ni strator, and | think that the Governnent has
basically satisfied the Board by produci ng soneone in
the office who has the know edge and expertise who
m ght be able to respond to questi ons.

And | would also note before you start
that upon reading again the cross claim it does
appear that it's primarily a legal issue that is being
presented to us and | think that 1is why the
Government's attorney didn't conme with a witness at
all, because he was prepared to address the | egal
argurments the |ast tine.

MR. FENGLER: Well, ny only concern on
that point is that | believe the gentlenan, while
wel |l -qualified, I have just net him | don't think he

was actually working for DCRA at the tine that Bil
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Crews was making these decisions. So as you can
i mgi ne, while that nmay be satisfactory to you because
it checked the box and it may be satisfactory to ny
opponent because they are not necessarily -- were even
wor ki ng for DCRA when the decisions were nade.

Fromny perspective, Bill Crews is the one
t hat made t he deci sion and del egating that to soneone
el se who may or may not have been on the payroll at
the time certainly puts our position at a
di sadvantage, and that's why | was so concerned about
not having M. Crews hinself.

CHAI RPERSON GRIFFI'S:  Ckay. But let ne
clarify that, because it doesn't put you at a
di sadvant age and, hopefully, | can be clear on that.

MR. FENGLER. Ckay.

CHAI RPERSON GRI FFI' S: Because M. Crews i s
not just an individual that can decide --

MR. FENGLER  Sure.

CHAI RPERSON GRI FFI' S:  -- thi ngs any way he
wants. And what is now being charged of us is to step
in his shoes.

MR. FENGLER. Ckay.

CHAI RPERSON GRIFFIS: W are Bill Crews.
So all we need now fromthe Governnment is to say what

happened, how was that based, and the Deputy Zoning
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Adm nistrator is able and is here to do that. And
then we will try and deci de whet her there was an error
inthat decision. So, again, it doesn't have anything
to do with the person that signed the letter. kay.

| s there any concern with then conti nui ng
forward fromthe Board' s perspective?

BOARD MEMBER ETHERLY: And perhaps just to
kind of put a pinin that M. Chair, while it's not
unusual -- if | could have the Chair's |eave, let ne
just direct a questionto M. Gant. M. Gant, thank
you for being here.

Just for clarity's sake, have you been in
a position or have you been in a position to have
knowl edge and understandi ng about the factual basis
for the denial of the Certificate of OCccupancy in this
particul ar instance?

MR. LeGRANT: Again, ny nane is Matthew
LeG ant. | am the Deputy Zoning Adm nistrator. I
started with DCRA on April the 18'" Prior to the
hearing today | was briefed by M. Crews and ny
attorney, M. Taylor, in regards to the facts of the
case and | have had an opportunity to | ook over the
various reports and comuni cati ons and pl ans.

BOARD MEMBER ETHERLY: And so with that,

with that introductory remark, you are confortabl e or
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feel that you are famliar enough with the rel evant
facts of this case to answer questions pursuant to the
decision regarding the March 22" letter and the
Certificate of Occupancy?

MR LeGRANT: Yes, | am

BOARD MEMBER ETHERLY: Okay. Thank you.
Thank you, M. Chair.

CHAI RPERSON GRI FFI S: Good. Anyt hi ng
further?

MR TAYLOR M. Chairman, if that matter
has been di sposed of, | do have one other prelimnary
matter | would like to bring before you.

CHAI RPERSON GRI FFI'S:  CGood.

MR TAYLOR At this time, the Governnent
noves for the exclusion of Toye Bello as a witness for
t he cross-appellant and noves that his expert report
be stricken fromthe record.

CHAI RPERSON GRI FFI'S:  And the reasoni ng?

MR TAYLOR Under the rules of this
Board, nunmber 3106.6 which | wll give in an
underlined form "No former enpl oyee of the Gover nnment
of the District of Colunbia shall represent any person
other than hinself in a particular matter for which
t he enpl oyee had a substantial responsibility while an

enpl oyee of the District.”
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| have a declaration from Ms. Cassandra
Hayden who i s nanagenent program anal yst in the Human
Resour ces Di vi sion of DCRA. Based on her decl arati on,
which | can pass around to you, M. Bello served as
the Zoning Program WMnager for the District of
Columbia fromthe dates of Cctober 18, 2004 through
May 26, 2005.

As the Zoni ng Program Manager, his duties
i ncl uded, anong ot hers, the supervision and effective
utilization of enployees of the Zoning Division,
i ncl udi ng the assi gnment and revi ew of their work and
the admnistration of the Zoning Regulations by
interpreting and maki ng deci sions on the application
of the provisions in individual situations.

This matter got started with the i ssuance
of a building permit in February of 2005 while M.
Bello was serving as the Zoning Program Manager.
Therefore, at the very least, he had the primry
supervisory role in the issuance of that permt and
his testinony would be inappropriate in this matter.

CHAl RPERSON  CGRI FFI S: | nt er esti ng.
Addi tional questions?

BOARD MEMBER ETHERLY: Do you -- w thout
having the particular provision directly in front of

me, would you read that provision, M. Taylor, to
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requi re or mandat e di rect hands-on experience with the
rel evant facts that are at issue here or it's just
enough that M. Bello had a supervisory role that
broadly speaking he would have responsibility for
matters that take place under his jurisdiction?

MR, TAYLOR | think that that is too
broad of a distinction to make and I woul d say as an
exanple, in theory, the Mayor has supervisory
responsibility for every District enpl oyee.

| think that that would be far too broad
of an interpretation. The regulation speaks of
substantial responsibility and being that M. Bello
was the Zoning Administrator, and | use that termin
a very loose formand | know that back then it was
Zoni ng Program Manager and now t he position is Zoning
Adm ni strat or. Forgive me if | flip flop between
t hose two.

But M. Bello is someone who was i n charge
of the issuance or, excuse me, in charge of the zoning
review for the issuance of this building permt.
Wiile a zoning technician had the hands-on
responsibility, we don't know just what all else is
done and this was the direct superior. Therefore, |
think that that is substantial responsibility.

BOARD MEMBER ETHERLY: Just as a foll ow
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up, M. Chair. Looking at the relevant site, 3106. 6,
for this -- okay, | think | have it. | wll save ny
guestions for opposing counsel. Thank you.

CHAI RPERSON GRI FFI S: Any ot her quick
guestions?

MR BROWN: And, M. Chairman, Menbers of
the Board, Patrick Brown. One, | am sonewhat
di sappointed that this wasn't raised sooner rather
than at the last mnute. We could have becone a
little nore prepared both in witing, but |I think the
regul ati ons by referenci ng substantial responsibility
are clearly involved, hands-on, actual decision-
maki ng, handl i ng.

DCRA processes about 60,000 building
permts a year and there is no indication and M.
Bello can testify that he had no direct involvenent in
this permt, that it's just one of the 60,000 permts
that come in the door and out the door that never
required or had his direct invol venent.

One, | think you need to read the
regulations in the context of the other requirenents
that nay be applicable to M. Bello as a former
enpl oyee, the revol ving door issues for which we have
been nost careful about that would, at nost, limt his

involvenent for a limted period of tinme after his
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| eaving the post. That tinme period has expired based
on the dates that M. Tayl or has indicated, so | don't
think the Board should feel any reluctance to accept
his testinony, his expert testinmony, and it's
important | think the Board hear his testinony.

And | don't think this regul ati on was ever
intended to -- | nean, taken the way M. Tayl or reads
it, it's a lifetime exclusion for anything that
occurred in the District of Colunbia Governnment. |
nmean, you have to read it narrowWy and generally, and
this goes beyond the Board's expertise, but
interpreting and applying exclusions or work
restrictions on people in enploynment contracts, they
are extrenely narrowy i nterpreted for the fundanent al
reason that to do so broadly would undermne a
person's ability to earn a living, to practice their
t rade.

For | awers they go the furthest and, as
a matter of public policy, you can't restrict a
| awyer's enploynment, the ability for that person to
practice their trade. A lawer, and in this case M.
Bello, a zoning expert, should be very narrowy
protected and restricted. So | don't think you can
read the regulations to reach to anything that

occurred during the, what, 18 nont hs that you were the
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Zoni ng Admi nistrator or |ess?

MR. BELLO  Less.

MR.  BROM: Yes, for which he -- and,
pl ease, confirm You had no direct involvenent or
knowl edge of this permt?

MR. BELLO  Absol utely.

CHAI RPERSON  GRI FFI S: Question, M.
MIler?

VICE CHAIR M LLER M. Brown, | am
guessi ng, but are you going to be presenting M. Bello
as an expert wtness in discussing the Zoning
Regul ations at issue or what is M. Bello's rol e going
to be here because when | look at this regulation it
tal ks about no nmenber representing any person other
than hinself, and | amof the inpression that you're
representing the client and that M. Bello will be
acting as a witness. |Is that correct?

MR. BROMN He is acting as an expert
Wi t ness. | will nmove to have himidentified as an
expert witness. | have his CV. And the Board, nore
so than a lot of other tribunals, blurs the
di stinction between representation. | mean, you don't
have to be a | awyer to represent sonebody, but | think
it's a distinction.

M. Bellois here as a witness and not as
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a representative. He could be -- in fact, | suspect
he has already served as a representative of an
applicant on their behalf not as a wtness. He is
here as a w tness.

COW SSIONER M TTEN: | think there is a
distinction here that | think is inportant, which is
sothat -- just to M. Brown's point that this is some
kind of lifetinme exclusion, it speaks to two things.
It speaks to a particular matter, which here we have
a particular case, not broadly speaking matters that
were within the purview of the individual, and then
for whi ch t he i ndi vi dual has subst anti al
responsi bility.

So the matter is the narrow part and what
| think should be interpreted nore broadly is not did
you have direct involvenent, which was M. Brown's
phrase, but if you had responsibility for decisions
that were being nade by people under you in that
particul ar matter, whet her you had di rect invol venent.
| think that is what this is intended to address.

CHAI RPERSON @RI FFI S: Can we get to our
particular matter, because | think you're exactly
right and the particular matter, we have tal ked a | ot
about the permts, but are we here tal king about the

Certificate of GCccupancy and wouldn't that be the
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particul ar matter of which the i nvol venment woul d have
to be substantial responsibility?

MR. TAYLOR M. Chairman, if | may, what
we have here in trying to put together some form of
judicial econony, regardless of how things are
captioned, laid out, we have two interpretations of
statute, the sanme statute. One interpretationis that
i f you have a grandf at hered nonconf orn ng use, you nmay
expand upon that however you see fit. The other is
that any alteration to the structure nust neet the
Zoni ng Regul ations that are current.

That is the debate that we were going to
have for the building permt. That is the sane reason
for the denial of the Certificate of Cccupancy.
Counsel has raised in pleading the fact that the
buil ding permt was not revoked. It was not revoked
because, A, until about a nonth ago it was the issue
for you to decide howto interpret that point of |aw

Since then it has not been revoked because
it's still the sane point of law waiting for this
Board to interpret. And what it essentially is going
to boil down to is the legal interpretation that M.
Bell o had his enpl oyees under himcarry out while he
was the Zoning Program Manager versus the

interpretation that M. Crews has asked his enpl oyees
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to carry out during his tenure as Zoning
Adm ni strator.

Utimately, this Board will decide which
of those interpretations is the one that will nove
forward. But for that reason, | think that M. Bello
isintrinsically involved in the facts of this case.

MR. FENGLER And if --

CHAI RPERSON CGRI FFI S: Sounded like an
equal situation there as you put it out. Yes?

MR. FENGLER: Well, you know, while mny
case was -- our case was dismssed because of
timeliness, we should have appeal ed the January 2005
i ssuance. You know, we will have tore-litigate that,
but our ANC actually believes that those building
permts were issued in error.

W have a new Zoni ng Adm ni strat or who has
corme al ong, who the only thing he could affect at the
time in agreeing with us, because those deci sions had
been made, was the Certificate of COccupancy. So |
find it ironic that the person who i s responsi ble for
the oversight of that departnent who issued those
buil ding certificates are going to be integral under
their case, and | think it's alnobst -- of course he
woul d be an expert wtness because he would be

defendi ng, in essence, the division he worked at when
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he was there.

| mean, who would want to admit to an
error in public when they were the nanager of an
agency? So he has no choice but to think that what
was done was correct, because he had direct oversight
of that. So | think it's inherent conflict of
i nterest.

MR BROMWN: M. Chairman? M. Mller,
you - -

VICE CHAIR MLLER. | just wanted to say
a couple things real quick so we can nove on to the
matter. Personally, | don't think 3106.6 applies here
because M. Bello is not going to be representing any
person in this case, that he is here as a witness and
that this regulation does not prohibit former
enpl oyees from being witnesses in a case.

And, second, | believe that M. Bello wil|
probably be addressing a legal issue and it will in no
way involve any facts, | don't think, that are
specific to this case as to what he did for this
Certificate of GOccupancy which he, from what |
under stand, had -- has no nenory of this specific one.
He had oversi ght over thousands of permts.

So I just -- | don't think 3106.6 is

applicable. Oher Board Menbers may di sagree, but it
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doesn't talk about w tnesses. It talks about
representing persons.

MR. RITTI NG If I could interject to
bring sone clarity to the definition of what
representation is.

| would |like to bring your attention to
anot her Zoni ng Regul ati on, 3106.1, which reads "In a
proceedi ng before the Board, any person or party may
appear on that person's or party's behalf. Any person
or party may be represented by any ot her person duly
authorized in witing to do so. The aut horization
shall state specifically that the authorization
i ncl udes the power of agent or representation to bind
the person in the case before the Board." So that
speaks to what it is to be a representative of a
per son.

MR. TAYLOR: Certainly, the Governnment did
not call M. Bello.

CHAI RPERSON  GRI FFI S: So | et me
understand. Let me ask our attorney thenis a w tness
a representative?

MR RITTING Wll, I'mnot going to --
|'"'m not saying that that decided it one way or
another, but that since the rule that the DCRA

attorney cited refers only to representatives and
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doesn't speak to witnesses, that the other rule that
| cited suggests that representation is limted to
something that is not the sane as being a witness. In
ot her words --

CHAI RPERSON GRI FFI S: | see, ability to
t ake aut hori zati on.

MR. BROMN: And the ability, | think the
distinction is between sonmebody who has the right and

the ability to bind the underlying person and that is

nmy j ob.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BROWN. As opposed to a witness. And
M. Bello is not a fact wtness. He is an expert
Wi t ness.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BROMN: And largely what he is going
to be testifyingto are things and i nterpretations and
the --

CHAI RPERSON GRI FFI'S:  Right.

MR. BROMN: -- evolution of the Zoning
Regul ations that occurred |ong before he becane the
Zoning Admnistrator and will remain long after --

CHAI RPERSON GRI FFI'S:  Right.

MR BROMN: -- he has left the post and

this matter.
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CHAlI RPERSON @RI FFI S: | think those are

two excel l ent distinctions, one for the QAG taking on
V5. MIller's point of a wtness not bei ng
representation and then the fact that M. Bello is
bei ng proposed to be an expert witness not a fact
witness. And, of course, there is a differentiation
in our proceedings of that. A fact wi tness would go
to speaking directly to the elenments gernmane to the
facts established in this case, what happened, when it
happened and who it happened to.

And what | understand you saying is that
M. Bello is going to be an expert w tness of which,
if granted that status, woul d be able to draw anal ysi s
or logical analysis of the overall Zoni ng Regul ati ons
and history thereof.

MR TAYLOR® M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes?

MR TAYLOR | think it would be a
dangerous precedent for this Board to establish that
a lay person is considered an expert in |egal
interpretation. |If what M. Bello is going to do is
try to explain howto interpret --

CHAI RPERSON GRI FFI'S:  No one sai d anyt hi ng
about legal interpretation.

MR. TAYLOR. -- the regulations of this
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Board, | think that in itself would be highly

i nappropri ate.

MR. BROMWN: Well, then the same woul d go
true for the Zoning Admnistrator talking about the
same subj ect.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BROMN I mean, and as jealous as
| awyers are practicing |law or others practicing |aw,
the Zoning Admnistrator or a zoning expert 1is
required to interpret the regul ati ons which are a body
of law, so that | don't think you can separate the
t wo.

MR. TAYLOR How can he testify about what
the interpretati on should be without testifyingto how
he in his official capacity interpreted those
regul ati ons?

CHAl RPERSON GRI FFI'S: | think there could

be differentiation fromthat. |'mnot sure that his
testinmony -- if you' re saying he would have to say
this is what | did in order to make sone basis of
t esti nony.

COW SSI ONER M TTEN: M. Chai rman?
MR. TAYLOR: The Zoning Administrator is
here to tal k about factual questions.

CHAI RPERSON GRI FFI'S:  Ri ght.
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MR. TAYLOR: You woul d ask hi mwhy di d you

do this?

CHAI RPERSON GRI FFI'S: Sure.

MR TAYLOR If M. Bello is not here to
be a factual witness of why did you do this, | fail to

see what his role would be here.

CHAI RPERSON GRI FFI'S:  Okay.

MR BROWN. |If you look at M. Bello's --
and | don't think the Board wants to bel abor this, but
if you look at M. Bello's report, it's taken in --
vacuumisn't the right word, but it's an anal ysis of
t he Zoni ng Regul ations. It's not an anal ysis specific
to the facts of this case.

And if you look at our case on the
underlying i ssues, they are principles established by
the Zoning Comm ssion long ago that we're talKking
about that need to be recognized. So that | think
there is a distinction that needs to be accepted and
we nove on.

CHAI RPERSON GRI FFI S: Under st ood. Ms.
Mtten?

COW SSIONER M TTEN:  This is not -- to ne
this is not cut and dried, but giventhat it's not cut
and dried I want to just put a few thoughts on the

record.
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The first is that | believe that M. Bello
is representing the applicant, because he is not here
on his own behalf. He is being paid to be here, so
you're allowed to conme and say, you know, I|ike
somet hi ng i s happeni ng with your nei ghbor's property.
You're all owed to cone and say your piece about that.
That is what | think is intended to be authorized in
3106. 6 not that you can come on soneone el se's behal f,
which | believe is notwithstanding one's ability to
| ook at 3106.1 and say, well, maybe strictly speaking
what was intended is that you bind soneone.

I j ust think that t hat is the
interpretation that | would argue for. That's point
nunmber one. Point number two, which | think the Chair
was trying to get at earlier, is, well, was he really
in his capacity when the decision that is on appeal
was rmade, which is the denial of the Certificate of
Cccupancy as opposed to the things |leading up to the
Certificate of Occupancy. That is one. You know, |
t hi nk you could go either way. | hope we're not going
to, you know, get down into chopping it that finely.

And, you know, this whole issue is
something | amsensitive to, because |'ma Governnent
enpl oyee and | aminvolved in -- you know, | have to

confront my conflicts on a regular basis particularly

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

183

as it relates to zoning. And one of the things that
hel ps me nake ny decisions or the way that | make ny
decisions, and | would hope would be made in this
case, is if there is a fear that an individual's
participation would prejudice a particular party in
the case, and that is at the core of it.

Even though | might not be able to
articulate it very well, | think M. Bello's
participation would prejudice a party in this case.
And so | would -- | nmean, | would ask the applicant to
consider is that really what you want to do, is open
the door for an appeal because soneone has
partici pated who may prejudice a particul ar party? So

t hose are ny thoughts.

CHAl RPERSON  CGRI FFI S: | nt er esti ng.
Comment s?

BOARD MEMBER ETHERLY: |' mnore t han happy
toweighin., | nean, I'mjust at the point of it's a
wonderful ganbit. It's anicetry. | just don't buy

the argunment, M. Taylor, in all due respect. Onits
face it has sone appeal to it, but | think the
aspects, the points that have been rai sed, one by ny
col | eague, Ms. Ml ler, and two by opposi nhg counsel in
ternms of interpreting and then, three, the Ofice of

Attorney General providing sone assi stance in terns of
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| ooking at other portions of the statute, | think
there is a distinction that is drawm out within the
stat ut e regardi ng appearance and representation and |
think that's part of where Ms. MIler's coments were
going with the issue of representation

| think the spirit of 3106.6, 3106.6, |
think the spirit there is just as Ms. Mtten was
going to and that is is there sone kind of prejudice.
But | think thereis athreshold that has to be gotten
to before kind of getting to the prejudice argunent
and | think the terns of 3106.6 itself kind of speak
to that.

| think M. Bello' s presence here is an
appearance on behalf of a party not representation,
nor do | think the |anguage of 3106.6, "particular
matter for which the nmenber or enployee had a
substantial responsibility,” 1 don't think that
enconpasses the work or role that M. Bello played in
his prior capacity. | think particular nmatter neans
that there has to be sone real hands-on kind of --
with regard to this particular situation, M. Bello
had sonme substantial role or authority to play.

So | think your earlier answer as it
relatedtoif youread it too broadly, the Mayor could

be held to this exclusionary rule for any nunber of
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di fferent things. So for those reasons |'m not
persuaded that that nmotion is a successful one. So
"1l just note that for the benefit of ny coll eagues.
"1l be prepared to nake a notion to that effect once

we reach that appropriate point, M. Chair.

CHAI RPERSON  GRI FFI S: Thank you.
Comment s?

VICE CHAIR M LLER "1l just say this
once nore and then nove on, but | do think the word

represent is alegal word that has a different nmeaning
when you're -- as the OQAG attorney said, your party is
bound by your representations and that's different
than a w tness.

So | think that the reg speaks to that,
but | al so think beyond that that the regulationis to
protect so that the testinony is not tainted by the
person's invol venent in activity that, you know, could
affect the credibility or the notive and | don't see
t hat here.

| have heard M. Bello testify before in
other cases and that's why | anticipate that his
testinmony is really going to go to his understanding
of the Zoning Regulations and it's based on years of
experience, |'msure, as ZA and in other capacities.

And so | don't -- I'mnot afraid that it's tainted in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

186

some way by the fact that there mght have been
overlap of when he was ZA and when the building
permts were issued.

CHAI RPERSON CGRI FFI'S:  Excellent. O hers,
coment s? M. Brown, M. Mtten brought up an
interesting and fairly persuasive coment. 1Is there
a change to your witness |ist?

MR BROMN: No, | don't think it would be
appropriate to change our list. | amconfortable. M
client who | represent is confortable that the chance
of any prejudice is nonexistent and the value of M.
Bello's testinmony not only to our case, but to the
process.

CHAI RPERSON GRI FFI'S:  Okay.

MR. BROMWN. | don't think anybody i s going
to argue that he is one of the nbst know edgeabl e
peopl e avail abl e on the i ssues that we're going to be
tal ki ng about .

CHAI RPERSON GRI FFI'S:  Very wel | .

MR. BROWN: And so | would like to go
forward

CHAI RPERSON GRI FFI'S: Very well. Is there
a notion?

BOARD MEMBER ETHERLY: M. Chair, it would

be ny notion to deny the notion for the exclusion or
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removal of M. Bello as a witness on behalf of the
cross-appellant, | think would be the appropriate
term in this instance.

|"mgoing to be fairly broad i n ny grounds
SO0 as not to necessarily invite sone particular firm
bright Iine interpretation of representation versus
appearance, so |"mconfortable sinply leaving it that
| do not read M. Bello's presence here to be -- I'm
trying to think strategically in terns of what | can
cobble together a mgjority for, but |I don't view M.
Bello's presence here to be representative in the
sense of that particular termas it's used here nor do
| believe that M. Bello played a substantial -- had
a substantial responsibility in the particular matter
here. | would invite a second to that.

CHAI RPERSON GRIFFIS: |1s there a second?

VICE CHAIR M LLER:  Second.

CHAI RPERSON GRI FFI'S:  Excel | ent.

BOARD MEMBER ETHERLY: Thank you very
much, Ms. Mller. | think it has been adequately
di scussed. Again, | understand the spirit in which
the notion of DCRAis noving and | think it's a very
important one, and that is the overall issue of
prejudi ce or disadvantage to the departnent in this

i nstance by virtue of M. Bello's participation.
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But | think by the terns of 3106.6 and as

has been discussed by sonme of ny colleagues wth
regard to the issue of prejudice, | don't see it. |
think we can nove forward and | think both parties
will be able to articul ate and advocate effectively.
At bottom ultimately, it's about hel ping this Board
get to the relevant facts around t he deci sion that was
made as we |ook at this appeal, and | think the
participation, the appearance of that particular
witness, will enable us to do it. Thank you, M.
Chai r.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch. M. Mller?

COW SSIONER M TTEN: M. Chai rman?

CHAI RPERSON GRI FFI'S:  Yes?

COMM SSI ONER M TTEN: | just wanted to
speak agai nst the notion. I'"'m not going to repeat
nmyself, but | just wanted to clarify what ny basic
position is on these nmatters and, you know, M.
Etherly is right, you know, we don't want to talk
about the bright lines because there aren't bright
lines in our attenpt to interpret this.

But ny view on matters like this is if
it's murky, then make it clean by stepping out, you

know, by renoving yourself so that there is no
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possibility of prejudice. And that is why |'mvoting
agai nst the notion. M. Bello is very know edgeabl e
and he is a great -- he is often a great resource for
the Board. | think under these particular
ci rcunst ances, everyone woul d be better served if he
were not participating, but | respect ny coll eagues
vi ew t hat he shoul d.

CHAI RPERSON GRIFFIS: M. Mller?

MR. TAYLOR. M. Chair, not to put forward
any efficacy but --

CHAIl RPERSON GRIFFI'S:  Actually, | can't
have you address the Board. W're in a notion right
now.

MR. TAYLOR  Ckay.

CHAI RPERSON GRIFFIS: M. Mller?

VICE CHAIR M LLER: | just want to say
that | don't think M. Bello is going to be hel pful in
us getting to the facts and that is the reason that
think there is no reason to exclude his testinony.

| think that he is going to be helpful in
hel pi ng the Board understand the regul ations fromhis
breadth of history of working in this field. And |
don't find it nurky. | don't think that that overlap
has any consequence to his being able to explain his

interpretation of the regul ations.
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CHAl RPERSON GRI FFI'S: Excellent. O hers?

Any other comments? Very well. | think it has been
wel |l -deli berated. W do have a nption before us. It
has been seconded. | would ask for all those in favor

to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S:  And opposed?

COWM SSI ONER M TTEN: | ' mopposed, but not
as vigorously as M. Etherly is enthusiastic.

BOARD MEMBER ETHERLY: M enthusiasmis a
signal that | agree with Ms. Mller's coments
unequi vocal ly that there is no nurkiness here. Thank
you, M. Chair.

CHAI RPERSON @GRl FFI S: | ndeed. And
abst ai ning? Very well.

BOARD MEMBER ETHERLY: Ckay.

CHAI RPERSON GRI FFI'S:  Why don't we record
the vote and nove ahead? W don't need to state it.
| think it's in the record. Thanks.

MR TAYLOR: M. Chair, now that this
matt er has been deci ded, | woul d nove for adm ssi on of
Ms. Hayden's declaration just to conplete the record
for this discussion.

And second of all, | would request that

since this is a precedent-setting matter for this
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Board that while you may not draw a bright line, that
at least that this be addressed in the eventual
opi nion so that counsel for both the Governnent and
the -- anyone else comng before this Board has
guidance on how you wll be interpreting this
regul ati on.

CHAI RPERSON GRI FFI'S: Wl |l -said. It is an
official notion by the Board. It would have to be
addressed in any official order that is released. |
m ssed the first part though, you --

BOARD MEMBER ETHERLY: The decl arati on

CHAI RPERSON GRI FFI'S:  The decl arati on.

MR TAYLOR | would like to nove into the
record or nove into evidence the declaration of M.
Hayden.

CHAI RPERSON GRI FFI'S:  Okay.

COW SSI ONER M TTEN: It mght help M.
Tayl or to know that we don't have the formal rul es of
evi dence. You can just submit it. You don't have to
nove it into evidence.

MR. TAYLOR: I'"'m new to this process.
When in doubt --

COW SSI ONER M TTEN: Right, and I'm
trying to hel p you understand.

MR TAYLOR: Yes.
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COM SSIONER M TTEN: We're a little | ess

formal than that.

CHAI RPERSON GRI FFI'S:  Right. You can j ust
provide that to Ms. Bailey and she will give it an
exhi bit nunber and distribute it into the record if
you want that now.

MR. TAYLOR  Thank you.

CHAI RPERSON GRI FFI'S:  Okay. Are we ready
then? Any other prelimnary matters? |[If there are
none, let's proceed.

MR. BROWN: Again, Patrick Brown from
G eenstein, DeLorne and Luchs on behalf of the
appellant, M. Tesfaye, the cross-appellant, M.
Tesfaye who is sitting to my right. Also with ne,
obviously, is M. Bello who will be testifying in the
capacity as an expert wtness on the Zoning
Regul ati ons.

Wy don't we, if we could, if you don't
mnd just to keep things noving, resolve M. Bello's
status as an expert witness. | have copies of his CV
which | will submit to the Board.

CHAI RPERSON CRI FFI S: No, why don't we
| eave it for -- excellent. Thank you. M. Bello is
being proffered as an expert witness in D.C Zoning

Regul ati ons?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

193

MR. BROMN: Zoni ng Regul ations, yes.

CHAlI RPERSON GRI FFI'S: Does the ANC have a

comment ?
MR. BROMN: Just toclarify, M. Chairman.
CHAI RPERSON GRI FFI'S: Okay.
MR. BROAN: As an expert ininterpretation
of the D.C Zoni ng Regs, interpretation and

application of the regulations, as well as the duties
of the Zoning Administrator in interpreting and
appl yi ng those regul ati ons.

CHAI RPERSON GRI FFI'S:  Ckay. M. Fengl er,
do you have a conment on that?

MR. FENGLER: | guess ny comment is if he
is going to testify as to what the Zoning
Adm ni strator should do in their capacity versus what
we t al ked about earlier, which qualified him whichis
on this particular case, | nean, | would argue that
the reason we're here is that when he was in charge,
he didn't put the proper procedures in place to
educate zoning inspectors on how not to expand a
nonconf or m ng use.

So | find it ironic that he would be
qualified to then offer testinony about how that
agency should run. You all made very clear comments

that you would be |limted to the facts of the case.
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Now, we're going to let him testify as to the
oper ati ons of DCRA.

CHAI RPERSON GRI FFI'S:  Okay.

MR BROMN: | didn't nmean to broadenit to
t hat extent.

CHAI RPERSON GRI FFI'S: Okay.

MR. BROMN: And certainly, the --

CHAI RPERSON GRI FFI S: | under st and. I
don't findit ironic. 1 find it actually substantive
in terns of what is being offered on this, and the
issue is not his past involvenent specifically in
this, but let me ask you directly. |Is there anything?
What we're trying to establish here, because actually
that goes into the substance -- what you're posing to
us as ironic is exactly the substance of which we need
t o deci de.

So | think we're all attuned to that
What |'m asking you right nowis just on the base CV
t hat you have been shown, is there a comrent that you
could help ne as | will decide whether | bring M.
Bello in as an expert witness? Is there a comment in
here that you need to highlight or find concern with?

You know, for instance, he actually only
lived in the city for two nonths. How could he be an

expert in, you know, zoni ng, sonething of that nature.
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I"'msinplistic in trying to give ny exanple.

MR. FENGLER: | apol ogi ze. In ny own
understanding, too, | -- again, | would just be
cautious if he is going to offer testinony about the
process inside of DCRA when it has adm nistered al
facets, responsible for interpretation. That is no
probl em

He is obviously an expert, but the
supervising and review of building permts, | nean
clearly our case is the certificates, the building
permts, were issued in error. So if he was working
at DCRA at the time those were issued, | would like
himto just be an expert on the facts of the case and
not the operations inside of DCRA

CHAI RPERSON GRI FFI'S:  Okay.

VICE CHAIR M LLER: To ne that sounds |ike
exactly what we would be wanting to avoi d.

CHAI RPERSON GRI FFI'S:  Right.

VICE CHAIR M LLER: That there could be a
conflict of interest if M. Bello was going to be
tal ki ng about what he did that m ght have affected t he
bui l ding permts.

MR. FENGLER. No, | apologize if |I'm not
clear. | don't want him-- | guess | apol ogi ze for ny

| ack of clarity specifically on the intrinsic nature
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of the regul ations and how t hey would apply in cases
of parking or height density and all of those things,
not 1124 E Street. | think he is going to give
testimony on a nuch broader extent, but when counsel
was tal ki ng about other things he indicated he woul d
offer testinony as to the inside of DCRA and how
things should be done and how things should be
fol | owed.

And that is the second conponent that
rai sed ny antenna up. The first component, which we
tal ked about initially, was just historic, you know,
his interpretation of the Zoning Regul ations not the
i nterpretations of how DCRA operates, and that i s what
| got from M. Brown when he introduced the second
part of what he would be testifying on. And if you
would like to clarify that, | would be nore than
wel come to understand better.

MR. BROMWN: Well, | certainly don't want
to have this turn into a referendumor trial on DCRA
or the Zoning Admnistrator's Ofice, but the
regulations and the interpretations of t hose
regul ati ons and howt he Zoni ng Adm ni strat or does t hat
are inportant parts of the inquiry we need to have.

VICE CHAIR M LLER. Why do we need t o know

how he does it? | nean, isn't the i ssue here whet her
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or not the Zoning Adm nistrator erred on a | egal issue
ininterpreting a regulation?

MR. BROAWN:. Well, and the question is how
does the Zoning Admi nistrator partly -- what is the
basi s by whi ch the Zoni ng Adm ni strator interprets the
regul ati ons and what are the sources and restrictions
that he has tolive within. | nmean, for instance, the
Zoni ng Commi ssi on case where t he Zoni ng Conmi ssi on has
issued an order giving guidance on the Zoning
Regul ati ons.

The Zoni ng Admi nistrator is bound by that
interpretation and that is an i nportant fact and that
is an inmportant part of his function. The Zoni ng
Adm nistrator is not the author of the Zoning
Regul ations. That is left to the Zoning Comm ssion
and Ms. Mtten and that is an inportant distinction,
and it's an inportant distinction in how you approach
reviewi ng this decision.

VICE CHAIR M LLER: But, | nean, basically
it sounds like he could discuss how to interpret a
regul ati on, what you | ook to. s that correct? |
nmean, the Zoni ng Adm ni strator does a |l ot of different
things and it seens to ne that M. Bell o though i s not
going to be talking about what the Zoning

Adm ni strat or does when he gets a conplaint. | don't
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know i f that's what you're saying.

MR. BROMN:  No, no, no, no.

VICECHAIR MLLER. Ckay. So heisreally
going to tal k about how you interpret a regul ation
right?

MR- BROMWN: And how -- and in this case,
we're going to focus in on how he interprets this
regul ati on.

VICE CHAIR M LLER.  Ckay.

MR BROM: | mean, | don't want -- we
want to keep -- nunber one, this is a case where it
behooves us to remain focused --

VICE CHAIR M LLER  Ri ght.

MR. BROWN: -- on the very, | think,
fairly narrow issue at hand and it really revol ves
around one section of the Zoning Regul ations and the
definitions and how the Zoning Commi ssion has
interpreted that and guided those who have to on a
day-to-day basis, including this Board, interpret the
zoni ng and apply the Zoni ng Regul ati ons.

CHAI RPERSON GRI FFI S: Excel | ent. Let's
nove ahead and nove back to that, specifics that
behooves us. DCRA's coment on M. Bello's
gual i fications?

MR. TAYLOR: Thank you, M. Chairman. |
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won' t bel abor the point in viewof the discussion that
we have put into this already, but for purposes of
preserving iy appellate rights | do specifically point
out the parts of his resune where he speaks of being
the primary responsi bl e person for the decisions made
whil e he was Zoni ng Adnministrator and that it was his
duty to supervise the review of the building permts
as grounds for ny objecting to his being admtted as
an expert witness in this matter.

CHAI RPERSON GRI FFI'S:  How about being an

expert?

MR TAYLOR: | don't think that his
gqualifications as -- I'mtrying -- getting so rmnuch
f eedback here, but I''m not sure that hi s

gualifications as an expert in a matter with which he
does not have direct responsibility is sonething -- is
an area that | would like to get into at this point.

CHAI RPERSON GRI FFI'S:  Okay.

MR. TAYLOR But for specifics of this
case, | object and | will try to be very brief in just
noting the objections.

CHAI RPERSON GRI FFI'S: Sure.

MR TAYLOR As needed down the road.

CHAI RPERSON GRI FFI'S:  Okay.

MR. TAYLOR In that regard.
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CHAI RPERSON GRI FFI' S:  Excellent. Well, we

appreciate that and, of course, we are establishing
the expert status of M. Bello. It is the authority
of the Chairperson to establish, qualify and call
W t nesses. However, | always open it up for conments
in order to get full wunderstanding of different
interpretations and opi nions and directions.

| will open it up to the Board if they
have any additional conments on that.

VICE CHAIR M LLER | would like to
suggest that M. Bello be accepted as an expert
witness ininterpreting Zoni ng Regul ati ons, so that we
can avoid crossing any lines with respect to what he
m ght have done, with respect to oversi ght of building
permts or anything |ike that.

CHAI RPERSON @RI FFI S: Excel | ent. I
appreciate that and | absolutely agree. | think we
can establish M. Bello as an expert witness in the
D.C. Zoning Regul ations. | think his history or
practice both at DCRA and al so as a conpli ance offi cer
i ndi cate a great know edge, a breadth of understandi ng
of the regulations and also its past procedures and
i npl enentations. That being said, let's nove ahead.

COM SSIONER M TTEN:  Could | just nake

one conment ?
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CHAI RPERSON GRI FFI'S:  Go ahead.

COMM SSIONER M TTEN: | ' mfine with novi ng
forward as you both have suggested, but | would just--
because | do understand the concern that the ANC and
DCRA have articulated. So | think if there are points
in M. Bello' s testinony where they feel |ike he has
gone outside of the boundaries of what he has been
determ ned to be an expert in, | think that should be
noted and then we can put that -- we can weigh his
testinmony accordingly.

CHAI RPERSON CGRI FFI S: Excel | ent. And |
took that as ny understanding, that you would make
your objections very succinct, but direct, and | think
that's perfectly appropriate and |' mpl eased that Ms.
Mtten nentioned that, that we should absolutely do
that and we will resolve those as we can as they cone
up. Wth that, M. Brown?

MR BROMN: And if | could, before we
launch into testinony, | would like to try to frame
this case and hopefully that will serve as a gui depost
to nmoving t hrough quickly.

| think there are two inportant parts to
this case. The first is the legal question of
estoppel that the argunment bei ng made on behal f of ny

client is that under the facts and ci rcunstances t hat
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exi st here, DCRA, the District Governnment, is estopped
fromdenying the Certificate of Cccupancy application
under the facts, wholly apart from the substantive
i ssue about our view that the permt was issued
properly and there is no basis for denying the Cof O

But, again, estoppel is aninportant | egal
argurment and | think with the testinmony of M. Tesfaye
you will see, and it's in the chronology, if you read
the chronology in our filings, that M. Tesfaye acted
ingood faith. He applied for and obtai ned a buil di ng
permt wthout any know edge.

And | challenge anybody to provide
testimony that he had any know edge that what he was
obtaining, the building permt, was in violation and
t hat based on those acts of D.C., not once, tw ce for
building permts and a host of other related
el ectrical and plunbing permts, that he acted on
t hose and noved forward and relied on those permts.

The thought and in framng the Board's
view of this, the thought that somehow M. Tesfaye
proceeded at his own peril, that he went through the
permtting process and he got the permt and he was --
sonmehow, havi ng gone t hrough that process, he was, you
know, at your own risk, that you can't rely on that

permt, that is -- quite frankly, that underm nes the
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whol e process, the permtting process of the Zoning
Regul ati ons which are based on a certainty that the
regul ations are appli ed. You get your permt and
you're allowed to rely on them

The concept that DCRA has raised, which
quite frankly, underm nes their whole position in the
permtting process that you really -- M. Tesfaye
couldn't have, shouldn't have, couldn't have
shoul dn't have relied on the pernit that was issued
is, I think, self-defeating. It nakes no sense.

| f you go through the process, and we'll
go through in detail how he went through the process
and gets the permt, he has every right and, in fact,
t he whol e process is predicated on himbeing able to
rely on that permt to spend a great deal of noney.
It's clear he spent a great deal of noney, $1 million
i n maki ng these inprovenents.

Al nost all of it was spent before he had
any notice that sonebody t hought the permt was i ssued
inerror and then fairness, to cone back a substanti al
period of tine later after M. Tesfaye spent $1
mllion and say, well, we have changed our mnd and
you can't have your C of O is fundanmentally unfair,
particularly in the context of the delay that the

Department of Consuner and Regulatory Affairs and
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directly M. Crews, who knew about this in the latter
part of 2005, according to testinony fromthe ANC, and

certainly was being quoted in the Voice of the H Il in

the first week of February of 2006, yet nmade no
contact with ny client and took no action until March
of '06.

That del ay, conmpounding the other
equities, adds insult to injury and only further
support the estoppel argunent that if the regulator is
going to regulate, he better do it and not sit around
for four or five nonths and allow M. Tesfaye to
continue on his way and spendi ng noney.

The second i ssue is the substances. This
permt was i ssued correctly, that if youinterpret the
Zoni ng Regul ations as they have been interpreted, as
the Zoning Commi ssion has clearly indicated they
shoul d be interpreted, the permt was i ssued correctly
and that there was no conversion for purposes of the
900 square foot rule.

And particularly, it's inportant because
t hat vi ndi cat es not only t he | ongst andi ng
interpretation, but the rule of the Zoni ng Conm ssi on
as the author and interpreter of the regulations in
the first instance, that the Zoning Comm ssioninthis

case, Oder 211, went to great Ilengths, when a
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guestion was raised by the BZA in an appeal, to
clarify exactly what they nmeant and didn't nean and,
inthis case, they clarified that a conversioninthis
type of multiple dwelling to an apartnment, in this
case, an apartnent which is a multiple dwelling into
anot her apartment is not a conversion for which the
900 square foot rule should be applied.

And it's inportant because they have
obviously said that, but it's inportant because of the
Zoni ng Commi ssi on who i s the author and i nterpreter of
the regs. And then also M. Bello in greater detai
and expertise than | will ever be able to will walk
you through the zoning analysis, not only the Zoning
Comm ssi on order, but the |l ogic and t he anal ysi s goi ng
t hrough and why the permt was issued.

Sowiththat, M. Tesfaye, | would like to
-- and not only is he newto the devel opnent busi ness,
but he is certainly very new to the BZA process and
rather than allowing himto testify, it would be nore
confortable and efficient for all of us, | think, if
| were given the liberty just to ask hima series of
guestions to elicit his testinmony, if that s
acceptable to the Board.

CHAI RPERSON GRI FFI'S:  Absol utely.

MR.  BROMN: M. Tesfaye, if you could
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provi de your name and address.

MR TESFAYE: Good afternoon, Board
Menbers. My nane is Endal kachew Tesfaye. | live in
7050 Sol onon Seal Court, Springfield, Virginia 22152.

MR. BROMN: And, M. Tesfaye, you bought
this property in Septenber 20047?

MR. TESFAYE: Correct.

MR. BROMN: And how nuch did you pay for
t he property?

MR. TESFAYE: $850, 000.

MR. BROMN: And prior to this project,
have you ever been involved in devel opnment in the
District of Col unbia?

MR TESFAYE: No, this is the first tinme.

MR,  BROWN: And when you bought this
property, how would you describe it?

MR. TESFAYE: It was three units apart nment
and one tenant was living on the other side and the
former were living in the two units.

MR,  BROWN: And according to all the
i nformati on you have, the building was built in 1900
to 19017?

MR. TESFAYE: Correct.

MR.  BROMN: And also according to the

records you have that you obtained fromthe District,
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it has operated as a three unit apartnent house since
prior to May 19587?

MR. TESFAYE: That's correct.

MR. BROMN: And when you purchased the
property, it was actually operating as --

MR. TESFAYE: Three units.

MR. BROMN: Three units occupi ed?

MR. TESFAYE: Yes.

MR. BROM: When you purchased the
property, did you hire an architect with District of
Col unmbi a experi ence?

MR TESFAYE: Yes, | do.

MR. BROMN: And that architect initially
came up with a plan for three townhouses on the
property.

MR. TESFAYE: Yes, but the city was reject

MR. BROMN: For zoning purposes it was
rej ected?

MR TESFAYE. Yes, yes.

MR. BROMN: And as a result of that, you
and your architect met with Ms. Faye --

MR BELLO  Ogunneye.

MR. BROMN. -- QOgunneye, the Chief of the

Zoni ng Revi ew Branch?
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MR. TESFAYE: Yes, | do.

MR BROMWN: And as a result of that
neeting, you were advised on issues that were the
basis for the plan you submtted for six units?

MR TESFAYE: Yes, we do, we had that.

MR. BROAN. And you operat ed based on the
advi ce and guidance for zoning conpliance from the
Zoning Administrator's Ofice through Ms. Ogunneye?

MR TESFAYE: Yes, that is correct.

MR. BROMWN. And you then -- your architect
prepared revi sed plans based on six apartments?

MR TESFAYE: Yes, that is correct.

MR. BROMN: And then you subnmitted those
pl ans and you obtained a building permt in February
20057

MR. TESFAYE: That's correct.

MR BROMN: And at the tine that that
permt was issued, did the pernmt and by the Zoning
Branch specifically approve the parking provided?

MR TESFAYE: Yes, yes.

MR. BROAWN. And based on that permt, when
did you start work at the property?

MR. TESFAYE: It was end of February,
around 25 in 2005.

MR. BROMN: And subsequently in April, you
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revised the original permt?

MR. TESFAYE: That's correct.

MR. BROAN: And t he Zoni ng Admi nistrator's
O fice approved the encl osure of the existing covered
por ch?

MR. TESFAYE: That's correct.

MR. BROM: And based on that vyou
conpleted the project in accordance with those two
permts?

MR. TESFAYE: Yes, that's correct.

MR. BROMN: And you reached substantia
conpl etion of the project in Novenber 2005?

MR. TESFAYE: That's correct.

MR. BROM: And you sold the first two
units of the six units in Novenber 20057

MR TESFAYE: Yes, that's correct.

MR. BROAWN: And at the tine you sold those
units, did you have any know edge of, concerns about
a zoning violation?

MR. TESFAYE: No, | don't have anyt hing.

MR. BROMWN: Wien did the -- the BZA appeal
was filed by ANC-6A on Decenber 13, 2005. Did you
receive a copy of that?

MR TESFAYE: No, | did not receive that

one.
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MR. BROMN: kay. When did you first

receive a copy or know edge of the ANC-6A appeal ?

MR. TESFAYE: After they rejected ny
Certificate of GCccupancy application and | had a
neeting with M. Crews.

MR. BROMN: And that was?

MR TESFAYE: That was -- he told ne that
the city got sued by ANC and he gave ne the copy of
the appeal at that tine. | think that's end of
February or the first week of March 2006.

MR. BROAN:  You submitted your Certificate
of Qccupancy application after you had conpl eted all
your final inspections?

MR TESFAYE: Yes, that's correct.

MR TAYLOR Chairman Giffis, excuse ne.
| was having great trouble with that previ ous answer.
Could we either ask the witness to repeat hinself a
little bit nore slowy or ask the reporter to review
what he stated?

CHAI RPERSON GRI FFI'S: Right. You coul dn't
under st and what t he answer was? |s that the question?

MR. TAYLOR: Correct.

CHAI RPERSON (RI FFI'S:  Yes. Can we just
restate the answer?

MR. TESFAYE: Sur e.
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MR. TAYLOR: The part about the -- when he

did not -- about him not getting notice of the ANC
appeal .

MR. TESFAYE: | did not receive any notice
from ANC, but when | had a neeting with M. Crews he
told me about the city got sued by ANC. So | didn't
know. | just ask him you know, what is that. Even
| don't know what that neans, ANC, and he gave ne a
copy of the appeal fromD.C. office and that tine, |
knew that ny building was in appeal by ANC But
before that | didn't know anythi ng about that.

MR. BROAN: And that was | ate February of
2006 after you had fil ed your Certificate of Cccupancy
appl i cation?

MR TESFAYE: Yes, that is correct.

MR. BROAN: And you filed your Certificate
of QOccupancy application after you had received final
approvals for all six units?

MR TESFAYE: Yes, that's correct.

MR BROMWN: So at that tinme, all the work
had been conpleted and to the satisfaction of the
District of Col unbia?

MR TESFAYE: Yes, that was correct.

MR. BROMN: Although M. Crews was quoted

in the February 9'" Voice of the Hill article saying
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t hat your permt had been issued in error, you weren't
aware of that article until nuch later, until after
you had net with M. Crews in |late February/early
Mar ch?

MR TESFAYE: | didn't know that, but
after -- | think that's where | got it, froma friend
of mine agent told us the city, they is tal king about
our building permit is issued in error. And after
that | just Google it and | found that article was
stated in February 9'"

MR. BROMN: Ckay.

MR. TAYLOR: (bj ect i on. That article
hasn't been brought into evidence or, excuse ne,
aut hent i cat ed.

MR BROMWN: It's inny --

CHAI RPERSON @RI FFI S: Actually, it's
Exhibit C for the cross-appellant's filing.

MR BROMN: And it's referencing --

CHAI RPERSON GRI FFI S: Exhibit 21, our
Exhi bit 21, Attachnment C

MR,  BROMN: It's C to ny prehearing
statenent, Exhibit C. It's also referenced in the
chronology that is in the text of ny docunent.

MR. TAYLOR  Thank you.

MR BROMN: At the time you net with M.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

213

Crews in |ate February, he told you about the appeal
and gave you a copy.

MR. TESFAYE: Yes.

MR. BROMN: And what did he tell you about
your Certificate of Occupancy application?

MR. TESFAYE: Because he got sued, the
city got sued and he don't want a decision right
there, so he wanted -- he would like to talk to his
attorney and then he will give ne the answer. He
didn't give me the answer on end of February. And
after like going there and after maybe two weeks or
three weeks, | got his letter fromthemthat says they
denied nmy Certificate of OCccupancy application, but he
didn't tell ne when | had a neeting with him

MR. BROAN: I n connection with the deni al
of your Certificate of Occupancy, has M. Crews i ssued
a Stop Work Order to you?

MR. TESFAYE: No, he didn't.

MR BROMWN: Has M. Crews in connection
again with the denial of the Certificate of Cccupancy
or for any basis revoked any of your building permts?

MR. TESFAYE: No, he didn't.

MR FENGLER: Excuse nme, M. Chair? |
apol ogi ze and | apol ogi ze, M. Brown, but this is kind

of like concatenations, | knew we would be talKking
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about Bill Crews, the state of his nmnd, what he
didn't say, what he did say and, you know, again ny
general frustrationis without M. Bill Crews here to
defend hinself, no one can testify to the other side
of that conversation, you know, to what has been said
as they build their case as far as estoppel goes or
they build their case for tineliness. So again --

CHAI RPERSON GRI FFI S: | appreciate that
and | think we will keep our mnds open to that, but
| haven't heard anything in his testinony about what
Bill Crews was thinking.

MR. FENGLER  Well, the --

CHAI RPERSON GRI FFI S: There is factua
basis of there was no Stop Wrk Order issued and t hen
when the letters and comuni cati on was goi ng.

MR FENGLER Vell, | know there were
three Stop Work Orders i ssued on that property between
Decenber, January and February.

CHAI RPERSON GRI FFI'S: WI I Bill Crews only
know t hat ?

MR. FENGLER. Well, again, | don't know.
He shoul d know that, because we tal ked about that.

CHAI RPERSON GRI FFI'S:  Um hum

MR FENGLER  You know, | know that for a

matter of fact.
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CHAI RPERSON  GRI FFI S: But you are

criticizing the Governnment's ability to put on their
case. Is that -- that they wouldn't know that the
Stop Wirk Orders weren't there?

MR. FENGLER: Yes, |I'msorry. |'mjust
trying -- ny concernis if we're going to tal k about

what Bill Crews did, when he did it and how he did it

wi thout Bill Crews being here -- it's all right. 1,
obvi ously --

CHAI RPERSON GRI FFI S: | understand your
poi nt .

MR. FENGLER: Obviously, |I'mnot maki ng ny
poi nt clear enough, but just | get concerned when
testinmony is yes, | was in a neeting with Bill Crews
and this is what he told ne.

COW SSIONER M TTEN: | think --

CHAI RPERSON GRI FFI'S:  The office --

COW SSIONER M TTEN: | think what -- if
| could just offer sonething?

CHAI RPERSON GRI FFI' S: Yes.

COM SSI ONER M TTEN:  What you will find

as the hearing goes on is that you are anticipating

like that there won't be any push back on that. If
you find that the push back is not sufficient, like
boy, if Bill Crews were just here, he could answer
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that, then you have to convince the Board that, you
know, we really do need to hear sonet hing specifically
on a point. So, you know, just have a little faith
that if he really needs to be here, then we'll nmake
sure that we hear from hi mpersonally.

CHAI RPERSON GRI FFI'S: Wl | said. Ckay.

MR. FENGLER: | apol ogi ze, M. Brown.

MR. BROMN. That's all right. M. Fengler
makes a good point and | forget the exact date he
reference, but he provided sonme hel pful information
even though he may not have intended to that
conversations were going on long in advance of ny
client having any discussions or knowl edge.
Di scussions were going on, which I'm not saying are
i nproper, but there was a |l evel of activity that was
going on behind the scenes with M. Crews and the
Zoning Admnistrator's office and the ANC that
unfortunately ny client was not privy to.

CHAl RPERSON GRIFFIS: Right. Andit is an
unfortunate piece, but let's stay on topic.

MR. BROAWN: Well, it goes very nuch to the
est oppel i ssue.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. BROAN:. So | just wanted to highlight

t hat .
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VICE CHAIR M LLER: M. Brown, could I

just ask a question without reading again all the
pl eadi ngs? Are you i ntroduci ng any new evi dence or is
your client just testifying to information that is
already in the record?

MR. BROAWN. well, he is testifying on the

record, subjecting hinself to cross exam nation. |'m
willing to stand on the record. | don't think -- with
one exception that there -- with two mnor points |'m

al nrost done, but I'mdoing it for the inpact to have
M. Tesfaye in his own words testify --

VICE CHAIR M LLER:  Ckay.

MR.  BROMN: -- and subject hinself to
cross exam nation, rather than this just being black
and white, because it's inportant. | nean, it's
inmportant to himfinancially. It's inportant to him
obviously, froma fairness standpoint. And this is a
devastating turn of events for M. Tesfaye. And how
it occurred and his involvenent and how, in fact, he
was the | ast person to know, you know.

MR. FENGLER: (Object. Is that a question?
| would like to clarify something and | know Ms.
Bailey can pull the record. Wwen | had to file ny
appeal, | put the address that was on the building

permt for M. Tesfaye and | nmiled them that and |
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signed out a personal certification that on January,
| think it was like, the 6'" or whatever the date was,
| sent that to him

So Bill Crews got the sane letter mail ed
on the sane day by nmy -- sent to the address that that
| know. |f he did not get that |etter that was on t he
permt that | sent the letter to, whichis in -- you
can pull that fromthat -- | nmean, | don't want it to
be said that we just filed this in the dark of the
ni ght without trying to reach out. | sinply sent the
letter and | called the nunbers that were on the
permt. No one answered the phone that | called. No
one responded to the letter that | sent. And |
subnmitted that under perjury of oath when | filed ny
appeal .

So | do want it said for the record that
we did try to reach out and file the appeal with M.
Tesfaye, as according to the regulations for nme to
bring the appeal to the Board.

MR. BROAN: And |I' mnot casting aspersions
on M. Fengler. He followed the rules, but quite
frankly, through no fault of his own, he mailed the
appeal to the property address. Wll, M. Tesfaye and
for that mtter, at that point, | don't believe

anybody lived there and soit's not surprising that it
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never reached him And again, it's -- any point after
M. Tesfaye reached substantial conpletion, the
estoppel argunent becones iron clad as far as his
reliance and his detrinmental reliance on the permt.

| mean, he was allowed -- and there were
di scussi ons goi ng on nuch earlier and he was all owed
to just proceed along his merry way and spend noney
and then only to be told later that sonmehow he had
done sonet hi ng wong or the permt shoul dn't have been
i ssued. And that one undernines the permt process
and it's fundanmentally and legally wunfair and
unacceptable to M. Tesfaye.

| want to conclude and nove on. And |I'm
only raising this because it is raised in DCRA s
brief. There was a roof deck built at the property
after substantial conpletion, correct?

MR. TESFAYE: That's correct.

MR. BROMWN: Did you build that deck?

MR. TESFAYE: No, | didn't.

MR BROWN:  Who built that deck?

MR TESFAYE: The individual that sold the
house on the Unit A. The Unit A owner did build the
roof deck after | finished with the house.

MR. BROM: So for clarity, you had no

i nvolvenent in any renedies that should be sought
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agai nst the property owner?

MR. TESFAYE: No.

MR. BROWN: Ckay. Also, tell me as a
result of the publicity that's now out about your
property, tell me what has happened.

MR. TESFAYE: M buil ding is under market,
but nobody has cone to our building, because it's
under appeal . It says even something illegal
construction is going on on our building, but it's not
illegal building. | have a permt and approved letter
fromthe inspection. And sonetinmes they said it on

the Voice of the Hill. It says that the illegal D.C

condo is shut down. DCRA is going to shut down this
bui l di ng. Because of that, nobody even cone to our
building to see it. So that will affect our even to
sell the condo, the building.

MR. BROAN. And while you can't sell your
condo now, you are incurring additional costs every
nont h?

MR. TESFAYE: Yes.

MR. BROMN: To pay the nortgage and the
other bills related to it?

MR. TESFAYE: Yes, yes, sir.

MR.  BROWN: And is that causing you

fi nanci al hardshi p?
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MR. TESFAYE: Yes.

MR. BROMN: Ckay. | would like to allow
the Board, turn it over to the Board and cross
exan nation

CHAI RPERSON GRI FFI'S: Good. Let's have
our Board questions. Questions?

VICE CHAIR MLLER. | just didn't follow
totally. Howis it advertised that there is sonething
illegal about your building that people see, so they
don't purchase?

MR. TESFAYE: Because it's Voice of the

H 1l in local newspaper that said that our building
is illegally constructed, but it doesn't legally
construct. And second thing, DCRA is going to shut
down the building. But they didn't shut down. I
don't know why they --

MR. BROAN: An ongoing series or articles

not only in the Voice of the Hill, but the H Il Rag as
wel | as, and we provided sone of those as well, the
Capitol H Il Restoration Society newsletter. Thi s

property quite to M. Tesfaye's detrinment has becone
i nfamous, particularly given the | evel of conment by
M. Crews and DCRA spokesmen to repeatedly hammer at
the fact, and you'll see it in the articles, all the

legality, the violations.
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MR.  TAYLOR: bj ect i on. Wasn't the

guestion directed to M. Tesfaye?

CHAI RPERSON GRI FFI S: Agr eed. O her
guestions from the Board? Any other questions?
Cross?

MR. TAYLOR. Yes, sir. 1'll go first and,
Joe, is that fine with you? Ckay. Ckay. M.
Tesfaye, first of all, | think that everyone at DCRA
is aware of the financial stake that you have in the
buil ding and truly regrets any prejudice that you are
finding fromthis action, however, unavoi dabl e we nmay
believe it to be.

You or your attorney has testified about
all the approvals that you received, such as
el ectrical approval, plunmbing approval. Wat others,
do you recall?

MR. TESFAYE: | don't know. What do you
mean?

MR. TAYLOR: El ectrical approvals, you
have received plunbing approvals. Are there others
that | am-- that | haven't gotten witten down?

MR TESFAYE: No, | don't think so.

MR. BROWN: Can | interject? He has
recei ved, you know, el ectrical, plunbing, mechanical.

He has received every pernit required to conplete this
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project from the building -- underlying building
permts to all what | refer to as the trade permts.
And not only has he received those permts, but all
t hose permts have been i nspected and final approval.
It's in the record.

MR. TAYLOR M. Tesfaye, excuse ne, if |
may ask you, to the best of your know edge, what was
the role of the Zoning Adm nistrator's office in the

i ssuance of approval of the electrical systenf

CHAI RPERSON GRI FFI'S: | don't understand
the --

MR TESFAYE: | don't wunderstand the
guesti on.

CHAI RPERSON GRI FFI'S:  -- rel evance of the
guesti on.

MR. TAYLOR The rel evance to t he question
is that one of the itens being put before this Board
is that the electrical people approved this. The
pl unbi ng peopl e went and gave their approval and it's
just -- and, you know, the zoning peopl e shoul d have.
Vell, the -- and ny point exactly is there is nothing
zoni ng-rel ated about the electrical system There is
not hi ng zoni ng-rel ated about the plunbing.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. TAYLOR: That's a total red herring
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for this case.

MR TESFAYE: But it is admtted with
the --

CHAI RPERSON GRI FFI'S:  Ckay. That's fine.
Next questi on.

MR. TAYLOR Ckay. You said that you net
with M. Crews in February?

MR. TESFAYE: End of February. |'m not

sure the exact date, but end of February or first week

of March.

MR. TAYLOR End of February or begi nning
of March?

MR. TESFAYE: Yes.

MR. TAYLOR: How many tines did you neet
wi th hinP

MR TESFAYE: Just one tine.

MR TAYLOR  Just one tine?

MR. TESFAYE: Yes.

MR. TAYLOR Who was present at that
neet i ng?

MR TESFAYE: Just ne and him

MR. TAYLOR So in your opinion, M.
LeG ant has no know edge of that neeting?
MR TESFAYE: Who?

MR. TAYLOR: The gentleman sitting right
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here.

MR TESFAYE: Oh, | don't know. | don't
know.

MR. TAYLOR: Was he at the neeting?

MR. TESFAYE: No, he wasn't.

MR. TAYLOR  Ckay.

MR. BROMN: I'm not so sure that's
rel evant.

MR. TAYLOR  Ckay.
MR. BROMN: At | east not to the point that
we're offering the neeting date for.

CHAlI RPERSON GRI FFI S: Under st ood.

MR. TAYLOR I'"'m sure that M. Fengler
will make the point nore sharply.

CHAI RPERSON Rl FFI S: That's fine.
Cont i nue.

MR. TAYLOR \What -- when you net with --
and I'"'mgoing to be able -- I"mgoing to be unable to

say her nane just |ike everyone el se, Qgunneye.

CHAI RPERSON GRI FFI'S:  Ogunneye?

MR. TAYLOR: Qgunneye. Thank you. \When
you net with Ms. QOgunneye the first time, what plans
had you put forward? Well, let me sinplify. Ws it
for a six unit condom ni unf

MR TESFAYE: Not that tine.
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MR. TAYLOR What had you subnmitted at

that tinme?

MR. TESFAYE: Actually, | didn't submt
them M architect, the one | hired, he submtted,
but they denied it. And then the second tinme we had
a neeting with her and what we should do. And she
said just you can do the six unit condos or this way,
actual ly, apartnent and then according to that, we go.
W went back to his office and he agreed to our
redesign the building and we submitted after two or
t hree weeks.

MR. TAYLOR: Ckay. Now, the first plans
that went in, were those for either apartnments or

condomni ni uns?

MR TESFAYE: It was three townhouses.
MR TAYLOR  For three?

MR. TESFAYE: Yes.

MR. TAYLOR: Ckay. And that was deni ed?
MR TESFAYE: Yes, because of the -- it's

vertical is not horizontal divided, so because of the
vertical, vertically divided, they didn't accept it,
because of the Zoning Regulations. | don't know what
t hat mean, but she told us, so we submtted another
plan, a new print. So she approved it after two or

three or four nonths.
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MR. TAYLOR Is it your testinony --

MR TESFAYE: | nean, three or four weeks.

MR. TAYLOR. -- that she advised you to
build six units?

MR TESFAYE: Yes, she did.

MR TAYLOR That was her idea?

MR TESFAYE: It wasn't her idea. She
just --

MR TAYLOR  \Wose idea was it?

MR. TESFAYE: | just -- | nean, she was
counseled with us. W had a neeting with her. So she
did not say do this way, but this the way, but when
you are at a neeting with her, okay. If you divided
horizontally this way, that way, especially ny
architect tal ked to her, because | don't know exactly
what it nean this way, that way, because |'m not
architect or I'mnot expert on these things.

MR TAYLOR  Wiose idea was it to turn
this into a six unit building?

MR. TESFAYE: My architect. Actual |y,
it'"s not really idea, but that's the plan.

MR. TAYLOR: Whose plan was it?

TESFAYE: The architect's plan.

TAYLOR:  Ckay.

2 3 3

TESFAYE: They being -- you can see it
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on the --

MR. TAYLOR: Ckay. Thank you.

MR. TESFAYE: -- on the permt.

MR. TAYLOR Now, how far back in history
do you have famliarity with the use of the buil di ng?

MR. TESFAYE: This is ny first tine. |
don't have before this tine.

MR. TAYLOR. No, no, with this specific
bui | di ng, do you know if say three nonths before you
purchased the building, if anyone was |iving there?

CHAI RPERSON GRIFFI'S: |"mnot so sure. |
t hought he testified to the fact that when he bought
it one person was living in the building. I s that
correct?

MR. TESFAYE: Yes.

CHAI RPERSON GRI FFI'S: | think three peopl e
wer e.

MR. TESFAYE: Three people were living in
t he buil di ng.

CHAI RPERSON GRI FFI'S: | see.

MR BROWN: Al three units that existed
at that tinme were being occupi ed.

CHAI RPERSON GRI FFI'S:  Okay.

MR. TESFAYE: Yes. Actually, the tenant,

she got evicted. She doesn't want to nove out.
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CHAI RPERSON GRI FFI'S:  That's okay.

MR. TAYLOR Was t he parki ng garage being
used as wel | ?

MR. TESFAYE: Actually, was cl osed.

MR TAYLOR It was cl osed?

MR. TESFAYE: So legally closed. Legally
cl osed, but we --

MR. TAYLOR: How -- do you know how | ong
it had been cl osed?

MR. TESFAYE: | don't know.

MR. TAYLOR: Ckay. Thank you. Let's see.
You said that you sold units in 2005. How many units
did you sell in 2005?

MR TESFAYE: Three of them

MR TAYLOR  Three of then?

MR TESFAYE: Yes. But one of the
bui l di ng --

CHAI RPERSON GRI FFI'S: Okay. Let's go to
t he next questi on.

MR. TAYLOR: Have they -- and have you
recei ved paynent on those three sal es?

MR BROMN: I'm not so sure that's
rel evant.

CHAI RPERSON GRI FFI'S: What' s t he rel evancy

of this?
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MR. TAYLOR: The -- actually, this would

probably be a good point for ne to bring up that we're
getting close to a Fifth Amendnent area, if he is
under oath. He is not supposed to be selling these
units right now And | will defer fromthat, but --

MR BROMN: M. Chairman, | don't see the
basis for that. He has the right to, the I egal right
tosell them and | certainly don't think that -- DCRA
has gotten thensel ves i n enough troubl e on the Zoning
Regul ati ons, they ought not to be lecturing ny client
on his rights to sell the property.

CHAI RPERSON GRI FFI'S: Right. But be that
as it may, it's well outside of our jurisdiction.

MR. TAYLOR  Ckay.

CHAI RPERSON GRI FFI'S:  So - -

MR. TAYLOR: kay. Do you have a valid
Certificate of Occupancy for that building?

CHAI RPERSON GRI FFI'S: Isn't that why we're
her e?

MR BROMWN: | nean, there's going to be
testinmony | ater by our zoning expert to indicate why,
in fact, for the interim period he, in fact, has a
provi sional C of QO But | will leave that to the
expert to testify to.

CHAI RPERSON GRI FFI'S:  Ckay.
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MR. TAYLOR: That concl udes ny questi ons.

Thank you.

CHAI RPERSON GRI FFI'S:  Gkay. Thank you.

MR BROWN: M. Chairman, could | follow
up just to --

CHAI RPERSON GRI FFI'S: Sure.

MR BROWN. -- clarify. M. Tesfaye, when
your architect and you net with Faye Ogunneye --

MR. TESFAYE: Yes.

MR. BROMN: -- you collectively discussed
and devel oped a plan for the six units.

MR. TESFAYE: Yes.

MR BROWN: |Is that correct?

MR TESFAYE: Yes, that's correct.

MR. BROAN: And then you went back and it
was working together with guidance from the Zoning
Adm ni strator's --

MR. TESFAYE: Right, yes.

MR. BROWN: -- office to help you in
developing a plan that you then went back and
finalized with your architect?

MR. TESFAYE: Yes.

MR. BROM: And then based on that you
subnmitted it for the permts?

MR. TESFAYE: Right, yes.
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MR. BROMN: Ckay.

MR. TESFAYE:

MR TAYLOR

That's correct.

Ckay. Redirect, please.

Recross, excuse ne. Wth whombesides Ms. Qgunneye,

out si de of Faye, whom el se at DCRA gave you gui dance

in this project?

MR. TESFAYE:

Nobody, just her.

MR. TAYLOR  Ckay.

MR. FENGLER: Thank you.

guesti ons.
MR. TESFAYE:
MR, FENGLER
Orders did you have on
construction phase?
MR. TESFAYE:
MR, FENGLER
MR. TESFAYE:
know, wite it

Work Orders,

CHAI RPERSON GRI FFI' S:  That' s okay.

answer i s zero.

MR, FENGLER

CHAI RPERSON GRI FFI S:

MR, FENGLER

CHAI RPERSON &Rl FFI S:

on the newspaper

Just a coupl e of

Sur e.
Sir, how many Stop Wrk

the building during your

Not hi ng.
No Stop Work Order?
Not hi ng, just you, | don't

there was two Stop

even the city didn't find them

So t he

That's fine.

Ckay.

That's all.

That's it? Al
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right. Thank you. Fol | ow-up questions from the
Board? Very well. Let's continue. M. Bello?

COM SSIONER M TTEN: Wel |, actually, | do
want to ask something. I'msorry, it will be just a
mnute to kind of put it all together, because M.
Brown nentioned that there is this provisional
Certificate of Cccupancy, so |l would |ike to know nore
about that.

So do you have a provisional Certificate
of Cccupancy?

MR TESFAYE: Yes, | do.

COMWM SSI ONER M TTEN:  And can you tell ne
what that entitles you to? |Is that for occupancy of
all six units?

MR. TESFAYE: No, it was -- says three
units.

COW SSIONER M TTEN:  |'m sorry?

MR. TESFAYE: Three apartnment units.

COM SSI ONER M TTEN:  Ckay. And are any
of the apartnents occupi ed?

MR. TESFAYE: \Wich one?

COW SSI ONER M TTEN: Are any of the
apartnents occupi ed?

MR. TESFAYE: Yes, it is by three

i ndi vi dual s.
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COW SSI ONER M TTEN: Three of the

apartnents are occupi ed?
MR TESFAYE: Yes.
COWM SSI ONER M TTEN: And have each of

t hose apartnents been sold? D d you sell each of

t hose?

MR. TESFAYE: Yes, three of themactually
are sold, but three of the units is still under the
mar ket .

COM SSIONER M TTEN: Ckay. So just in
terms of we didn't get into the magnitude of the
fi nanci al hardship, but just for the Board's
i nformation, the financial hardship that you are under
at the noment really relates to three units not six.
Is that fair to say?

MR. TESFAYE: Actually, the building was
three units apartnment before | bought it. So after |
bought it, | resubmtted building plan and they
approved it for six units and I have a plot and a pl an
fromthe Condo Conversion Ofice, so because of that,
| can sell three of the units. So | already sold
three of the units, but three of the units is stil
under the market.

COM SSI ONER M TTEN:  Okay. Let ne take

another run at it. So the financial hardship that you
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are suffering right now relates to the three unsold
uni ts?

MR TESFAYE: Yes, that's correct.

COW SSI ONER M TTEN:  Ckay.

MR. BROM: Can | try to clarify? The
financial hardship is that the anbunt you paid for the
| and, plus the mllion dollars you spent inprovingit,
| ess what you received fromthe sale of three units?

MR TESFAYE: Yes, of course, that's
right.

MR. BROAWN: And you have not cone close to
recoupi ng your investnment?

MR. TESFAYE: Ch, no. No, not yet. Not
yet.

MR. BROMWN. So you are still carrying that
cost?

MR. TESFAYE: Yes, yes, that's right.

COM SSI ONER M TTEN: Okay. | just wanted
toclarify that it wasn't the whol e cost, that sonme of

it has been recovered, because you have sold sone

units.

MR. TESFAYE: Right.

CHAI RPERSON GRI FFI S: The | ast piece |
know we are all very well aware, but we're not

est abl i shing necessarily financial hardshi p, but goi ng
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to the estoppel issue that is that the expense of
per manent i nprovenents were nade based on the reliance
of an official action. So | think Ms. Mtten puts it
i n good context, but we're going to go straight to the
estoppel, if we get there, that's what it woul d have
to be.

MR. TAYLOR: kay. M. Chair, if | nmay
foll owup on one of Ms. Mtten's questions? | have
not, to the best of ny know edge, seen that
provi sional Certificate of Cccupancy. |Is that in the
record sonewhere?

CHAI RPERSON GRI FFI'S:  Not that |'m aware
of. Is it in the record?

MR BROM: |I'mgoing to allow M. Bello
to take that up

CHAI RPERSON CRI FFI S: And let nme just
address the Board then. The direct answer is no.
That's correct or it's not a direct answer?

MR BROWN: Well, correct ne if I'm--

CHAI RPERSON GRIFFIS: Al right. Before
we get into that --

MR. BROMN: There are two things. There
is athree unit Cof Oprior to the construction

CHAI RPERSON GRI FFI'S:  Right.

MR BROWN: That's in the record. Al so,
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i nherent, based on the regulations, in the building
permts that were issued is a provisional C of O for
that use. AmIl correct, M. Bello0?

MR. BELLO Good evening. For the record,
Toye Bell o. | think you would find the answer in
section 3203.11(c). And | will read it on the record.
"At the tinme of the issuance of the building permt
that is required by this subsection, the proposed use
shal | be designated in the provisional Certificate of
Cccupancy.” So the tinme that a building permt is
issued to establish a wuse, in fact, issue a
provi sional Certificate of Gccupancy for that use.

COW SSIONER M TTEN:  |Is there an actual
docunent that one can shake in the air?

MR. BELLO It is --

COW SSIONER M TTEN:  Just let ne finish
the question. That is a piece of paper that's called
"Provisional Certificate of Occupancy?"

MR. BELLG It is called today a Pre-
Cccupancy Data Sheet, that's correct.

COM SSI ONER M TTEN: Ckay. Can we get a
copy of that in the record?

MR. BELLO Can we get a copy of that in
t he record?

COM SSIONER M TTEN: May we up here get
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a copy of that in the record?

MR. BELLO Well, in terns of process and
procedure, the responsibility for that record is the
District Governnent's, not the applicant's.

COM SSIONER M TTEN: But i f t he appli cant
is relying on a provisional Certificate of Qccupancy,
| would think they would want it in their hand.

MR BELLC Sure. The Government s
required to provide thema copy of that.

COM SSIONER M TTEN: Okay. Let's get to
the point. Do you have one? Do you have a physical
copy?

MR TESFAYE: | do not.

COW SSI ONER M TTEN:  You don't have it?

MR. TESFAYE: No.

COW SSI ONER M TTEN:  You don't have it?

MR TESFAYE: Yes, | don't.

COM SSIONER M TTEN:  You're relying on a
pi ece of paper that you don't have a copy of?

MR. TESFAYE: Well, you nean for PD? |Is
t hat what ?

MR. BELLO If | can just --

MR TESFAYE: | don't understand.

MR. BELLO If | could just shed alittle

light on that? 1In the process of DCRA, the Zoning
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Adm nistrator at the time that he approves a use
i ssues a provisional Certificate of Gccupancy.

COWM SSI ONER M TTEN:  An actual piece of

paper ?
MR. BELLO An actual piece of paper.
COW SSI ONER M TTEN:  Yes.
MR. BELLO That's called a Pre-Cccupancy
Dat a Sheet .

COW SSI ONER M TTEN:  Ckay.

MR.  BELLC That's in the permanent
records awaiting the issuance of the last step for
issuing a final Certificate of Qccupancy. So while
t he applicant may be provided a copy of it, in fact,
as a matter of recordkeeping procedure, even though
the District Governnment does not keep a copy of that,
it is, in fact, issued at the tine of the issuance of
the final building pernmt, because there isn't any
space for keeping those records.

So it would conme as no surprise if, in
fact, you asked the Government to provide a copy of
that, for themnot to be able to provide it. But as
a matter of routine, at the tine of the application
for Certificate of Occupancy, when a valid building
permt exists, that Pre-Cccupancy Data Sheet is issued

on the spot.
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COM SSIONER M TTEN: Wl |, you know, |

don't know what relevance it really has for our
interpretation, but | think that, | nmean just as a
general matter, if | were sonmeone who was relying on
such a docurent (A) | would want a copy of it, so |
woul d know exactly what it said, whether it said it
was a document on which | could rely and, you know,
just to understand the validity of it.

CHAI RPERSON GRIFFIS: Can | interject?

COW SSI ONER M TTEN:  Yes.

CHAI RPERSON GRI FFI' S:  Because | need to be
hel ped i n understandi ng why we need to know this.

COM SSIONER M TTEN: | just said |I' mnot
sure.

CHAI RPERSON GRI FFI'S:  Okay.

COMM SSIONER M TTEN: But |'msaying if |
were M. Tesfaye, for instance --

CHAI RPERSON GRI FFI'S:  Ch, sure.

COW SSIONER M TTEN:  -- | would want to
have a copy of it.

CHAI RPERSON GRI FFI'S: Sure, sure.

COW SSIONER M TTEN:  To see if it had a
big asterisk saying not to be relied on for actua
occupancy purposes.

CHAI RPERSON GRI FFI'S:  Ri ght.
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COWMM SSI ONER M TTEN: O something |ike

t hat .

CHAI RPERSON GRI FFI'S:  Yes. No, | noted,
yes, absolutely your concern and direction. | just
wasn't sure how far we --

COM SSIONER M TTEN: Right. 1'msorry if
| asked too many questions about it, but it took ne
that long to figure out | didn't really need to know
about it.

MR TAYLOR But there is no actual
Certificate of Cccupancy that has ever been issued to
you for that building?

MR TESFAYE: For the six unit or what are
you - -

MR. TAYLOR. For that building that has
been issued to you. There may have been sone they
issued to other people in the past, none issued to
you.

MR. TESFAYE: No, | don't get any.

MR. BROMN: Which is the subject of this
appeal .

CHAI RPERSON GRI FFI'S:  There we are. kay.

VICE CHAIR MLLER. | just want to ask a
followup question and maybe M. Bello would be

getting to this eventually, but just while we're on
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t he subj ect, I'mkind of confused here with respect to
M. Crews' letter denying a Certificate of QOccupancy
at the end of the project for process for use as a siXx
unit apartnent buil ding. How does that affect the
provi sional Certificate of OCccupancy for the three
units? In your opinion, would they still have a
Certificate of Occupancy for three units?

MR. BELLO No, in fact, the provisional
Certificate of Cccupancy is for the six units that the
building permt allowed. And contextually, it's
really to -- it's inherently the permanency to a
certain degree of the decision of the Zoning
Adm nistrator in issuing a final Certificate of
Cccupancy, once inspection is conpl et ed.

The notion here is not that provisional
Certificate of Occupancy allows you to occupy a
bui | di ng, constructionis still ongoing and there wi ||
be inspections predicated on the issuance of the
building permt -- of the Certificate of Cccupancy.

MR. TAYLOR. So | know we have | eapfrogged
apparently into M. Bello's direct testinony. And if
you wi sh me to withhold nmy questions to a later tineg,
| will do that.

CHAI RPERSON GRIFFIS: Let's get into it.

MR. BELLO (Good afternoon, M. Chairman
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and Board Menmbers, again. |'msure that you have read
nmy subm ssion to the record.

CHAI RPERSON GRI FFI'S:  Absol utely.

MR.  BELLG And basically, | have
summari zed t he i ssue before the Board into two i ssues,
two essential questions really. And as | outlined,
| ssue No. 1, based on the Zoning Adm nistrator's
denial of the Certificate of Qccupancy, is one
whether, in fact, this use is a nonconform ng use by
definition.

MR. TAYLOR: (bjection for the record.

CHAI RPERSON  CGRI FFI S: What ' s t he
obj ection?

MR. TAYLOR: That he is giving a |egal
argunent .

CHAI RPERSON GRI FFI S: What's the |ega
argunent ?

MR. TAYLOR He is interpreting what's at
issue in this case.

CHAI RPERSON GRI FFI'S:  Why does that make
it legal?

MR. TAYLOR: \What | sense hi mhaving -- he
is trying to interpret what the issues are in this
case. Heistryingto apply the lawas he reads it to

t hose | egal issues, which sounds an awful |ot |ike he
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is acting as an attorney and if he is here as an
expert, maybe |'m unsure about just what his expert
status is. If heis -- say, it would be easy if he
was an expert in how to nmake two pipes fit together
and this was a plunbing case. But this feels very
much li ke a | egal argunment to me. | promised | wasn't
going to bel abor it.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR TAYLOR But | have to --

CHAI RPERSON GRI FFI'S: | just need to know
t he substance of it.

MR  TAYLOR: -- mke -- preserve
obj ect i ons.

CHAI RPERSON GRIFFI'S: Right. W're going
to need to dispense with them as they cone up, as
there woul dn't be additional tinme, except in the case
presentation, to really address that. | don't find
this is stepping outside of the bounds of an expert
Wi tness' testinony. He is here on the regul ations,
t he Zoni ng Regul ati ons, that does allowhim In fact,
he has been offered to bring this analysis. | t
doesn't step into the legal analysis of it.

MR. TAYLOR  Ckay.

CHAI RPERSON GRI FFI S: But rather the

regul atory interpretation of it. Let's nove ahead.
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MR, TAYLOR: Yes.

MR. BELLO Vel |, thank you. And in
determining whether this use qualifies as a
nonconform ng use, | would also delve into the issue
of whether the use has, in fact, been expanded. The
second point is whether the requirenents of section
330.5(c) applies to pre-existing pre-'58 apartnment
buil dings in a nutshell.

|'mnot -- as the Board is aware of what
the definition of a nonconformng use is, |'m not
going to read it into the record.

CHAI RPERSON GRI FFI'S:  CGood.

MR. BELLC I'"m just going to nmake one
single point. And that point is that nowhere in the
Zoni ng Regul ations can you still establish a use that
i s deemed nonconformng in the underlying zone which
still permts that use to be established today. The
Zoni ng Regul ati ons under 330.5(c) allows an apart nment
house use to be established as a matter-of-right on
condition. But if we set that condition aside for a
mnute, and |I'I| give an anal ogous argunent, a si ngl e-
famly dwelling is allowed in an R-1 Zone.

Inthat R-1 Zone, a single-famly dwelling
isrequired to be constructed on a m nimuml ot size of

7,500 square feet or 5,000 square feet, depending on
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what zone you are in. |In certain instances, you, of
course, can construct a single-famly dwelling on a
substandard | ot, either by conmi ng before the Board of
Zoni ng Adjustnent for a variance or not.

But in those instances, the argunent that
m nimum | ot size requirenments for an apartnent house
use would render a use nonconforming is, in fact,
anal ogous and saying a single-famly dwelling is
nonconf or m ng, because it's constructed on a
subst andard | ot.

| think | have submtted on the record
that we only know of one definition for an apart nent
house using the Zoning Regulations. And if we are to
follow the position of DCRA, the regulations would
actually provide two definitions for that use. One
for a pre-'58 apartnment house, another for a post-'58
apartnent house. W know that not to be the case
There is only one single definition in the Zoning
Regul ation for an apartnment house use.

The second point is that the specific
| anguage contained in 335.(c), which speaks to the
conversion of the building fromostensibly one use to
anot her. By definition, an apartnent house use i s any
bui l di ng containing three units or nore. So whet her

you be three units or six units, you are an apart nent
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house wuse by definition. There is no separate
definition for a 100 unit apartnment building or a
three unit apartnent buil ding.

So, in fact, when you focus on the word or
the term "convert," no conversion occurs when an
apartnent building, a pre-'58 apartnent building is
going fromthree to six units. It remains the sane
use under the zoning definition.

CHAI RPERSON GRIFFIS: So if | follow you,
just to make that point, it's a conversion of an
apartnent building in differential from-- as opposed
to a flat or a single-famly home. 1Is that correct?

MR, BELLGC That is correct. In fact
when you are converting froma flat, a single-famly
dwel I'ing or conmercial use even, if you are changing
use by definition under the zoning schenme, then you
are converting.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. BELLO | believe the definition that
| provided in my submssion for the word convert
really speaks to the point. To change sonething from
one use function or purpose as in to convert a forest
into a farmland, no conversion is occurring here.

| also submitted on the record that

sonmetimes the intent of the regulations can be
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garnered for the general provisions in the underlying
zone. And if one reads those general provisions under
3301, 330.1 through 330.4, | think that it should be
readi |l y operated the concern of the Zoni ng Conm ssi on
at the time of the witing of this regulations was the
proliferation of conversions of existing stock of
buildings inthe R4 Zone into multiple unit buil dings
or apartnents, not an attenpt to foreclose the right
of an apartment, pre-existing apartnment house use to
be able to increase an intensity of use or for that
matter, to be able to construct an addition which
would conply wth all of the requirenents and
provi sions of the Zoning Regul ati ons.

| just wanted to take the tine to read a
bit of those general provisions in the record.

CHAI RPERSON GRI FFI S: You' re | ooking at
330. |Is that correct?

MR. BELLO 330, sir, yes. 330.1, these
are fromthe general provisions. "The R4 District is
designed to include those areas now devel oped
primarily with row dwellings, but within which there
have been a substantial number of conversions of the
dwel lings into dwellings for two or nore famlies."
So, in fact, when the Zoni ng Comm ssion was witing or

the witers of these regulations were witing, they
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were aware that, in fact, in mapping the R-4 Zone
there had been conversions into multiple dwelling
units.

And if we go to 330.2, it says "Very
l[ittle vacant land shall be included within the R4
District.” It says "lIt's primary purpose shall be the
stabilization of one-fam |y dwellings."” The way that
| believe that was envisioned was to control the
proliferation of conversions of buildings that had
al ready not been converted. Not to stifle the
exi stence of those that already had been convert ed.

And i n 330. 3, which, you know, people like
to famously hang their hat on about the R4 Zone not
being primarily designed as a nultiple unit building,
when it says "The R4 District shall not be an
apartnent house district as contenplated under the

general residents R 5 Districts,” it really speaks to
new construction of apartment buildings, which is
permtted in R-5 Districts by special exceptionin R
5-A Zone, and as a nmatter-of-right in other R5
Districts.

So in order to construct a new apart nment
buil ding here in the R-4 Zone, you will have to comne

before the Board. You couldn't construct or establish

anmultipleunit or apartnent house use in the R-4 Zone
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as a matter-of-right under a new constructi on schene.

Now, | want to speak a little bit on the
i ssue of whether the mninmum | ot area requirenents
would then apply to pre-'58 apartnent buildings
seeking to increase the intensity of use by increasing
t he nunber of units. | think we will agree that if we
cannot reach the threshold of deem ng an apartnent
house use a nonconform ng use in the zone, then the
expansion argunent is out the window It's clearly
out the w ndow.

So the only renmining argunment would be
that the Regul ations of the Zoni ng Comn ssion intent
for the minimuml ot size requirenents to be applicable
to pre-'58 apartnment buildings, that will be the only
single question that remains to be answered.

| think we submitted on the record that,
in fact, Zoning Conm ssion Oder No. 211 speaks
specifically to that issue. And the Zoni ng Commi ssi on
found, as | have stated in ny subm ssion, that, in
fact, the history of interpretation of the Zoning
Adm nistrator's office going back to May 12, 1958. |
think I was 1 year-old at that tine. So that was
t hat .

Section 40 -- the mnimm lot size

requi renents of 401.3 do not apply to pre-existing
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apart nent house use. That interpretation was affirned
in a BZA case. The affirmation of that history of
interpretation is what led to the Zoning Conm ssion
review of that section. And in fact, there are
certain facts that the Zoning Conm ssion established
in that hearing.

One is that the Zoning Administrator's
office has historically interpreted this section
properly. Two, the Zoning Conm ssion found that the
intention of the regulations was not to allow other
type of nultiple unit dwellings, other than apartnent
houses, to convert w thout being subject to that
m ni mum | ot size requirenent.

So what does Order No. 211 do? It anended
t he text of 330.5(c) by substituting the word rmultiple
-- by substituting the word apartnent house for
multiple dwelling. Prior to that order, the | anguage
of 330.5(c) was that all pre-'58 buildings could
convert to multiple dwellings.

Now, by definition, what are multiple
dwel I'i ngs? Miltiple dwellings include roomnm ng houses,
t enenent houses, bachel or apartnents, all these other
types of nultiple uses, they do not qualify as an
apartnent house. So even though the Zoning

Adm nistrator's office have expansively applied this
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and rightfully upon that tine, allow all types of
multiple dwelling units to be able to convert to
apartnent houses if they nmet the requisite |ot size
requirenent.

The Zoning Conmission found that it was
not the intent of the regulations to all owthose ot her
type of multiple dwelling units to convert other than
pre-'58 apartnent buildings. And so it amended the
regul ati ons accordingly.

| wll spend just a second to read
verbati mthe text out of the Zoni ng Comn ssion order.
It says "The Conmi ssion finds that the intent of the
Zoning Regulations was not only to apply the 900
square foot criteria to conversions of buildings,
which are single-famly dwellings or plats, but also
to apply such criteria to conversions of buildings
which are multiple dwellings, (for exanple, roonm ng
houses.), to apartnents.

The Conm ssion further finds that the
present regul ations as witten, that was prior tothis
anmendnent, are being properly interpreted and that the
regul ati ons shoul d be anended to specifically apply to
900 square feet to such conversions. Such conversions
speak to the conversions up until that tine that

i nvol ve other type of nultiple dwellings, other than
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apartnent house."

CHAI RPERSON GRI FFI'S: And what were you
readi ng fromthere?

MR. BELLO This is an excerpt fromthe
Zoni ng Comm ssion Order 211.

CHAI RPERSON GRI FFI'S: 211.

MR, BELLO  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR. BELLO As contai ned in ny subm ssion.
There's the part.

CHAI RPERSON GRIFFI'S: Can | see that?

COW SSI ONER M TTEN: Is it time for
guestions?

MR BROWN:  No, he is alnpst finished.

COW SSI ONER M TTEN:  Ch, okay.

MR. BELLO Although the parking issue is
not a part of the base for the denial of the
Certificate of Qccupancy by the Zoni ng Admi ni strat or,
since it was raised as an issue in the ANC appeal, |
t hought it prudent to just perhaps shed Iight on that
alittle bit.

CHAI RPERSON CRI FFI S: | don't tend to
agree unl ess we can be persuaded ot herwi se. As now,
you are bringing the substance of the issue to fall

back on sonething that actually was found not to go
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forward, | don't find germane. Unless others have --

COW SSIONER M TTEN:  Well, | think --

CHAI RPERSON GRI FFIS: Ms. Mtten?

COW SSIONER M TTEN:  Wel I, | don't think
it's germane right now, but, | nmean, if the Zoning
Adm ni strator were to find, which he did not, as a
basis for his denial of the Certificate of Cccupancy
that there was sone parking issue, then that would
have to be taken up at a later tine, | think.

MR BROMWN: And, Ms. Mtten, that's ny
concern and unfortunately it has becone kind of a
slippery slope practice where an issue wll be
resolved as we're resolving the four corners of this
i ssue today. And then the Zoning Adm nistrator's
office will turn around and then raise this related
i ssue like parking, so that the --

CHAI RPERSON GRI FFI'S: | understand that,
but I don't think we can take al nost i nsurance appeal s
or insurance el enents under all appeals to make sure
that we go through. Frankly, | don't think I would
put the requirenent or the weight of the DCRA and t he
Zoning Admi nistrator present today to address that
issue, if it wasn't actually a decision that was, an
of ficial decision, nmade that is appeal abl e.

VR. BROVN: I under st and. Stil
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recogni zing nmy ongoi ng concern |ooking for a globa
resol ution and not a nickel and dine approach.

CHAI RPERSON GRI FFI'S:  Absolutely. Okay.

COW SSI ONER M TTEN: | think it's not
unlike sonetines when we get self-certified
applications, we only grant the relief that has been
request ed. If there is other stuff, it's not a
bl anket, you know, |ike, okay, you've been bl essed.
So we talk about parking, there could be sonething
el se, and | wouldn't want to give the inpression that
there is sonething that we all -- you know, that there
was sone understandi ng that we have adj udi cat ed every
possible issue. So | would like to just deal with the
ones that are in front of us, if we could.

CHAI RPERSON CGRI FFI S: Ri ght. Agr eed.

Very well. Okay. Anything else?

MR BELLO Just one nore |'Il tal k about .
Ckay. As to the denial of the Certificate of
Cccupancy, if | may, I'mjust going to go ahead and

read the text of section 3203.11. It says that "This
subsection shall govern the i ssuance of a Certificate
of COccupancy for the use of a structure or part
thereof if the establishment of the use is dependent
upon the erection, construction, conversion or

alteration of the structure or part thereof."
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Clearly, the need -- | should refrain from
the word, the use of the word, convert. The need to
reconfigure the existing apartnment building to a six
unit building requires a building permt. That is
wi t hout argunment. So this sectionis really witten
t o al nost guarant ee t hat once t he Zoni ng Admi ni strat or
issues a building permt and approves the use under
the zoning schene, that a Certificate of QOccupancy
shal | be issued, unless the building permt is either
-- vacated by the Building Codes' official, even if
it's for zoning reasons.

So it says -- it has conditions provided.
(A) "The use authorized shall be designated as a
proposed use of the tine of the application for the
buil ding permt on which the use depends."” There is
no argunment here that the building permt that M.
Tesfaye applied for clearly indicated the use to be
established as a six unit apartnent buil ding.

"The building permt shall be issued in
conpliance with section 3202." 3202 only speaks of
the necessary docunentation that would allow the
Zoning Administrator to be able to mke a
determ nati on and that determ nation was nade.

"At the time of the issuance of a buil di ng

permit that is required by this subsection, the
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proposed use shall be designated in the provisiona
Certificate of GCccupancy.” As testified a little
earlier, that provisional Certificate of Occupancy is
in the formof a Pre-Cccupancy Data Sheet.

"I ndeed, the use desi gnated in provi sional
Certificate of Occupancy shall conmply wth al
provisions of this title in effect on the date on
whi ch the building permit required by this subsection
is issued.” So all the elenents for issuing a
Certificate of QOccupancy have been conplied with by
t he applicant. The fact that the Zoni ng Admi ni strat or
woul d deny a Certificate of COccupancy that is the
natural culmnation of a building permt process
wi t hout vacating a building permt process in itself
is a judgnent in error.

And that will be ny testinony, sir.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. Questions?

COW SSIONER M TTEN: | had a few
guestions. | just want you to help nme with ny reading
of Zoni ng Conmi ssion Order 211. As | understand 211--
they start in to the order and these orders are so
short, | wish they were |onger, because often there
seens to be things left unsaid. But it says that, in

t he second paragraph, | think what they are saying is
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as you, | think, articulated, M. Bello, which is
there was this notion or it was pernmtted in the
ordi nance that these conversions could take place. It
wasn't narrow to apartnent house. |t was broader to
mul ti ple dwel lings.

And that the Comm ssion wanted to clarify
the intent so that the 900 square foot criteria
applied to apartnment houses and not these other
things. |Is that right?

MR. BELLO Not at all.

COW SSI ONER M TTEN:  Ckay.

CHAI RPERSON GRI FFI'S:  Go ahead.

COW SSI ONER M TTEN:  Hel p ne.

MR. BELLO Let ne just try to read what
t he second paragraph is.

COW SSI ONER M TTEN:  Ckay. Well, tell me

what the second paragraph says. Wat does it nean to

you?

MR. BELLO Well, here in pertinent part
is what it says. "This provision has been -- well,
let me just read it all. "The present Zoning

Regul ations currently permt an existing building to
be converted to a multiple dwelling, provided that
there is 900 square feet of |ot area for each dwel ling

unit proposed to be created.”
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COMM SSI ONER M TTEN: Ri ght . So broad

mul ti ple dwelling, not narrow apartmnment house.

MR. BELLO Exactly.

COW SSI ONER M TTEN:  Ckay.

VR. BELLO "This provision has
consistently been interpreted such that it is not
applied to multiple dwellings already in existence in
1958, since changing such buildings to apartnents
woul d not be a conversion to a nultiple dwelling."

COM SSI ONER M TTEN: Ckay. Let ne just--

MR. BELLO Al right?

COMM SSIONER M TTEN:  Let me just be with
that for a second. GCkay. ay. Gay. GCkay. Help
nme understand this part of it, whichis, I think, your
historical view and the sections, the introductory
sections of R-4 that you quoted was that there seened
to be sonme kind of proliferation of conversions and
they were trying to -- to apartment houses, and they
were trying to control that by inposing sone kind of
requi renent. And that's what having the m ni numl| and
area per apartnment was about.

MR. BELLO No, | believe ny statenent was
that in mapping the R-4 Zone --

COW SSI ONER M TTEN:  Yes.

MR. BELLO ~-- that the Zoni ng Commi ssion
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recogni zed that there had been, one, the existence of
multiple dwelling units in the R4 Zone in the areas
in which they were mapping them

COW SSI ONER M TTEN:  Ckay.

MR BELLO And then al so conversions had
occurr ed. But in controlling, you know, the
proliferation of future conversions, it set this
m nimum | ot area requirenment for other buildings that
were not already rmultiple unit dwellings as of that
dat e.

COMWM SSI ONER M TTEN:  Okay. Maybe | was
just going for a broad notion when | said that, but,
okay. | accept what you said. But one of the things
that the Comm ssion says further in this Oder 211,
this is the last sentence in the third paragraph is
"The Conm ssion finds that such a regulation would
prevent excessive density in the R4 District and
would tend to help stabilize those areas of the
District where the R-4 Zone is concentrat ed.

MR. BELLO Correct.

COM SSI ONER M TTEN:  Ckay. Rather than
me guess, what does that nean to you?

MR BELLO Well, to ne, what it nmeans is
that the broad interpretation which had been

hi storical in the Zoning Adm nistrator's office which
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allowed all types of multiple dwelling units to be
abl e be convert if they were pre-existing, the pre-
'58, and not being subject to the mninmum |ot size
requirenent, that it separated that issue for the
Zoning Administrator and said we believe that the
intent was always not to allow all types of multiple
dwel lings to be able to convert w thout being subject
to that mininmuml ot size requirenents, but only those
that were apartnent buil dings.

COM SSIONER M TTEN: | ' mgoing to have to
re-read this testinony, because there is a little
sl i ppage. I"m not fully understandi ng your point.
But ny point would be, and | would ask you to respond
to it, if there were an opportunity to interpret
conversion, which | want to talk to you about in a
mnute, from -- if it did relate to intensity,
woul dn't that go to the i ssue of preventing excessive
density?

MR. BELLG No, | don't think you can
reach that conclusion w thout first --

COW SSI ONER M TTEN:  Ckay.

MR. BELLO -- establishing the prem ses
of the order.

COW SSI ONER M TTEN:  Ckay.

MR. BELLO The prem ses of the order was
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that in allowing all types of nultiple unit buildings
t hrough the floodgate to be converted w thout being
subject to this requirenment, just because they were
pre-existing, they predated the effective date of the
Zoni ng Regul ations, that, one, they concluded that
they were rightfully and  historically being
i nterpreted. But they nade it nore restrictive by
elimnating other types of multiple unit dwellings,

except an apartnent house.

COMM SSI ONER M TTEN: Ckay. " m just
going to | eave that alone. |1'mgoing to conme back to
it. I'mgoing toread it and I'"'mgoing to read this
agai n. Let nme ask you this. In the way that the

ordinance is witten and the way that it s
interpreted, if you have a building that exists prior
to 1958 and you want to convert it to an apartnent
house in R-4, in making the conversion is the control
the 900 square feet of |and per apartnent?

MR. BELLO If you are not already a pre-
'58 apartnent house. That's correct.

COWM SSI ONER M TTEN: kay. So in the
i nterpretation whether you -- |I' musi ng the conversion
because there's a difference of opinion, | think with
at least the DCRA, about what constitutes a

conversion. But let's say you have a building that is
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of anple size that it coul d house many apartnents, but

it only has enough land -- say it could house very
easily. It istall andit's onasmll lot. It could
house very easily 10 units. It's got -- you know,

it's large. But it's only got enough |and for four.

So soneone cones in and they say well
|"ve got this -- maybe it's just a big house and they
want to convert it. So they cone in and they ask for
four and they get four. And then they -- there is
not hi ng stoppi ng themfromthen ranping that up to 10,
because they are now an apartnent house. Wat is the
control fromtaking that with the 900 square feet and
that limtation, getting, you know, your ticket
punched for okay, now, |'m an apartnment house. Wat
st ops sonebody fromthen basically what | think would
be exploiting the ordinance or exploiting the
interpretation to then getting nore units than would
have been intended in the conversion?

MR. BELLO One woul d hope that t he Zoni ng
Adm nistrator is doing his job diligently and
i nvestigating the history of the establishnent of that
use. The distinction is whether you existed prior to
the effective date of the Zoning Regul ation or that
you converted after. |f you convert a building after

May 12, 1958, based on the mninum | ot size that you
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are able to convert to, you cannot cone back for a
second bite at the apple and say oh, guess, what |I'm
al ready an apartnment building and | want to go up
nor e.

COW SSI ONER M TTEN:  Um hum

MR. BELLO | f the Zoning Adm nistrator
does his job, then he will be able trace the first
time of the establishnent of that use to post-'58.

COW SSI ONER M TTEN:  Ckay.

MR. BELLO And that will be enough for
himto deny that application.

COMWM SSIONER M TTEN:  Ckay. And so now
just tie it all down for ne. Wat specific use was
established for this property prior to 1958? 1Is it
apartnent house specific nunmber of wunits or just
apartnment house? VWhat does the Certificate of
Cccupancy say that established the pre-'58 use?

MR BELLO | think even DCRA is in
agreenent that the apartnment house wuse of this
property --

COM SSI ONER M TTEN:  |' mj ust aski ng you
a real specific question.

MR BELLO And I'mtrying to answer it,
Ms. Mtten.

COW SSI ONER M TTEN:  Ckay.
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MR. BELLG | believe it is a pre-'58

record of an apartnent house use.

COW SSIONER M TTEN: Do we have that in
the record? Can sonebody point ne to that?

MR. BROAN. I n one of ny subm ssions, and
| think it's ny original cross-appeal.

MR. TAYLOR: It's Cross-Appeal No. 2.
It's probably --

MR. BROMN:  Yes.

MR. TAYLOR Exhibit 3.

MR. BROAWN: That's right. There's a copy
of an April 14, 1967 C of O and beyond that a July 15,
1964 C of O for the property both referencing
apart nent house.

COM SSIONER M TTEN:  Ckay. Ckay. I'm
sorry. I'm in No. 2 and | see Certificate of
Cccupancy dated 1967 and then one in '64.

MR. BROAWN: It should be right behind it.

COW SSIONER M TTEN: | don't have that.

MR. BROMN: Ckay.

COMWM SSIONER M TTEN: I have an
application for a building permt. | have one dated
' 64 and one dated ' 67, but nothing that predates that.
|s there one?

MR. BELLO Not physically, but | can
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address t hat i ssue based on iy experience, Ms. Mtten.
| believe probably about seven years ago DCRA started
to scan old records of Certificate of QOccupancy into
conputer reads. | think you would find the records
over there and | hate to say they are largely
i nadequate. There are several ways that the Zoning
Adm ni strat or can establish the pre-existence of a use
dating back prior to May 12, 1958.

One is the Base Map and the Base Map
actually is indicative of every use by identification,
if it existed as of May 12, 1958. So while there may
be no physical record here, and | venture to say, in
fact, if we trace the -- if DCRAis able to provide or
they have on record the applications that are
attendant to the Certificate of GCccupancy, tracing
that history back to May, prior to May 12, 1958, |
think can be established very easily.

COW SSI ONER M TTEN: Vll, | think
sonmebody needs to do that, because if the assertion
is, and if | understood you correctly and there is at
| east part of our conversation, | think, | understood
very clearly, whichis in your view, if the apartnent
house existed, validly existed prior to 1958, then
there is no control over the nunber of units in the

apartnent house related to |and area. s that
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correct?

MR BELLO That's fair. That's correct.

COM SSIONER M TTEN: Okay. So it's very
i nportant then that we establish whether or not there
was a valid apartnent house use prior to 1958.

MR BROMN: Ms. Mtten, if | could refer
you to M. Crews' letter of March 22, 2006 where he
denies the C of O where in the second paragraph he
wites "Qccupancy records indicate that a previous C
of O was issued authorizing a nonconform ng use as a
three unit apartnent building."” This use predated the
current Zoni ng Regul ations, whichis May 12, 1958, and
goes on. So M. Crews has docunented or, in fact,
affirmed that the three unit building is a --

COW SSI ONER M TTEN: So you want us to
rely on M. Crews for sonme things, but not for other
t hi ngs?

MR, BROMNN: He --

COMM SSIONER M TTEN:  I'mjust saying it,
because | think it's inportant and | don't think M.
Crews' letter establishes the facts of it. And, you
know, we're here and we're supposed to nmake an
interpretation and | think all the facts that bear on
that interpretation need to be in the record. And so

i f anybody can provide us with sonething, even if --
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MR. BROMN: Ckay.

COW SSI ONER M TTEN: If it's not the
Certificate of OQccupancy, if it's the kind of evidence
that M. Bello says that the Zoning Adm nistrator
woul d rely on in the absence of a valid Certificate of
Cccupancy i ssued by the Governnent, thenlet's seeit.

VICE CHAIR M LLER: | have to say this
would be one instance in which it would be very
hel pful if M. Crews was here, but perhaps DCRA can
answer that, because it appears that M. Crews was
relying on records, occupancy records indicate.

MR. TAYLOR: Well, | guess, it would be
appropriate then to ask M. LeGant if heis privy to
what docunments M. Crews was relying upon.

MR. LeGRANT: Vell, ny review of the
record has found only what | think was provided to the
Board, the Certificates of Occupancy in 1964 and 1967
that state it is an apartnment house.

MR. TAYLOR So do you have specific
knowl edge of what M. Crews neant?

MR, LeGRANT: No.

CHAI RPERSON GRI FFI'S:  Were el se did you
investigate to find Certificate of QOccupancies for
t his?

MR. LeGRANT: | sinply |ooked at the
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records that we have that have been submtted to the
Board in regards to the use shown in those two
Certificates of QCccupancy.

CHAI RPERSON GRI FFI'S:  Okay. So did you at
all look into the records at DCRA to see if there was
any additional Certificate of Cccupancy?

MR LeGRANT: | did not.

CHAI RPERSON GRI FFI'S:  Okay.

MR. BROMN: And putting aside that, if |
coul d, the docunentation question and we can certainly
attenpt to and I think the Ofice of Zoning has a Base
Map where you keep the official records of the Zoning
Map, which we have one in our office that we can
certainly provide that. But putting aside that and
accepting M. Crews at his word that it existed pre-
1958 --

MR TAYLOR Excuse ne. M. Brown, he
does not say pre-'58, does he?

CHAI RPERSON GRI FFI'S:  Yes, he does.

MR. BROWN:  Yes, he does.

CHAI RPERSON  GRI FFI S: The  second
par agr aph.

MR. BROMN: But l|eaving that aside for a
second, we're here and we need to focus in on the

rule, for instance, where -- the interpretation, the
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rule of the regulations and at | east focus in on that
for purposes of our understanding today. And if we
need to docunment the record --

COM SSIONER M TTEN:  Well, I'mtrying to
say, okay, if I think M. Bello is 100 percent correct
t hen there has to be sonet hing that establishes, there
has to be a docunent or there has to be sort of I|ike
a trail of bread crunbs that establishes to the
Board's satisfaction that the apartnent house use
exi sted pre-1958.

Al I"masking for is for soneone -- and
| would think it would be good for your side, that
woul d be sonet hi ng that your side would want to put in
the record, sonmething to convince us that that's true
because then the rest of your argunent falls nicely
into place. But if you don't start there, then the
rest of it is -- you know, there's a question marKk.

MR. BROMN: And the sane difficulty that
apparently the city has had, we have had. The records
t hat we have found we have given you. Now, we can go
back and | ook at those alternative sources to provide
that, but based on M. Crews' letter is wasn't an
issue. And just in the same token that you didn't
want to go beyond t he question of parking, | think to

limt ourselves to the issues that M. Crews has
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raised, if that's how we need to --

COWM SSI ONER M TTEN: | think you're
tryingto-- | think you're stretchingalittle bit to
go there because this is very gernane to the issue
that was raised by M. Crews in denying the appeal.
Parking is, you know, over here. This is right on
point. This is definitely in the nei ghborhood of what
we' re tal king about.

CHAI RPERSON GRI FFI'S:  But - -

COW SSIONER M TTEN:  So let's not --

CHAI RPERSON  GRI FFI S: But it's not
contested. | think that's what is being said.
MR. BROMN: Yes. | nean, putting it in an

overly legalistic term he has nmade an adm ssi on.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BROMN: And | don't challenge that
adm ssion. Now, | provided informati on nore so than,
quite frankly, he has provided, the best information
| have avail able, but | don't have the sanme access to
the records, but it's not anissue in M. Crews' eyes.
He certainly hasn't raised it.

CHAI RPERSON CRI FFI S: Good, and | think
we're clear on that. W're clear on the letter and
Ms. Mtten is bringing up a point though that needs to

be addressed. So obviously we're going to keep the
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record open for additional filings on that to see if
there's additional docunentation for the pre-1958
Certificate of COccupancy and vyou have already
indicated that there is one nore resource to | ook at
that isn't necessarily in the record.

MR BROMN: And we w il redouble our
efforts.

CHAI RPERSON GRI FFI S: Excel | ent. Ckay.
Fol | ow-up questions? Yes, Ms. Mller?

VICE CHAIR M LLER Ckay. | think I just
want to zero in. Basically, what is at issue is
whet her the ZA nade an error and the error alleged is
with respect to 401.3 requiring a mninmum lot, a
m ni mum 900 square feet per unit application to this
bui l di ng and that the argunent is, as | understand it,
that 401.3 doesn't apply because, in fact, a
conversion didn't take place at all, because it was an
apartnent building and continued to be an apartnment
bui | di ng. And, therefore, that provision in 401.3
regardi ng conversions to apartnent houses does not
apply to this situation. |Is that right?

CHAI RPERSON GRI FFI'S: A pre-1958.

VICE CHAIR M LLER. Because it was pre-
1958.

MR. BELLO That's correct.
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VICE CHAIR M LLER: Because it was pre-

1958 and because it's not a conversion, because it's
the same use. It was apartnent house to apartnent
house as opposed to a single-fam |y house dwelling to
apartnent house or whatever. |Is that right?

MR BELLO That's correct, Ms. Mller

VICE CHAIR M LLER And could you just
confirm to ne how we know that interpretation is
correct that this is not a conversion under 401.3? 1Is
it because of 211, Comm ssion Order 2117

MR. BELLO Well, it's not only because of
Zoni ng Commi ssion Order 211. It actually involved --
| think the anendnent under 211 was actually triggered
by an appeal case before the Board of Zoning
Adj ustnent, and that case centered on this very
guesti on.

And the Board of Zoning Adjustnent
affirmed the history of interpretation of the Zoning
Adm nistrator's office and baited the Zoning
Comm ssion to do sonething about it because the BZA
Menbers felt that there probably was sone nerit in
controlling for density purposes the proliferation of
conver si ons.

So if the Zoning Commi ssion wanted to go

all the way, they certainly had the opportunity to do
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so in this order, but | think where they went is very
cl ear.

CHAI RPERSON GRI FFI'S: O her questions?

VICE CHAIR M LLER Vell, ny other
guestion just was you cited sone Zoning Regul ation
about once you get the building permt that you're
al nost guaranteed to get the Certificate of Cccupancy
or something to that effect, and | just mssed the
regul ati on you were citing.

MR, BELLO  3202.

CHAI RPERSON GRI FFI'S: 3203. 11.

MR BELLO  3203.11, |I'msorry.

CHAI RPERSON GRI FFI'S: 3203. 11.

VICE CHAIR M LLER.  What ?

CHAI RPERSON GRI FFI'S: 3203.

VICE CHAIR M LLER:  Yes.

CHAI RPERSON GRI FFI'S: . 11.

VICE CHAIR M LLER. Thank you.

CHAI RPERSON GRI FFI'S: Ot her questions from
t he Board? Cross?

MR. TAYLOR: | have no questions for him
at this tinme.

CHAI RPERSON GRI FFI S: Ckay. Anyt hi ng
el se, M. Brown?

MR. BROMAN: No, that concl udes our case in
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chi ef subject to our right to closing argunents and
rebuttal .

CHAI RPERSON GRI FFI' S:  Good. Let ne assess
time for your case presentation. How nmuch tinme do you
think you will need?

MR. TAYLOR: | guess no nore than what the
applicant --

COURT REPORTER: Use the m crophone.

MR. TAYLOR |I'msorry. I'msure it wll
take no | onger than the applicant took. Since --

CHAI RPERSON GRI FFI S: Il will afford you
all the tine you want. However, | just want to get
just an esti mate.

MR TAYLOR | will endeavor to be as
brief as possible and | would like to have it
concluded within a hal f hour.

CHAI RPERSON GRI FFI'S:  Excellent. | think
that's appropriate. Do we want to just take two
m nutes and stretch your |egs and cone back to that?
Let's do. Let's take -- and we will be fast, but
let's stand up for a mnute.

MR. TAYLOR. Okay. Let's see for a mnute
here.

(Whereupon, at 7:26 p.m a recess until

7:36 p.m)
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CHAI RPERSON GRIFFI'S:  Actually, we were

committed to concluding tonight, so I'm a little
concerned about ANC then. Are we assuning that they
aren't making a case in this?

MS. BAILEY: Yes, M. Chairnman.

CHAI RPERSON GRI FFI'S: Did he give you any
i ndi cati on?

MS. BAILEY: The ANC has left. They told
nme that they were going to | eave so --

CHAI RPERSON GRI FFI S:  kay. What do we do
with that?

VICE CHAIR MLLER. They didn't ask that
the record remain open or anything |like that?

MS. BAILEY: No, they didn't specifically
ask that the record renmain open for them to file
anyt hi ng, no.

VICE CHAIR M LLER.  Ckay.

CHAI RPERSON CRI FFI S: Ckay. A little
pati ence woul d have served, but there it is. Let's
nove ahead.

MR. TAYLOR: Thank you, M. Chairnan
From the point of view of the District of Colunbia,
it"'sregrettable that we weren't abl e to concl ude here
in about 10 m nutes.

W believe this is an extrenely sinple
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case that iif beyond the plain |anguage of the
regul ations wi thout any particular spin applied to
t hem and based on the precedence of this body, which
are subsequent to any precedent which was rightfully
or wongfully cited by M. Tesfaye, this is a very
sinple case where your guidance nandates that the
Certificate of QOccupancy not be granted.

The primary case in that regard woul d be
t he appeal of Marsel Elliott, which | suspect you have
in front of you.

CHAI RPERSON GRI FFI S: Application No.
15657.

MR TAYLOR That is correct. And I'm
going to ask M. LeGant to walk through the
application of the Ofice of the Zoni ng Adm ni strat or
of that decision.

CHAlI RPERSON GRI FFI S: I"mnot -- of the
1992 deci si on?

MR. TAYLOR Yes, howthat was applied to
the instant matter.

CHAI RPERSON GRI FFI'S: Okay. That nmkes
sense.

VICE CHAIR M LLER  How - -

COM SSIONER M TTEN:  Can | just ask?

VICE CHAIR M LLER  Yes.
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COWM SSI ONER M TTEN: What is the exhibit

number or what is it attached to?

CHAI RPERSON CRI FFI S: Oh, you didn't
provi de the actual case in the record, did you?

MR TAYLOR | don't believe I did.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR TAYLOR Your decisions are not
automatically a part of your record?

CHAI RPERSON GRI FFI'S:  No, not physically.
W have -- we were provided a copy because we asked - -

MR. TAYLOR  Oh.

CHAl RPERSON (RIFFI'S:  -- our attorney to
provi de those.

COM SSI ONER M TTEN:  Onh, okay, great.

CHAI RPERSON GRI FFI'S: | ' msorry you didn't
have it.

COMM SSIONER M TTEN: | just wanted to be
sure that | had everything that everyone el se does.

CHAI RPERSON GRI FFI'S: Do you have a copy?

UNI DENTI FI ED SPEAKER: | have a copy.

CHAI RPERSON GRI FFI'S:  Okay.

COMWM SSIONER M TTEN:  |' m r eady.

CHAI RPERSON GRI FFI'S:  Maki ng copi es.

VICE CHAIR M LLER Can | ask what is

goi ng to happen here? 1| don't really understand. M.
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-- it's LeG ant?

MR, LeGRANT: Yes.

VICECHAIR MLLER. Yes. Howis it you're
going to walk us through this order? 1It's not like
you weren't -- you didn't issue the order.

MR LeGRANT: Well --

VICE CHAIR M LLER | nmean, it's a BZA
or der. You weren't involved with this order, were
you?

MR LeGRANT: Not with the order. ' m

going to speak to the application of the ordi nance and
t he bases that -- ny understandi ng of the application
of the ordinance on this case, just pure application
of the Zoni ng Regul ati ons and the deficiencies of this
application and why the Zoning Adm nistrator denied
the application of the Certificate of QOccupancy, and
| will go to those three points.

VICE CHAIR MLLER. Ch, okay. | thought
he neant you were going to walk through this Elliott
case. (kay.

MR. LeGRANT: Ckay.

VICE CHAIR M LLER | m sunder st ood.
Thank you. Sorry.

MR. LeGRANT: So the basic deficiency of

this case is that there is a mninum| ot area of 900
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square feet that we believe applies to the conversion.
It's section 401. The lot size in question is 1,710
square feet. Six units require 5,400 square feet or
six tinmes 900 square feet. It's the basic density
i ssue here. The second point is that the parking
space di nensions of the --

MR. BROMN: Excuse nme. W have already
excluded that issue from-- see, that was --

CHAI RPERSON GRI FFI'S:  Your mi ke.

MR. BROMN: Ch, excuse ne. That was ny
concer n.

CHAI RPERSON GRI FFI'S:  Under st ood.

MR BROMN: And that's why | raised the
i ssue.

CHAI RPERSON GRI FFI'S:  But we don't have a
second concern on parking issues in this.

MR. LeGRANT: Ckay. kay.

CHAI RPERSON GRI FFI'S:  Let's stick to 401.

MR. BROAWN: Okay. But for the record, it
does note that the Zoning Adm nistrator's office and
perhaps not M. LeG ant, but having not disclosed the
i ssue previously in their letter, it's on his mnd.
And so it does give pause for concern which
unfortunately may lead to areturn visit, but we'll --

CHAI RPERSON GRI FFI'S: How nuch nore do you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

281

know of that's on the mnd of the Zoning
Adm ni strator? | ndeed. | understand. And | just
don't know howto deal withit. | mean, it just opens
us up to sonething we can't --

MR.  BROMN: | agree with you and |
understand, and |I'mjust venting ny frustration.

CHAI RPERSON GRI FFI'S:  Okay.

MR BROMWN: And we'll nove on.

CHAI RPERSON GRIFFI'S: That's what we're
here for.

MR. LeGRANT: Ckay.

CHAI RPERSON GRI FFI'S: O nmaybe not.

MR LeCGRANT: So the deficiencies of the
par ki ng space dinensions and the driveway grade are
excl uded?

CHAI RPERSON GRI FFI'S:  Absol utely.

MR. LeGRANT: Ckay.

CHAI RPERSON GRI FFI'S:  Ww, what was t hat?

MR. LeGRANT: Those were aspects that the
-- ny reading of the plans and the diagrans, the
i nspection report spoke to those issues, but |
won't --

CHAI RPERSON GRI FFI'S:  But there has been
no official action fromthe Zoning Adm nistrator or

would we anticipate one at this late date on the
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i ssuance of the permt or the i ssuance or non-i ssuance
of the Certificate of Cccupancy? So for us it's a not
germane and jurisdictional question.

MR. LeGRANT: Ckay.

CHAI RPERSON GRI FFI'S:  So we just stick to
t he 401. 3.

MR, LeGRANT: 401. 3.

CHAI RPERSON GRI FFI S: 4 or whatever
section you want to rely to, but that is obviously
what M. Crews cites in his letter for not issuingthe
Certificate of Qccupancy.

MR, LeGRANT: Yes.

CHAI RPERSON GRI FFI'S:  As wel |l as 2000 and
sormet hi ng.

MR. LeGRANT: | don't know. Do you have
any further questions of ne?

MR.  TAYLOR kay. Do you feel
confortable? Well, | can do that as part of our
sumation. Let me go to sone other areas then. We'l|
doit this way. |If you would, I'mgoing to ask you to
take a |l ook at Certificate of Occupancy 60942, the one
that was issued in 1967

And what portion, if not all of the
building, isthis -- is covered by this Certificate of

QCccupancy?
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VR LeGRANT: This Certificate of

Cccupancy states that permssionis granted to United
Church of God I ncorporated to use the first and second
floors of the building, and it described the |ot and
square nunber of the prem ses, 1124 E Street, for the
fol |l ow ng purposes, apartnent house. And, again, the
date is April 14, 1967.

MR. TAYLOR I n your reading of the plans
-- let's nake this sinple. Gab the m ke so we don't
have to keep swi tching.

MR. LeGRANT: Sure.

MR. TAYLOR: Do the plans that were
approved at one tine by DCRA limt thenselves to use
of the first and the second floors as dwelling units?

MR. LeGRANT: The plans show use of the
first floor, second floor and basenent.

MR. BROAN: M. Chairman, the plans, while
|"m sure they exist, but they are not part of the
record and it gives ne concern that, you know, at this
| ate date we're goi ng down that path.

CHAI RPERSON GRI FFI'S:  Not ed.

MR TAYLOR It gives me great concern
that he, mny opposing counsel, is willing to have you
take at face value his certification that there is no

change and the previous Certificate of GCccupancy
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sufficiently covers the current plans when the
Government is not allowed to bring rebuttal forward on
t hat issue.

CHAI RPERSON GRI FFI'S:  |' mnot sure howthe
pl ans rebut the notion of the three unit, six unit
apartnent buil ding as not a conversion.

MR. TAYLOR: The germane part of this is
that the Certificate of Occupancy that was in effect
prior to M. Tesfaye's ownership of the building
all omed use of the first and the second floors for
purposes of an apartnent house. There is no
Certificate of Cccupancy of which | amaware that has
ever allowed the basenment floor of the building to be
used as an apartnent house.

CHAI RPERSON &Rl FFI S: l"m not sure |
under st and.

MR. TAYLOR: That is why Certificates of
Cccupancy specify that this portion of a building may
be used for a specific purpose. You are being asked
to essentially rule that the entire structure should
be certified as suitable for apartnent house use.

CHAI RPERSON @GRl FFI S: What was the
basement certified for?

MR. TAYLOR: To our know edge, not hing.

CHAI RPERSON  GRI FFI S: It was just a
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basenent. | see. So I'mnot sure the plans help us
then. Let's just get tothe Certificate of Cccupancy.
|s there a preclusion of an area in the Certificate of
Cccupancy that you're getting to?

MR. TAYLOR  Yes.

CHAI RPERSON  CRI FFI S: What is the
precl usi on?

MR TAYLOR  Areas outside the first and
second fl oor which in this case woul d be the basenent.

CHAI RPERSON GRI FFI'S: Okay. So the point
that the first and second floor, as listed on the
Certificate of Cccupancy, read precluding or
prohi biting apartment use in the basenent.

MR. TAYLOR And there is no pre-1958 use
of that space as an apartnent house or as any kind of
dwel l'ing unit.

CHAI RPERSON GRI FFI'S: M. LeGrant, is that
the way it's revi ewed?

MR LeGRANT: Yes. Wien we | ooked at
Certificates of Gccupancy, there is that provision to
speci fy which portions of a structure are authorized
for the use and this is consistent inthe Certificates
of Qccupancy that | have reviewed to date.

CHAI RPERSON GRI FFI'S: And so what would

t he basenent floor be prohibited to be used as?
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MR.  LeGRANT: Vell, any residential

apartnent use could not be extended to the basenent
| evel .

CHAI RPERSON GRI FFI'S:  Just single-famly
homes in the R4 could go in the basenent.

MR BROAN: | nean, besides the fact that
the plans and all this isn't before the record, |I'm
not so sure it's relevant because, one, we have
established through M. Crews, subject to our
provi di ng additional backup information, this is a
pre-1958 three unit apartnent building. Beyond that
the fact that it's the first and second fl oor and not
t he basenent or for the basenment, the first and second
floor isn't relevant. The fact that it's an
apartnent, pre-1958 apartnent building --

CHAI RPERSON CGRI FFI S: Ri ght . W'l et
you - -

MR TAYLOR So in other words, M. Crews'
unsubstantiated statenment is to be given nore wei ght
than the actual Certificate of OQOccupancy that is
before you. That nmkes no sense.

CHAI RPERSON GRI FFI S: Wll, no, we're
asserting. W're trying to understand t he argunent of
whi ch you're naking --

MR TAYLOR: Yes.
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CHAI RPERSON GRI FFI S: -- in your case

presentation, not weighing the validity of one's
words. Gkay. So | understand.

MR. TAYLOR: And as far as questions for
the witness, | nmeant that | am going to be kind of
junpi ng around back and forth because the prinmary
argunment, as stated last nonth, is a |egal argunent
for which | will take responsibility for maki ng nysel f
either as part of a closing or at your direction as
part of our presentation.

CHAI RPERSON GRI FFI'S: Okay.

VICE CHAIR M LLER: | just want to say
something. |'mnot sure where you' re going, but the
way | see this is this is an appeal of an action by
the Zoning Administrator and that action was the
denial of a Certificate of CGccupancy and the grounds
for that was the ZA's interpretation of a regul ation.

So it seens to ne that that's what is at
i ssue and not that we don't go into areas -- |like he
didn't say that it didn't apply because the buil ding
didn't exist before, it wasn't an apartment house
before 1958 or, you know, a certain floor wasn't used
that way. | nmean, the reasoning that is being
challenged is his interpretation of that regul ation.

And, secondly, there has been an est oppel
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argurment, so wouldn't your case go to those two
i ssues?

MR. TAYLOR It does, but see now, this --
and forgive ne, this is -- this cones back to sone of
the difficulties last time and why M. Crews was not
her e. The -- what you are asking for is a |egal
argumrent and | am prepared to nmke that | egal
argument, but at your request | have M. LeG ant here.
And so if you would like for ne to go ahead and
explain the legal argunment, | would be very happy to
do so at this point.

VICE CHAIR M LLER: | just want to say
just so that |I'm not m scharacterized or you don't
m sunderstand ne, the only factual issues that | can
see inthis appeal relate to the question of estoppel.
So | don't want to preclude. "' m not saying, you
know, if you have a witness that is going to rebut

something that the appellant said that relates to

estoppel then, you know, |'mnot saying you shoul dn't
do that. [|I'mjust saying --

MR.  TAYLOR: And | appreciate that
statenent. | will try to go that directionand | will

give the legal argument on the question of the
interpretation of the regulation if that s

satisfactory to the Board.
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CHAI RPERSON GRI FFI'S:  Yes. | don't want

to termnate prematurely M. LeGant's testinony
because | don't totally agree that it's just -- that
there is just a fact base in the estoppel. There is
fact base in ternms of understanding how 401.3 was
applied and we have heard from an expert w tness how
that would be applied globally. Now, we have the
Zoning Admnistrator, M. LeGant, representing a
speci fic of how that has been appli ed.

So, essentially, it's -- and you have
stated it in there. Mybe that's enough, but | don't
-- it iscritical to have had that as testinony and |
woul d be open to hearing a little bit nore if there
is. And if not, then absolutely, let's nove on to the
| egal anal ysi s.

MR. TAYLOR: Ckay. Then let nme just tie
up a few | oose ends here. M. LeGant, do you agree
that the Zoning Regul ations have an interest in the
proliferation of the density of a nei ghborhood?

MR. LeGRANT: Yes, one of the prinmary
pur poses of zoning is to regul ate the density of uses.

MR. TAYLOR: And does that apply to the
instant matter in your opinion?

MR, LeGRANT: Yes.

MR. TAYLOR And could you explain that a
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little further?

MR. LeGRANT: The -- changi ng the use from
three units to six units constitutes changing the use
in the way that it triggers other zoning standards.
For exanple, the parking spaces aside, there is a
parking requirenent that is keyed to the nunber of
units. Many Zoning Regulations are keyed to the
nunber of units. That's one of the basic aspects of
what we regulate. W |ook to what are the nunber of
units in a particular application so as to determ ne
what regul ati ons apply.

MR. TAYLOR: As you interpret regul ations,
is there any way for that building to be turned into
a 1,000 wunit apartnment and still follow the
regul ati ons?

MR LeGRANT: It would have to neet not
only the mninmm]lot standard of 900 square feet per
unit, but all the other applicable standards that
would apply in ternms of the building envel ope, the
size of the building, the parking, as | had nentioned
bef ore. Those would be the basic aspects of
regul ating that type of use.

MR. TAYLOR: Ckay. Okay. Was a Stop Wirk
Order ever issued on this project?

MR. LeGRANT: Yes, inthe record there is
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an exanpl e of a Stop Wrk Order issued for, | believe,
wor k occurring on Sundays that was i ssued. | can | ook
it up. | believe it was in August 2005.

MR. BROAN: M. Chairnman, one, they are
not part of the record. Two --

COURT REPORTER: M crophone.

MR BROWN. Sorry.

MR. LeGRANT: Ckay.

MR.  BROMWN: Those aren't part of the
record. |"m not so sure how gernmane they are and
two, Stop Wrk Orders by and | arge are buil di ng code-

rel ated not zoning issues. So we're kind of

mar chi ng --

CHAI RPERSON GRI FFI S: But can be zoning
i ssues.

MR TAYLOR Well, it --

CHAI RPERSON @RI FFI S: Was it in the
record?

MR. TAYLOR It goes to the estoppel
i ssue. W have had testinony today that there were no
Stop Wrk Orders ever issued.

CHAI RPERSON GRI FFI'S:  Right.

MR. TAYLOR: And that --

CHAI RPERSON GRI FFI S: | don't have any

problemwth it.
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MR. TAYLOR And that therefore --

CHAI RPERSON GRI FFI S: Are they in the
record? Have you submitted then? Do we have physi cal
copi es of thenf

MR. TAYLOR: Not at this point.

CHAI RPERSON GRI FFI'S: Okay.

MR. TAYLOR | woul d be happy to go ahead
and submt now.

CHAlI RPERSON GRI FFI'S: Good. W need t hose

in.

MR. TAYLOR  Ckay.

MR BROM: | nean, | wll --

MR TAYLOR O if it's better, | wll
submit -- I will send over subm ssions tonorrowif it
is easier for -- or nore convenient.

CHAI RPERSON GRI FFI'S: No.

MR. BROAWN. Certainly, | mean, we need to
be careful because even if it occurred, which | deny,
wor k on Sunday does not rise to the | evel and we have
to be focused, does not rise to the |evel of sonehow
underm ni ng an estoppel argunment. | nean, that's --
| nean, context is inportant. | mean, let's --

COWM SSI ONER M TTEN:  Coul d we maybe j ust
kind of fast forward over a little bit of this which

is how many Stop Wrk Orders were issued?
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CHAI RPERSON GRI FFI'S:  Ri ght.

MR. TAYLOR Do you have any know edge of
ot her Stop Wrk Orders that --

MR. TESFAYE: That's the only one that |
have - -

COWMM SSI ONER M TTEN: Ils the only basis
for the issuance of the Stop Wrk Oder work on
Sunday?

MR. LeGRANT: You certainly can read what
it states. Violations, no work on Sundays, 7:00 a. m
to 7:00 p.m Mnday through Saturday only. The
official is Juan Scott.

CHAI RPERSON GRIFFI'S: So that's it.

COW SSIONER M TTEN:  Could we -- in the
interest of nobving along, what is the relevance of
t hat ?

MR. TAYLOR: W have testinony that there
were no Stop Wirk Orders issued and that was being
used to lay the foundation for the justifiable and
reasonabl e rel i ance upon t he DCRA decision. It's also
bei ng brought forward as support for the el ement that
there was no notice provided --

CHAI RPERSON GRI FFI'S:  Okay.

MR, TAYLOR -- to M. Tesfaye.

CHAlI RPERSON GRI FFI'S: Understood. Soit's
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rebuttal, it's rebuttal to the testinony.
MR. TAYLOR: And so I'mjust sinply --

CHAI RPERSON CRIFFIS: W got it, we got

MR. TAYLOR -- discrediting.

CHAI RPERSON GRI FFI'S:  Let's get in there.
Which is rebutting the statenent that there were no
Stop Wrk Orders. | think that the substance and
rel evance the Board will take up. Wether that goes
to any zoning issue is pretty clear. It does not
unless |I'm unaware of working on Sundays in the
regul ations and we' Il deal with it accordingly. GCkay.

COWM SSI ONER M TTEN: | guess what | woul d
like is, you know, we have had this thing with the
Certificate of COccupancy doesn't apply to the
basenment. That is off target. W have a Stop Work
Order that is not germane. That is off target even
t hough naybe M. Tesfaye said sonething to the
contrary. It still doesn't matter, so could we just
like get to the heart of it?

CHAI RPERSON GRI FFI'S:  Right.

MR. TAYLOR: Ckay. And, finally, let's
see. M. LeGant, is it the current practice of the
Ofice of the Zoning Adm nistrator when issuing

Certificates of Qccupancy to list the nunber of units
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for which the certificate covers?

MR, LeGRANT: Yes.

MR. TAYLOR: Wiy is that?

MR. LeGRANT: That is as | spoke earlier.
Several Zoning Regul ations are keyed onto the nunber
of units. In the interest of future regulation of a
particul ar use, we need a record and a baseline at a
future point when there is a question about the use.
W need that established and that Certificate of
Cccupancy i s the docunent that establishes the use and
t he nunber of recognized units.

MR. TAYLOR: kay. Thank you. | would

like to go ahead and make the |l egal argunent at this

poi nt .

CHAI RPERSON GRI FFI'S:  CGood.

VICE CHAIR MLLER Could | ask a
guestion?

CHAI RPERSON GRI FFI S: Let's just take
gui ck questions of this and we'll get some cross and

then we can go straight into that. Starting on that,
you have indicated it's current practice to list the
nunber of wunits in the C of O for an apartnent
building as it's issued. |Is that correct?

MR, LeGRANT: Yes.

CHAI RPERSON GRI FFI'S: And when did that
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current practice start? Do you know?

MR LeGRANT: | do not know.

CHAI RPERSON GRI FFI'S:  And the Cof Ois on
record here. Are there a listing of nunber of units?

MR LeGRANT: The two C of Os that -- no,
not the 1964 nor the 1967.

CHAI RPERSON GRI FFI'S: Okay. It just lists
apart ment .

MR. LeGRANT: It says apartnment house.

CHAI RPERSON GRI FFI'S: Okay. M. Mller?
" msorry, thanks.

VICE CHAIR MLLER M. LeGant, are you
famliar with Zoni ng Comm ssion Order No. 211 and BZA
Order 124347

MR, LeGRANT: Yes.

VICE CHAIR M LLER: And is that sonething
that you consider in applying the regulation that
we' re tal king about, 401.3?

MR LeGRANT: In addition to this case is
the Elliott case, which | believe is going to be set
forth in the | egal argunent.

VICE CHAIR M LLER: " m just wondering
just in your practice, did you look to the Zoning
Comm ssi on order or do you |l ook to that order? Do you

factor that order in? How do you reconcile that
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order?

MR. LeGRANT: Ckay. | believe that the
Elliott case is nore germane to the subject matter.
The Elliott case speaks to the mnimum|lot size that
is required for apartment house units, including the
conversion of apartnent house use.

COM SSIONER M TTEN:  To that point, |et
nme just maybe get a little bit nore specific. Do you
or have you considered in issuing Certificates of
Cccupancy Zoni ng Comm ssi on Case No. 2117

MR, LeGRANT: No.

COWM SSI ONER M TTEN: Ckay. Did you
consi der Application No. 15657 which is the Elliott
case? Did you consider it, not are you presenting it
to buttress your argunent? Did you consider it?

MR.  TAYLOR: By the terms of your
guestion, that sounds like a question for M. Crews.

MR, LeGRANT: Yes.

COWM SSI ONER M TTEN: Wl |, did DCRA t ake
it into consideration?

MR LeGRANT: Vell, DCRA takes it into
consi derati on.

COW SSI ONER M TTEN:  Now or then?

MR LeGRANT: Well, since it was issued.

COM SSI ONER M TTEN: So you take BZA
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orders into consideration, but not Zoning Commi ssion
orders into consideration?

MR LeGRANT: The date of the Elliott
case, which is --

COWMM SSI ONER M TTEN: It's really -- |1
don't want to -- |1'm just asking you a general
guesti on.

MR. LeGRANT: Ckay.

COW SSI ONER M TTEN:  You t ake BZA orders
i nto consideration, but not Zoni ng Conmi ssion orders?

MR LeGRANT: No, both are taken into
consi derati on.

COW SSI ONER M TTEN: Ckay. On the
Elliott case, and you have to forgive ne if | haven't
read it through thoroughly, but nmy scanning of this,
it doesn't indicate that in this particular case that
the apartnent house use was -- that the apartnent
house use existed prior to 1958. Is it your viewthat
this was a conversion, that apartnent house use
exi sted prior to 1958? Point nunber 5 and what?

MR. TAYLOR  You're | ooking at the wong
case, Matt.

MR. LeGRANT: This is the other one here.

MR TAYLOR: This is the Elliott case

ri ght here.
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VR. LeGRANT: Ri ght, and it was

constructed in 1948.

COW SSIONER M TTEN: It was constructed
in 1948, but the building was constructed i n 1948, but
did the apartnment house use exist prior to 1958?

MR, LeGRANT: Yes.

CHAI RPERSON GRI FFI'S:  Speak up. |

don't --

MR LeGRANT: Yes, yes.

COW SSI ONER M TTEN:  Yes, it did?

MR, LeGRANT: Yes.

COWM SSI ONER M TTEN:  And what do you base
t hat on?

MR LeGRANT: Well, the -- it states that
a three story plus basenment apartment buil ding was
constructed in 1948.

COWM SSI ONER M TTEN:  Wbul d you say that
one nore -- just say it one nore time. |'msorry.

MR LeCGRANT: Yes. In the Elliott case,

it describes that a three story plus a basenent

apartnent buil ding, which was -- that was constructed
in 1948.

COM SSIONER M TTEN: | see that. | guess
|"mjust -- knowi ng howthis case may not have been --
obviously, the issue that the -- | don't know, what do
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you call it, those guys, M. Tesfaye and his crew

MR, LeGRANT: Yes.

COW SSI ONER M TTEN:  Their assertion is
that it's very inportant whether or not the apartnent
house existed prior to 1958 or not.

MR, LeGRANT: Yes.

COW SSI ONER M TTEN: So |'m suggesting
perhaps that that is not enough of a basis because it
could just be a sentence that the distinction isn't
being -- that the purpose of the sentence isn't to
make the distinction.

MR. TAYLOR. Maybe if | could help clarify
t hi s.

COM SSIONER M TTEN:  Woul d you turn on
your mi crophone?

MR. TAYLOR: Thank you. |If you would | ook
at page 1, paragraph 5 where it says "lInasnuch as the
apartnent building predates the current zoning
requirenents of the R4 District, the structure and
the use of the structure have been grandfathered."
While it does not specifically state the use prior to
1958, the fact that the use was grandfathered | think
is a reasonabl e inference to nmake.

COM SSI ONER M TTEN:  Ckay. There again

" mjust wondering, because to say the current zoning

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

301

requi renents, that's current as of 1992. It's not 100
percent clear to me. | would be very interested how
inrelying on this particular case, which | think is
interesting, how the fact pattern is parallel. And
maybe you can't tell fromthe order. WMaybe you can't
nail it down. But if you're going to take into
consideration this zoning order, there are other
zoni ng orders that are germane.

So could you tell us how you reconcil ed
the other cases with this interpretation?

MR. LeGRANT: Right. | think the question
is what is nore germane and the Elliott case speaks to
the conversion of an apartnent building that was
clearly built before -- that was described in the
record as existing prior to 1958.

So nowthat, | think, speaks to that. W
have a case here that for an apartnment building
conversion, we have an order that is very specific.
| think the other case spoke to a conversion of a
room ng house to apartnment units. And in this case,
it's apartnents to apartnents.

COM SSI ONER M TTEN:  Wel |, just based on

my struggles with M. Bello, | think there is -- |
nean, | did get sone clarity out of the conversation
and | would -- | nmean, | seriously would urge you to
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revisit what 211 says and at | east nake an argunent to
t he Commi ssion nore than you have so far or do it in
your | egal argunent about why that is not as gernmane
or nore gernane than this particular appeal or this
particul ar vari ance application.

CHAI RPERSON GRI FFI S: Good. And let me
ask a coupl e of questions on this. Are you aware, was
this a self-certified application? They didn't have
self-certification in "92? WlIl, then that would --

MR. BROMN: Back in the Dark Ages.

CHAI RPERSON CRI FFI S: That's true. I
think I was 1 years-old at that tine. 1Isn't that the
testimony? kay. Let's nove ahead.

MR. TAYLOR: Ckay. | would like to go
ahead and address the | egal issues --

CHAI RPERSON GRI FFI'S:  Sure.

MR TAYLOR -- that are invol ved here and
| promise that | will take |l ess than a half hour to do
so.

CHAI RPERSON GRI FFI'S: Pl ease.

MR. TAYLOR: The reason that the Zoning
Adm ni strator considers the Elliott case to be bi ndi ng
upon him is that the facts are virtually on all
corners. This, the building in Elliott, was |ocated

in an R4 Zone just as the instant building is
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| ocated. The building in Elliott was constructed and
used as an apartnent prior to 1958, at |east by what
the Zoning Administrator is considering the clear
inmplication of the text of this order.

O course, it could have been nore
explicit, but since the real purpose here is to
determne i f the Zoni ng Adni ni strat or had a reasonabl e
basis for naking his decision, | have to give the
argurment of what the Zoni ng Adm nistrator had before
hi m as a reasonabl e basis.

The property in Elliott was going to be
expanded from a 13 wunit building to a 15 wunit
bui l di ng. I n maki ng that expansi on there was going to
be no change in the exterior of the building. Now, in
the instant matter, it is alleged that there is to be
no change to the exterior of the building and then we
have al so heard that there was a permt for a deck and
t hen there was anot her deck that was added by soneone
el se without a permt, which DCRAw || have to address
in anot her forum

The key determ nation of Elliott was that
t he 900 foot | ot area space did apply to this, because
it was construction upon this building that affected
the density of its use and it was increasing that

density. Therefore, the grandfather clause no | onger
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appl i ed.

The Zoning Administrator in denying the
Certificate of Occupancy followed Elliott straight
down the Iine. W have an increase in the nunber of
units going from what was a grandfathered though
nonconform ng use and expanding that or, in M.
Bello's terns, intensifying that. However you cut it,
it's more nonconformng as a 15 unit apartnent than it
was a 13 unit apartnent.

Simlarly, this bui | di ng is nor e
nonconform ng as a si x unit apartnent condom ni umt han
it was nonconforming as a three wunit apartnent
bui | di ng. I  would point out the inportant
phi | osophical note that is on page 4 of the Elliott
opi ni on.

It does point out correctly without citing
the regulation that proposed construction should
conply with existing regulations and that it would be
paralleled in today's nunbers as Rule 3202.1. which
states that "Except as provided in sone irrelevant
situations, a building permt shall not be issued for
t he proposed erection, construction, conversion or
alteration of any structure unless that structure
conplies with the provisions of this title."

That is irrespective of what t he

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

305

previ ously existing structure may have had attendant
toit. It also states that it is the intent of the
Zoni ng Regul ations to have nonconform ng aspects of
property dimnish over tine. That is conpletely
contrary to what is being proposed for this exanple
and was being proposed in Elliott to where the Zoning
Regul ati ons' nonconfornmance was being proposed to
i ncrease not dimnish.

Now, if you | ook at the 12434 case, Lobel
| believe, in that natter the proposition was to go
froma seven unit dwelling to -- excuse ne, from a
nine unit dwelling down to a seven unit dwelling.
Wil e not specifically addressed in this context, it
still fits the phil osophy. The nonconfornance of that
bui | di ng was bei ng decreased by all owi ng the buil ding
to go fromnine units to seven units. This phil osophy
has been stated on ot her occasions by this body.

|  would just refer you quickly to
Application No. 15502, the Kranmer application, where
you will find the virtually identical statenent on
page 7 where it reads "Any proposed construction
should conply with existing regulations. It is the
intent of Zoning Regulations to have nonconformn ng
aspects of property dimnish over tinme. To allowthe

proposed construction in the Kraner mtter would
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create rather than elimnate a nonconformty."

The very sane language is used in
Application 15628 by a person whose nane | wll not
even denigrate by trying to pronounce where on page 5

it reads "The Board notes that the Zoni ng Regul ati ons

do not allow the proposed use in," in this case, "an
R-1-B District. Any proposed construction should
conply with existing regulations. It is the intent of

t he Zoni ng Regul ati ons to have nonconform ng aspects

of property dinmnish over tinme." And, again, "To
al | ow t he construction woul d i ncrease t he
nonconf or mance r at her t han decr ease t he

nonconf or mance. "

When it cones to Zoning Order 211, and |
bel i eve you have this one right now, Matt, right here,
t he Governnent submits that M. Bello's either |ega
analysis or expert lay opinion is dianmetrically
opposite of what this zoning order does. What it
states in paragraph 2 is essentially that multiple
dwel I'i ngs that were already nultiple dwellings in 1958
at this point in time that had been turned into
apartnents were not subject to the 900 square foot | ot
area requirenent.

And in the third paragraph t he Conm ssi on

found that that was a problem It very plainly states
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that the intent of the Zoning Regulations is to apply
such a criteria to conversions of buildings which are
multiple dwellings to apartnments. In that regard,
this case or this zoning order is in direct
contravention of No. 12434.

In 12434 you originally had a nine unit
boardi ng house, still a nultiple dwelling, but a
boarding house that was being converted to an
apartnent, seven units. That was allowed in spite of
the fact that the 900 square foot |ot area was not
bei ng net. Zoning Oder 211 by its own terns
i ndi cates that that was a ni stake.

| knowthat it says that the provision had
been consistently interpreted in a such and such
manner. Apparently, they had not revi ewed 12434 when
they wote this opinion, because Zoning Order 211 is
a dianetric, if anything, | would say an overturning
of any precedential value of 12434,

Let nme clarify that. GCkay. To the extent
that in 12434 there was a nine unit room ng house, a
mul tiple dwel ling, the proposal was to turn that nine
unit room ng house into a seven unit apartnent. In
12434, he said, oh, it was grandfathered, we're
letting it go. This order says that the conversions

of buildings which are nultiple dwellings, for
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exanpl e, room ng houses which is what 12434 was,
changi ng those into apartnents, they should have to
apply the 900 square foot criteria to that conversion.

That is not what 12434 said. This would
overturn that and it is overturning it in two ways.
It is overturning it by sinply saying that by history
we have not allowed this to happen. | think that was
incorrect, but that's what it says. Al so, in context,
Zoni ng Comm ssion Order 211, | was not party to this
in 1978 so | can only go by what it says and it
doesn't nention it being the result of an appeal. It
was a Conmi ssion order regarding promulgating an
anendnent to the regulations to clarify that this
applied to the -- to apartnments foll ow ng 1958.

Let me say that nore artfully, that if you
were going to increase this or turn your nultiple
dwel lings into apartnents and do the construction
necessary, the results had to conformwith the 900
square foot lot requirenent. |If you | ook on page 2,
the part that never seens to get cited of this, it
descri bes what the anendnent woul d do.

And as fortuitous as it is, the exact
anended | anguage that this is putting forward as an
anmendnent to the regul ati ons was, indeed, adopted and

is part of the regul ations today. Therefore, 211 does
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not support the proposition that the instant buil ding
should be allowed to increase in its nonconform ng
use.

In fact, if you look at nunber 211, it
very nicely states the Commission finds that such a
regul ation as they are putting forward woul d prevent
excessive density in the R4 District. They were
trying to lower the density in this District not
increase it as is the case with 1124 E street today.

| woul d al so point to another itemthat is
in M. Bello's expert report and that is where he
cites to Rule 3203.8, "Any use that is authorized by
a Certificate of Occupancy may be established and
continued pursuant tothe ternms of the certificate and
the provisions of this title in effect on the date
that the certificate is issued subject to the
foll ow ng conditions.

(© "Any amendnent to the use authorized
by the certificate,” and the Governnment submits that
use as a three unit apartnent is not the sane thing as
use as a six unit apartment, "shall conply with the
provisions of this title in effect on the date that
the certificate is amended.” That is very clear. It
does not include any grandfathering.

Before we conpletely run away from M.
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Bell o' s opinion, he states that Appeal No. 12434 and

Zoni ng Comm ssion Order 211 are unequivocal in their
concl usi ons that, nunber one, the Zoni ng Adm ni strat or
has since My 12, 1958 consistently interpreted
section 330.5(c) and its predecessor section not to be
applicable to nultiple dwellings in existence as of
May 12, 1958. | would submit that the wording of
Order 211 is the exact opposite of that assertion. It
specifically applies the 900 square foot requirenent
to multiple dwellings becom ng apartnents.

Ckay. | won't get into that. And |
believe that concludes the |egal argunent for issue
two that is before this Board of why the Zoning
Adm nistrator felt justified in not issuing that

Certificate of Qccupancy.

Now, | do have one other factual thing
that | need to bring to M. LeGant's attention and
that is the very short discussion of this -- excuse

nme, this is a prelimnary certificate or, excuse ne,
probationary Certificate of QOccupancy. | forget.
What is the word?

MR. LeGRANT: Well, it's provisional. It

MR. TAYLOR Pr ovi si onal .

MR. LeGRANT: -- cited as a provisional
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Certificate of Qccupancy.

MR TAYLOR Is there -- does DCRA issue
provi sional Certificates of Cccupancy?

MR. LeGRANT: Not to ny know edge.

MR. TAYLOR: Thank you. That concl udes
the legal portion of this. The estoppel wll be
addressed in closing argunent.

CHAI RPERSON GRI FFI' S:  Question?

VICE CHAIR M LLER | just have one
guestion on this. |f you just | ook at the regul ations
on their face separate from the interpretations in
these various orders, 401.3 where it talks about
conversions to apartnment house and that is where the
m nimum | ot area of 900 square feet kicks in, howis
it a conversion if a building was an apartnent
bui | di ng before 19587

MR. TAYLOR. Ckay. One of the issues that
has not been addressed before this panel is the
guestion of nonconform ng structure and nonconform ng
use. There are definitions for both that are in the
regulations. |It's inevitable that there has to be a
certain anount of intertw nement in between them but
inissuing a Certificate of Occupancy you are having
to certify that the building is suitable for a

speci fic use.
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Now, use as an apartnent house may be
grandf at hered, but the building itself is going to be
suitable for a certain nunber of apartnents and ri ght
now the regul ations on their face do not permt that
building to be certified for six apartnents. The
Government woul d certainly encourage M. Tesfaye to
come before this Board requesting a variance of the
zoning requirenents to all ow such utilization of that
structure.

VICE CHAIR M LLER:  Ckay.

CHAI RPERSON GRI FFI'S:  Fol | ow up? Ckay.

MR. TAYLOR: | won't bore you with a

closing statenment where | give out ny |egal argunent

on why it should not -- for the regulatory basis of
why the Certificate of Gccupancy should -- is properly
deni ed, because | just gave it and | trust you

remenber it.

CHAI RPERSON GRI FFI'S:  Absol utely.

MR. TAYLOR In looking at estoppel, one
of the questions that inevitably would cone up i s what
are the actual requirenents. D.C. case law is all
over the --

CHAI RPERSON GRI FFI S: Ckay. Let's go
right to it because we have been through estoppel so

many times, it is incredible. W have got this. The
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test, you don't need to lay it out for us, but you can
address each one, acting in good faith, affirmative
acts on the District, expense of permt inprovenents
and so on.

MR. TAYLOR Ckay. | will start with the
-- I will list these in the order as they were used in

the case of Rafferty v. the District of Colunbia

Zoning Conmission. It's 583 A2d 169, the expensive

and permanent inprovenents. The CGovernnent does not
contest that there have been expensive inprovenents
made to this property.

CHAI RPERSON GRI FFI'S:  Okay.

MR. TAYLOR: The question then were they
made in good faith? That is a judgnent call and we
have testinmony that M. Tesfaye believed that he was
allowed to nove forward. But we get to the third
el enent, were they nade in justifiable and reasonabl e
reliance and that is where the situation gets much
nore cl oudy. It is not whether they were made in
reliance, but whether they were made in a justifiable
and a reasonable reliance. And | would submit to you
that they were not.

W know that estoppel is judicially
di sfavored because the public interest is in the

integrity and enforcenent of the Zoning Regul ati ons.
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And the case of Murray v. Board of Zoni ng Adj ust nent,

572 A2d 1055, D.C. Court of Appeals from 1990, is
directly on point to this matter.

In that the court stated that a property
owner who nade conm tnent for architectural plans upon
receiving the Zoning Adm nistrator's ruling, despite
know edge  of nei ghbor hood opposition, invites
application of the self-created hardship doctrine and
precludes application of est oppel , given the
i kelihoodthat the Zoning Adm nistrator's ruling wll
be appeal ed, and it was.

CHAI RPERSON GRI FFI'S:  What was that you
wer e quoting?

MR. TAYLOR This is from Miurray v. BZA,

572 A2d 1055.

CHAI RPERSON GRI FFI'S:  Okay.

MR. TAYLOR: Simlarly, | don't think
there was any -- at least at the tine that the appeal
was filed by the ANC, that automatically gave notice
to M. Tesfaye that there was a potential violation of
zoning requirenents and it brought into question the
reliance upon the act of the District Governnent
official in issuing the building permt.

W are also as citizens, every one of us,

charged with the constructive know edge of the
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regul ati ons. The regulations and the statute give
credence to the fact that Governnent officials are not
perfect and nake m stakes. That is why we have
specific provisions regarding the revocation of
permts issued in error, and right here in this case
we have a building permt that was issued in error.
It was appeal ed by the ANC putting everyone on notice
that at the very | east there were questions about the
propriety of that issuance.

There was a noving forward with the
conpletion of the project in spite of that know edge
and now, we are in the situation where -- we're in
essentially a rock and a hard place where we have a
structure that is clearly not conpliant. W have a
structure that is increasing the density of this
nei ghborhood in contravention of the intent of the
Zoni ng Regul ations to decrease that density.

And on t he ot her hand, we have sonmeone who
has put in a lot of nobney. Soneone's interests are
going to be harned, whether it be the surrounding
citizens, whether it be M. Tesfaye. The Governnent
acknow edges that is an unfortunate situation that it
cane to this.

Agai n, the reason that we did not revoke

the permt at the tinme the appeal was filed was to
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allow this Board to clarify the regulations to the
extent there was any anbiguity. To the extent that we
did not revoke the building pernmt at the tine that
you denied the appeal as untinely is really for
judicial econony and the sane reason.

W knew that this was com ng before you
and also the reason that DCRA could not issue that
Certificate of Qccupancy is because that under the
regul ations and under Zoning Order 211 and
particul arly under the much later Elliott opinion, the
gui dance was that the | ot area requirenent had to be
enforced and the C of O could not be issued. Thank
you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. Any other questions from the Board?
|s there cross of the w tness?

MR BROWN: No, there is none.

CHAI RPERSON GRI FFI'S:  No cross?

MR. BROMN: No cross.

CHAI RPERSON GRI FFI'S: Okay. Very well.
That' s goi ng t o concl ude our proceedi ngs this evening,
except for closings.

MR. BROMWN: Well, and |"'m-- very briefly,
M. Chairman --

CHAI RPERSON GRI FFI'S:  Ri ght.
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MR. BROMN: -- given the hour. Several

things are worth noting. One, | think we have laid
out in probably painstaking detail the estoppel
argurment and the District has not offered anything
that even renotely underm nes that.

On that issue alone, | think the Board is
in a position to reach a Bench decision this evening,
and | say that in a certain |l evel of urgency that wll
go t hroughout ny closing remarks, is that the District
seens to have held off doing anything, just as M.
Taylor said, waiting for the Board to act. And |
think it would be appropriate for the Board to act
qgui ckly and decisively and tell DCRA that they did not
have the right to deny the C of O and to, in fact,
instruct themto issue the C of O

O herwise, it's very clear that M. Tayl or
and DCRA are going to cone back and take additional
steps, including the parking i ssue, which will end up
bef ore you once agai n.

It's very clear that on the zoning issue,
M. Bello's testinony | think establishes his
expertise and t he t hought f ul ness for whi ch he revi ewed
the Jlongstanding interpretation of the Zoning
Comm ssi on order and gave you cl ear gui dance so that

211, | think, acts as a real road map to your deci sion
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on this issue and then his further analysis.

But | think the level of urgency here is
significant and I woul d ask the Board on the issue of
estoppel, as well as the substantive issues, that if
you can't act toni ght by a Bench deci sion, that we act
very quickly to clearly lay out the Board' s position
for all the parties and particularly the Departnent of
Consuner and Regul atory Affairs.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. Let me take a mnute. Ckay.
Appreciate that opportunity, just a quick conference
just in ternms of our process and what we woul d need
and it | ooks like two things.

One, at this late hour it probably isn't

wi se for us to begin deep deliberation. 1 shouldn't
say that. | sonmewhat kid. | think we could do it,
but | would rather have everyone fresh and actually

get totheir responsibilities that I knowwe all have.
W al so had had the record | eft open for
a brief piece, but the additional docunentation if it
can be found of the Cof Orequired in 1958. | would
keep -- well, we're going to set this for the decision
on the 11'" which gets us there pretty quickly, and
think we would have -- | don't know that we need

anything else actually submtted into the record
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unl ess others would require anything. | don't know
t hat we need draft orders even.

MR. TAYLOR Wuld it be appropriate to
| et the ANC submit a position paper to you in |lieu of
t heir absence?

CHAI RPERSON GRI FFI'S:  No, it wouldn't be
appropri at e.

MR. TAYLOR  Ckay.

CHAI RPERSON GRIFFI'S: The difficulty is we
don't -- we wouldn't -- it would need to be crossed or
at | east addressed. | knowwe went |ate this evening.
| wish actually they would have just stayed and we
could have clarified and nmade sone progress, but at
this point | can't and we need to set that. W' re not
setting any special dates here. This is our -- that
is the regular schedul ed decision nmaking date, so |
think it's appropriate to proceed in that fashion.
O hers? Yes?

MR BROMN: You would like the C of O
information no |ater than?

CHAI RPERSON GRI FFI'S:  The 5'", Wednesday,
3: 00.

MR. BROAWN:. And | suspect the whole world
is going to be closed Monday and Tuesday.

CHAI RPERSON GRI FFI' S:  Are you open Monday?
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kay

MR. BROMWN: Are they? But --

CHAI RPERSON GRI FFI'S: The office i s al ways
open on Monday. They will be here cleaning the
t abl es.

MR BROMWN: | will personally deliver the
docunents to you

CHAI RPERSON GRI FFI'S:  There it is.

MR. BROMN: All right. < ose of business,
July 5'"".  And al so perhaps Dennis, M. Taylor, and
can enlist each other's support. He has nore
i mredi ate access to the DCRA records than | do.

CHAI RPERSON GRI FFI'S:  Absol utely. 1 think
it's appropriate for each of the case presentations
today, so | woul d hope that there woul d be a search in
earnest. kay. Anything else then? Anything else
required? Very well. Any other questions

procedural | y?

Thank you all very much. | appreciate you
all lasting so long with us in getting all this
t oget her. That way we don't have to cone back in

Cct ober of next year in some sort.
MR. TAYLOR Thank you. W appreciate
your lasting so long this evening yourselves. Ve

realize that you have been in this room for even
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| onger than we have.
CHAI RPERSON GRI FFI'S: 12 hours now. kay.
Very well. Any ot her business, M. Bailey? \Very
well. Not noting any other business, let's adjourn.
MR. TAYLOR  Thank you.
CHAI RPERSON GRI FFI'S:  Have a great night.
(Wher eupon, the Public Hearing was

concluded at 8:45 p.m)
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