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P-ROCEEDI-NGS
11: 09 a. m

CHAI RPERSON CRI FFI S: Good
norni ng, | adies and gentlenen. Let ne call to
order our Public Meeting of the 14'" of
Novenber 2006. | appreciate everyone's
pati ence with us as we have been getting ready
to comence with this neeting.

Copi es of today's neeting agenda
are available for you. |'"'m sure you had
plenty of tinme to take a | ook at those. Let
me run through this very quickly and just
reiterate several inportant itens.

First of all, we would ask that
everyone, please, turn off their cell phones
or noise transmtting devices, so that we
don't disrupt the transmssion of these
proceedi ngs and these proceedings are being
transmtted in two fornms. The nost inportant
of which we have been attentive to today is
the Court Reporter sitting on the floor to ny

right. They are creating the official
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transcript of all of our proceedi ngs today.
We are al so being broadcast |ive on the Ofice
of Zoning's website.

Attendant to each of those,
however, for Public Meetings, there is not an
opportunity for the public to address the
Board. This is a tine in which we will cal
the cases we have already proceeded through.
The record is closed, conplete and the Board
will beginits deliberations on it.

A few specific itens. | am going
to be juggling a little bit the schedul e of
our cases, but we are going to quickly get
through all of these. W do have schedul i ng
| ssues for Zoning Conm ssioners and others.
So let nme say, first of all, a very good
nor ni ng.

| amCeoff Giffis, of course, the
Chairperson. Joining ne is Ms. Mller, the
Vice Chair, representing the National Capital
Pl anni ng Comm ssi on S M. Mann and

representing the Zoni ng Conm ssi on on sever al
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of our cases this norning is M. Turnbull.
Ms. Bailey and M. My are with us fromthe
O fice of Zoning.

M. My, I"'mgoing to ask if we
could proceed and call the first case for
decision this norning? | would like to cal
17519 first. That woul d be the Appeal of the
ANC- 2E. For those in the audience, | wll
t hen resune our agenda chronol ogy and begi n at
t he begi nning and get up into the end.

That being said, M. My?

MR MOY: Yes, sir, good norning,
M. Chai rman, Menbers of the Board. That case
as you said, is Appeal No. 17519 of the
Advi sory Nei ghbor hood Conm ssi on 2E, pursuant
to 11 DCVR 3101, from the admnistrative
decision  of the Zoning Adm nistrator,
Departnment of Consuner and Regul atory Affairs
to issue Building Permt No. 89770, allow ng
conversion of an existing single-famly sem -
detached dwelling into a row dwel |i ng.

The appel | ant al | eges t hat
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| ssuance of the permt violated the ot
occupancy provisions, section 403, of the
Zoning Regulations and that the Zoning
Adm ni strator should have required Board of
Zoni ng Adj ust ment approval for the conversion.
The subject property is located in the R 3
District at prem ses 1812 35'" Street, N W,
that's in Square 1296, Lot 802.

On Cctober 17, 2006, the Board
conpl eted public testinony, closed the record
and scheduled its decision on Novenber 14,
2006. The Board requested posthearing
docunents, primarily the proposed findings of
fact and conclusions of law. M. Chairnman,
t hese have been received into the record. One
from the appellants on Novenber 1% and is
identifiedin your case folders as Exhibit 21.

We al so have the draft order from
t he property owner, the intervenor and that is
identified as Exhibit 22. W al so have from
M. Chairman, the appellants again dated

Novenmber 7'", which my understanding is they
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filed in response to the property owner's
subm ssion, and that's identified as Exhibit
24 and |'Il come back to that in a nonent.

As a prelimnary nmatter, we have
received a filing from Richard and Margaret
Schm dt, represented by Ni xon Peabody LLP,
that's identified in your case folder as
Exhibit 23. That would be a prelimnary
matter. It's a filing that the Board did not
request. And, of course, in response to that
filing, we have a response from Holland and
Kni ght, who represent the property owner, and
that is identified in your case folders as
Exhi bit 25.

O course, in that exhibit,
Exhibit 25, it's a notion to strike Exhibit
23, but also there are issues related to the
filing from the appellant under Exhibit 24.
And |l astly, M. Chairman, the Board shoul d act
on the notion of the property owner to di sm ss
the appeal. And I'lIl leave it at that.

CHAl RPERSON GRI FFI S: Thank you
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very nuch, M. My. Let's do begin with the
prelimnary matters on this. W do have, |
believe it appropriate, to take up the notion
to strike first and the subm ssions that cane
I n. "1l open it up for Board Menbers'
di scussi on.

VICE CHAIR M LLER M. Chairman,
It did seemthat the filing did conme in that
went beyond the schedul e that you gave and |
t hi nk the question is whether or not we could
wai ve our rules to accept it. The appell ant
characterized the pleading as falling within
3121.6 as response to a legal brief after the
cl ose of a hearing.

And in looking at that, | think
that it is a response to | egal argunents and
as opposed to new evi dence comng in. | think
that nmakes a difference. And | think the
question woul d be whether or not there woul d
be good cause to accept it and whet her or not
It would be prejudicial to the property owner

If we accepted it.
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And the property owner noved to
strike, but didn't identify any prejudice that
would be forthcomng as a result of our

keeping it in the record. And | don't really

see the prejudice. | think it's just nore
| egal argunent and | leave it at that. I
think that -- | don't see a reason to really

strike it at this point.

My only other coment on that is
there was a letter attached to it on behal f of
M. Schm dt, who we did not give party status
to, and that seem alnost in the nature of a
notion for reconsideration. And | don't think
that that would be appropriate at this point.
But | would note that it's not inappropriate
for us to reassert the reasons for which we
denied party status in this case.

And that we |ooked at Regul ation
3112. 15, which says, "In its discretion for
good cause shown whoever has a specific right
or interest that will be affected by acti on on

t he appeal to intervene in the appeal for such

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

10

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

general and |imted purposes, the Board may
specify."

And we found that M. Schm dt
really could participate in the hearing wth
the ANC and didn't show any particular way in
which he was going to contribute to the
proceeding differently and that was the
rationale. And it was said that we did cite
ZC Code that supported that and in this
filing, the appell ant actually or M.
Schmdt's attorney actually put forward the
case that stood for our proposition that even
I f we denied party status in this proceeding,
t hat that does not nean that that person woul d
not have standing to appeal the case to court.

And that was the York case that
was cited in those pleadings. So that's
actually in accordance wth our reasoning.

CHAI RPERSON GRIFFI'S: O hers? Do
you have an opinion on the fact of the
standi ng of which this woul d be accepted or is

this just additional reiteration of the
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participants' testinony in the case?

VICE CHAIR M LLER | think it's
acceptabl e because it's attached to the ANC
filing and the ANCis a party to the case and
It didn't cone in separately froma non-party.
So whatever argunents that are in there that
are legal argunents that address the issues
that we left the record open for, which
actually did blur into our conclusions of |aw
t hat we were requesting, should be consi dered
by us.

CHAI RPERSON CRI FFI S: Ckay.
QO hers? |Is there any objection to waiving our
time regulations and opening the record and
taking this into the record?

BOARD MEMBER MANN:  No.

CHAl RPERSON @RI FFI S: Very well.
We'll take it as a consensus of the Board then
and accept this into the record this Novenber
6 dated filing and al so that of the opposition
and notions to strike. Let's nove ahead then

to the substance of this.
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13

VICE CHAIR M LLER: Are you novi ng
into the notion to dism ss?

CHAI RPERSON CGRI FFI'S:  Yes.

VICE CHAIR M LLER.  Ckay.

CHAl RPERSON GRI FFI S: Wul d you
| i ke to proceed?

VICE CHAIR M LLER Ckay. The
notion to dismss request that we strike
argunents related to legal theories that
weren't asserted when t he appeal was fil ed and
| would suggest that we deny the notion to
dismss, that we visited this issue in the
Snow and Marsh decision in which we said that
t he jurisdiction - - timeliness IS
jurisdictional.

But the tineliness goes to
appealing a specific permt or decision. It
doesn't go to articulating all the Iegal
theories that mght arise out of that appeal
If it's a permt or decision. The property

owner cited the Wodley Park case, but that

did involve different permts. And the court
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found that the original permt relating to
such i ssues as hei ght, setback, use were | ate,
because they were known to the appellants in
that case a year earlier, whereas, there was
arevised permt, a specific permt that cane
out Jlater as to parking and that was
considered tinely.

The rationale here really is that
an owner needs to be put on notice about a
specific decision or permt that there is a
cloud onit. But we have said nmany tines that
I n encouraging the community to cone in as
soon as they knowthat there is a problemw th
a permt or a decisionto cone in and we don't
expect themto have articul ated every single
| egal theory.

And al so, when we |ook at these
appeal cases, we often look at different
theories ourselves to see what applies. So
jurisdiction doesn't apply to a |l egal theory.
It just applies to appealing the specific

permt or decision.
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CHAl RPERSON @RI FFI S: Very well.
Do you take the position of naking a notion
then to deny the notion to dism ss?

VICE CHAIR M LLER Yes, | would
nove to deny the notion.

CHAI RPERSON GRI FFI S: s there a
second?

BOARD MEMBER MANN:  Second.

CHAl RPERSON @RI FFI S: Thank you.
For the discussion, comments, deliberation?
Very wel | .

W have a notion before us. | t
has been seconded. | would ask for all those
in favor to signify by saying aye.

ALL: Aye.

CHAl RPERSON GRI FFI' S:  And opposed?
Wiy don't we record the vote.

MR MOY: Yes, sir. The staff
woul d record the vote as 4-0-1. This is on
the notion of Ms. MIler, the Vice Chair, to
deny the notion to dismss, seconded by M.

Mann. Also in support of the notion M.
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Giffis and M. Turnbull. W have M. Etherly
not present, not voting.

CHAl RPERSON GRI FFI S: Thank you.
Let's nove ahead then. |'magoing to di spense
wth the prelimnary matters. | think we need
to nove into the substance of the appeal
I tsel f. | think we are all very well-aware
the history of this and what we have before
us. Fundanentally, we're looking at the
provi sions of the section of the side yards,
specifically 405.3 and 405.8 have been
di scussed and addressed in this application.

| know there wll be nunmerous
el ements and aspects of di scussion and | won't
be conprehensive in it, but, clearly, we're
here to figure out whether the granting of
this permt was in any way an error by the
Zoning Adm nistrator's review.

O issue, an elenent is whether
this was a matter-of-right conversion of an
existing structure into a row dwelling. W

| ook at the provisions of that and then, if as
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proposed, does it neet all the criterium of
which a mtter-of-right row dwelling is
defi ned?

|"m going to open it up a little
very quickly to get everyone's response on
this and then we can go further in detail as
we need to. This is not an unknown topic to
this Board. It has nunmerous decisions on this
specific, what, elenent of side yards, but
alsointerns of construction of structures as
row dwel I i ngs, whether they attach or not, the
provi sion of what's happening next door or
what isn't.

| think the pervasive discussion
on this -- well, there it is. Actual ly, |
think 1'"m going to open it up for beginning
di scussion, deliberation on this. And | wll
joinin, asis required, if anyone would |ike
to avail thenselves to open up di scussions.

VICE CHAIR M LLER M. Chairman,
there were several theories that were

presented to us as to why or why not this was
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a mtter-of-right conversion. | think what's
persuasive to ne is that | think there's a
di fference between what's all owed as a matter-
of -right and what is allowed as a conversi on.

And | ooking at all the different
t heories that were presented, | | ook at 405. 8,
whi ch says "I n the case of a building existing
on or before May 12, 1958 wth a side yard
less than 8 feet wde, an extension or
additi on may be nade to the buil ding, provided
that the wdth of the existing side yard shall
not be decreased and provide further that the
width of the existing side yard shall be a
m ni num of 5 feet."

In this case, the matter-of-right
conversi on was attenpted to be acconpl i shed by
elimnating the side yard altogether. And one
I ssue is whether or not elimnation is the
sanme or falls within the neani ng of decreased.
And | would say that it does in ny | ooking at
this regulation and it nakes sense that it

woul d, because | think that part of the
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pur pose of this regulationis to deal with an
existing building in that it's different than
putting a new building in a spot.

The Zoni ng Conm ssi on specifically
anended the regulations later to insert this
regul ation related to these particul ar types
of buildings and | think we have to | ook at
the specific over the general here. And in
| ooking at the testinony that was presented
about the problens that were created by
extending this and elimnating the side yard
on the existing neighbor, it makes sense that
this would cover elimnation as well.

But 1'Il open it wup for nore
peopl e to respond.

CHAl RPERSON GRI FFI S: Excel | ent .
| think that's an excellent point to start.
And | would note for the record ny difficulty
I n beginning deliberation on this case for
numerous reasons. And | thinkit's simlar to
the other cases, but specific to this one.

And that is the provisions of the section of
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20

405. 3 and 405.8 are so inarticul ate as to what
their intent is, but also in terns of their
act ual | npl enent ati on, t hat I have no
difficulty bel i evi ng t hat t he Zoni ng
Adm ni strator m ght have difficulty in making
a logical bright-line decision on this.

And | think having it before us it
has the same difficulties. And | would also
say for the record that | see | have great
concerns for this specific project if it was
to nove forward and was found to be matter-of -
right. However, | also understand that in an
appeal situation, we're looking at how
regul ations are actually interpreted.

And, therefore, it is unlike a
vari ance or special exception of which it's
deci ded solely on the specific facts base in
that case. An appeal goes through a broader
responsibility and that is how actually the
regul ations will be inplenented based on our
I nterpretation of them

Qur | egislative history, our order
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of history shows that we have had conflicting
under st andi ngs of this. They are not 100
percent in conflict, but it certainly shows
t hat 405. 3, and i n addi ti on perhaps 405.8, are
difficult sections toreally have i npl enent ed.

So | say that for many reasons,
but one inportant one is to certainly
encour age t he Zoni ng Conmm ssion to take a | ook
at that provision. And 405.3 reads, you know,
"InR2, R3, R4, R5 aone-famly dwelling
flat or multiple dwelling as erected that does
not share a common division wall wth the
existing building or a building being
constructed together with a new building, it
shal | have a side yard on each resulting free-
standi ng side."

That, to ne, fundanentally is a
difficult section, because, one, if you read
It in one sense, it requires that you control
a site next to your's, the adjacent site,
whi ch i s not always, and certainly | woul d say

in the majority of cases, the reality.
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So for instance, if you had three
row dwelling lots each enpty and vyou
controlled and had site control of the center
one, what it says to ne if you read it in one
direction is that you woul d have to nake sure
t hat your nei ghbors were building at the sane
tinme, so that you could attach to their wall.

I do believe that we have
established and I think fundanentally
correctly the fact of whether alot line wall,
face on line wall or a common division wall
are simlar in nature in reading 405.3. And
| agree that they are.

Then we need to get into the
specific elenments of this case. ls a
conversion to a row dwelling allowed?
Fundanentally, isit allowedinthis district?
And | think we have also been definitive in
the fact that yes, it is. W cannot go and
there is nothing in the provision or the
readi ng of the regulations that | see where in

R-3 arowdwlling is not allowed, generally
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speaking, as a matter-of-right structure and
use.

So then we go into this reading
again of 405. 3. And | find difficulty in
reading it as you have begun to address as the
one is not able to elimnate a nonconform ng
side yard, based on the operative reading of
the word "reduce." Go ahead, do you want to
say sonet hi ng?

VICE CHAIR M LLER  Ckay. Well, |
want to bring also the Board's attention to
223, which says "An addition to a one-famly
dwelling or flat," which this is, "in those
residence districts where aflat is permtted,
that does not conply wth all of the
applicabl e area requi renents of 401, 403, 404,
405, 406 and 2001.3, shall be permtted as a
speci al exception if approved by the Board of
Zoni ng Adj ustnent."

Ckay. Basically, we had here a
sem - det ached house that did not conply with

section 405. And the way | read it, it was an
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addition that they wanted to nake and,
therefore, they needed to cone to the Board
for a special exception under 223.1, whether
or not it decreased to zero or not. They were
doing an addition to this dwelling that did
not conply with 405, which is different from
a new dwelling that is being built as a row
house as a matter-of-right.

CHAI RPERSON CGRI FFI S: However, |
under st and what you' re sayi ng and r eadi ng j ust
specifically 223, that renders sone logic if
you agree wth your reading of 405.3.
However, in 223, you have to read 2001.3
first, do you not? Because 2001 of
nonconf orm ng struct ures devoted to conform ng
uses allows enlargenents, additions to
structures provided that your | ot occupancy is
met .

So it says "Although you may be
nonconform ng," so for instance, your reading
Is that 1t's a nonconformng side yard.

2001.3 allows you to enlarge it even if you
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have a nonconform ng side yard, as | ong as you
neet the | ot occupancy requirenents.

VICE CHAIR M LLER Wi ch they
didn't in this case.

CHAI RPERSON @RI FFI S: No, they
di d.

VI CE CHAI R M LLER: Not
originally. In their special exception, they
came to the Board for special exceptions
because of the side yard and because of the
| ot occupancy.

CHAI RPERSON GRIFFI'S:  Is that the
case? That's not my recollection. \%Y
recol l ection was they net the | ot occupancy
requirenents. | believe it was around 31
percent | ot occupancy for the sem -detached.

VICE CHAIR M LLER: ["I'l pull the
case.

CHAl RPERSON GRI FFI'S:  Ckay.

(Whereupon, at 11:33 a.m a recess
until 11:34 a.m)

CHAI RPERSON (Rl FFI S: So the
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existing lot occupancy was 26.5 percent.
There was a speci al exception that was brought
to us for the | ot occupancy relief and speci al
exception under 403, which, accordingto their
files, would have nade it, approximately,
43. 75 percent, whi ch woul d have been a speci al
exception going beyond the R-3, all of the
structures 40 percent requirenent, | suppose,
not getting totally into the details of that
| ast case, but trying to figure out the
details of the calculations for the existing
condi ti ons here.

So again, | would go to the point
of does it neet the | ot occupancy requirenents
I n order to nake additions to a nonconform ng
structure with a conform ng use under 2001. 3?
So | would have to |look at ny reading and if
|"mfollow ng your |logic, ny reading woul d be
It woul d be allowable even wth a
nonconformng side yard, even wth your
readi ng of 405.8 or 405.3, | think i s what you
are sayi ng.
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VICE CHAIR M LLER 8.

CHAI RPERSON GRI FFI'S:  Ch, it's 8.

VICE CHAIR M LLER: 8, yes.

CHAl RPERSON GRI FFI S: Ckay. I t
still woul d neet t he | ot occupancy
requi rement, which would allow it to proceed
as a matter-of-right under 2001.3. Unless I'm
not seeing it.

VICE CHAIR M LLER: Coul d you j ust
clarify for nme that you are tal king about the
| ot occupancy requirenent for a sem -detached
or for a row dwelling?

CHAI RPERSON CRI FFI S: vell, 111

read themall to you. In the R-3, no, it's
just two. It's either 60 percent or it's 40
percent. In the R 3 all of the structures is
40 percent. In a row dwelling, church or

public school is 60 percent.

VICE CHAIR M LLER: | know t hat,
but I'm just wondering you were concl uding
that they net the requirenents. What

requi rements woul d they have net?
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CHAl RPERSON GRI FFI S: well, if |
was follow ng your logic, you were saying
well, clearly, that's a special exception
requi rement under 223, because t hey are maki ng
an addition to a nonconform ng structure. And
you nmentioned that they were nonconformng to
| ot occupancy, which I think we have di spensed
Wi t h.

But if they were nonconformng to
the side yard, which | thought was nore
detailed to where you were goi ng, because of
your reading of the provisions in 405, right?

VICE CHAIR M LLER R ght.

CHAI RPERSON &Rl FFI S: Your
provisions in 405, which -- right. 405. 8,
whi ch would go to the side yard shall not be
decr eased. If | just agreed with you for
poi nt of argunent here that it was a decrease
that they were -- that that addition was goi ng
to decrease that side yard, would it require
a speci al exception?

And | woul d say that in ny reading
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of the regulations it does not, because in
2001.3 you are allowed for nonconform ng
structures, because It woul d be a
nonconformty of a side yard there, that you
would be allowed to put an addition on,
because they neet the 1ot occupancy
requirenents.

Even t hough under 223 the speci al
exception covers those elenents that don't
neet all the requirenents of side yard and
other provisions in the R D stricts.

As you nmul | that one over, | think
the ot her operative el enent of |egal argunent
that you are asserting is is the reading of
405. 8, the decrease, is that the sane as what
I s being proposed here, which is the renoval
of it? And | think we need to discuss
whether, in fact, that is a proper reading of
405. 8.

Because one could assert that the
| egal tenor of the regulations is to, one,

assure that there is a conformng structure
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built and, two, that any nonconformties would
be cured. So could not one argue the fact
that if you have a nonconform ng side yard, if
you were able to in accordance with the
regul ati ons, renove that side yard, how could
we then go to a section of the regulations
that assert that you cannot decrease that to
renove a nonconformty, because that woul d be
a nonconformty?

Sinply put, isn't the regulations
al ways pushing us to cure nonconform ng and
doesn't the renobval or isn't a renova
different than a decrease?

VICE CHAIR M LLER: | don't think
a renoval is always different froma decrease.
| think that this specific provision's
rationale -- | don't know if it's elimnated
just by the fact that there is an elimnation
I nstead of a decrease. | think we have seen
inthis case that there are problens resulting
froman interpretation of the regulation that

way and that's sonething to consider in our
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determnation as to how we interpret the
regul ati ons.

CHAl RPERSON GRI FFI S: Ckay. M.
Tur nbul | ?

COW SSI ONER TURNBULL: Thank you,
M. Chai r man.

CHAI RPERSON CGRI FFI'S:  Sure.

COW SSI ONER  TURNBULL.: | guess
what's a little bit confusing in all this and
| think Ms. MIler has touched on it is that
in 405.8, there is definitely a requirenent
there, but not decreasing the side yards. |
mean, if you had a vacant |ot and you were
going to -- you were allowed to then put up a
row dwel I i ng as you were saying earlier, there
Is that flexibility to do that within this
area the way it is zoned.

But with an existing building, is
the renoval of that side yard, as you said,
trying to cure it or Is it sinply
circunventing it tothe fact that it's pushing

us to do sonet hing that was maybe not intended
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by 405.8? It's pushing us to go to a point
where maybe we really shoul dn't be going.

That by totally renoving it and
causi ng, maeking the cure, it's pushing us to
interpret this in an extrene way that goes
beyond maybe what the intent is. And | would
agree wth Ms. Mller that maybe that it's, to
me, circunventing it in one way by forcing us
to look at this in another [|ight and
supposedly trying to cure the problemthat's
there. But | don't know whether it is up to
us to make that cure.

CHAl RPERSON GRI FFI'S:  Yes.

COW SSI ONER  TURNBULL: | s what
|"mgetting at.

CHAl RPERSON R FFI S Yes. I
under st and your point.

BOARD MEMBER MANN: M. Chai rman?

CHAl RPERSON GRI FFI'S: Yes?

BOARD MEMBER MANN: One of the
things that |'m curious about that you just

said that | perhaps don't know enough
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background about is that you said the
regul ati ons are al ways pushing us to decrease
t he nonconformty?

CHAI RPERSON  CGRI FFI S: No, to
remove.

BOARD MEMBER MANN:  To renove the
nonconformty. Were do we know or how do we
know that the regul ations are al ways pushing

us to renove a nonconformty?

CHAI RPERSON  CGRI FFI S: [t's an
excel l ent question. Well, we can start
generally. First of all, the regulations |ay

out things that need to be foll owed and then
i n each of those we give provisions of which
that you can find relief fromthose. And then
the other aspect is there is a general
provision in here and in the m scellaneous
chapter that goes directly to the fact of the
I nt ent of t he regul ati ons to cure
nonconformti es.

And even reading, | would say,

Chapter 20 that utilizes nonconform ng uses in
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structures and in our parking calculations,
there are specific sections that deal wth
specific elenments that are nonconform ng and
how we nove themtowards conform ng el enents.

The other, if you look at it in a
general sense, because that's what we're
di scussing here, it's in reverse where the
regul ations preclude you from renoving a
nonconform ng aspect. Certainly, all the
regul ations would nove you to <creating
conform ng buil dings and structures.

For instance, here is the biggest
pi ece that we have in the regulations is alley
dwellings. Alley dwellings, it was very cl ear
that the regulations wote out that they
wanted to cure that situation and they nade
It, essentially, prohibited fromhaving those
and there are steps of which there is a
removal of those. So that they are trying to
W nnow away Wwhat they established as a
nonconform ng structure and conform ng use.

And in their provisions it says
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"“I'n each time sonet hi ng happens, we want it to
be renoved." The same thing wth the
nonconformng use. |If it |lapses for a certain
period of tinme, being three years, it cannot
be reinstated. Because what are we trying to
do? W're trying to cure those el enents that
are nonconformng in the regul ati ons.

VICE CHAIR M LLER | just want to
add that there are various goals and intents
and purposes in the regulations. And that,
you know, you can certainly look at 101 as
I nterpreting regs which says, 101.1 in their
I nterpretation and application, "The
provisions of this title shall be held to be
the mninmum requirenment adopted for the
pronotion of the public health, safety,
noral s, convenience, order, prosperity and
general welfare to: (A Provide adequate |ight
and air."

So I t hi nk t hat certainly
provi di ng adequate light and air is central to

a lot of our regulations. And in this case,
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provi ding for a special exception when a side
yard is decreased |like this would be in
furtherance of that interpretation as set
forth in 101.

CHAI RPERSON GRI FFI S: Al right.
But that's taking -- I'mnot sure | follow,
because it seens |ike you are taking this into
a totally different direction. "' m not
arguing against the fact that vyes, the
regul ati ons I n Its interpretation and
applicationingenerally 101 is to protect the
general welfare.

But we're talking about curing
nonconformti es. | mean, go to 101.5 then.
"No building structure or prem ses shall be
used and no building structure or party of a
buil ding or structure shall be constructed,
extended, noved, structurally altered or
enl arged, except in conformty wth this
title. "

It's t al ki ng about bri ngi ng

everything into conformty, even as you change
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It. So, yes, then we get to the basic el enent
of so what's conformng with the regul ati ons?

VICE CHAIR M LLER | don't think
-- 1 just don't think that's the be all and
end all of it.

CHAI RPERSON CGRI FFI S: | tend to
agr ee.

VICE CHAIR M LLER  Conform ng at
t he expense of adverse inpacts.

CHAI RPERSON GRI FFI'S: | agree with
you there. But |I'mjust saying where we get
in then to the specifics, | don't see where

405. 8 goes to prohibiting one fromrenoving a

nonconform ng aspect. It talks about
decr easi ng. But let's talk about 405.8,
because, first of all, in reading, M.

Turnbul | brings up an interesting point of how
you read this and what it is asking us to do.

But 405.8 as opposed to 405. 3,
let's say, 405.8 doesn't tie itself directly
to any other residential district. So,

therefore, it will be all of those, right? It
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tal ks about an extension or addition. |t
seens to be trying to ensure that if you have
a side yard that may not be conform ng,
because it was rendered nonconform ng when our
regul ations were adopted, right, in 1958,
which is why that's a critical date to have in
there, you have an existing condition.

It's nonconform ng, based on our
Zoning Requlations, at this point. It's
saying | ook, we don't want to stop you from
adding on to that just because you have this
nonconformty. But what we want to nake sure
Is that if you have less than that 8 feet
requi red, that you don't reduce that 8 feet
side yard, because it's a pertinent part of as
It was laid out, as it was built, that
speci fic side yard.

But it's not tying itself to what
the side yard requirenent is in each of the
zoned districts. It's just saying |ook, if
you have these, don't reduce it.

VICE CHAIR M LLER " m just not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

sure what the difference would be between
reducing it to 1 inch of the lot l|line and
reducing it to the lot line, as far as the
pur pose of this.

CHAI RPERSON GRI FFI S: Excel | ent.
So that's a good point to bring up. 1 inch,
because 405.8 has to require 5 feet. It's
] ust t al ki ng in t he paraneters of ,
essentially, in that elenent of 5 feet to 8
feet, right? Because this provision -- isn't
It directly tied and provided further the
width of the existing side yard shall be a
m ni mum of 5 feet?

It has to be 5 feet in order to be
read in 405.8. So it's talking about 5 to 8
feet. Because | think all of our regulations
talk to the point of we don't want a buil di ng
so close as is proposed. There 1is no
structure as defined. It's either a row
dwel ling, which is on the property line, or
it's a sem -detached or a detached. And the

sem -detached and the detached have a side
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yard.

In that side yard provision, as |
read the regul ations, the pertinent ones for
today, it's either 5 feet, 8 feet or zero.
That's the way | read that section. So one
woul d actually -- m ght even assert that 405.8
has really no relevancy to the review of this
If one was to fall on the reading of 405.8 as
not reqgul ati ng the conversion or the building
of a row dwelling.

VICE CHAIR MLLER W don't have
a building of a rowdwelling though. W have
an existing sem -detached dwelling that is
doi ng an additi on.

CHAI RPERSON CGRI FFI'S:  But you have
a request for a permt for a row dwelling.
It's an addition to an exi sting sem -detached
convertingit toarowdwelling. Soit brings
up an interesting point of is the Zoning
Admi nistrator required to look at the end
result inreviewng the permt? | nean, what

I s bei ng proposed and howit then foll ows and
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Is inconformng with the regul ati ons?

And that's what he or she is
charged with doing, right?

VICE CHAIR M LLER s he not
charged with | ooki ng at what's there? Because
this regulation starts with what's there in
the case of a buil ding existing.

CHAI RPERSON  CGRI FFI S: Yes, I
absolutely agree. I'mwth you there.

VICE CHAIR M LLER.  Ckay.

CHAl RPERSON @RI FFI S: So then
where is the error or | don't know, how are
you going to structure your argument? \Were
Is the error in the Zoning Admnistrator's
review of this permit? Be it in |ooking at
the existing condition or |ooking at the end
resul ting condition.

VICE CHAIR M LLER: | think the
error is that he needed to |ook at 405.8,
because he had an existing -- a building that
was existing on it before May 12, 1958 wth a

side yard less than 8 feet wwde and wth a
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proposal for an addition to that that would
decrease the side yard. And 405.8 says that
“I't shall not be decreased," if there is not
going to be a mnimumof 5 -- there has to be
a mnimumof 5 feet.

Therefore, | think it brings it
back to 223. And that he shoul d have sent it
to the Board for a special exception.

CHAI RPERSON GRI FFI'S: Under 2237

VICE CHAIR MLLER Yes, for
failure to conply with 405. 8.

CHAI RPERSON GRI FFI' S:  Because t hey
didn't have a conform ng side yard?

VICE CHAIR M LLER: Because it was
an addi tion that was decreasing the side yard.

CHAl RPERSON GRI FFI S: Ckay. But
how do you read 2001. 3 then?

VICE CHAIR M LLER " m not sure
2001. 3 trunmps 405. 8.

CHAl RPERSON  GRI FFI S: Real | y?
Per haps we wi || think about that for a nonent.

VICE CHAIR M LLER Yes. Yes,
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405.8 is very specific.

CHAI RPERSON GRI FFI'S:  But it seens
to ne you are getting to a l evel of process or
procedure, because you're not saying that
based on -- let nme see if | understand what
you're saying. Are you saying that it's not
based on the fact that there is an existing
nonconform ng side yard, but it's the action
taken that is requiring the review? | think
they are two different pieces.

VICE CHAIR M LLER There was
under 405.8 a building existing with an
exi sting nonconform ng side yard.

CHAl RPERSON GRI FFI S: Ckay. So
the existing nonconformng side yard would

make it a nonconform ng structure, agreed,

correct?

VICE CHAIR M LLER:  Yes.

CHAI RPERSON @RI FFI S: And it's
devoted to a conformng use, that's

under st ood.

VICE CHAIR M LLER  Yes.
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CHAI RPERSON GRI FFI S: So | don't
see how 2001 -- "The restrictions set forthin
this section shall apply to nonconform ng
structures devoted to a conform ng use, except
as provided in 2001.11 and 2001.12, ordinary
repairs, al terations, noder ni zat i ons,
structures including structural alterations
shall be permtted."

And then 2001.3 says "This
nonconformng structure enlargenents or
additions may be mde to the structure,
provi ded that the structure confornms with the
| ot occupancy requirenents and t he additi on or
enl argenent itself shall conform to use and
structure requirenents, neither increase or
extend an existing nonconform ng aspect of a
structure or create any new nonconformty of
the structure and addition conbined."

| Iike the flowery wordi ng of al
t hose. It kind of makes sense, doesn't it?
So how are you not in 2001. 3?

VICE CHAIR M LLER Ckay. | need
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to ponder that.

CHAI RPERSON GRI FFI'S:  Excel | ent.

VICE CHAIR M LLER But |'m not
saying you're not in 2001. 3.

CHAI RPERSON GRI FFI' S:  That's okay.

VICECHAIR MLLER: |'msaying |'m
not sure whether that trunps totally 405. 8.

CHAI RPERSON GRI FFI'S: Under st ood.

VICE CHAIR M LLER:  Ckay.

CHAl RPERSON GRI FFI'S:  As we run by
that argunent, because that's a (great
substance of this and | believe Ms. MIller is
asserting that deliberative aspect of it,
let's bring up any others that m ght be of
occasion. | don't think we need to go back
to, although it was brought up in the case
presentation by the Zoning Adm nistrator,
17310, which was the past appeal, if |
remenber correctly the nunber, and the eave
overhang. | think that is fairly definitive
I n what was happeni ng.

However , there was also the
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speci al exception that was reviewed by the
Board for that structure. Now, |'mwondering
If there is any critical or pertinence to
that, in terns of stepping in the shoes of the
Zoning Adm nistrator, how he or she should
have, he in this case, reviewed the permt
t hat was before hinf

On closing, M. Brown, | think,
made incredibly articulate argunents on the
fact that the base building permt that was
appealed, it was upheld that there was an
error. However, there was no, | think in
perti nent point she said, direction fromthe
Board of how that was to be cured. And,
therefore, the Zoning Adm nistrator took on
the aspect of let's look at renmedy and the
owner brought forth a renmedy and, therefore,
was able to nodify the base building permt in
order for revision review.

That revision review, obviously is
not before us, was asserted and i s asserted to

bring this all intoconformty with the Zoni ng
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Regul ati ons. So back to ny question of is
there any pertinence to that elenent of
whet her that was correct or not correct?
Clearly, that's very persuasive and there is
a lot of excitenent getting behind that one.

VICE CHAIR M LLER Vell, [I'm
sorry.

CHAl RPERSON GRI FFI S: That's all
right.

VICE CHAIR MLLER This is the --

CHAl RPERSON Rl FFI S: That's
totally understandabl e.

VICE CHAIR MLLER  Just to fill
in the silence though, | was doing ny
pondering. So | just want to respond back to
2001. 3, how do we reconcile that with 405. 8.

CHAI RPERSON CGRI FFI'S:  Good.

VICE CHAIR M LLER: And you can
debate it in the sane way, but | think that
2001. 3(d) (2) says "Neither increase or extend
any existing nonconformng aspect of the

structure.” And in this case, they were
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extendi ng the nonconform ng side yard or the
nonconform ng aspect of this dwelling, which
was a side yard that was |l ess than 5 feet and
they were increasing the nonconformty to the
point, | understand, of elimnating it
al t oget her.

But when we had the Brinckerhoff

case, we were talking about the difference
bet ween how t hey are extended or not extended.
In that case, where the side yard -- when an
addition just went further to the back, the
side yard width remai ned t he sane and t hat was
considered not extending or increasing a
nonconformty.

CHAI RPERSON GRI FFI'S: Ri ght.

VICE CHAIR MLLER In this case,
t he side yard was bei ng decreased to t he si de,
which was, in fact, if you were to decrease it
1 foot, you would say certainly you were
extendi ng the nonconformty. Soit's the sane
rational e.

CHAI RPERSON &Rl FFI S: I
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under st and.

VICE CHAIR M LLER That you are
extending it, even though you get to t he point
of elimnating it.

CHAI RPERSON  GRI FFI S: And |
appreciate that. However, | disagree with how
you read the regul ati ons. Because what you
are doing, again, is what | said, but you are
readi ng the regul ations in the operative words

and then | ooking at the process, not the end

result. And the reqgulations go to the end
result.

VICE CHAIR M LLER " m not sure
about that.

CHAI RPERSON GRI FFI S: So you're
not --
VICE CHAIR M LLER: 405.8 tal ks

about the process of extending or doing an

addition to an existing building. It is --
CHAl RPERSON Rl FFI S: That's
right.
VICE CHAIR M LLER -- spoken in
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wor ds of process.

CHAI RPERSON GRI FFI'S:  And when it

says "It shall not be decreased,"” it doesn't
mean that you are -- as each brick you add you
are decreasing. It nmeans when you are

finished, when that wall is up and that's what
t he regul ati ons use there, there are per manent
aspect. You neasure off of the line that is
t hen est abl i shed.

So | don't see how you read 2001. 3
that this is extending. This is extending a
nonconformty all the way to conformty. So
when does the regul ation start to | ook at what
Is or isn't conformng? It looks at it when
you are finished.

VICE CHAIR MLLER I don't
totally disagree. | nmean, | don't totally
agree in this case.

CHAl RPERSON @RI FFI S: Ckay. In
this case?

VICE CHAIR M LLER  No, where you

have existing --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

50

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

51

CHAl RPERSON GRI FFI'S:  Ckay.

VI CE CHAI R M LLER: - -
nonconform ng dwel |l i ngs. | think that the
regs are careful as to howthey are allowed to
be changed. And so a lot of it is process.
It's not all end result.

CHAI RPERSON GRI FFI S: It IS
result.

VICE CHAIR M LLER. Only because- -

CHAI RPERSON @RI FFI S: It's not
means and nethods. [t's not constructability.
It's not materials in this case. It is where
does that wall fall? Does it fall on the
property |line? An inch away from it or 5
I nches away fromit or 10 feet fromit? And
when you're tal king about decrease, it's not
t al ki ng about the process of which. It talks
about where it ends, where it |ands.

VICE CHAIR M LLER Ckay. el |
we're tal king about conversion then, maybe
that's alittle bit different. And what's the

| npact of a conversion versus the inpact of a
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new bui |l di ng? I think that they are
di fferent.

CHAl RPERSON @RI FFI S: | don't
di sagr ee.

VICE CHAIR M LLER:  Yes.

CHAI RPERSON GRI FFI S: But | need
to see where the regul ati ons point us to deal
wth themdifferently.

VICE CHAIR M LLER: | think it
does here. It just says, you know, | ook at it
as a special exception to make sure there is
not an adverse inpact. Not that you can't do
it.

CHAI RPERSON GRI FFI S: In 2001 or

2237

VICE CHAIR M LLER  223.

CHAI RPERSON CGRI FFI'S:  Ckay.

COW SSI ONER TURNBULL: M.
Chai r man?

CHAl RPERSON GRI FFI'S:  Yes?

COWMM SSI ONER TURNBULL : | wonder
if | could add sonething on to what sone of
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the conversation you were just having? W
were tal king about the Zoning Adm nistrator
wei ghing in on or curing a problem And |
guess what's troubling is that if you had an
existing building which was nonconform ng,
that's one issue and you're trying to work
with it.

But in this case, you had an
exi sting nonconformng structure which had
been made nore nonconform ng by the applicant.
And | guess the question cones back when the
Zoni ng Adm ni strator | ooks at a situation |ike
that, although this Board did not give a cure
when it upheld the appeal, that there was a
problem with the structure, would not the
Zoning Adm nistrator be required to weigh in
nore fully then on a structure such as that
before giving his version or blessing on the
cure?

| guess there is a question from
ny standpoint of again notw thstanding you

have a nonconform ng structure, it's been nmade
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nore nonconform ng by then having the Zoning
Adm ni strator, sort of the judicial aspect,
now saying |I'm going to decide the cure for
this. 1Is that not putting nore authority on
him than what he probably should have, |
guess, in a situation like this?

| just throw that out there.

CHAl RPERSON Rl FFI S: Ri ght.
That's an i nteresting point. Mybe in another
way, i s he not responsible to address what the
Board has said inits proceeding? And we have
two di fferent proceedi ngs.

COMM SSI ONER TURNBULL:  Ri ght.

CHAI RPERSON Rl FFI S: You're
tal ki ng about the appeal, but we al so have a
speci al excepti on.

COW SSI ONER  TURNBULL: And the
speci al exception, right.

CHAI RPERSON GRI FFI'S: And was t hat
actually elenents of the denial of that
speci al exception addressed in the Zoning

Adm nistrator's revi ew?
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COWM SSI ONER TURNBULL:  Yes.
CHAI RPERSON  GRI FFI S: And woul d

they be required to be? 1It's an interesting

poi nt .

COW SSI ONER TURNBULL:  Yes.

CHAI RPERSON GRI FFI'S: OQthers? |'m
not aware that | have ever seen anything or

been even close to being in a situation at
this point where we wuld have that
di scussion. Fascinating el enent.

VICE CHAIR M LLER | just want to
chime in as far as |I'm not sure what to do
with this, but basically, yes, it was the case
where, you know, this Board found that it was
having -- the first addition was having an
adverse i npact on the neighbor's |light and air
and was out of char act er wth the
nei ghbor hood. And now we have the property
owner increasing those problens doing further
additions and putting hinself in another
category where the 223 woul dn't apply.

CHAI RPERSON GRI FFI'S: Gkay. O her
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comrents on that?

COW SSI ONER  TURNBULL.: | guess
just foll ow ng up on notw t hstandi ng t he ot her
argunents to the code, 223 or 405.8, | guess,
|"mstill bothered by the process i ssue on how
it all happened and that just drills it,
al though I wasn't involved on those earlier,
t he appeal or the special exception, sonething
just to ne sounds wong wth the way the
Zoni ng Adm nistrator then acted upon okayi ng
this latest building permt.

It just -- | understand the need
to cure a nonconformty, but it just sounds
|ike you are -- it's taking -- it is just
mani pul ati ng the process to a degree that puts
t he Zoning Adm nistrator in a position that he
shouldn't be in in doing things |ike this.
And | think dealing with the issues that we
have, whether there is discrepancies with how
you i nterpret sone of the regulations, | just
think the Zoning Adm nistrator has gone one

step beyond maybe where he should be. But |I'm
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just alittle bit troubled by that.

CHAI RPERSON GRI FFI S: Well said.
Yes?

VICE CHAIR M LLER | also want to
say further what | was getting at before. |
t hi nk one of the questions is in general can
you convert a sem -detached dwelling to a row
house to avoid addressing adverse inpacts
found by the Zoning Board and instead
exacerbate them by further addition? And |
think if you read 405.8, the way | suggest,
you don't have that situation.

CHAI RPERSON RI FFI S: It's an
I nteresting statenent. | don't agree with any
of it, but nonetheless, just to nake sure that
that's on the record. It's all very
I nteresting and sonmewhat persuasive inall the
directions that we are going. W need to take
some action on this, obviously, that's why
we're here.

| don't think that -- in this

case, | clearly note great concern. Ti me
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spent deliberating is not in question here.
It's the elenent of what is the outcone and
what is the proper procedure to attend to?
And ny point being if there was additional
information that we mght have, | would be
happy to set this off for another tine, but |
don't see any other additional infornmation
comng in to be helpful in terns of our
del i beration and decision. And we do need to
nove forward on this.

| think there may be a couple of
steps tothis, but | thinkit's appropriate to
nove ahead under a notion, at this point, and
just see where this goes. And | would be the
first to put this up. And | would nove that
we uphold Appeal No. 17519 of the Advisory
Nei ghbor hood Conmm ssion 2E.  And |'mgoing to
ask for a second for discussion and | wll
give you ny rationale for that, if thereis a
second.

VICE CHAIR M LLER:  Second.

CHAl RPERSON @RI FFI S: Thank you.
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My rational e for uphol ding the appeal, first,
Is not based on the fact that there is a
per suasi ve argunent that a conversion of a row
dwelling is not all owed. | find that 1t, Iin
fact, is allowed in this zone district. And
it is alsonot inthe fact that it was not in
the provision in conformance wth 405.8 or
405. 3 or as the discussion has cone up that it
woul d have needed requirenent in 223 or
2001. 3.

But, frankly, goes to the nore and
very specific to this particular case and
situation, M . Tur nbul | has real ly
articulated, | think well, and that is the
fact that due to the elenents of review of
this wunder the sane permt and then,
therefore, also a 223, there is definitive
decisions by this Board specific to this
property and this addition.

That the requirenent for the
Zoning Adm ni strator, as M. Turnbull said,

do believe as we step in the shoes, woul d have
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needed to review the overall history of how
this had proceeded and where it had cone and,
t herefore, the basis of the decisions of this
Boar d.

One, in the appeal, he would have
had to have | ooked at what was that error and,
therefore, how does that have to change in
order to nmake that conformng or proffer to
approve? But | would say even nore so in the
speci al exception or 223. And | woul d say for
t he el enents of the 223 of which it was denied
by this Board, and | read in pertinent part
223.1, section C which is "An addition
together wwth the original building as vi ewed
fromthe street, alley or other public way,
shall not substantially visually intrude upon
the character, scale, pattern of houses al ong
t he subject street.”

This was found not to have been
met in that special exception 223 and we
di scussed that in this order as is in the

public record and was issued. My point being
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Is that of all that elenment, it is still the
same structure. That el ement has not changed.
And | say that the Zoning Adm nistrator
woul dn't in clear slate go in and necessarily
judge that elenent for any other process or
permt that was before him

But based on the fact that that
had already been in a forum in a public
appearance, in an official order, should he
not have at | east addressed it sonehow? There
IS no change in any of those elenents that |
found in | ooking at this case and the speci al
exception.

And, therefore, | think that as
not as outrageous, but | think that there was
an error in reviewwng and permtting this
entire nodification of this base building
permt whether the history of that permt on
the zoning elenments were not entirely
addressed or cured. And that's where | am
Questions?

BOARD MEMBER MANN: | just want to
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make sure that | wunderstand that. Are you
saying that the Zoning Adm nistrator when
responding to our finding that he erred,
rather than responding to that information
correctly, he was -- | guess the question is
was he under an obligation to respond to that
or was he under an obligation to act
I ndependently on new applications that were
recei ved by hinf

CHAI RPERSON  (RI FFI S: | f I
understand your question, | think what the
Zoni ng Adm ni strator should have done or us
standing in the shoes of him | would have had
t he owner address how that was cured. And |

didn't see anything, because not hi ng changed.

It was not even addressed. |t coul d have been
j ust changi ng. | mean, | don't think that
t here woul d have been -- well, | don't want to

gi ve hypot heti cal s.
But | think just in the fact that
that wasn't addressed, | don't think, and to

be absolutely clear, the Zoning Adm ni strat or
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on face at the base building would go in and
either approve a permt or not approve a
permt based on that elenent of character.
That is a review procedure that we do under
speci al exception. It's not the requirenent
or responsibility, except in this particular
case, where the Zoning Adm ni strator had that
order.

Just as an approval order woul d be
attached to base building permts that woul d
go through and the Zoni ng Adm ni strator woul d
have to review those to see what was approved
or not approved. A denial, | would think
should do the sane. And, therefore, this
el ement has not been adequately addressed.

VICE CHAIR M LLER M. Chairman,
t hough, ' mnot sure where that | eads, because
If the ZA were |looking at it then, would you
say then if you | ook at the end result that he
woul d have been required to deny the permt,
because of the BZA order dealing with the

property before when it was subject to speci al
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exception?

CHAI RPERSON Rl FFI S: It's an
excel |l ent question and | haven't answered t hat
or even addressed it, because | don't find
that | need to. Wat | have found is the fact
that it wasn't even addressed. It wasn't even
| ooked at, is the error of which | amfinding
this appeal.

VICE CHAIR M LLER Where is he
required to, if it's a new application |ike
you said, conme in for a permt for a row
dwel I i ng, how does t he speci al exception order
that applies to a sem-detached dwelling
require himto | ook at that?

CHAl RPERSON @RI FFI S: Are you
tal king generally or in this specific case?

VICE CHAIR M LLER Wl l, even in
this specific case. | nean, if we're goingto
have a reason for --

CHAI RPERSON GRIFFI'S: | think --

VICE CHAIR M LLER -

granting

t he appeal
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CHAl RPERSON @RI FFI S: Here 1is
where | --

VICE CHAIR MLLER -- it has got
to --

CHAI RPERSON GRI FFI'S: | think any

of ficial decision by this Board in issuance of
an order of which would be the articul ati on of
our official decision needs to be addressed by
the Zoning Adm nistrator in processing any
review or permts.

VICE CHAIR M LLER  Ckay. | just
-- you know, it's your notion and at sone
point | would like to insert the grounds of
405.8, because | think at sonme point this
coul d be sent back to the ZA to address and we
woul d still have the sanme problem He could
just say okay, | looked at it and so but now
it's a row dwel ling application.

CHAI RPERSON CGRI FFI S: Yes. I
don't disagree or agree. |'mnot projecting
out what he shoul d have done. |'ve just found

the grounds of which I find is in error and
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the procedural elenments. |'mnot even going
to articulate or hypothesize of what could

have been correct or not correct.

But there it is. W've got a
sinple notion before us. It is seconded. |'m
ready to call it up or down.

COW SSI ONER TURNBULL:  Well, Ms.
MIller, are you |l ooking to add sonething on to
t hat notion?

VICE CHAIR M LLER Vell, vyou
know, procedurally, |I'm not sure how we do
this, but I would |li ke to, at sone point, nove
that we grant the appeal based on that the
Zoning Adm nistrator nmade an error, that he
didn't send the permt to the BZA to | ook at
as a special exception because of section
405. 8.

CHAI RPERSON GRI FFI'S:  Under st ood.
That woul d be a separate notion.

VICE CHAIR M LLER  That woul d be
a separate notion after we vote on your
noti on?
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CHAl RPERSON Rl FFI S: That's
correct.

VICE CHAIR M LLER:  Ckay.

CHAl RPERSON GRI FFI'S:  Maybe.  Any
ot her di scussi on?

COW SSI ONER TURNBULL: | think I
i ke the way you franmed it. | think there was
a process problem that happened with the
Zoning Admnistrator's review of this w thout
| ooki ng at, as you stated before, the past two
I nstances regarding this property. And |
woul d agree with you.

VICE CHAIR M LLER: M. Chairman?

CHAI RPERSON GRI FFI'S: I nteresting.

VICE CHAIR M LLER: Coul d you al so
cite where the Zoning Admnistrator is
required to have considered those previous
orders when looking at this particular
application?

CHAI RPERSON GRIFFIS: Can | cite?
Il think | wwuld have to rely on the

jurisdiction of the Board to hear and grant
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notions to approve or deny those. Speci a
exceptions and variance nust go directly to
the permtting of this. | can certainly take
time and get into the regul ati ons.

VICE CHAIR M LLER: But in this
case, he wouldn't have decided that it was --

CHAIRPERSON (RIFFI'S: In this
case --

VICE CHAIR M LLER In | ooking at
whet her or not it needed a special exception?

CHAI RPERSON Rl FFI S: Let ne be
cl ear.

VICE CHAIR M LLER: Because of the
zoni ng orders?

CHAl RPERSON GRI FFI S: It is an
I ncredi bly unique circunstance this case and
ny assertion. | don't disagree. However, |
|l ook at it in a procedural elenent. If we
were to grant a special exception in 223 and
a nodification to a permt went to the Zoning
Adm nistrator on this specific case, that

approval would be attached to the permt
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docunent s and, therefore, woul d have needed to
have been addressed, right?

The Zoning Adm nistrator would
have ki cked it out, except for the approval of
a 223. So | don't see any difference
procedural ly, fundanentally in saying well,
there was a deni al and should not that denial
al so have been attached and been aware of the
Zoni ng Adm ni strator.

Now, how that is dealt with, | am
not reachi ng that el enent, except for the fact
that there is an error that it was not
addressed that he had seen it and saw that
t here was sonet hing that wasn't fundanental ly
changed, based on the denial of this Board.
That situation changed not. So we are here
again wth that past procedure or that past
el ement that | think needed to at | east have
been acknow edged or addressed in the review

VICE CHAIR M LLER: You Kknow,
actually, ny recollection is, and | have to

| ook at the transcript again, | guess, that
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actually | think the ZA did | ook at the orders
and thought that this was the way that the
applicant was i ntending to cure the situation.

CHAI RPERSON CGRI FFI'S:  Ch, no.

VICECHAIR MLLER | amnot -- he
did not not | ook at the orders.

CHAl RPERSON GRI FFI S: Good. You
know, | totally agree.

VICE CHAIR M LLER:  Ckay.

CHAI RPERSON GRI FFI'S:  He said, in
fact, that the 223 was com ng and that the row
dwelling actually was a matter-of-right and
the fact that 223 was not required, that 223
review was not required. | don't disagree on
t hat | egal ar gunent from the  Zoning
Adm ni strator and the correctness.

However, | still believe that we
have an el enent, and that's why it goes to why

| read it, the condition of character, scale

and pattern of houses. There still was a
fundanental decision by the Board. That
carried through. It was the sanme base
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buil ding permt. There is no change of that.
| don't see howthat was addressed and | don't
see why that doesn't carry through.

VICE CHAIR M LLER. Well, maybe it
does carry through then. Then | think that
the result would be not to send him back to
the ZA to | ook at that elenment, but that it's
up tothis Board to say if that el enent wasn't
addressed, then perhaps the permt shoul d have
been denied and that it was in error if they
didn't cure that, if that's what vyou're
saying. | agree.

CHAl RPERSON GRI FFI S: Isn't that
what |'m sayi ng?

VICE CHAIR M LLER | s that what
you're -- no, | don't know. | thought you
were saying send it back for himto address
it, but I think, at this point --

CHAl RPERSON GRI FFI'S:  No. |' mnot
saying what the renedy is on it. |'m saying
I"'mfinding the error.

VICE CHAIR MLLER | don't think
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that's enough.

CHAI RPERSON GRI FFI'S:  That's fi ne.

VICE CHAIR M LLER | think at
this point, send it back.

CHAI RPERSON GRI FFI S: Do you see
t hat ?

VICE CHAIR MLLER | think if it
was -- if that wasn't cured wth respect to
t he character of the nei ghborhood or what ever,
then I think it's up to the Board, at this
point, to say then they couldn't have done a
further addition. | just --

CHAI RPERSON CGRI FFI'S: W did say.

VICE CHAIR M LLER Now by
converting it toarowdwelling, if that's --
| wouldn't say it doesn't nean anything just
to say that he needed to | ook at that.

CHAI RPERSON GRI FFI'S: I nteresting.

Ckay. Anything el se? W need to nove forward

t hen. W do have a notion. It has been
seconded. Is there any other additional
conment s?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

72

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

VICE CHAIR M LLER: Yes, | don't
under stand what we're voting on then, at this
point. Are we saying that the ZA shoul d have
addressed that aspect of the Board' s order or
are we sayi ng that he shoul d not have approved
a further addition with that aspect not being
cured?

CHAl RPERSON GRI FFI'S:  \What ?

VICE CHAIR M LLER: I n the speci al
exception order.

CHAI RPERSON CGRI FFI'S:  Yes.

VICE CHAIR M LLER: W deny the
speci al exception on grounds that the addition
to the nonconformng structure was out of
character with the nei ghborhood and al so had
an adverse inpact on one of the neighbor's
light and air. Gven that those two aspects
upon which the special exception was denied
were not cured by the further addition of
converting it to a row house, did the ZA err
for approving that addition?

That they couldn't do the addition

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

73

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

when there was -- if it didn't cure the
problens that we identified in denying the
speci al excepti on.
CHAI RPERSON GRI FFI'S: I nteresti ng.
VICE CHAIR MLLER  You initially

started it out as he didn't address it.

CHAl RPERSON Rl FFI S That's
right.

VICE CHAIR MLLER And |I'm
saying --

CHAI RPERSON  GRI FFI S: You're
taking it nuch too far. You are taking it

wel | beyond anything that | stated.
VICE CHAIR MLLER "' m saying
addressing woul d just prolong the agony here.
CHAI RPERSON GRI FFI'S: | don't have

any difficulties.

VICE CHAIR M LLER: | think it's
t he Board' s deci si on whether or not -- | don't
think that's enough of an error. | think he

probably did address it, did look at the
orders and didn't think that it was necessary
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because it was a row house now.

CHAI RPERSON CGRI FFI'S:  Ckay.

VICE CHAIR M LLER:  Ckay.

CHAI RPERSON CGRIFFI'S: | don't --

COW SSI ONER  TURNBULL: But |
think M. Chairman is correct and maybe you're
ri ght by saying that that needs to be inserted
I nto our | anguage.

VICECHAIR M LLER  Well, it's the
Chai rman's noti on. | don't know if he is
actually going to say that. That's why | want
to know what the notion actually is.

CHAI RPERSON CGRI FFI S: The notion
I s to uphol d the appeal based on the fact that
there is an error of the Zoning Adm ni strator
I n approving this permt and not review ng the
previ ous order and show ng evi dence of curing
t he el ement of which the special exception was
deni ed. | don't have any difficulty if you
don't support the notion. | nean, certainly,
you have the right to do it.

VICE CHAIR M LLER | just want to
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be clear what we're voting on. Are we voting
on that he didn't review it sufficiently or
are we voting on that it was an error because
It didn't cure the deficiencies that were the
basi s for our denial of the special exception?

CHAI RPERSON GRI FFI'S:  Ri ght smack
dab in the mddle. There was no evi dence that
It was addressed. There was no change. There
I's fundanentally no change. | don't need to
go any further than that. | don't need to
hypot hesi ze what he shoul d have done or what
can be done or where it should be done, none
of that. | don't need to do it. | don't
think it's productive for this.

VICECHAIR MLLER: | think that's
really the main point here, because | think
the ZA --

CHAI RPERSON GRI FFI'S: | under st and
that you don't support the notion.

VICE CHAIR MLLER | think the ZA
reviewed. Well, | mght support it if it went

further. 1| don't think that the ZA -- | nean,
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| do think that the ZA reviewed to the best of
his ability the history of the case.

CHAI RPERSON CGRI FFI'S:  Ckay.

VICE CHAIR M LLER And made a
deci sion that that aspect of it was no | onger
control ling, because it was being converted to
a row dwel |I'i ng.

CHAI RPERSON CGRI FFI'S:  Ckay.

VICE CHAIR M LLER: So if your
notion is that you grant the appeal, because
he shoul d have revi ewed our deci sion, yes.

CHAI RPERSON GRIFFI'S: Here is the
differentiation and you noved it nuch further
than it was thought to be, but because I
didn't goto the light and air. You nentioned
that, the light and air. And you tal ked about
t he el enents. None of it was addressed in
making this for matter-of-ri ght sem -detached
or sem -detached existingto amtter-of-right
row dwel | i ng.

None of that conversion, none of

these elenents that we're talking about
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addressed specifically this aspect that the

Board was definitive of in its special

exception review That's why | find it
absolutely -- it renoves itself fromall the
side yard discussion and all that. And all

t he Zoni ng Adm nistrator should have done is
noted that there was sonething that addressed
In the nodifications to the exact sane permt
that this was dealt with

And |'m not projecting out how it
was to be dealt with or not dealt with, but it
shoul d have been addressed that there was
sonet hi ng changed. O herwi se, how do we sit
wth the sane massing on the sane elenents
that we found not to be in character and,
therefore, couldn't even neet the special
exception requi renents?

VICE CHAIR M LLER: Ckay. ' m
just not sure. |If you want to change it then,
because basically --

CHAI RPERSON CRIFFI'S: |I'mready to

concede that | can't convince you.
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VICE CHAIR M LLER:  No.

CHAI RPERSON GRI FFI'S: | don't need
to keep arguing.

VICECHAIR MLLER | can go to --
| just think the Board has to say | don't
think he knew how to exactly address the
deficiencies. | think he did it in the sense
t hat he thought they no | onger were --

CHAI RPERSON GRI FFI'S:  But he isn't
to address the deficiencies. He is to review
t he new subm ssions. The nodifications to
these permts and then address it. There were
no nodifications that even addressed that
el enment of which the Board found it coul d not
approve a special exception. That's it onit.

VICE CHAIR MLLER I t hi nk
t hough, at this point, it's upto the Boardto
give himdirection to say either --

CHAI RPERSON CGRI FFI'S: | di sagree.
Not in this nmotion. Not for what | found was
an error.

VICE CHAIR M LLER How do you
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know he didn't review it? | think he did
reviewit. Oh, he didn't address it.

CHAI RPERSON CGRI FFI S: There's no

change.

VICE CHAIR M LLER He didn't
address it.

CHAI RPERSON GRI FFI'S: There was no
change.

VICE CHAIR M LLER And he is
going to |l ook to the Board for guidance as to
how to address it and we're not going to give
It to him basically, based on this notion.
And so | don't -- okay. | wouldn't support
that then, because, to ne, it's nothing. |
mean, it's kind of like | think that's an
I nportant point, if we can reach it today,
maybe we can't.

CHAI RPERSON QR FFI S: I
under st and.

VICE CHAIR M LLER  You know, but
what do you do with we had an order that found

t hose deficiencies so that a special exception
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was deni ed.

CHAI RPERSON CGRI FFI'S:  Ri ght.

VICE CHAIR M LLER: What do you
do?

CHAI RPERSON GRI FFI'S:  Certainly if
part of the nodification of the existing base
building permt br ought It nore into
character, scale and pattern of houses al ong
the street front age, then the Zoning
Adm ni strator woul d have been able to address
that and say wow, not only are they making it
matter-of-right, puttingit as a rowdwelling,
they are also addressing the fact that they
have changed this and it is now addressing,
and maybe he makes a judgnent call, because he
has had to, the fact that it is now nore in
keeping with the pattern of character and
scale of the houses along the street, which
woul d be pretty strai ghtforward.

VICE CHAIR M LLER  Ckay. But you
al so have the light and air aspect of that

order as well, which was not affected. | f
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anyt hi ng was, you increased adverse inpacts.

CHAI RPERSON @RI FFI S: Now, |'m
starting to --

VICE CHAIR MLLER But It
certainly wasn't --

CHAI RPERSON CRI FFI S: -- address
all the issues that you wanted ne to, but |
haven't. | think the light and air go to a
different aspect of the 223. And when you
bring it into a mtter-of-right row dwelling,
| have purposefully not addressed that for the
Zoning Adm nistrator to have |ooked at the
provi sions of the rowdwelling elenents in the
regul ations that are ingrainedindealingwth
light and air.

So there was a substantive change
inthe nodification of the permt. Wether it
adequately or properly addressed that, | don't
find that we are bei ng noved to deci de on t hat
element or |I'm not, at |least, certainly
convi nced to be.

VICE CHAIR M LLER Vell, | hear
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your point about it. It's possible, so |
don't know. |It's possible that by doing the
addi ti on and converting it to a row house that
It m ght have been nore in character with the
nei ghbor hood. It's possible. But 1'm not
sure that there was anything done that would
have inproved the light and air deficiency
that we found in the special exception
deci si on.

CHAl RPERSON GRI FFI S: Yes, but |
nmean, you're just taking it in a whole
di fferent direction.

VICE CHAIR MLLER So, M.
Chai r man, j ust so that I under st and
procedurally that if we vote on your notion
that | would then have the opportunity to put
forward ny notion to be voted on subsequently?

CHAI RPERSON GRI FFI S: It depends
I f my notion succeeded, you wouldn't.

VICE CHAIR M LLER: Wy not ?

CHAI RPERSON GRIFFI'S: It woul d be

over.
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VICE CHAIR MLLER | think there
are two different grounds for granting a
notion of the appeal.

CHAI RPERSON GRI FFI'S: | under st and

your point. "' m happy to table ny notion.
You're the seconder. | would certainly table
ny notion if you would like to propose a

notion in front of it.

VICE CHAIR M LLER: Ckay. Thank
you. |'ll do that.

CHAl RPERSON GRI FFI S: Excel | ent .
Let's nove ahead. What's your notion?

VICE CHAIR M LLER  The notion is
to grant Appeal No. 17519 of Advisory
Nei ghbor hood Comm ssion 2E that the Zoning
Adm nistrator erred in issuance of the permt
on grounds that the Zoning Adm nistrator
should have sent the permt to BZA for
consideration of a special exception for
nonconpl i ance w th 405. 8.

CHAl RPERSON R FFI S: s there a

second?
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COW SSI ONER  TURNBULL.: Are you
I gnoring everything then about the previous
two, the appeal on the special exception then?

VICE CHAIR M LLER Ckay. | can
add to it, if you want ne to add to it, since
| don't have a second. And on grounds that
t he Zoni ng Adm ni strator shoul d have -- okay,
|l et nme think about it. M reasoning is 405. 8.
| could take an anendnent to the notion, |
guess.

CHAl RPERSON GRI FFI S: Wul d you

| i ke to second and address an anendnent to t he

noti on?

COW SSI ONER  TURNBULL: ' m not
sure. | guess I'mconfused by both, which way
we're going on this. | would agree that the

Zoni ng Adm ni strator nade an error and | guess
that's trying -- it'safinelineor tryingto
separate the 405.8 and your original notion.

CHAI RPERSON CGRI FFI'S:  Right. They
are not going to join. They are two very

separate and di stinct argunents that are being
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put forth here and if | can articulate as Ms.
M1l er has encapsulated it, she is saying very
definitively and | think very orderly that the
error that the Zoning Adm ni strat or conduct ed
was the fact that under 405.8, she is reading
It as the permt, nodification to the existing
base building permt that's under appeal now
shows a decrease in the width of the existing
si de yard.

And that should have, she s
sayi ng, have cone to the Board under speci al
exception. | don't know what elenent of
speci al exception, but shoul d have cone to t he
Board for review, because that woul d not have
been a matter-of -ri ght additi on or whatever it
I'S.

VICE CHAIR M LLER  And |I' msayi ng
that 2001.3 did not trunp this regulation,
because the nonconformty was bei ng extended,
even though it extended to the point where it
was el imnated by a conversion to a row house.

And that this decision should have been sent
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to the Board for review under 223.

COW SSI ONER TURNBULL: \Well, are
both these notions strong enough to stand on
their own separately?

CHAl RPERSON GRI FFI'S: Do you want
to go off the record and vote?

COW SSI ONER TURNBULL: O are we
trying to --

VICE CHAIR M LLER W can --

COW SSI ONER  TURNBULL: Are we
trying to nerge thenf

CHAl RPERSON GRI FFI'S: No.

VICE CHAIR M LLER W don't have
to. W can vote separately on each one. I
think this is a specific regulation that is
predi ctable, that the facts fall squarely
within, that there was an existing building,
nonconform ng dwelling that existed prior to
t he Zoni ng Regul ations, it was added to, that
the side yard was decreased and | think it
falls squarely within that regul ation.

It's not to say that we can't have
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two separate notions as to reasons why we
think the ZA erred.

CHAl RPERSON GRI FFI S: So in your
case, in ny understanding, the notion has not
been seconded. So you're saying that the
Zoni ng Adm ni strator should have read 405.8
and sai d | ook, we've got an existing building
here. It was built on or before May 12, 1958.
It had a side yard that's less than 8 feet,
right?

And there is a proposal of an
addition to that. And that proposed addition
wi |l renove the side yard and that is, in your
reading, a decrease and you're reading
decrease as a substantive change to that
exi sting side yard. And therefore, it should
have gone under relief from provision of
405.8. And one |ooks at a relief mechanism
for 405.8. One goes to 223, because it's an
additionto a provision that isn't neeting the
exact requirenents and 223 is the special

exception that covers all of section 405. |Is
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that right?

VICE CHAIR MLLER That's
absol utely right.

CHAl RPERSON GRI FFI S: s there a
second to that?

VICE CHAIR M LLER: And | think
t hat woul d al so precl ude the situation we have
her e.

CHAI RPERSON @RI FFI S: No qui ck
response.

VICE CHAIR M LLER  \Were soneone
Is trying to circunvent --

CHAI RPERSON GRI FFI'S:  That's not - -

VICE CHAIR M LLER: -- our speci al
exception process.

CHAI RPERSON GRI FFI S: Let's state
the notion and get a second and then you can
tal k about it.

BOARD MEMBER MANN: M. Chai r man,
| am going to second that notion.

CHAl RPERSON R FFI S: Excel | ent .

Thank you very nuch, M. Mann. Furt her
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questions on that? You want to further
articulate then those el enents?

VICE CHAIR M LLER | would just
say that interpreting it this way would
precl ude what we have seen here of soneone
trying to circunvent the special exception
process with this type of a conversion.

CHAI RPERSON (Rl FFI S: Ri ght, for
bui | di ngs that were built on or before May 12,
1958.

VICE CHAIR M LLER And it is --
exactly. It's specifically very limted and
| think 405.8, if you put -- apply the facts
of this case to the words that are in 405. 8,
that they fit. It's a case of a building
exi sting on or before May 12, 1958.

CHAI RPERSON GRIFFI'S: Wth a side
yard of less than 8 feet.

VICE CHAIR M LLER: Exactly, with
an addition and the side yard is being
decr eased.

CHAI RPERSON GRI FFI'S: I nteresting.
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Questions? Deliberations? Comrents on that?

VICE CHAIR M LLER: M. Chairnman?

CHAI RPERSON CRI FFI'S:  Yes?

VICE CHAIR M LLER | under st and,
this is so that we all understand what we're
voting on this, that it doesn't preclude
anot her notion for another reason. I s that
correct?

CHAI RPERSON CGRI FFI S: Don' t
negoti at e agai nst yourself.

VICE CHAIR M LLER Ckay. ' m
not. | think this is the reason.

CHAI RPERSON GRI FFI S: Questi ons,
deli berations on this? The notion is very
straightforward. It is specifically tied to
the section. Yes, M. Turnbull?

COMM SSI ONER TURNBULL: Do we have
two notions on it?

CHAI RPERSON CGRI FFI S: No, we
don't.

VICE CHAIR M LLER:  No.

CHAI RPERSON (RI FFI'S: W have one
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bef ore us.

VICE CHAIR M LLER: W don't know.
We just have one right now.

CHAl RPERSON GRI FFI S: That's it,
one.

COW SSI ONER  TURNBULL: well, |
kind of Iike yours, too. | nean, there were
sone very positive things about that that --

CHAI RPERSON GRIFFI'S: It's on the
record.

COW SSI ONER  TURNBULL: | think
there are aspects of that that are integral to
what we were just talking about, and | just
feel that we're throw ng that out and | don't
feel --

VICE CHAIR M LLER No, we don't
have -- you know, we're still in deliberation
and | think there was the question of, you
know, a friendly anmendnent to ny notion to
address what that would say and | had sone
difficulty articulating that point. So I'm

open to a friendly notion, a friendly
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anendnent if there is sonething el se you want
added to it.

COW SSI ONER TURNBULL: Vell, if
we could anend it to include what the Chairnman
had di scussed earlier, | nmean, | think there
Is that part that | -- when he tal ks about --
and | don't know if that's beyond what you
think, but I'mjust throw ng that out.

VICE CHAIR MLLER W coul d just
take votes on different ones, yes. You know,
| think that it's areally inportant question
about what do you do when there was a speci al
exception order and the deficiencies weren't
cured and that's the issue, but the parties
didn't brief it and I"'mjust -- |I'mnot sure
how far to go with that. That is why |I'm
reconmendi ng 405. 8, because | thinkit's clear
I n our regulations.

BOARD MEMBER MANN: VWell, that's
the reason why I'm wlling to support your
notion, is that | think it seens perhaps nore

supportabl e by the evidence in the record.
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CHAl RPERSON Rl FFI S: That's
certainly a critical finding of fact, M.
Turnbul I, in the case and that is before this
notion at this tinme of the past history of
this and our deliberation, of course.

| think it would not be -- | don't
think it wuld be -- well, | don't know. |
don't think the two nerging make a |ot of
sense interns of a definitive decision by the

Board if one can be reached on one or the

other of these, because | don't find them
related at all. | think we shoul d nove ahead.
| f t here 'S an addi ti onal

deli beration on this, as we have ot her things
to al so acconplish in our norning session, and
|"mfeeling that thereisn't nore deliberation
required at this tinme or being brought forth.

So with that if | may just to
summari ze the notion that i s before us and has
al so been seconded, indicates Ms. Mller's
notion states that the Zoning Adm nistrator

erred in not finding 405.8 was conpletely
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addressed in conformty and, therefore, it was
not appropriate to issue a permt and should
have been referred to the Board for a speci al
exception under 223, not neeting those
provisions in 405.8. |s that correct?

VICE CHAIR M LLER  Yes.

CHAl RPERSON @RI FFI S: Very well.
Then with that then, we do have a notion
before us. It has been seconded. Let ne ask
for all those in favor of the notion to
signify by saying aye.

VICE CHAIR M LLER.  Aye.

BOARD MEMBER MANN:.  Aye.

COW SSI ONER TURNBULL:  Aye.

CHAl RPERSON GRI FFI' S: And opposed?
Qpposed. Abst ai ni ng? Very well. Let's
record the vote.

MR,  MOY: Staff would record the
vote as 3-1-1. This is on the notion of M.
MIler to grant the notion based on the ZA
error not being in conpliance wth section

405.8. Seconded the notion, M. Mwnn. Also

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

95

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

96

in support of the notion, M. Turnbull.
Qpposed to the nmotion, M. Giffis and M.
Et herly, not present and not voting.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nuch. Thank you. M.
Turnbull, I would thank you very much. | know
that you are called to other responsibilities.
And W th t hat, we appreci ate your
participation in this particular case and al
the others. Let's nove ahead then and call
t he next case for deliberation.

MR, MOY: Yes, sir. That case is
Application No. 17511 of Carnell Bol den,
pursuant to 11 DCVMR section 3103.2, for a
variance from the lot area and lot wdth
requi rement s under section 401, and a vari ance
fromthe side yard requirenents under section
405, to construct a new sem -det ached dwel | i ng
in the R 2 District at prem ses 5371 Hayes
Street, N.E., that's in Square 5209, Lot 30.

On Cctober 17, 2006, the Board

conpl eted public testinony, closed the record
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and schedul ed its decision on Novenber 14'"
The Board had kept the record open for the
applicant to file docunentation regarding
owner shi p.

There has been no filing to that
effect. The Board is to act on the nmerits of
the application request for joint relief from
sections 401 and 405. That conpletes the
staff's briefing, M. Chairnman.

CHAl RPERSON GRI FFI S: Thank you
very nmuch, M. My. W appreciate that. I
think this was ripe for decision making sone
tinme ago and, as M. My has indicated, we
| eft the record open for additional filings
that didn't necessarily go directly to the
relief that was bei ng sought, but rather went
to the regulatory requirenents of having
standing to bring a case before the Board.

And | don't know that | can bring
great articulationtothis, but | think | wll
try, and that is this. Clearly, this is a

purchase of -- there is an acquisition of a
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pi ece of property that is trying to be nade
based on tax liens and the tax |ien purchase,
which is not a very bright |line process for
many reasons and specifically for us.

It isn't as if there is a fee
si npl e ownershi p that i s bei ng mai ntai ned and,
therefore, we have that person in front of us
or that entity or we have a letter fromthat
assigns and so all in all it becones very
conpl ex.

| would like to, at this point,
however, not nake a definitive decision by the
Board that has been fully conplied with that
el ement of ownership, but rather find that it
IS appropriate for us to proceed as the filing
Is full for the requirenents of this and al
t he evi dence that coul d have been present ed at
this point to establish the process to
ownership or ownership on this has been
presented to the Board.

If, in fact, and | would say this,

| don't need to say it, but if, in fact, that
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was to change in any respect, that may on face
change our procedures or, frankly, our
decision. So that being said, | think, unless
there is other opinions on that, | think it's
appropriate to nove ahead with this at this
time unless there is any objections.

Not noting any objections then,
let's nove right in and M. My did indicate
correctly that there was a variance fromthe
| ot and area width requirenents or the side
yard requirenents for this R 2 property. As
you recall, it is a very small |ot not
conplying with the | ot area.

O course, it's 2,500 square feet.
3, 000 woul d be required and the wi dt h of whi ch
iIs also mninmal of the 25 feet, not a
conforming R2 to begin with. So no matter
what was bei ng proposed, sone sort of relief
just to build on this site would be required.

Now, one could | ook at it and say,
okay, so what? Let's keep sone open air. But

this has been platted and existing. It's a
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|l ot that is wthin a whole row on a square of
devel opable Iots or built on lots, and so |
qui ckly nove beyond that, the fact that it
just should stay fallow. And so we | ook at
then, clearly, that uniqueness being nade.
What is the practical difficulty?

And | think it also goes directly
to persuasive argunent and that is if the --
first of all, the lot area and | ot width can't
be changed as a control if the other parcels
are not under single ownership and it abuts
the rear yards of several others. You would
have to enconpass, you know, numnerous. It
starts to unravel in terns of its argunent in
that direction.

And then providing the side yard
in that provision renders this to be a
difficult house to build in a sem -detached or
as a fully detached or sem -detached property
as you start to carve wup that mninal
di rension of the site that it's on. | wll

open it up to others.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

100

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

101

VICE CHAIR M LLER | just want to
add basically that this is one of those lots
that were so -- it's so narrow that it
automatically qualifies for an exceptional
condition where it was before the enact nent of
t he Zoni ng Regul ati ons.

And wth respect to the side yard,
if they conplied wth the side vyard
requi rements, they would have -- the house
would be 17 feet wde and really no
devel opnment really could conply with the
Zoni ng Regul ati ons.

And so those are the first two
el ements, and that there was no detrinent to
the public good as a result of granting the
variance in that the dwelling would be in
accordance with the general Land Use Map.
It's in accordance with the Ward 7 Plan to
stinmul at e devel opnent of newand rehabilitated
housi ng, and also that this was going to be
af f or dabl e housi ng.

And O fice of Planning supports
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this application and it's ny understandi ng
that the ANC didn't weigh in.

CHAI RPERSON GRI FFI'S:  Ckay. Thank
you. Two issues that | would take with that,
but | agree with the overall recommendati on.
And, vyes, Exhibit 22, of course, Ofice of
Pl anni ng was recommendi ng approval to this.
7C did not put into the application, so we
don't know their position.

The one, the affordability, this
I's not a provision of affordable housing as
one mght think in terns of program but
rather, if | recall correctly, the record
reflects that there is -- the sale price wll
be market rate for the area, but the area is
under a regional assessnent of affordability
at an affordable level, but | don't think
that's necessarily pertinent to your position
nor is it mne.

On the elenent of the 17 feet, |
just have to take just a very quick i ssue with

that in terns of the detail, that having the
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di mensi onal requi renments of exterior to
exterior as 17 feet does not, tone, say it is
| npossible to have a living dwelling unit.
Is it practically difficult? It
may well be and it's part of the practical
difficulties. | nean, arowdwelling in an 18
foot dinmensional requirenment in an R4
District, of course, has an interior di nension
of 16 or maybe 17 feet. So we're talking
about a matter of inches or feet on this.
However, when we're tal king about
an R-2, it goes to the different face of what
the District is based on. And so if one was
to -- | agree with you, there is sone
practical difficulty in terns of the 17 feet
di nensi on, not I npossi bl e, practi cal
difficulty, that's persuasive, but | think it
m ght even go -- if we went beyond that then,
It would go into what is the -- does it go
agai nst the character of the R District or
come into conflict with the zone district of

which it's based? And that's really where |
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think all the confluences of these i ssues cone
to rest specifically with the R-2 D strict,
but that's enough from ne.

l's t here ot hers' comment s,
del i berations on this? If not, let's proceed
t hen under a notion. | would nove approval of
Application 17511, which would allow for the
construction of a new sem -detached dwelling
at the prem ses of 5371 Hayes Street, N E.,
and woul d ask for a second.

BOARD MEMBER MANN:  Second.

CHAl RPERSON GRI FFI S: Thank you

very nmuch, M. Mann. | wll let others
address the notion, if need. Very well.
There is no further address. It has been
mentioned and | think we can reiterate, of

course, and rely on the analysis in part of
the Ofice of Planning's and nove ahead with
t hat .

Very well. If there is nothing
further, | would ask for all those in favor to
signify by saying aye.
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ALL: Aye.

CHAI RPERSON GRI FFI' S: And opposed?
Abst ai ning? M. My?

MR MOY: Yes, sir. Staff would
record the vote as 3-0-1. This is on the
notion  of the Chair to approve the
application, seconded by M. Mann. Also in
support of the notion, Ms. Mller.

We have a Zoni ng Conmm ssi on Menber
not participating on the case. In addition,
we have an absentee ballot from M. Etherly
who is participating on the case, and his
absentee ballot is to approve the application.
So that gives a resulting vote to 4-0-1.

CHAl RPERSON R FFI S: Thank you
very much, M. My. The next case we have on
our agenda is 17 --

VICE CHAIR M LLER M. Chairnman,
" msorry.

CHAl RPERSON GRI FFI'S: Yes?

VICE CHAIR M LLER Is this a

sunmary order?
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CHAI RPERSON GRI FFI'S:  Interesting
questi on.

VICECHAAIR MLLER | don't --

CHAI RPERSON CGRI FFI'S: | don't have
any difficulty with waiving our rules and
regul ati ons and i ssuing a sunmary order unl ess
there is any concern fromthe Board Menbers.
Very well. Not noting any concern, let's
I ssue a summary order on this. Thank you very
much.

M. My, the next case on our
agenda has been withdrawn. [|s that correct?

MR MOY: That is correct, sir.
That is Case No. 17528 of Jerry Wi nberger.

CHAl RPERSON GRI FFI S: Excel | ent .
Let's call the next case then.

MR,  MOY: The next case here is
Application No. 17524 of Andrew and SukYang
Johnson, pursuant to 11 DCMR section 3103. 2,
for a variance from the floor area ratio
requi rement s under section 771.2, to establish
a dry cleaners, drop-off and pick-up only, in
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the CG-1 District at prenises 1425 27'" Street,
N.W, and that is in Square 1262, Lot 76.

On Cctober 17, 2006, the Board
conpl eted public testinony, closed the record
and schedul ed this decision on Novenber 14'",
and t he Board request ed post heari ng docunents.
These have been filed fromboth the applicant,
as well as responses fromthe parties.

The applicant's filing IS
I dentified in your case record as Exhibit No.
32 and a filing fromthe party in opposition,
which is Al exander Ann Verkerk and that is
Identified in your case fol ders under Exhibit
33. The Board is to act on the nerits of the
application for the variance from the FAR
which is section 771.2. And that conpletes
the staff's briefing, M. Chairmn.

CHAI RPERSON GRI FFI S: Excel | ent .
Thank you very much, M. My. Il want to
address Exhi bit 33, which was the last filings
by the parties in opposition. | just want to

clarify. As | go into ny deliberation on
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this, they have articulated quite a bit of, as

t hey tal k about , I nconsi stenci es or
uncertainties and that will be not the basis
of any decision or deliberation that | put

forth on this case.

| perfectly understand and have
great concern on an aside for all the elenents
that are brought up, but clearly the Board is
charged with jurisdictional elenents and we
wll go directly into those jurisdictional
el ements, sone of which raised are pertinent.
O hers are not.

And | want to -- | believe in ny
mnd | can expedite this and |I'm certainly
open to other Board Menbers if they don't
agree, but | think it's appropriate for us to
nove straight into a notion on this case and
t hen del i berate under the notion.

And |  would nove denial of
Application 17524 for the variance from the
floor area ratio requirenents under 771.2

whi ch, as has been proposed, is to establish
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a dry cl eaner drop-off and pi ck-up at prem ses
1425 27'" Street, N.W, and | would ask for a
second.

VICE CHAIR M LLER.  Second.

CHAl RPERSON GRI FFI S: Thank you.
W have a filing from the applicant in the
last and it's clarifying actually what is
bei ng requested for relief. And | would note
that in nmy deliberation I wll |ook at the
requested relief of Jjust above the one
allowed, and that is a 1.39 FAR It is a bit
of a change fromthe original application.

And, of course, in this zone
district, it is a Mxed Use Zone District. It
IS made for bot h resi denti al and
nonr esi denti al uses. However, it is regul ated
based on an FAR cal cul ation. That is the way
the density and the use i s deci ded, whether --
well, there it is.

| have -- first, of course, for
the variance test we | ook at uni queness and

out of that wunique aspect, which my be
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circunstantial, it may be physical, that
uni que aspect renders a practical difficulty
or it renders it difficult to fully conply
Wi th our Zoning Regulations, and then we'll
get on to the |last test and other el enents of
this.

First of all, I think it fails on
t he uni queness. I'"m |l ooking at a property
t hat, al though the extensiveness of plans are
not full, let us say, | believe that the
gr aphi c representation and al so t he
phot ographi c representationallows neto fully
understand this building.

| don't see where there is a
uni que aspect of this rowdwelling that |ends
itself to say it cannot easily use just the
one FAR, but because it's so unique, what is
this wuniqueness that requires it to nove
beyond that which is allowed to extend that
use into further FAR

It may be there. However, | don't

find that there was a persuasive argunent put
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forth. In terns of the size, the dinensional
requi renents, there was not hi ng presented t hat
| could even get to. And if | put it -- well,
there it is. That's where | rest and | can
nove on to others, but obviously w thout a
uni que aspect to rest on, | can't understand
what the practical difficulty in not conplying
wth it, of the one FAR

Now, we are talking. Well, there
it is. I'll openit up to others.

VICE CHAIR M LLER | just want to
start and clarify ny position on the
post heari ng docunents, and that is that the
Chairman left the record open for docunents
responsive to specific things so that those
itenms that didn't address that specifically,
especially factual itenms such as noise and
traffic and things like that.

| won't be considering what was in
t hose post hearing docunents. | just would be
consi deri ng what was on the record and | think

there is a reason for that, and that a | ot of
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those evidentiary issues occur in a hearing
where you can have cross exam nation and
things like that. And | think the record was
full enough in any event on the variance
questi on.

And I'mw th the Chairman as wel | .
The first elenent of a variance i s uni queness
and | don't see in this case how this
particular building is unique fromthe other
buildings on the block or in any way to
justify variance relief.

So regardl ess of whether they may
have sone practical difficulty in doing the
busi ness that they want to open there, that is
not sufficient. Awpractical difficulty has to
arise out of the uniqueness of the structure
and it's just not there.

And | think there were questions
certainly raised wth respect to public
detrinment that could occur wth respect to
this operation operating out of t hat

structure, but | don't think we even need to
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go there, because | think you first have to
find uniqueness and that is just not here in
this case as far as | can see.

CHAl RPERSON @RI FFI S: Excel | ent .
O hers? Yes?

BOARD MEMBER MANN: Just to add
briefly to that. There was also information
or di scussion during the hearing as to whet her
or not it had gone t hr ough ot her
adm nistrative bodies like HPRB or dd
Geor get own Act and t hat di scussi on has not hi ng
to do really with our zoni ng decision so nuch
as it has to do with understanding the ful
range of information that m ght hel p us nake
a decision or see if other information is
uncovered that does affect our zoning
deci si on.

I don't think any of t hat
i nformation surfaced from those discussions,
but that was one of the things that was raised
In the subm ssion that we received after the
heari ng.
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CHAI RPERSON GRI FFI'S:  Excellently
put and good clarification. GCkay. Anything
el se? Any other deliberation? No further
del i beration then. W do have a notion before
us. |t has been seconded. | would ask for
all those in favor to signify by saying aye.

ALL: Aye.

CHAl RPERSON GRI FFI' S: And opposed?
Abst ai ning? M. My?

MR MOY: Staff would record the
vote as 3-0-0. This is on a notion of M.
Giffis to deny the application, seconded by
Ms. MIler. Also in support of the
application, in support of the notion, M.
Mann. M. Chairman, we al so have two absent ee
bal | ot s.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR MOY: One fromM. Etherly, of
course, and one from M. Turnbull.

CHAI RPERSON CGRI FFI'S:  Good.

MR MOY: M. Etherly's ballot

vote is to approve the application. M.
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Turnbull's ballot vote is to deny the
application with the words, if | my read,
"Uni queness not net, operational aspects not
clearly defined relating to the anount of
space i nvol ved and the FARinvolved." So that
woul d give the final resulting vote of 4-1-0.

CHAI RPERSON GRI FFI'S: I nteresting.
Excel | ent . Thank you very nuch. | don't
think we would waive our rules and
regul ations, unless we -- well, | think we
could. Should we do a summary order on this?
No, we'll do a full order on this, indeed.

VICE CHAIR M LLER R ght.

CHAl RPERSON GRI FFI'S:  Yes. (kay.
Very well. Let's nove ahead.

MR, MOY: The next application is
No. 17525 of Braxton Hotel and Condomn ni um
LLC, pursuant to 11 DCMR section 3103.2, for
a variance fromthe | ot occupancy provisions
under section 403, a variance from the rear
yard requirenents under section 404, a

variance from the court requirenents under
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section 406 and vari ances from the
nonconform ng structure and use provisions
under subsections 2001. 3 and 2002.5, to allow
the enlargenment of an existing hotel or
transi ent room ng house to aninninthe R5-E
District at prem ses 1440 Rhode | sl and Avenue,
N.W That is in Square 211, Lot 839.

On Cctober 17, 2006, the Board
conpl eted public testinony, closed the record
and schedul ed its decision on Novenber 14'"
The Board requested posthearing docunents,
primarily an agreenent between the party and
t he applicant.

That has been received into the
record from both the applicant and the |aw
firmrepresenting Patricia Aronson, and t hese
are identified in your case records as Exhi bit
39 and Exhi bit 40, respectively. The Board is
to act on the nerits of the application for
the variances requested. That conpletes the
staff's briefing, M. Chairman.

CHAl RPERSON GRI FFI S: Thank you
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very much, M. My. This is a fascinating
case. That being said, we don't need to spend
a lot of time wth it. The O fice of
Pl anni ng, of course, is recomendi ng approval
and | think we can -- | look to their analysis
at great reliance in terns of ny deliberative
comrents on this.

It's Exhibit No. 30, but just to
frame our discussion as we nove forward, one
woul d say, ny gosh, there is an awful |ot of
vari ances being required on this and, on face,
Il think we were all net wth that in
preparation for the Public Hearing when we
went forward.

And as we really got into and
delved into the history of why it was before
us and what was changing, we realized that
this was, as you recall, in for a permt for
a matter-of-right use where there then was a
designation of the existing structure.

So, clearly, it was shown in

evidence in the record that a matter-of-right
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new buil ding could be built on this lot. To
me that really -- in one sense | said, well,
my gosh, why are we |ooking at so nany
vari ances then?

But then when we |look at, it
actual |l y supports strongly the presentation of
this case generally saying, because one coul d
say, |look, we could deal with this lot in a
matter-of-right scenario, but based on the
fact that it has been now desi gnated and t hen
has, therefore, gone through the Historic
Preservati on Review Board and we don't -- in
this case we are not questioning any of those
decisions by the HPRB, but taking them as
definitive directions for the devel oper or
applicant in this case.

All of those then rely on -- well,
all of those have evi denced thenselves in the
ki nd of pushing and pulling of the massing of
an addition to an existing structure. It is
conmplying with the height, of course, the 90

feet which is allowed in the R-5-E District,
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and the major pieceis the |l ot occupancy as it
cones in.

W | ooked at the use also as a
change and that is based on the existing
structure and the di nensional separation and
the pattern of windows and the ability of the
| ayout for the footprint as one is not
removi ng the exi sting structure, but tryingto
rei nvi gor at e, revitalize t hat exi sting
structure into a conforming or really a
productive market rate useinthis areainthe
city and, at this tine, all of which I find
being very persuasive in terns of the rear
yard requirenents in terns of fitting the
massi ng of this, the court requirenents, which
were based on the existing structure.

O course, those elenents are
nonconform ng aspects of this structure. And
t hen, of course, howone, as | have just said,
accommodat es a new use, which is fundanental |y
nonconf or m ng. The uni queness, | think, is

really rested and very strongly rested in the
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exi sting structure and all of those el enents.

There is nunerous aspects of the
uni queness, but the uni queness cones fromthis
exi sting structure. The practi cal
difficulties go directly to those provisions
and the requirenent, and | have addressed
those very broadly, but clearly we're not
removing any of the existing nonconformng
aspects.

Really, to nme this boils down to
an entirely change of project and it is
because of this existing structure, because
It's not just it was going to be apartnents or
condos. It is now have to fundanentally
change the transient nature, but the hotel or
I nn, what i s now bei ng designated in this, and
the whole reasoning is because of this
exi sting structure, t he W ndows, t he
separation of the lot |ines and the structures
adj acent to it.

There was sone tal k about whet her

there was a requirenent to, you know, increase
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t he nunber of roonms and the density and all of
that. | think those were adequatel y addr essed
as being part of the requirenents for this to
be a productive revitalization, but certainly
didn't arise any sort of detrinental inpact
around the area.

Fundanentally, lastly, | don't
find that this flies in the face or is
di sregarding any of the Zoning Map or goes
agai nst the public good, and | woul d support
this application at thistinme. | wll openit
up to others for their coments and
del i beration. No, not yet.

VICE CHAIR M LLER: |'mjust going
to add a couple, because | think you have
covered nost of it.

| may even be redundant, but |
just want to say that tone it clearly net al
three prongs of the variance test and it was
uni que in many ways, but the nost inportant
one that | found was its designation as a

| andmark, which then required it to seek
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variances to rmake changes Dbecause of
constraints inposed by H storic Preservation
and that was -- there were real practical
difficulties there.

And we heard sone very conpelling
testi nony about how nuch noney has already
been spent on this project and then how much
nore to change, and that this was actually the
only viable neans of going forward, and that
there is no public detrinment or inpairnent to
the intent, purpose or integrity of the Zone
Pl an.

There isn't any adverse inpact to
t he nei ghboring properties. It's within the
scal e of neighboring buildings. O course,
the Ofice of Planning is supporting it and
the ANC is supporting it and it has concept
approval by HPRB. There was one party
participant in this case and it appears that
her concerns were nmet with the construction
agreenent that has been submtted in the

record.
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CHAl RPERSON @RI FFI S: Excel | ent .
Anything else? | think it's appropriate to
nove forward then under a notion, and | would
nove approval of Application 17525 of the
Braxton Hotel and Condom nium LLC.

This is for the variance fromthe
| ot occupancy provisions under 403, a vari ance
from the rear vyard requirenents, 404, a
variance fromthe court requirenents, 406, a
vari ance fromnonconform ng structures and use
provi sions under 2001.3 and 2002.5, and this
woul d allow the enlargenent of the existing
hotel or, as classified, the transient room ng
house to an inn in the R5-E District at
prem ses 1440 Rhode Island Avenue, N.W, and
woul d ask for a second.

BOARD MEMBER MANN:  Second.

CHAl RPERSON GRI FFI S: Thank you.
You know, it's interesting that we can get
through so quickly, essentially, a use
variance and | think that what we haven't

addressed, but | think the record shows and
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reflects, is that there is an existing, it's
a continuing, and the way t he regul ati ons have
actually dealt with a change of uses and how
we all ow uses fromroom ng house or transient
to hotel.

| think it's fairly persuasive
that even with this addition and adding into
the roons, the nunber of roons, that this is
a continuation of an existing use, maybe not
directly as the regulations ook at it, but I
think in common sense and practicality, it's
the current use and it has been and existed in
gr eat har nony W th t he surroundi ng
nei ghborhood and nothing, of course, has
brought forth that that woul d change or create
any adverse inpact to the public good.

And going to the practical
difficulty, I think it all is related, too.
In fact, where | began is where I'll end and
that this use, what is being provided, this
product actually goes directly to all those

area reliefs that are being sought and nore
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so, but specifically to the area reliefs and

that's the court, the small area of courts and

t he di stance between the wi ndow |ines and the

properties, all of which don't acconmodate for

a newresidential unit, but rather for short-

termstay or nore of an inn or hotel use.
kay. Anything el se then?

VICE CHAIR M LLER | just want to
add that actually | was saying that sone of
t he econom c hardship | was characterizing as
a practical difficulty, but in fact it does
rise to the threshold for a use variance of
undue hardship --

CHAI RPERSON GRI FFI S: Excel | ent .

VICE CHAIR M LLER -- in this
case.

CHAI RPERSON @GRl FFI S: Excel | ent,
and that's adequately said. And just to
address that is that | don't think we would

requireit. QOoviously, we didn't require huge
pro formas and conparabl e prices.

| think the case was nade very
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easily on nore of, let's say, a conmmpn sense
approach of they gave us sone dollar anounts
of what was sal es and cost and al so t hen what
was to be required and provided, and | think
on principle that it is a persuasive argunent
that there was that econom c hardshi p and t hat
there was a hardship in ternms of use based on
the economcs, but also on the layout, the
physi cal |ayout or provision of residential
units.

Ckay. Anything el se then?

VICE CHAIR M LLER There was a
condi tion that was proposed t hat we m ght just
addr ess.

CHAI RPERSON RI FFI S: Ch, I'm
sorry.

VICE CHAIR MLLER In the
post hearing filing.

CHAI RPERSON  CGRI FFI S: That's
exactly what | was going to do. Yes, good.
| have not attached conditions to the notion.

VICE CHAIR M LLER R ght.
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CHAl RPERSON GRI FFI'S:  Ckay.

VICE CHAIR M LLER | think that
the parties submtted a constructi on agr eenent
that actually, | believe, covers that proposed
condition and | don't think that we heard
much, if any, evidence in the record that goes
to this condition so that | would be inclined
not to attach it as a condition, but recognize
that the applicant is bound to it in the
constructi on agreenent that was signed by the
parties.

CHAl RPERSON GRI FFI'S:  Ri ght.

VICE CHAIR M LLER: And it's in
t he record.

CHAIRPERSON GRIFFI'S: | think it's
appropriately addressed in the construction
agreenent and, actually, the specifics of
which and how it's going to be dealt with |
think is appropriately done, and | would
concur and | would not attach any conditions
to this notion that we now have before us.

Any other coments, discussion,
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del i beration? If thereis nothing further, we
do have a notion before us. It has been
seconded. | would ask for all those in favor
to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S: And opposed?
Abst ai ning? M. My?

MR MOY: Yes. Staff would record
the vote as 3-0-0. This is on the notion of
the Chair to approve the application, seconded
by M. Mann. Also in support of the notion,
Ms. Mller. M. Chairman, we also have two
absent ee bal |l ot s.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR MOY: One from M. Etherly,
one fromM. Turnbull. M. Etherly's vote is
to approve the application. M. Turnbull's
vote is to also approve the application with
t he coments "Uni que opportunity, considering
the degree of hardship to develop this
| nportant property." So that would give a

final vote of 5-0-0.
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Wuld staff Ilike to consider
wavering, wavering, waiving the application
for a summary order?

CHAI RPERSON GRIFFI'S: | don't see
any difficulty in doing that, waive our rules
and regul ations and i ssue a summary order on
this, unless there is any objection.

BOARD MEMBER MANN:  No.

CHAl RPERSON @RI FFI S: Very well.
Not noting any objection. So what?

MR, MOY: The next application for
a decision is No. 17527 of John R Klein,
pursuant to 11 DCVMR section 3104.1, for a
speci al exception to continue the use of an
accessory parking | ot under sections 213 and
2303. The parking | ot was | ast approved under
BZA Order No. 16659, dated June 13, 2001, in
the R-1-B District at premses 4418-4420
Connecticut Avenue, N W, and that is in
Square 1971, Lot 825.

On Cctober 17, 2006, the Board

conpl eted public testinony, closed the record
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and schedul ed its decision on Novenber 14'"
and t he Board di d not request any suppl enent al
information. So the Board is to act on the
nmerits of the application request for the
speci al exception under sections 213 and 2303.
And that conpletes the staff's briefing, M.
Chai r man.

CHAl RPERSON @RI FFI S: Excel | ent .
Thank you very nuch. Let's get right into
this. However, | have noted the tine and |
just want to nake a comment in terns of those

that are here for our afternoon session.

We're obviously still in our norning session
and we wll take a brief, but needed, Iunch
br eak. | would not anticipate calling the

af ternoon session before 2:30.

So you are welcone to stay here
and listen to us deliberate or you can nake
schedul e provi sions on that, grab sonme | unch,
If you wll, or whatever it is, utilize the
time. | would not -- as | say, wll not call

the afternoon to order before 2: 30.
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Movi ng back into the case now t hat
has been <called for wus on deliberation
regar di ng t he Connecti cut Avenue Kl ei n parki ng
lot, let me open it up for comments. Well,
first of all, there is a long history of
approvals by the Board and it has been an
exi sting surface parking | ot for an extensive
anount of tine.

W had sone comments on the
correct wutilization based on the retail on
Connecticut and its relation to the parking
| ot in back, the condition of the parking |ot.
Let nme first state no matter what and where,
our provisions and regul ati ons are very strict
in terms of what needs to be conplied with
when one | ooks at a surface parking lot from
wheel stops to signage to striping to the
surfacing to | andscapi ng.

Now, oftentines we do attach in
our orders conditions of those. However, it
I's often redundant. Looking at this, | think

we can easily say this has, as | said, a long
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hi story of special exception review and under
section 213, | believe in the presentation of
their case that it has nmet all of those
provi si ons.

Let nme open it up if there are
comrents from ot hers.

VICE CHAIR M LLER Ckay. | don't
know t hat you want to go through each one, but
certainly 213.5 was an inportant one, that
there would be no dangerous or otherw se
objectionable traffic conditions resulting
from the establishnent of the use and the
present character and future devel opnent of
the nei ghborhood wll not be affected
adversely.

And | think that's an issue wth
respect to when we start I|ooking at the
conditions, | nean, yes, that are proposed and
| think it's inportant to note that O fice of
Planning stated that the Departnent of
Transportation did not find any adverse

I npacts on traffic.
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That is sonmething that could have
changed fromthe previous order, but did not
to any degree to give concern to DDOT.

CHAl RPERSON GRI FFI S: Excel | ent .
Make your notion. Was there a notion?

VICE CHAIR M LLER M. Chairman,
| could nove a notion and then we could
di scuss conditions under it.

CHAI RPERSON CGRI FFI'S:  Yes.

VICE CHAIR M LLER: And that woul d
be to approve the application of John R
Klein, No. 17527, for a special exception to
continue the use of accessory parking | ot
under sections 213 and 2303.

BOARD MEMBER MANN:  Second.

CHAl RPERSON GRI FFI S: Thank you.
Let's nove right ahead as you want to
condition this, if I'mnot m staken. W have
-- pardon ne.

| think the critical piece is to
have all the information in front of ne. No,

is to look at -- we have the Ofice of
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Pl anni ng, of course, was addressing all the
conditions that were regul ating this. The ANC
al so proffered conditi ons and then we have t he
original order or not the -- the existing
order of 2001, which the Board | ooked at.

And what | would like to do is
address each of these down and then address if
the O fice of Planning or, critically, the ANC
di fferentiates thensel ves fromei ther of these
conditions or address these conditions, |
think we can do this very quickly and we'l|
just take them one at a tine.

The first, | think, is the nost
critical, is the approval period. | woul d
note that in asserting an approval period, we
have, what isit, five years fromOP, one year
fromthe ANC, and we have the original first
order of this issued in 1961. | think that's
when they invented blacktop and they put it
down on this parking lot. That's a joke, of
cour se.

But the point being this has been
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I n exi stence for an i ncredi bl e anount of tine.
The el enent of our special exception review
and specifically under 213 is to review the
pl acenent of these and any adverse el enents
out of all the criteria that we | ook at that
are created by having the parking lot in this
ar ea.

You know, the location within 200
feet of existing comercial or industrial
area, contiguous to an alley or comercial
district, no danger ous or ot herw se
objectionable traffic conditions resulting,
reasonabl y and necessary, convenient, alot of
It Is al nost going directly to the
establishnent of it.

Now, certainly, t here IS
utilization and conti nued operation of it, but
nothing to date and even reading the old
orders and in the case presentation at this
time, nothingis persuasive that fundanentally
t hese things, you know, traffic conditions or

fundanentally the big picture itens are going
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to change that m ght necessitate us review ng
again in a close period this application.

Now, that doesn't nean that they
woul dn't have to keep it clean and clear,
mai ntain stripes, surfaced and | andscaped.
That is in our requirenents just by having it,
by having a special exception review So |
woul d support discussion on the tine period
placed on this, and | would begin that
di scussion at 10 years.

BOARD MEMBER MANN: M. Chail rnan,
| would actually be in favor of renoving any
time limtations on that given the very |ong
hi story of use of the parking |ot and by the
fact that you have said that any of those
other elenments that need to be addressed or
enforced can and will be, and | don't think
that there is any need for us to act as the
enf orcenent body on that every coupl e of years
or 5 years or 10 years.

CHAl RPERSON GRI FFI S: That's an

I nteresting point. Yes, Ms. Mller?
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VICE CHAIR M LLER | woul dn't
take that position. | think that there is
validity to the fact that this parking | ot has
been there for a long tine and its use has
been determ ned to be essential by Ofice of
Pl anni ng and t he nei ghbor hood i s certainly not
opposed to it, but we did have sonme concern by
t he ANC and the conmmunity about problens with
the lot wth the overcrowding or traffic
problens, so that | think that it should cone
back to us for sone review at sonme point.

The O fice of Planning suggested

five years. | would go with sonmewhere between
5 and 10 then. | wouldn't go no review |
guess, | nean, it's a nunber here, but | woul d

be inclined to accept Ofice of Planning's
suggestion of five, but | wouldn't be opposed
to seven or sonething |ike that.

CHAI RPERSON CGRI FFI'S:  Ckay.

VICE CHAIR M LLER: You know, if
we feel Iike we need to not burden the owner

I n com ng back too soon. | do think that the
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one year suggested by the ANC is really not
called for. | don't think that we're finding
there are adverse inpacts.

It has a long history and they
would just have to like go back and turn
around and prepare their next step application
after this, so | think that is not called for
certainly.

CHAI RPERSON CGRI FFI S: Ckay. So
what we have here is the -- | think it's
| egal |y defined as the Gol dil ocks Theory, 5,
10 and infinity. Ckay. Good. M. Mann,
let's hear fromyou. | would -- 5 years seens
to be a short turnaround to ne.

I nmean, if you look at the
procedure, conceivably just for a special
exception, and let's generalize it and round
off, but it's probably a year to get prepared
to get on the schedule to proceed and then
have an order issues. So, basically, |ooking
to turn around and have a couple of years of

exi stence and then right back in, 10 years
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seens to be nmuch nore acconmodati ng. It's
sonet hi ng that exi sted for over 40 years, so--

VICE CHAIR M LLER | think |
could go wth 10 years. | nmean, as we go
t hrough these conditions, you know, | can see
I f there seens to be a problem but if we have
specific conditions with which they are
supposed to conply, if they are not in
conpliance, they can bring an enforcenent
| Ssue.

CHAI RPERSON GRI FFI'S:  Absol utel vy,
yes, absol utely.

VICE CHAIR M LLER So I'm not
sure that we -- you know, sonme of these terns
means you cone and you look at it again to
see. You know, maybe new conditions m ght be
requi red or sonething and | think I would tend
to say that that's unlikely in this case,
given it has a long history.

CHAI RPERSON GRI FFI S: Ri ght. The
only provision, and | tend to agree with M.

Mann, but it's sonewhat persuasive to have
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sonme control over it, because as it is | ocated
in R-1 District, in R1-B, that perhaps within
the next couple of decades there nmy be
substantial change of sone sort that would
necessitate re-look at this.

I can't proj ect out or
hypot hesi ze. It seens |like thisis -- and it
has clearly, clearly been evidenced to be a
critical elenent of providing parking for the
retail along Connecticut, but maintaining a
review and a public review may neke sone
| ogi cal sense.

M. Mnn, are you of interest to
di scuss 10 years or another year provision?

BOARD MEMBER MANN: Vll, let ne
say this. | wouldn't vote to deny this
application based on the fact that you didn't
accept ny suggestion for no tine limt.

CHAI RPERSON GRI FFI'S:  Okay. Then
why don't we, in order to proceed in this for
the sake of discussion and deliberation on

this, note Condition 1 as approval for a
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period of 10 years. Ckay. W also had noted
that 19 parking spaces would be provided on
the site.

There was sone talk of 13 being
dedi cated towards Zips Dry C eaning Service.
That seens to be a very limting condition in
an order if we were to put it in. | noted in
the Public Hearing that they indicated that
those were | eased and utilized by Zips, but if
-- that would be a provision if we
specifically -- what would happen if Zips
deci ded to nove?

VICE CHAIR M LLER R ght.

CHAI RPERSON CGRI FFI S: | think the
provi sion of those 19 is the critical aspect.
Do you agree?

VICE CHAIR M LLER | totally
agr ee.

CHAl RPERSON GRI FFI S: Ckay. The
hours of operation. This was another existing
condition that we had in the previous order.

| wasn't -- if yourecall, there was sone note
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of there is no real provision of closing this
of f necessarily. The hours of operation were
of their operation or their maintenance
overvi ew and control of the parking |ot.

W have had this before in terns
of programed parking and our provisions, |
think, arealittle anti quated when we address
t hese, but we have actually had cases where we
require themto chain it off and not use it.
It makes, you know, |ogical sense if, you
know, parking is such a critical issue.

My point being, | guess, directly
Is are we needing to condition or what is the
fact base or potential adverse inpact that
we' re | ooking to regul ate by provi di ng an hour
of operation for the parking? Go ahead.

VICE CHAIR M LLER | think it's
that the parking | ot abuts a residential area
and where this goes to preventing noise and
traffic that would disturb the neighbors
before and after the hours that are desi gnated

her e.
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So as | wunderstand it, it neans
that this applicant woul d not be operating its
parking | ot for the businesses that are there,
but | think what you're saying is it mght not
go to whether or not a car could just cone in
there and park before or afterwards.

CHAI RPERSON GRI FFI'S:  Yes. And |
guess in sone respects, | want them to
maintain responsibility to control t hat
parking ot all the tinme, whenever, you know,
unl ess they -- and they -- you know, hours of
operation for a surface parking lot. |If they
deci ded that they don't want to have control
over it, then they can close it off sonehow
and that's up to them

But | don't -- the residential
| npact, there is no evidence in the record
that shows that. In fact, there is a huge
buffer that is |andscaped in the residenti al
as fairly far renoved. | just didn't see --
| don't -- | fundanentally don't understand

t he reasoni ng behi nd an operation schedul e for
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this.

VICE CHAIR M LLER Well, it's
funny. | nean, | had the inpression that it
did go to, you know, preventing noise for the

benefit of the abutting residential area, and

| think so does the | andscaping. | nean, all
that goes to that. This is one of those
itenms, | think, that could -- it could be in

the body of the order that that's what their
hours of operation are.

CHAl RPERSON Rl FFI S: | think
that's fine, if we listed a finding of fact or
of some nature.

VICE CHAIR M LLER:  Um hum

CHAI RPERSON GRI FFI S: | mean, it
was actually in the past. | nean, even Ofice
of Pl anni ng when they address this condition,
they address it by saying all the businesses
whi ch the parking | ot serves operate sonetine
bet ween the hours of 7:00 a.m and 8:00 p.m
Mondays to Fridays. So it's alnost |ike,

well, that's fine.
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So is it tied to the operation of
theretail, but still, what is the inpact that
we're trying to regul ate here?

VICE CHAIR M LLER: | think it
al so goes to how would it be enforced and if
a condition can't be enforced, then what good
Is it as a condition?

CHAI RPERSON GRI FFI'S:  Yes. And if
it is enforced, does it nake sense to have an
enpty parking lot at 9: 00 at night in an area,
you know? Maybe a restaurant goes in and t hey
serve dinner until 11:00. It doesn't nake any
sense to ne. | would not advocate keeping it
In unless there is any objection to that.

VICE CHAIR M LLER No. | woul d
just say if it's -- we take it out, we ought
to just reflect in the body of the order that
those are the hours of operation.

CHAI RPERSON CGRI FFI'S:  Excel | ent.

VICE CHAIR M LLER.  Ckay.

CHAI RPERSON GRI FFI S: |  nmean, |

would like the coments that Ofice of
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Planning in their analysis ook to in that
condi tion. The area devoted to driveways

access and parking area should be nuintained

wth paving material formng all weather
| npervi ous surface. | mean, that's fine to
keep in.

It's actually a requirenment in our
regul ations, is wheel stops shall remain
I nst al | ed. The lot shall be kept free of
refuse and debris and shall be paved and
| andscaped. No vehicle, therefore, or part

t hereof shall be permtted to project over the

lot line or building line or public space.
Again, these are all redundant of the
requi rements in our regulations. | don't have

any difficulty in keeping themin.

The garbage container/dunpster
shall remain at the location identifiedin the
site plan of which they have done that. It is
occurring. | would note that it evidences
itself in one of our orders, 16659, and the

O fice of Planning had nentioned that it had
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noved, | guess, or was not properly on the
site or | forget all the detail of it, but
there was the need for a wheel stop or sone
sort of device to keep it in its location.

| think if we just have the fact
of this condition, it would, therefore, be
conplied with. The garbage contai ner/ dunpst er
shall remain at the [ ocation identified onthe

site plan. Ooviously, that is going to be on

the |ot.
VICE CHAIR M LLER: M. Chairman?
CHAl RPERSON (Rl FFI'S:  Yep?
VICE CHAIR M LLER | think |
could be m staken, but | think you m ght be

readi ng a proposed ANC condition, as opposed
to Ofice of Planning's condition.

| think Ofice of Planning says
t he garbage contai ner/dunpster shall not be
permtted to project over any |lot or building
line or on or over the public space. ['"'m
reading this fromthe first page of the Ofice

of Planning's report.
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CHAl RPERSON Rl FFI S: Ri ght,
O fice of Planning's.

VICE CHAIR M LLER: Oh, right, but
| thought you were reading from ANC, which
sai d garbage contai ner/dunpster shall remin
at the location as identified on the site plan

submtted with BZA Order 16659.

CHAl RPERSON @RI FFI S: Right, I'm
sorry. | was kind of cobbling them both
t oget her.

VICE CHAIR M LLER:  Ckay.

CHAI RPERSON GRI FFI S: Because it
addr esses. I  nmean, each of them are

addressing --

VICE CHAIR M LLER: The gar bage.

CHAI RPERSON CGRI FFI'S:  And then --

VICE CHAIR M LLER:  Yes.

CHAI RPERSON GRI FFI S: Because of
the Ofice of Planning or the ANC i s sayi ng,
| ook, keep it where it's supposed to be, but
the Ofice of Planning is saying it should be

kept where it IS, but it's not I n
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functionality bei ng mai ntai ned there. So they
have just suggested the specific condition,
the existing condition | should say.

Al in all, it goes to Condition
No. 8, the garbage contai ner/dunpster shall
remain in the location identified on the site
pl an, which noves us to 9, |andscaping shall
be provided as identified in the |andscape
proposal dated February 13, 2001 contained in
Exhi bit 29.

Now, this is the old conditions,
so all of that doesn't have pertinence in
terns of exhibit. How do we want to deal with
| andscape? There was sone discussion of
| andscape indicating --

VICE CHAIR M LLER W have a
| andscape, 2006 | andscape nai nt enance proposal
that was attached to the O fice of Planning's
report.

CHAI RPERSON CGRI FFI'S:  Ri ght.

VICE CHAIR M LLER Do we want to

cite that?
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CHAI RPERSON @RI FFI S: This one?
Whi ch one was that? | think we can maintain
It and take out the Exhibit 29 and just say as
dated February 13, 2001, because |'m assuni ng
that that which is attached to the Ofice of
Planning is fromthat previous order and that
shows the | andscapi ng area, but it also shows
the revision, so | think it wuld be a good
attachnent as part of this.

And, of course, that |andscaping
wll be mintained in a healthy grow ng
condition, in a neat and orderly appearance.

VICE CHAIR M LLER. Do you have a
copy of that, February 13, 2001 proposal ?

CHAl RPERSON (Rl FFI'S:  Yes. No.

VICE CHAIR M LLER:  No.

CHAI RPERSON CGRI FFI'S: Huh?

VICE CHAIR M LLER:  Well, there is
a 2006 proposal, so l'"mjust -- |I'mwondering
how that relates. | would think that woul d be
rel evant to their maintenance.

CHAI RPERSON GRI FFI'S:  The 2006, do
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you nean the subm ssion of the |andscaping
contract or the diagran?

VICE CHAIR M LLER The contract
whi ch says what they are going to do. Now, if
we're putting this for a 10 year period, I'm
not sure whether sonething like that m ght
change.

CHAI RPERSON CRI FFI'S:  But there's
two different pi eces. The | andscape
mai nt enance proposal that you're |ooking at
was | ooking at how and when they cone in to
clean up the | eaves and just the | eaves and do
annual stuff. The other piece is show ng the
di agram of where that | andscaping is to go.

So one is fundanentally how you
address the site. The other is how they
maintain it, and then the cleaning and al
that is done totally separately.

VICE CHAIR M LLER Ckay. So,
basically, the 2006 |andscape maintenance
proposal is just evidence that was submtted

in the record that goes to their requirenent
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to mintainit in a healthy grow ng condition
and in a neat and orderly appearance?

CHAI RPERSON GRI FFI'S: Ri ght.

VICE CHAIR M LLER.  Ckay.

CHAI RPERSON CGRI FFI'S:  And then the
-- | would say the Condition 11, | believe, no
ot her use shall be conducted from upon the
prem ses, no structures other than such as
will be directed to use the prem ses unl ess
the use is residential. ["m sure that wll
come out right on the transcript, right?

It's Condi tion 11  from our
previous order that is directly from our
regul ations, and I think it's appropriate to
put in as it has been in the previous orders,
rat her than address why we have renoved it.

Condition 12, any lighting used to
Illumnate the parking ot or its accessory
bui |l di ngs shall be so arranged that all the
direct rays of the light, lighting to be
confined to the surface parking lot, also a

provi sion in our regul ati ons, al so none of the
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i ghting, rather.

To say it properly in English,
there is no lighting provided on this site.
However, if they were to propose to do so, we
mght as we have it in and it is from the
previous order and its condition.

Let nme look at any other. There
was a provision of signage also fromthe ANC.
Their Condition 13, all signage to the parking
| ot shall be maintained and damaged and bent
signs shall be repaired and/ or replaced on at
| east a quarterly basis.

| would Ilike to add that to
Condition No. 6. Al parts of the |ot shal
be kept free of refuse and debris and shall be
paved and | andscaped. All signage at the
parking | ot shall be maintai ned, undamaged or
j ust maintained. | guess we'll put a
provi sion of | anguage that says in, you know,
a proper condition for however we want to
wite it.

| don't care. Let's just add this
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in, and damaged and bent signs shall be
repaired or replaced. Quarterly Dbasis,
putting a timng into it doesn't make any
sense. W want it done right away. GCkay. So
when it happens, it needs to be corrected.

I t hi nk we have addr essed
everything el se in this and we have brought up
alittle bit of the traffic coordinator or do
we discuss traffic coordinator a little bit?
One of the elenents, of course, in the other
aspects of this area and i n our revi ew and not
our review is this provision.

Nothing in this hearing was
persuasi ve enough in nmy mnd to bring forth a
required condition of having sone traffic
engi neer, r at her traffic coordi nat or,
directing or addressing inflow or egress or
patterns of wuse from Connecticut or in the
alley, and so | would not be anenable to
adding a condition of that to this. Ohers?

VICE CHAIR M LLER  This case was

unusual 1n that it is related to another
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parking |lot case that we had in which there
was or we did order that there be a traffic
coordinator on this lot for, |I think it was,
a period of like a year and a half until the
Board was going to consider this application.

And so when we explored that at
the hearing, there wasn't any evidence that
t hat was successful in aneliorating any kind
of traffic or parking problens.

So for nme that was the biggest
reason not to do it and that, in fact, there
were other problens that were raised at our
hearing with respect to atraffic coordinator,
wWth respect to their authority, where they
woul d be and sone patrons finding the traffic
coordi nat or hel pful, sone patrons finding the
traffic coordi nator annoyi ng or whatever. It
just didn't address any adverse inpacts.

So | think we had actually
evidence, a trial history here, and it didn't
support addi ng that kind of a condition, which

IS a pretty drastic condition. | don't think
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we have it in any parking |ot case. So |
woul d not include it in this one.

CHAI RPERSON GRI FFI S: Ri ght. It
al so brought up sone interesting discussion
on, one, the authority of a traffic
coordinator to actually inplenent anything,
which there is none, and then the liability
that mght cone up from having that traffic
coordi nat or.

As | recall, not going into the
details of the other case, but it seens to ne
that we | ooked at this traffic coordinator as
nore as an educati on provi der of opportunities
for parking, to be on Connecticut Avenue and
asking, you know, please, don't stop when
there is, you know, no parking all owed or, you
know, there is provisional parking in the
rear, etcetera.

But | totally agree wth the
aspect of the fact that we have real history
showi ng the utilization of it and it has not,

obvi ously, been conditioned in this order.
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VICE CHAIR M LLER:  Ckay.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se then?

VICE CHAIR M LLER | just want to
clarify since we have been referencing the
hi story here that in the other case, the only
reason that | think the Board even consi dered
putting it in as a condition was because both
parties suggested it.

CHAI RPERSON CGRI FFI'S:  Ri ght.

VICE CHAIR M LLER. So we t hought,
okay, well, let's see if it works. It's only
going to be on a trial period and it doesn't
| ook like it worked.

CHAI RPERSON GRI FFI'S: I ndeed. It
shows that sonetines we need to use our own
j udgnent even when all in front of us say we
should do it. Ckay. Interesting point.
Anyt hi ng el se then?

VICE CHAIR M LLER | think there
m ght be one nore ANC condition that we didn't

address, I'mnot sure if you did or not, with
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respect to trash, that they have a proposed
condi ti on. Trash and other debris is
collected on a daily basis and pl aced inside
a dunpster with a lid that is kept closed.

Did you address that? | know you
addressed | ocation of the dunpster.

CHAl RPERSON CRI FFI S: | didn't
because it's required to be free and cl ear of
debris. And there was testinony in the record
by the applicant that they have soneone every
day picking up. | nean, if you feel that we
need to be even nore definitive on that?

VICE CHAIR M LLER | don't fee
we need to be nore definitive, no.

CHAI RPERSON CGRI FFI'S:  Ckay.

VICE CHAIR M LLER: | just thought
we mght need to address it and that's what
you did, that it's not necessary since we have
sonmething in there that says that be kept free
of debris. Do we?

CHAl RPERSON GRI FFI'S: Condi ti on 6,

all parts of the lot shall be kept free of
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refuse and debris and shall be paved and
| andscaped. And then we have added in
addition to that the signage and mai nt enance
on that. | nean, the elenents of that, |
mean, woul d have to be -- you know, when we go
to even nore definitive elenments and
specificity, we ought to -- this ought to be
sonme differentiation between this particular
application and others that, you know, nove
beyond t he regul ati on.

So that being said, anything el se
then? GCkay. Anything else on this then? |If
there's nothing further, it is ny recollection
that we have a notion. It has been seconded
and it has now been conditioned. |If thereis
nothing further, then let nme ask for all those
in favor of the notion to signify by saying
aye.

ALL: Aye.

CHAl RPERSON GRI FFI' S:  And opposed?
Abstai ning? M. My, when you get a chance.

MR MOY: Yes, sSir. Staf f woul d
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record the vote as 3-0-1. This is on the
nmotion of the Vice Chair, Ms. MIller, to
approve the application wth conditions as
stated, seconded by M. Mann. Al so in support
of the notion M. Giffis. W have M.
Et herly not present and not voti ng.

W also have an absentee ball ot

from M. Turnbull and his vote is to approve

the application. Hs coments read as
follows: "Approve for a period of 10 years,
which is consistent wth the Board's

conditions, or as the majority of the vote
recommends."” So that would -- should give a
resulting vote of 4-0-1.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nmuch, M. My. | don't see any
reason why we wouldn't waive our rules and
regul ati ons unless there are any objections
fromthe Board, we could i ssue a sunmary order
on this. Not noting any objections, why don't
we do that? Very well.

It is ny great pleasure to wel cone
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M. Hood wth us.

COW SSI ONER  HOQOD: l's It
af t ernoon?

CHAI RPERSON CGRI FFI'S:  Yes.

COW SSI ONER HOCD: Good
af t er noon.

CHAI RPERSON GRI FFI S: And that's
the only detrinent to have to say good
afternoon, as we're still in our norning
session, but this wll be the |ast. We
appreciate M. Hood' s presence with us today.
M. My, if you wouldn't mnd calling the next
case for our consideration?

MR MOY: Yes, sir. This is the,
as you stated, Mdtion for Reconsideration of
Appl ication No. 17512 of KC Enterprises. This
IS pursuant to section 3126 of the Zoning
Regul ati ons. The original application was
pursuant to 11 DCWVR 3103.2, for a variance
fromthe lot area and | ot width requirenents
under section 401, and a variance from the

side yard requirenents under section 405, to
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construct a new sem -detached dwelling in the
R-2 District at prem ses the east side of the
500 Bl ock of 58'" Street, N.E., and that's in
Square 5265, Lot 22.

On Cctober 13, 2006, Albert and
Melissa Mohammed filed a nmotion for
reconsi deration of the Board's decision and
that filingis in your case folders identified
as Exhibit 33. In response, the Ofice has
al so received two filings to the notion. One
is aletter in opposition fromKevin Mody of
KC Enterprises, dated COctober 24, 2006, and
this is identified as Exhibit 34.

And finally, also a letter in
opposition fromNormal and Alicia Porter, the
property owners, and this is identified in
your case folders as Exhibit 35. The Board is
to act on the relevant provisions of section
3126 and especi ally section 3126. 2 and 3126. 5.

The two prelimnary matters for
t he Board's considerationis the status of the

notion and, as | said, pursuant to 3126.2 and
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subsequent to that the letters in response in
terns of their tinmeliness pursuant to section
3126. 5. And that conpletes the staff's
briefing, M. Chairnman.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nuch, M. My. Let's get right
into this. And clearly, for a notion of
reconsi deration, we need to |ook at several
t hi ngs. W will go through exactly those
provi sions. But we | ook to whether we nmade a
fundanental error that we need to readdress
and we also |look to whether there was new
evi dence that was brought forth that was not
able to be brought forth in the proceedi ngs
and in the Public Hearing.

Yes, go ahead.

VICE CHAIR M LLER M. Chairman,
| woul d suggest that even before we | ook at
that we | ook at whether or not the notion for
reconsi deration is properly before us.

CHAl RPERSON GRI FFI'S:  Ckay.

VI CE CHAI R M LLER: And
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reconsi deration regul ations are set forth at
3126 of our regulations. And 3126.2 says that
" Any party may file a not i on for
reconsideration.” And the novenent in this
case was not a party to the proceedi ng and,
therefore, | don't believe has standing to
file anotion for reconsideration. So | would
nove to dism ss the notion for reconsi deration
on grounds that the novenent |ack standing
before the Board to nove for reconsideration.

CHAl RPERSON GRI FFI S: Very well.
s there a second?

BOARD MEMBER MANN:  Second.

COMM SSI ONER  HOOD: Second and
just a question. M. MIller and | were on the
opposi ng si de. Can she do that? |Is that
| egal ? Legal, sufficiently, can you do that?

VICE CHAIR M LLER:  Yes.

COW SSI ONER HOOD:  Ckay.

VICE CHAIR M LLER: Oh, I'msorry.
But if you're asking ny opinion, you can.

COMM SSI ONER  HOOD: |  was | ust
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aski ng.

VICE CHAIR M LLER W're not
novi ng for reconsideration.

COW SSI ONER  HOOD: So we nake
sure procedurally.

CHAl RPERSON GRI FFI' S: Judge, Jury,
execution.

COMM SSI ONER HOOD:  Actual Iy, yes.
" mjust making sure.

CHAl RPERSON GRI FFI S: It's your
opi ni on.

VICE CHAIR M LLER [f you want
the Ofice of Attorney CGeneral to state --

COWM SSI ONER  HOCD: No, that's
fine.

CHAl RPERSON GRI FFI'S: Yes.

COW SSI ONER HOOD:  Ckay.

CHAI RPERSON GRIFFI'S: | think it's
an excellent clarification in ternms of we had
a split vot e on t hat, sort of a
differentiation of votes. | think M. Hood

brings up an excellent question and it is ny
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opi nion al so, but unless that's contrary, you
can tell wus. Qoviously, this is now a new
notion, the substance of which is based
directly onit. Go ahead, Ms. Ml ler.

VICE CHAIR M LLER: | did also
want to make this coment though that even
t hough an i ndividual cannot, under our rules,
nove for reconsideration, that we saidthis in
reference to an earlier case today that they
do have standing before the Court of Appeals
to appeal the decision to the Court of
Appeal s, if they are, you know, inpacted by
t he deci si on.

So it does not preclude them from
appeal i ng, but according to our rul es, the way
| interpret it and what nmy notion is based on,
I's that they don't have standing before us to
nove for reconsideration.

CHAI RPERSON GRI FFI S: Excel | ent .

So we do have that before us. It has been
seconded. Is there discussion on that?
Addi tional deliberation? | think that 1s
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absolutely the proper notion and it is
absol utely the substance and jurisdiction of
whi ch the Board should take this up.

However, now that | have a quick
30 seconds, | also want to go to, although
It's not necessarily appropriate, a statenent
to the fact of even if we were to nove this
I n, the substance of which, | feel having read
it were all addressed and the proper
opportunity, whether a party or a person, was
availed to all the participants in this case.
And in fact, all of those elenents were
directly picked up, di scussed, deli berated and
addressed by the court.

But that being said, we do have a
notion before us to deny the notion for
reconsi derati on. ["m sorry. Dismss the
notion for reconsideration and it has been
seconded. If thereis no further deliberation
on that, | would ask for all those in favor to
signify by saying aye.

ALL: Aye.
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CHAI RPERSON GRI FFI' S: And opposed?
Abst ai ning? M. My?

MR MOY: Yes, sir. The staff
woul d record the vote as 4-0-0. This is on
the notion of Ms. MIller to -- on her notion
to dismss the notion for reconsideration
seconded by M. Mann. Also in support of the
notion is M. Giffis and M. --

COW SSI ONER HOOD:  Hood.

MR MOY: -- Hood. Thank you.
Finally, sir, we also have an absent ee ball ot
fromM. Etherly, who participated onthis, on
the original application, and al though he is
not here to vote on the notion of the Vice
Chair to dismss, his absentee ballot, and
"1l just record for the record, was to grant
the notion for reconsideration. So | have to
give a final vote of 4-0-1 on this notion to
di sm ss, correct?

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nuch, M. My. | appreciate

you recording the vote in that fashion. l's
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there any ot her business for the Board in the
norni ng session in the Public Meeting?

MR, MOY: No, sir. Can we do a
sunmary order on this?

CHAI RPERSON @GRl FFI S: | believe
so, yes.

MR MOY: Al right. Very good.

CHAI RPERSON GRIFFI'S: | don't see
any reason why we would do a full order. W
can i ssue a summary order on this. Excellent.
If there is nothing further then, let's
adj ourn the norni ng session. That bei ng said,
it's 1:50. W're going to take a very --
we're going to take a lunch break. I will
call the afternoon hearings at 2:45. Thank
you all very nuch.

(Wereupon, at 1:53 p.m the

Public Meeting was concl uded.)
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