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P-ROCEEDI-NGS
9:55 a.m

CHAI RPERSON CRI FFI S: Good
norni ng, | adies and gentlenen. Let ne call to
order our 20'" of February 2007 norning Public
Hearing of the Board of Zoning Adjustnent of
the District of Col unbia. My nane is Ceoff
Giff, Chairperson. Joining ne today is the
Vice Chair, Ms. Mller, and M. Etherly, our
esteened col | eague. The rest of themare out
sick, so you've got us.

That being said, let's nove
directly ahead. |1'magoing to dispense with a
| ot of my openings, as we have one case today
and | can get into any specifics that are
needed. However, there are sone critical
pi eces that everyone here should understand
and |l et's begin.

First of all, when com ng forward
to speak to the Board, you wll need to have
filled out two witness cards. Wtness cards

are available at the table where you wll
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provi de testinony. Those two cards go to the
Court Reporter sitting to ny right on the
floor. That Court Reporter is creating the
official transcript of the record. Therefore,
everything that you say should be said into a
m crophone, so that it can get into the record
and be on the transcript.

So with that, when vyou cone
forward, I"'malso going to ask that you state
your nanme and address for the record, only do
this once, obviously, then we can nake sure
that you are properly given credit for the
statenents and testinony that you put into the
record.

| would ask that people turn off
their cell phones and beepers, at this tineg,
and any ot her noi se maki ng devi ces, so that we
don't have a disruption of the transm ssion
into the record. And | would also |et
everyone know that as well as, as | turn off
nmy own cell phone and get through all of this,

creating the transcript, we are Dbeing
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broadcast live on the Ofice of Zoning's
website, so you wll see caneras noving
around, but pay no attention to them

In going forward, of course, our
speci al exceptions and variances wll follow
the followng order. W will first hear from
the applicant, their case presentation. We
wll then go to any Governnent reports
attendant to the application. Third, we wll
hear from the Advi sory Nei ghbor hood
Comm ssioners and Conm ssion report wthin
whi ch the property is | ocated.

Fourth, we wll hear parties or
persons i n support of the application. Fifth,
we W Il hear persons or parties in opposition
to an application. And Sixth, finally, we
wll return to the applicant for any cl osing
remar ks, rebuttal w tnesses and any other
summati ons that they may need to provide.

It should be clear in ny opening
in what | have just said that anyone here

present at any tinme in our Public Hearing can
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present testinony as persons. Anyone at all.
Parties, of course, are a differing
participation and we wll establish party
status if there is request for that.

The Sunshi ne Act does require that
this Board conduct its hearing in the open and
before the public. W do enter into Executive
Session for reviewing the record and facts on
a case. W can also utilize those Executive
Sessions for deliberation if the Board deens
that needed. This is in accordance wth our
rul es, reqgulations and al so the Sunshi ne Act.

Moving directly ahead, |let ne say
a very good norning to Ms. Bailey with the
O fice of Zoning, M. Bushman also with the
Ofice of Zoning, Ms. Monroe on ny left is
wth the Ofice of the Attorney Ceneral and
M. My with the Ofice of Zoning.

Everyone should understand that
all of the cases heard before us in special
exceptions and variances are categorized by

our judicial system as contested cases.
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Therefore, thereis sone very i nportant things
t o understand.

In contested cases, first of all
we are creating an official record wthinthis
room Anything that you say into the
m crophone that goes into the transcript is
part of the record. Anything that you have
submtted in witing is also part of the
of ficial record. That record is the only
piece of which the Board wll base its
del i berati ons on.

So if you believe that there is
information that we ought to take into
consi deration in meking our decisions, then
you should nake sure that it is into the
record. Do not assune that it wll be if you
haven't put it in.

Li kew se, if we are on recess or a
very quick break today and we're out in the
hal I s or runni ng down for a quick lunch to get
back up to work and then get back into

hearings, if you see us, would you, please,
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refrain fromhaving private conversations with
us. That may well to sone in the general
public give an appearance of us receiving
information outside of the record and
t herefore woul d not be all owed.

So wth that, I think we
understand al |l our protocols today. Wy don't
we ask all those present if you are going to
present testinony to the Board, | would ask
that vyou, please, stand and give your
attention to Ms. Bailey, as she is going to
swear you in.

MS. BAI LEY: Wul d you, please
rai se your right hand?

(Whereupon, the wtnesses were
sworn.)

MS. BAILEY: Thank you.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you all very nmuch. At this tinme then,
we can hear if there are any prelimnary
matters attendant to the case that's on our

schedul e today. Prelimnary matters are those
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which relate to whether a case wll or should
be heard, if proper notice, adequate tim ng of
posting, if there are any other el enents that
woul d del ay us hearing the case today, thisis
the proper tinme to cone forward and |et us
know.

You can cone forward and have a
seat at the table as an indication of a
prelimnary matter for the Board's attention.
Ms. Bailey, I'll ask you if you are aware of
any prelimnary matters?

M5. BAILEY: M. Chairman, Menbers
of the Board, to everyone, good norning.

CHAI RPERSON CRI FFI S: Good
nor ni ng.

V5. BAI LEY: Staff does not have
any, sir.

CHAl RPERSON @RI FFI S: Very well.
Not seei ng any ot her indication of prelimnary
matters for the norning, why don't we call the
first case?

V5. BAI LEY: Application No. 17549
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of CGeorgetown Visitation Preparatory School,
pursuant to 11 DCVMR 3104.1, for a special
exception to increase a private school student
enrol Il ment cap from 435 to 490 students, and
to increase the cap on faculty and staff from
110 to 120, under section 206 of the Zoning
Regul ations. The property is Zoned R-3 and it
is located at 1524 35'" Street, N.W  The
property is also known as Square 1292, Lot
202.

MS. BAI LEY: Excel | ent. Thank
you. Are we ready? \Wenever you are ready.
You can just turn the m crophone on. Thereis
a button on the base. Perfect.

MS. ALBRECHT: Good nor ni ng. My
name is Kate Albrecht. I'mwth the Law Firm
of Kirkland and Ellis. 1'man alumi of the
station and | represent the school I n
connection with this application. W were
| ast before you on January 16'" At that
time, the school was very close to a final

agreenment with its neighbors and with the ANC
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regarding this application.

In the week following that
heari ng, we reached a final agreenent with the
ANC and we ent er ed into an agr eed
Transportati on Managenent Pl an. Subsequently,
t he application, based on that plan, received
unani nous support fromANC- 2E and has recei ved
support fromthe Ofice of Planning and the
Departnment of Transportation.

Several of our nei ghbors have al so
submtted letters of support, including
resi denti al neighbors, inmmediately adjoining
the property and institutional neighbors in
t he nei ghbor hood, such as Geor get own
University and Holy Trinity Pari sh.

On January 2", prior to the |ast
heari ng, we submitted a prehearing statenent
t hat addressed the applicant's satisfaction of
sections 206 and 3104 of the zoning
regul ati ons. On February 6'", we filed a
suppl enental prehearing statenment for the

purpose of filing the agreed TMP and for
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hi ghl i ghting the key aspects of the plan for
t he Board.

W have several wtnesses here
today. Sister Mary Berchmans i s here to speak
about the history and the mssion of the
school. Dan Kerns is the head of the school
and he is prepared to address adm ssions, the
new approach to adm ssions, the series of
nei ghbor hood neetings that we held, the terns
of the Transportati on Managenent Pl an and the
current status of any neasures that have
al ready been put into effect.

W also have wth wus Gsborne
George of Gsborne George and Associates. He
wll discuss the traffic inpact assessnent
that was perfornmed and submtted as part of
t he school ' s ori gi nal prehearing statenent and
he can also address the efficacy of the
technical aspects of the Transportation
Managenent Plan, such as the dedicated turn
| ane and the traffic cop.

| would like to first present a
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short overview of the application prior to
that testinony. The application of the school
Is very sinple. W're only seeking an
I ncrease in the student cap from 435 to 490
and an increase in the faculty and staff cap
from 110 to 120. There is no construction.
There is no maj or expansi on of the school and
there are no programmtic or operational
changes on the horizon.

The application is filed under
sections 3104 and 206 of the Zoning
Regul ati ons. The Zoning Regul ations here
require for private schools that the way the
school iIs operated should not becone
obj ectionable to adjoining property based on
noi se, traffic, the nunber of students and the
school shoul d have adequat e parki ng.

As Dan wll explain in nore
detail, the school has a very |arge canpus.
Because of the size of the canpus and the way
It isutilized, thereis really no danger that

t he nunber of student wll create noise or
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15

that the nunber of students can't Dbe
accommodat ed on the canpus.

In addition, there is no argunent
that the school has parking well in excess of
the requirenents of the Zoning Regul ati ons.
The only elenment of section 206 that 1is
i nplicated hereis traffic. Thisis the topic
that has been the focus of the extensive
meetings with the nei ghborhood. The school is
confident that its proposal wll not have a
significant inpact, signi ficant negati ve
| npact on t he nei ghborhood traffic, but at the
sane tine, we recognize that there is severe
congestion in CGeorgetown and that this is a
serious concern to nei ghbors.

The school is wlling to contro
and to reduce its own contribution to that
traffic. This wllingness coupled with their
desire to have t he support of the nei ghborhood
for this application has led to the
devel opnent of this Transportati on Managenent

Pl an.
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The plan itself, as |I'm sure you
realize, is very conprehensive. It is
designed to reduce the level of Visitation's
traffic contribution, to the level that it
woul d have reasonably been expected to have
been if we were at 435. The parties realize
that there nay be sone trial and error here in
effectively nmaking or reaching that result.

And so while the plan is very
detailed, thereis alsoflexibility built into
the plan, so that it can be anended as
necessary to reach that goal in the future.
Wth that overview, | would first |ike to have
Si ster Mary Berchmans provi de her testinony to
t he Board.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nmuch. Let nme just give a
little bit of direction, because, first of
all, all the filings are incredibly conplete
and, in fact, last tinme the Board, obviously,
was prepared to nove forward noting the

| nportance of having the Jlast bit of
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communi cati on and di al ogue happen, obvi ously,
as a result of even nore success.

So ny point being, |I think we can
summari ze an awful lot. |If you want to give
direction to your wtnesses, get us quickly
through this, because what | think wll
probably be nore productive is getting into
t he heart of the Board's questions, which w Il

probably be after we hear everyone, OP

I ncl uded.

M5. ALBRECHT: kay.

SI STER HANNAN: |"m Sister Mary
Ber chmans Hannan. | live at 1500 35'" Street,

N. W, Washington, D.C. Good norning. | would
like to offer you a thunbnail sketch of the
pl ace that Georgetown Visitation has held in
the city of Washington for over 200 years.
Qur school's growh is parallel to the growth
of our city since the school's foundation in
1799.

Qur history is replete wth

exanpl es of the outreach which the school has
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extended to the city and its people. As a
young | ady's acadeny flourished, the sisters
al so established a poor school for students
who coul d not afford a private education. The
sisters not only educated these children, but
also fed and clothed them They also held
classes in the evening and on weekends for
children of sl aves.

Today, the school is commtted to

continue this outreach to a diverse student

body. This year over 25 percent of our
students receive financial aid. W have
of fered over $1 mllion in financial

assi stance as we have wel coned students from
t he Qpportunity Schol arship Programas wel |l as
refugees from Katri na.

W hold a Saturday school for
seventh grade girls from our city schools.
This program invites our students to act as
mentors to these young girls and our faculty
drives for the enrichnent prograns on Sat urday
nor ni ngs.

NEAL R. GROSS
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Georgetown Visitation has been an
active participant in the Georgetown area
churches ecuneni cal outreach to the honel ess
for several years. Qur girls have becone such
avital part of this programthat they and t he
faculty or staff nenber now prepare neal s and
carry them to the honeless at the Lutheran
Church on Wsconsin Avenue five or six tines
during the winter nonths.

Once a nonth our students prepare
nmeals and carry them to the honeless on
McKenna's Wagon. Each year, our nothers and
daught ers gat her to cl ean and pai nt cl assroons
and general areas in an elenentary school in
the city. This programis nowin its tenth
year.

Qur educational programenphasi zes
the i nportance of gl obal awareness, but also
trains our students to be active citizens.
Wnen of faith certainly, but also a vision
and strong purpose. The schools' reputation

in these areas has created a freshman
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applicant pool of over 400 student for only
115 pl aces. Rarely can we accept transfer
students, because our attrition rate 1is
m nuscul e.

Last year we had only one student
| eave Visitation. Qur school would be nost
grateful to your assent toward an increased
cap for our -- for its enrollnent. | would
now | i ke to introduce our head of school, M.
Dan  Kerns, who will comrent on our
application.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you.

MR. KERNS: M nane is Dan Kerns.
| live at 3612 Wnfield Lane in Washi ngton,
D. C Sister Berchmans has reviewed our
hi story and m ssion. | would just like to
hi ghl i ght and di scuss several aspects of the
petition you have before you, the process we
have followed with our neighbors and the
Traffic Managenent Plan that Ms. Al brecht has

ment i oned.
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As you know, we are looking to
I ncrease our student enrollnment from 435 to
490. W do not anticipate the |arger student
nunber, but rather see our target popul ation
to be nore in the area of 465 students wth
sonme additional roomin the cap to deal with
the unpredictable nature of enr ol | ment
managemnent .

Qur application respectful ly
acknow edges t hat we have been over our cap of
435 for several years. This increase occurred
I nadvertently, accidentally and not i n any way
part of a plan to permanently increase our
size. Twice in the past few years, we have
had significant spikesinthe enrollnent yield
for our freshman cl ass.

In each case, the next year we
made earnest efforts to respond to the
I ncrease by accepting fewer students to the
ninth grade. This was successful in terns of
reduci ng and stabilizing the freshman class

nunber, but was not effective in reducing
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overall school size, given the fact that we
were commtted to the | arger cl ass of accepted
students for the four years that they were
W th us.

This was coupled with an extrenely
low and again unpredictable |[evel of
attrition. These tw factors have led to an
enrol Il ment that this year is 30 students over
the established cap. After the second spike
I n freshman cl ass size, it becane apparent to
us that this was not an anonaly, but a trend
and one that cane at the sane tine we noted it
al nost doubling with freshman applications
over the previous five years.

W then conducted a strategic
review of our program enrol |l nment and
denographic trends in our feeder schools and
our overall capacity given our resources and
facilities. This petition for a Ilarger
student body is part of a forward | ooking
enrollment plan that will help to support

Visitation's future.
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We have planned this increase to
have m nimal inpact on the nei ghborhood and
Ms. Al brecht nentioned sone of the aspects,
that there is no construction, parking,
st udent dr op-of f, st udent pick-up w il
continue to be exclusively on canpus. And as
you can see fromthe drawi ngs and from ot her
aerial projections, that we have adequate
space on the canpus to accommodat e t hi s nodest
| ncrease.

W do acknow edge that any
increase in size has the potential of
I npacting traffic in the area. The
di scussions that we referenced earlier in
January w th our nei ghbors have continued and
the Traffic Managenent Pl an that we present to
you today, we feel is responsive to the
nei ghborhood concerns and wll actually
I nprove the traffic in Visitations inmediate
vicinity.

W are grateful for all of the

many peopl e who are i nvol ved i n preparati on of
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t he docunent. ANC Conm ssioners Lew s and
Skel sey and Barbara Zartnman of the Citizens
Associ ation of Georgetown were especially
active in the discussions and hel ped forge t he
wor di ng of the docunent.

The managenent plan is based on
the extensive traffic survey conducted by O R
Geor ge and Associ ates and has been revi ewed by
I nspector Patrick Burke of the Metropolitan
Police Departnment who was fornerly the
departnent's head of traffic enforcenent.

W appreciate the professional
conpetencies of both and feel our situation
has been well -researched and revi ewed. There
are several inportant characteristics of the
plan and | will just summarize thembriefly.

The first is that it provides for
both traffic managenent and reduction of
traffic volunme conducted with the school. The
secondis that it grants sone i mmedi ate reli ef
during the peak nmorning tine, that was the

time of greatest concern. Visitation has
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taken the following steps to inplenent the
pl an:

This norning, we had our off-duty
traffic officer on-site at the i ntersection of
35" and Volta. The priority of this officer
Istonove traffic through the intersection as
wel |l as enforce District traffic regul ations.
W have staggered the hours of non-
I nstructional school staff to keep them away
fromthe peak tine. Staff are nowto arrive
before 7:30 or after 8:30.

It is inportant to nention that
all the studies point to the inpact of school
traffic on the norning rush. The surveys
I ndicated and M. George wll substantiate
this that due to the tinme of our dism ssal and
the many activities students assune after
school that we have no significant inpact on
t he afternoon.

W have appointed a traffic
coordinator who wll enforce all school

regul ati ons and facilitate alternative
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transportation arrangenents by offering a
variety of incentives for our famlies to
encourage use of Metro and other public
transportation and to facilitate carpools
anong parent drivers and with students | egally
permtted to drive nore than one student.

These incentives wll I ncl ude
school subsidies for Metro and a $500 car pool
rebate to parents driving three or nore
students to school. We have adopted new
policies for vendors and buses that we use for
co-curricular activities bringing all that
traffic onto canpus, rather than onto 35'
Street.

M. George will also nention the
defined right |lane on canmpus from sout hbound
35" Street. W are considering HOV parking
on canpus and nmandatory classes for student
drivers on D.C. traffic laws and safe and
courteous driving.

There are two ot her aspects of the

pl an. The first is that Visitation is
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commtted that this requested increase not
only will not cause an increase in traffic to
t he nei ghborhood, but wll reduce the vol une
fromexisting levels. To that end, we have
agreed to naintain a traffic | evel consistent
with and hopefully wunder that which one
anticipates wwth the current cap of 435. Next
year, this wll be a reduction of 7 to 12
percent fromthe traffic caused by our present
enrol | ment.

The second is to establish a | evel
of accountability to the neighbors, to the ANC
and to this body. Visitation wll present an
annual traffic report that will not only |ist
current enrollnment figures, but include a
survey done by an independent consultant to
validate the inpact of the managenent plan.
If we do not mnmeke the qualitative and
guantitative benchmarks we have nutually set
wi th our neighbors, the school agrees to take
addi tional steps to bring the nunbers in |ine

with the standards.
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Thi s has been a col |l aborative and
a collegial process and the docunent that has
ener ged supports both the needs of Visitation
as wel |l as the broader nei ghborhood communi ty.
We are also pleased at the process that the
past few nonths has opened up a di al ogue with
our nei ghbors, one that we are conmmtted to
conti nue.

The school has proposed and we are
wlling to spearhead a committee of the
school s in our local area that could work with
ANC- 2E  Conmi ssi oner Skel sey' s Educati on
Comm ttee to address sone of the concerns that
have becone evident in this process.

For over 200 years Visitation has
been a valued and supportive nenber of the
Georgetown comuni ty. W are equally
concerned today to not only be a good
nei ghbor, but to work towards common sol uti ons
to the issues of the nei ghborhood. W thank
you for your tinme and for your consideration

of our petition today.
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CHAI RPERSON GRI FFI S: Excel | ent.
Thank you very nuch.

M5. ALBRECHT: | would also |ike
to introduce, at this tine, Osborne George.

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. ALBRECHT: | believe the Board
Is probably famliar with him He has
testified before you many ti nes as an expert.
He has over 30 years of experience in traffic
engi neering and we would like to offer himas
an expert in that area in this case.

CHAl RPERSON GRI FFI S: Let's get
him to a mke. W probably have sone
guesti ons for hi m Any difficulty
establishing M. George again as an expert
W t ness? Very well. Let's nove ahead.
Before ne gets into this though, let nme just
see if the Board has any questions of the
first two witnesses and also ask if the ANCis
present ?

MR LEWS: Yes.

CHAI RPERSON GRI FFI'S: Do you have
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any cross examnation of the two w tnesses
that you just heard?

MR LEWS:. No.

CHAl RPERSON @RI FFI S: Excel | ent .
Thank you very nuch. M. Kerns, thank you.
Let nme just say, because | think we can nove
on, M. GCeorge is going to get into sone
factual pieces that we may have sone t echni cal
questions of, but, first of all, | appreciate
both of your testinonies today, that really
summari zed well actually a lot of what was
already in the witten subm ssion.

In ny view of this from the | ast
tinme and then fromgetting prepared for today,
| think you sunmarized it incredibly well of
what we're here to do under 206 and the
speci al exception and that is |ooking at the
| npact of what this increase of enroll nent and
staff would be. | nean, a mnimal of 10 and
really | don't think anything so far, we've
got alot nore to get through in the next five

mnutes that we'll see if it changes ny
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per ception.

But the fact of the matter that |
see right nowis summari zed perfectly what you
said, and that is not only is this a snmall
I ncrease that won't inpact the negative
aspect, and that is traffic, because you al so
honed that in well, because that's really what
we're here under 206 on this specific
application.

Not only wll it not negatively
I ncrease or inpact it, but, infact, withthis
managenent plan begins to decrease that
I npact. And really, | haven't seen -- | think
we'll hear nore on this, but |ook, we have
seen dozens of these applications. The Board
Is very famliar with each and every little
aspect and each application is different.

The site is different. The school
Is different. The programis different. The
enphasis is different. The demand is
different. The nei ghborhood is different.

But we know t he base elenents of it. Wen we
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| ook at this, it is encouraging to see that
what you have really substantively put
toget her is a managenent plan. And what does
t hat nean?

It's you are not going to do away
with cars. You're not going to -- | love the
first statenment in your -- |'mprobably going
to far on this right now, but the first
paragraph in your application says | ook,
you' re not the cause and you're not the cure
of Georgetown's traffic congestion. However,
you play a part of it. And | think that's
well said in what was done today in your
openings, but also in the witten subm ssion
and that is okay, so now how do you conti nue
into this era of being conpatible with the
rest of the pieces?

And believe ne, | don't think that
M. George will reenphasize this. | know what
he is going to say is through this managenent
plan you are able to really decrease the

| npact, whether it be in terns of the
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ridership and the carpooling or just in terns
of the peak inpact. And that's what is really
amazing what we see, as it's always the
norning drop-offs and pick-ups in the
afternoons. Those are the big tines.

Vll, it's al so when everyone el se
Is trying to get where they need to go during
the day, you know. So anyway, |'m very
encouraged by this and actually |I think it's
an exceptionally well done plan and
application. But that is probably going nore
towards cl osings than anything, so why don't
we get sone nore information on that, M.
Geor ge.

MR GEORGE: Good norning, M.
Chai rman and Menbers of the Board. For the
record, Gsborne Ceorge. | provided w tness
cards for the Court Reporter

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR GEORGE: Al right. M.
Chai rman, we began our eval uation by | ooking

at the relief that the applicant has sought.
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And as you have heard before, they are seeking
toregularize the enrollnment fromthe approved
435 students to a cap of 490. The 55 students
we were able to quantify the projected trips
that they are likely to generate.

Qobvi ously, the school has been at
Its location for quite along tine and we were
able to conpute rates at which vehicles arrive
at the canpus.

CHAI RPERSON GRI FFI'S: Ri ght.

MR, CGEORGE: Qur estimate is that
the additional 55 students would generate,
approxi mately, 38, between 38 and 46 trips
during the norning and afternoon peak hours.

CHAI RPERSON GRI FFI S: Good. You
know, it was one of the nobst concise
descriptions of trip generation. M. Ceorge,
| know you have been involved in nunerous of
these and the Board and other experts and
argunents of what atrip is and how many trips
generate when soneone cones in and then

| eaves. How many trips is it? And the
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confusion of it.

| think it was great what you put
in and | think it's very clear the Board's
knowl edge of it and then specifically to this.
| think what | would |ike to get to is just,
directly to, why don't you speak about how.
| know it is proposed turn | ane.

MR CEORGE: Yes.

CHAI RPERSON GRI FFI'S: And such and
the renoval of parking on the street that is
for school only. Wy don't we talk a little
bit about just the detail of that, what you
see that inpact is and then what you see in
terns  of your expert status  of t he
availability of that happeni ng.

MR CEORGE: Yes.

COURT REPORTER: Is there an
exhi bit nunmber for this?

VMS. ALBRECHT: Yes.

MR, CEORGE: Qur report is in --
M5. ALBRECHT: I'Il present it.
MR GEORGE: -- it's part of the
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prehearing statenment. |'m not sure what tab
it isin, but it's the traffic and back study.

CHAI RPERSON CGRI FFI'S:  Tab H.

MR GEORGE: Tab H. And the
proposed | ane configurati on change i s shown at
page 16, pages 16 and 17.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR GECRGE: Basically, the school
has several hundred feet of frontage between
P Street to the south and pretty nmuch at Q
Street to the north. And north of Volta Pl ace
as shown in the exhibit on page 17 or perhaps
Exhibit 16 woul d show the existing situation
better.

The frontage of the school has RPP
par ki ng. There are a total of 12 parking
spaces al ong there.

CHAl RPERSON @RI FFI S: And that's
where nost of the traffic is comng in from
north?

MR, GEORGE: Fromthe north.

CHAl RPERSON GRI FFI S: To turn
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right.

MR CEORGE: Yes.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR GEORGE: Yes. At the sane
time, along the frontage, just to the south
you notice a portion that's |labeled -- that's
shaded red where there is no parking all owed
between 7:00 a.m and 6:30 p.m on school
days.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR, CGEORGE: Al right. | think
that was put into place to allow for sone
| oadi ng and parking of buses and so on to
accomodat e the school's activities.

CHAI RPERSON GRI FFI S: So what is
bei ng proposed is just flipping that across
Vol t a?

MR GEORGE: Yes, Yyes. And the
proposed configuration is shown on page 17,
whi ch woul d al l ow for an exclusive right turn
| ane mai ntai ning the through | ane. The rest

of the intersection remains as it is today.
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CHAI RPERSON  GRI FFI S: That's
excellent. So if they are com ng south on, if
| understand this correctly, 35" Street,
vehicles that are trying to get into
Visitation and that stop sign, of course,
everyone i s stopping.

MR GECRGE:  Yes.

CHAI RPERSON (Rl FFI S: Ful | stop,
right, at that |ine?

MR GECRGE: Well, on top of
that --

CHAl RPERSON GRI FFI S: Al | owi ng
pedestrians tocrossintermttently. Andthen
see what that does is if you were waiting to
turn left, you could cue up and it woul d del ay
t he traffic from going acr oss t hat
I ntersection. So what you are saying is that
line will be set up so that cars can nove out
of the flowof traffic toget into Visitation?

MR GEORGE: That is exactly
correct.

CHAI RPERSON GRI FFI'S:  Got cha.
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MR CGEORGE: And in addition, as
you heard from M. Kerns, the school has
already initiated the traffic control by the
Metropolitan Police Departnent, that has
begun.

CHAI RPERSON CGRI FFI'S:  Yes.

MR GEORCGE: And we think that
this should work very efficiently and shoul d
relieve the congestion, the cuing along 35"
Street to the north.

CHAI RPERSON CGRI FFI'S:  That's a bus
route, too, on 35" Street, right?

MR, GEORGE: A portion of it. The
bus route, I|'ll refer you to either the
exhibits that are either tothe left or to the
Exhi bit page 2 of the report. You'll notice
that Q Street, which cones from east of
W sconsin Avenue, and then it is offset and
conti nues west between Wsconsin Avenue and
35'" Street. That's classified as an arteri al
r oadway.

The bus route runs along Q Street
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and then turns north along 35" Street to
Reservoir Road. It does not go to the south
right along the frontage of the school.

CHAI RPERSON CGRI FFI'S: G eat.

MR GEORGE: Al right. And
related to that, M. Chairman, | would note
that there are five bus routes al ong there and
that should fit well wth the school's
proposal to enhance public transportation
usage.

CHAI RPERSON GRI FFI'S: Wl | sai d.

MR GECRGE:  Yes.

CHAl RPERSON @RI FFI S: Excel | ent .
| don't have any other questions or detai
requi red fromny perspective, but |let ne open
it up to any other Board Menbers. M.
Et herly?

BOARD MEMBER ETHERLY: Thank you
very much, M. Chair. | would agree wth your
assessnent of the case kind of at the outset
in ternms of | think a very form dabl e anount

of docunentation put forth in the record that
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| think very clearly lays out a |l ot of what we
are dealing wth.

What | wanted to perhaps explore a
little bit is a reference in the OP report,
but I want to eventually get to you, M.
George, in ternms of a question regarding it,
but perhaps let nme start with Ms. Al brecht.

MR GECRGE: Sure.

BOARD MEMBER ETHERLY: And then

perhaps | ook to M. Kerns or Sister Berchmans,

s 1t?

SI STER HANNAN:  Ber chmans.

BOARD MEMBER ETHERLY: Berchmans.
Excellent. | want to be sure that | do not do

I njustice to that nanme. The issue of speci al
events, in your prehearing statenent at
Exhibit C you lay out a fairly, you know,
extensive |list of organizations and groups
that over the past 18 to 24 nonths have nade
use of the canpus facilities in sonme fashion
or anot her.

There is perhaps, unless | m ssed
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It not any direct reference in the
Transportati on Managenent Plan to how you
would propose to deal with the issue of
speci al events. So perhaps as a question
starting wwth you, M. Albrecht, but again
| ooking to M. Kerns, is it your or has it
been your experience that in ternms of, if you
wll, external use of the canpus those events
aren't significant enough or substantial
enough to necessarily create or raise any
| ssues?

| will note that the Ofice of
Pl anni ng's report says very clearly that they
have not been made aware of any adverse
traffic considerations with regard to external
events. So I'mjust nore or less just really
trying to put a pin in that particular
comment. So if you could, could you speak a
little bit to that and whet her or not you have
t hought about the need for any transportation
managenent actions as relates to external

events or third-parties that use the canpus
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for whatever reason?

M5. ALBRECHT: M under st andi ng of
the various groups, | think there is one
I nportant thing to note first, which is that
there is very infrequency for the different
groups. There are a few groups that we all ow
to use parking on a daily basis. They are
Included in the Transportation Managenent
Plan, in that they are now prohibited from
arriving on canpus during the peak tinmes as a
condition to being allowed to use canpus
par ki ng.

BOARD MEMBER ETHERLY: Ckay.

V5. ALBRECHT: So they are
directly addressed by the Traffic Managenent
Pl an and woul d have to conply with all of the
regul ations in that plan.

BOARD MEMBER ETHERLY: And t hese
are users that are utilizing parking inventory
on the site?

M5. ALBRECHT: Exactly.

BOARD MEMBER ETHERLY: Ckay. But
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they have very specific restrictions as to
when they can access that?

M5. ALBRECHT: Exactly.

BOARD MEMBER ETHERLY: Do you have
a sense of how many entities or organizations
have that type of arrangenent in place?

MS.  ALBRECHT: | believe that
there are, approximtely, 25 excess spaces
t hat the school does not utilize that it nmakes
avail able to, for instance, Holy Trinity
faculty, who otherw se don't have parking at
their school. And this is excess that the
school doesn't use, because it has sufficient
parking for its own needs.

BOARD MEMBER ETHERLY: Ckay. And
t hose woul d be, those excess spaces woul d be
utilized primarily during the school day?

MS. ALBRECHT: Yes.

BOARD MEMBER ETHERLY: Ckay. Any
of those particular wuses extend into the
eveni ng or what have you?

V5. ALBRECHT: | don't believe so
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and '] | et Dan address that nor e
speci fically.

BOARD MEMBER ETHERLY: Ckay.

MR.  KERNS: W also make our
parking available to Holy Trinity Parish and
School on a regular basis for evening
activities, but they have been very wlling,
as they follow our process, to nodify, anmend
or in sone way adj ust their use of our parking
to fulfill whatever requirenents we have.

It's interesting. W get very few
conpl aints about usage, special event usage
either as it relates to traffic or as it
relates to noise. But | think Holy Trinity,
since they are very much a nei ghbor and one
that we work with closely, they wll be on
board with any changes that we m ght want to
I npl enment .

There have been -- and just to
make one point, we do have soneone 24 hours a
day at the front gate. And we have sone

events that take place in the evening with
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sone outside groups. The gate attendant has
now got the responsibility to make sure that
there is no drop-off/pick-up outside the -- on
35'" Street as best we can. W're trying to
control all of that in the evening as well.

| think we can also nake it part
of any agreenent that we have for additional
groups who ask to use our space. It is to use
our space with the understanding that drop-
of f/ pi ck-up and parking all have to remain
within the confines of the canpus.

BOARD MEMBER ETHERLY: Ckay. And
| appreciate that. That pretty nmuch answers
nmy questions. | would perhaps venture one
final question and that would be does the
school anticipate any marked change in terns
of the external use of the property, of the
canpus? Do you expect that you m ght | ook to,
at some point, get nore aggressive wth
respect to outside events or you feel that you
are going to pretty nuch maintain this sane

| evel of usage that you have had over the past
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few years or so?

MR, KERNS: | think the sane |evel
of usage. W do have summer canps and we have
a summer canp arrangenent that we anticipate
that we will continue, but we don't see any
mar ked change in how we operate at the canpus
over tine.

BOARD MEMBER ETHERLY: Ckay.

MR. KERNS: W see this as being
pretty consistent with what we have al ways
been doi ng.

BOARD MEMBER ETHERLY: Ckay.
Excellent. That concludes ny questions, M.
Chair. | don't think I need to turn anything
to M. George. Thank you.

CHAl RPERSON @RI FFI S: Thank you
very much. Good questions. M. Mller?

VICE CHAIR M LLER  Good nor ni ng.
| just want to nmake a few comments first and
say that, | nean, | think it's clear fromthe
record that this school has a very Ilong

hi story of living in the nei ghborhood with no
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adverse inpacts and, in fact, very positive
| npacts on the community. And | think it's
al so evident in the manner in which you have
wor ked wi th the ANC and the O fice of Planning
in trying to work out a solution to any
traffic problens, which seemto be the only
I ssue here that flows at all fromthe increase
in enroll nment.

And | think it's also unusual in
your case that not many private schools have
on-site parking for so many cars, that there
isn't a problem wth parking on the streets
and | don't knowif there is anyone and there
certainly isn't one that has conme before us
that has a guard at the gate to nonitor. So
| think that you are in a special position.

Now, that being said, what's
before us really is this Traffic Mnagenent
Plan which you all have worked so hard at.
And ny basic question on that is does it have
a provision that | haven't seen that nekes it

self-enforcing in any way or how do you
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envi si on what happens if the school doesn't do
all these wonderful things that is presented
In the TWMP?

M5. ALBRECHT: That was definitely
an issue that canme up in negotiations. And
the way we chose to address it was by
requesting that it be made a condition to the
BZA's order, so that if the school doesn't
conply with the agreenent going forward, it
would be -- it would call into question
conpliance wth this order.

And so enforcenent would fal
under the jurisdiction of DCRA and the BZA
W wanted to do that to avoid making it
sonehow litigious or we wanted to avoid
creati ng an unnecessary adversari al atnosphere
bet ween t he nei ghbors going forward. So this
way, we have flexibility to anmend the plan,
but there is also an enforcenment mechanism
that keeps jurisdiction where it belongs,
which is the BZA because that's the initial

I npetus for the application and the original
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cap.

VI CE CHAI R M LLER: Ckay.
Because, | nean, | do notice on page 4, for
I nstance, that if there is nonconpliance with
certain regulations that are in the handbook,
then there are imediate penalties, such as
fines or, you know, what |'m tal king about,
page 5, and then it goes on to page 5.

V5. ALBRECHT: Maybe I
m sunder st ood your question then.

VICE CHAIR M LLER: No, | don't
t hi nk you did.

MS.  ALBRECHT: There are two
| evel s of enforcenent.

VICE CHAIR M LLER R ght.

MS.  ALBRECHT: | think that
par agr aph speaks to enforcenent for students.
And the new transportation managenent
coordinator wll have responsibility for
enforcing penalties and fi nes agai nst students
for violating the Transportation Managenent

Plan. |If the school then wasn't enforcing it
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properly, | think then that would becone a
second problem a second violation.

VICE CHAIR M LLER  That's right.
No, you didn't m sunderstand ne. | was just
saying that's the only provision in this
agreenent that actually self-enforces w thout
having to go to the BZA, for instance, or the
Zoning Admnistrator if it were not to occur.
So | understand what you are saying.

M5. ALBRECHT: kay.

CHAI RPERSON CRI FFI S: Good.
Anything el se? Questions at this tinme?
Excel | ent questions. Okay. Let's nove ahead
t hen. Is there anything else you need M.
CGeorge to cover?

M5. ALBRECHT: No, if the Board is
satisfied, | think that's all we needed to
cover, at this tine.

CHAI RPERSON (RI FFI S: | think
we're good, at this tine. Does the ANC have
any cross of M. GCeorge?

MR. LEW S: No, sir.
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CHAI RPERSON GRI FFI S: Questions?
Let's nove ahead then to the Ofice of
Pl anning. M. Brown-Roberts is here with us
this norning. A very good norning to you.

M5.  BROWN- ROBERTS: Thank vyou.
Good norning, M. Chairnman and Menbers of the
Board. The O fice of Planning is recomendi ng
approval of the special exception request for
an increase in the student enroll nent cap and
faculty cap, subject to the Transportation
Managenent Pl an subm tted by t he applicant and
supported by ANC-2E as conditioned in our
report.

oP commends t he applicant's
wllingness to work with the ANC to reach an
agreenent concerning the traffic nanagenent
associated with the requested increase in
student enrollnment and staff increase. The
application was reviewed according to the
school's operation and traffic mnanagenent
gui ded by the provisions of section 206. W

believe that the applicant satisfied these
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provi si ons.

The school has worked extensively
with ANC-2E in creating an acceptable Traffic
Managenent Pl an. Key elenents of the TM
I ncl ude addition of off-duty MPD officer, the
potential creation of a dedicated right turn
| ane on sout hbound 35" Street, t he
designation of a transportation nanager and
coordinator for oversight of the TMP and
staggering the arrival tines of personnel
during the norning period to reduce the nunber
of arrivals during peak hours.

The Ofice of Planning believes
that the proposed increase are likely to
becone obj ectable to the nei ghbor hood because
of traffic as determ ned by the applicant's
traffic study and DDOT's concurrence wth
sane. In discussions with OP, DDOT has
i ndi cated its support for the school Traffic
Managenent Pl an.

No si gni fi cant | npact s are

anticipated if the school continues with the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

53

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

stated hours of operation and in conformance
wth the Traffic Mnagenent Plan and we,
therefore, recomend approval by the Board
subject to the condition outlined. Thank you,
M. Chai r man.

CHAl RPERSON R FFI S: Excel | ent .
Thank you very much. You know, it's
fascinating, obviously, you got it from the
applicant, but the whole enrollnent and
acceptance and the vyear tabulation was
excel l ent and very informative. And actually,
it's the first tine that | have seen it laid
out in that understandabl e fashion.

We have always had, even when we
used to do the university and canpus plans,
the whole enrollnment and the unscientific
element of the applications conme in, the
acceptances go out and then you sit and wait
and you wonder, all right, how many are
actually going to pick those up, right?

And this was fascinating to see

how t he years had cone though. It also was
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fascinating to understand that there is a
doubling of applications and there is an
I ncrease of actually demand for this, because
of this, | think, great kind of global
awar eness and active citizenry that is being
pushed here.

Anyway, that was very helpful in
understanding the holistic aspect of this
application. The other piece was there was
sonething else | was going to ask OP about,
but | have lost it now So I'll nove ahead.
Ms. MIler, did you have a question?

VICE CHAIR M LLER Yes. Ms.
Brown, | was wondering if you could coment on
the enforcenent question that | had raised?
| think since | have been on the Board,
basically, or certainly of late, that the TMPs
t hat have cone before us basically have been
self-enforcing. And | amjust interested in
your opinion as to whether you think that this
woul d work well being set up this way.

M5. BROWN- ROBERTS: | think we
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have sort of brought to the BZA that usually
the TMPs are left outside of the Board's
conditions. However, | think it was stressed
to us by the ANC that it was sort of a
condi tion of approval by them And so we sort
of deci ded that we woul d sort of | eave that up
to the direction of the Board. You know, if
they wanted to do that, that would be okay
W th us, too.

VICE CHAIR M LLER. Ckay. And ny
ot her question goes to your recomendation
that there be a termfor 10 years. |t seens
| i ke the school has been operating for over
200 years. Way would we now put on a term of
10 years?

M5. BROMWN- ROBERTS: " m actually
not sure of where that canme from This is not
ny case, so |'mnot sure of exactly where the
10 year cane from

VICE CHAIR M LLER kay. Fair
enough. Thank you.

CHAI RPERSON GRI FFI'S: Good.
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M5. BROWN- ROBERTS:  Ckay.

CHAI RPERSON CGRI FFI'S:  Good. Wel |,
we'll give you harder hitting questions now
t hat we know that you are vulnerable and it's
not your case. Can you address a little bit
just about the reporting, which | think M.
MIIler was getting to, in ternms of
enforceability, but also in reporting.

There i s a reconmendati on that the
school submt atraffic summary to the BZA and
the ANC and DDOT. Is it nore appropriate to
send it to the Zoning Adm nistrator, in that,
"Il just qualify that, because, of course,
our proceeding at the end of a hearing, the
record wll close.

M5. BROMWN- ROBERTS:  Yes.

CHAI RPERSON GRI FFI'S:  There woul d
be no place or record for it to go.

M5. BROMN- ROBERTS: Ri ght. I
think in all the cases that we have done, it
has al ways been sonething that it goes to

DDOT, between DDOT and t he ANC. And that's
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where the issues usually get resol ved.

CHAI RPERSON CGRI FFI'S:  Ckay. Ckay.
Yes, | think that's appropriate. | nean, we
have a conpliance officer that i s working very
hard in the Ofice of Zoning and | think it
woul d be appropriate that the conpliance
officer be delivered information when there
was an el enment of discussion or disagreenent
prior to going to the Zoning Adm ni strator.

So either the school or the ANC
could bring it to the conpliance officer, but
to have them mintain files with no real
connection to anything official may raise the
| evel of the appearance of sone sort of
responsibility here in the Ofice of Zoning
that they would not actually have.

M5. BROMN- ROBERTS: Ri ght. I
mean, | think for the -- going to that extent
woul d be an i ssue where, you know, they have--
they are not or can't cone to an agreenent and
then that would be another |evel to proceed

to.
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CHAI RPERSON CGRI FFI'S:  Ri ght.

M5. BROMN- ROBERTS: But | don't
see that, you know, as the initial inpetus to
go there. | think that woul d be sonething to
work out between DDOT and the ANC and the
applicant and then if that doesn't work, then
t hey have the option to proceed.

CHAI RPERSON GRI FFI S: Excel | ent,
excel |l ent. And then | think Ms. Mller's
question of the 10 years, | had the sane
question of why we had a condi ti on proposed by
the O fice of Planning, but they didn't really
di scuss. The only thing | could gl ean was the
fact that there is a 10 year horizon for the
TMP in which it wll be totally revisited or
t he opportunity for it to be totally revisited
IS there.

And, of course, if there is an
agreenent for a new plan, then that old one
would maintain in itself in force.

M5. BROWN- ROBERTS: Al l right.

CHAI RPERSON (Rl FFI S: So | think
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iIt's probably appropriate for the Board to
| ook at separating those el enents out interns
of the tinme set up for the TM.

M5. BROMWN- ROBERTS:  Yes.

CHAI RPERSON CGRI FFI'S: And t hen our
own thought into the -- based on the facts in
the record of whether thereis atinmnelimt on
our special exception. So that's all | have,
at this point. Ohers? Does the applicant

have any cross exam nation of the Ofice of

Pl anni ng?

MS. ALBRECHT: No.

CHAl RPERSON GRI FFI S: ANC? Very
wel | . Thank you very nmuch. Let' nove ahead
then. | don't have outside of that which has

al ready been established through the O fice of
Pl anni ng, we do have the police departnent,
the letter of support from Patrick Burke,
| nspect or. | don't have an exhibit on that,
but I knowit's in the record.

M5. ALBRECHT: It's Exhibit 41.

CHAI RPERSON GRI FFI S: Excel | ent .
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Thank you. And we can nove to the ANC.

MR LEWS: Good norning. M nane
Is Ron Lewis. [|'m ANC Conm ssi oner from ANC-
2E, which is the ANC that is fortunate enough
to have CGeorgetown Visitation School in its
District. | live at 3400 Reservoir Road, N. W
| am actually delighted to be here today,
because |I'm very pleased, as | think the
entire neighborhood is and as the ANC itself
has denonstrated in the filing that you have
before you, with how this process has gone,
both procedurally and end result.

Wen we started this, there was an
obvi ous choice. W could have taken the path
that nost of the other schools and nei ghbors
have done, and you have seen all too often
where it is just a free-for-all, and everyone
has valid points and inthe end it just has to
be sorted out in a very contentious process
and one does the best one can.

In this case, because of the

history of the school being such a good
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nei ghbor and the nei ghbors appreciating that
and all of wus recognizing that these were
t ough, but potentially sol vabl e i ssues, we all
determned to work this through together, if
at all possible. And I'mvery grateful to the
Board for letting that happen for giving us
the tine tolet the process gotoit's natural
conclusion, to the school for its constant
col l egial and forthcom ng approach onthis, to
t he i mredi at e nei ghbors who got it right away.

They understood that it's in
everybody's interest to solve this, that
traffic 1is very bad in the nornings
especi al |y, t hat the school certainly
contributes toit and other factors contri bute
toit as well. And it's the best thing to do
towork it out and to the Citizens Associ ation
of Georgetown, which was enornously hel pful
because of their institutional experience in
wor ki ng with these issues.

So we cane up with a Traffic

Managenent Plan that we think is innovative
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and effective. To get there, we first agreed
that traffic is the only i ssue here. W agree
wth that, that the canpus is so large, the
students are so well behaved that there just
aren't any other issues. And so by focusing
on traffic, we could actually resolve this.

W  next agreed that nor ni ng
traffic was the issue, not only from the
traffic report, we anal yzed t hose nunbers very
careful ly, but from the neighbors own
observation and we net wth the neighbors a
nunber of tines. Afternoon traffic doesn't
come in the rush hour. Morning traffic is
earlier and so it's inperceptible.

Morning traffic is a perfect storm
of everyone trying to use 35" Street at once.
And so the plan that we all devised, | think,
addresses this creatively. If, infact, as it
I's designed to do, traffic will be no greater
in the key rush hour than it woul d have been
at 435 students and 110 faculty and staff.

There is sinply no effect of this, no adverse
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effect of this decision, which otherwise is
well-justified as you observed by the
application and enrol |l nent pressures.

And that's exactly what the plan
I s designed to do. And | think it will do
that and I would |i ke to answer a couple of or
respond to a coupl e of questions that you have
rai sed.

Ms. MIler, you asked about self-
enf orcenent. | think there are additional
| ayers of self-enforcenent that | would |ike
to nention to you, because that is what
everyone has in mnd. This process has been
so good that we have every expectation that it
w Il not be back before you.

The first level is that the ANCis
actually a party to the agreenent and so the
ANC through its secondary schools committee
w il be nonitoring the agreenent and dealing
wth the school constantly and | have every
expectation in a very cooperative and

collegial way. So if there are issues, they
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are going to be seen right away before they
start to fester and addressed.

The agreenent itself in Section
I1(c)(2) and in Sectionll(c)(4), 2 is on page
2 and 4 is on page 3, itself described the
continuing process of dialogue and new facts
comng up fromadditional traffic studies as
need be and continuing efforts to i nprove it,
whi ch are addressed in (c)(4) that are a very
big part of this process.

I mean, this is a work in
pr ogr ess. W think it's starting off at a
very good point and we think it's going to get
better. This traffic reduction that we all
have in mnd, it says explicitly, is not a
target, but a limt. And so we would hope
this plan will evolve cooperatively over its
lifetime and sinply get better and better.

| also want to nention the 10 year
term That canme as a surprise to us as well
in OPs filing. W had not expected it. W

woul d be perfectly content if there were no 10
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year limt. | mean the TMP is self-enforcing
inthat regard as well. It has an initial 10
year term that either wll be nodified by

agreenment or will sinply continue. So if you
didn't have a 10 year termin your order, the
TMP woul d still work just as well.

And, M. Etherly, your question
about special events, we are confortable. |I'm
glad that you asked the question about wll
the current pattern of relatively limted
nunber of events continue and we're confident
Wi th the answer that it will. But | also want
to point out these events are nostly the ones
that m ght be of concern in the evening.

In t he eveni ng, I n t hat
nei ghbor hood, traffic is not as big a concern
as on-street parking. And the fact that these
events all have parking on canpus is a plus
for the nei ghborhood wth a gate attendant to
make sure that it's orderly. So it has not
been a problem And if it becones one, it's

wel | - enconpassed W t hin t he conti nui ng
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di scussions that the TMP calls for.

So with that said, the ANC
ent husi astically supports the TMP. You know,
whet her this can be a nodel el sewhere | don't
know. | hope the process wll, because we
believe it has arrived at a very good result.
"1l be happy to answer any questions that you
may have.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nmuch. | think as part of our
new configuration of offices we have a node
TMP case that we can put it into and put it on
the shelf right there. | thinkit's very well
said and | think you are to be commended i n,
frankly, what | see from the result in the
record of the TMP is exactly what you have
stated, that the community cane together to
wor k t owards a common goal , knowi ng that there
wer e di fferent aspects and di fferent
perspectives nmaybe, but as soon as everyone
committed to the fact that they were all going

toward the sane general direction, it was

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

67

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

obvious to cone together to neke sonething
wor kabl e.

Per haps we see those elenents of
the contention where no one has agreed and no
one really is going in the sane general
direction and that's what we do. W bring it
t oget her and, obviously, focus directly on the
fact. That's not the case here. And | think
you have said it well as the applicant has
al so said that what has been created is a
detail ed, a neasurable, a nonitorable plan,
but it also lends itself to flexibility in
order to change over tine.

A l ot has changed in 200 years. A
| ot has changed in 20 years since the ANC has
been around. Qoviously, we want to project
out and not in any way stifle the natural
living situations in those surroundi ng areas
and also the school, so that it can be
anenabl e t hr oughout .

| thought your statenents are

right on. In fact, they directly go to
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exactly what we are here for. You have
I ndicated the fact that traffic was the
critical issue and the only elenment of the
speci al exception of 206 that the ANC was
concerned that may well have the potential of
creating an undue problem or difficulty and
that you found that there was, in fact, with
this inplenentation and negotiationto details
of the TMP no adverse effect.

And, in fact, went into further
detail. | think that's excellently done and
It's exactly the way the Board wll |ook at
this in our decisions, our deliberation and it
goes right to the heart of the matter. V5.
MIler, questions?

VICE CHAIR M LLER: | would al so
i ke to congratul ate you for working so well
with the school on behalf of the ANC I
probably shoul d have asked O fice of Pl anning
this question, but we can go back to them
But first of all, do you have a copy of the

O fice of Planning report?
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MR LEWS: Yes.

VICE CHAIR M LLER: Ckay. You
noted that the termof 10 years was a surprise
to you, so the ANC didn't consider that, |
assune?

MR LEWS: W didn't ask for it,
no.

VICE CHAIR M LLER: Ckay. Now,
there are other conditions that Ofice of
Pl anni ng has recommended and |' mwondering if
you have any comments on them or whether the
ANC considered then? | know that the first
three deal with -- the first one is the 10
years we have discussed. The second one is
the enroll nent nunber, which you are on the
record for and the third one was staff, which
you are on the record for.

MR LEWS: Right.

VICE CHAIR M LLER: But then |
think that they are putting forth sone ol der
conditions again fromthe past order.

MR LEWS: Vell, yes, we assune
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t hat the past order, except as nodified in two
respects, the student cap and the faculty and
staff cap, wll remain in effect. That has
been our assunption and | believe the school's
assunption throughout.

VICE CHAIR M LLER Can | ask you
W th respect just for filling the record, has
there been any problem wth the grounds and
t he | andscapi ng bei ng mai ntai ned i n a neat and
orderly condition?

MR. LEWS: None at all.

VICE CHAIR MLLER And any
problemw th trash and refuse?

MR LEWS: No.

VICE CHAIR M LLER Ckay. And are
you on board with -- | guess we tal ked about
who the report should be sent to, the annual
reports regarding the TMP, the traffic
summary. We were di scussi ng DDOT and t he ANC.
Do you think that is sufficient or do you have
an opinion about whet her the  Zoning

Adm ni strator should get reports?
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MR LEWS: | really think it's
sufficient. If a problem cones up that we
can't resolve comunally, then we wll cone
back to the zoning officials. | dothinkit's
wisetonmkeit aconditionthat enteringinto
and abiding by the TMP is a condition of the
zoning approval. That's a pure |last resort,
but | do think that's w se. | don't think
regul ar reports are particularly necessary.

VICE CHAIR M LLER Ckay. So it's
not even just to whomthey are sent, you don't
thi nk that that needs to be a condition of the
order that there be regular reports?

MR LEWS: Well, the TMP itself
mandates regular reports to the ANC. And so
if the TMP is adopted, that wll be self-
enforcing and | don't think the order needs to
go beyond that.

VICE CHAIR M LLER.  Ckay.

MR LEWS: But we have not
specifically, we the ANC, addressed that

| ssue.
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VICE CHAIR M LLER R ght.

MR. LEWS: And whatever the Board
thinks is right is, I"'msure, fine with us.

VICE CHAIR M LLER: Ckay. Thank
you. Ms. Brown, | just want to followup wth
you on a couple of things.

MS. BROMN ROBERTS: Sure, yes.

VICE CHAIR M LLER: | was under
the inpression that, and it wasn't in the
record though, the Ofice of Planning had
di scussed with the ANC the issue about
reporting to DDOI, the BZA and ANC wth
respect to the traffic sunmmary. And having
heard t he ANC state that they don't think that
that's necessary or at least M. Lews and
that it wasn't addressed by the ANC as a
whol e, do you have a comment as to why you
would recommend it? | know this isn't your
case now, so but --

M5. BROMWN- ROBERTS: Yes, but it
was ny understanding that that was the case

that the ANC had insisted that it be made a
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part of the condition of approval by the BZA
That was ny under st andi ng.

VICE CHAIR M LLER Does the
O fice of Planning have a position whether it
shoul d be?

M5. BROWN- ROBERTS: No, | think,
you know, if it was left up to us, it would
not be conditioned, you know, just from past
hi story of how we have addressed TMPs, you
know, just to be consistent.

VICE CHAIR M LLER Ckay. And
also with respect to the ol der provisions,
condi tions that were bei ng recommended, agai n,
do you have an opinion on inclusion of themin
this order?

MS. BROMN- ROBERTS: Agai n, those
wer e just brought over fromthe ol d order just
to be, again, consistent.

VICE CHAIR M LLER | have one
ot her question. On page 2 of the Ofice of
Planning's report, it looks |Iike one of the

conditions that Ofice of Planning didn't
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include in its recommendation, which is kind
of a big condition, but was the one dealing
Wi th extracurricular activities.

M5. BROMN- ROBERTS:  Um hum

VICE CHAIR M LLER: Do you see
that one? Shall be as projected by the
applicant and shall be generally in accordance
wth the type of activities currently
exi sting.

M5. BROWN- ROBERTS: Yes. |'m not
sure why that wasn't brought forward.

VICE CHAIR M LLER: That's okay.
Well, it's kind of vague | think.

M5. BROMN ROBERTS:  Yes.

VICE CHAIR M LLER That's
probably one of the reasons.

M5. BROMN- ROBERTS:  Yes, | think.

VICE CHAIR M LLER:  Ckay.

M5. BROAWN- ROBERTS: Yes, again, it
was one of the old conditions.

CHAI RPERSON GRI FFI'S:  Ckay. Does

t he ANC have comment on that?
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MR LEWS: Yes, if | could just
clarify. | think there probably was a m nor
m sunder st andi ng between the ANC and OP for
which I'l| take responsibility. W certainly
feel that the TMP as a whole should be a
condition of the zoning approval. But as for
the reporting, we really had not addressed
t hat .

CHAI RPERSON CGRI FFI S: Good.
Anyt hing el se? Fabulous. Very well. Then
| et' s nove ahead. Does the applicant have any
cross of the ANC?

MS. ALBRECHT: No.

CHAl RPERSON @RI FFI S: Very well.
Thank you very nuch.

MR LEWS:. Thank you.

CHAI RPERSON  GRI FFI S: W do
appreciate it. Yes, good. We appreci at e,
first of all, taking the tine to get here, but

t hen, of course, to be here to present it and
obviously for the questions, clarifications

that the Board and the applicant m ght have
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had.

Wth that then, let's nove ahead.
Are there any other persons present in
Application 17549 that would |ike to present
testinony today, persons in support? Persons
I n opposition? Very well, not noting any
other individuals here present to provide
testinony on this application, let's nove
ahead. A couple of |ast questions fromthe
Board, at this point.

M5.  ALBRECHT: Could | just
I nterject one thing really quickly?

CHAl RPERSON GRI FFI'S:  Sure.

MS.  ALBRECHT: | nspector Patrick
Burke was here earlier and had wanted to
testify.

CHAI RPERSON @RI FFI S: W heard
tell of a netropolitan police officer
wanderi ng around, that's why we cane out |ate,
actually, we were a little nervous.

MS.  ALBRECHT: He was hoping to

testify in person, but he had a neeting at MPD
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with the Chief of Police and had to | eave, so
he asked us to express his regrets and refer
you to his letter, which you have already
noted in the record.

CHAl RPERSON GRI FFI S: Excel | ent .
No, | appreciate that and it's probably a good
use of his tine. Very well. VWhat el se?
Questions?

VICE CHAIR M LLER: Ms. Al brecht,
" mjust wondering if you can address sone of
the ol der conditions that are being proposed
to be carried forward by OP? One is outdoor
activities shall take place wunder staff
supervision at all tinmes. Mybe you all can--
"' mnot sure what that neans. | nean, we're
trying to make our conditions very clear, so
that they can be easily enforceable.

So I'm wondering, first of all,
whether there has been any problem wth
outdoor activities? It sounded like, | think
soneone said on the record, perhaps M. Lew s,

that the school is so big and the girls are so
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well behaved that there haven't been any
probl ens. But do you have any comment on t hat
condi tion?

V5. ALBRECHT: To ny know edge
there haven't been any problens wth any of
the conditions set forth in the Board's
previous order. So in that respect, we don't
really have any problemw th themremaining in
the order, but they also really aren't
necessary in the sense that these are all
t hi ngs the school does as a matter of course
in its normal operating procedures.

VICE CHAIR M LLER How often is
the trash coll ected?

MR. KERNS: How often is the trash
collected? It is collected on a daily basis
fromall of the types of outdoor containers
that mght be visible and it's taken to a
pl ace in the center of canpus and then picked
up on a bi-weekly basis by a trash and
recycling group.

MS. ALBRECHT: If | may address
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the additional <conditions offered by the
Ofice of Planning, | would just |ike to make
clear for the record, the school also did not
have prior notice of the conditions wth
respect to the term of the approval or the
addi tional reporting requirenents. And |
defer to Ron Lewis' testinony on how that
probably cane about, but | just wanted t o nake
It clear that we didn't know about that
ei t her.

VICE CHAIR M LLER  No, thank you
very nmuch.

CHAl RPERSON GRI FFI S: Very well.
Any ot hers, yes?

MR LEW S: Sorry, but | do just
want an opportunity to clarify on that | ast
exchange. When | said that the students are
very orderly outside, etcetera, | would think
that one reason is that they are subject to
supervision and | think that is pretty clear
what it neans. You know, schools know how to

position faculty and staff outside when their
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students are outside. That was in the
original order, not that |ong ago, and we
really would urge that it and the other
conditions stay in.

VICE CHAIR MLLER Just to
followup, do you think if there wasn't this
condition, that they wouldn't be supervised
and there would be a problem wth the
student s?

MR LEWS: ['msure -- let ne put
It the other way. ['"'m sure they will be
supervised if the conditionis in there and be
orderly, etcetera. And | see no reason to
take the chance on there being anyt hing el se.

VICE CHAIR M LLER: Ckay. Thank
you.

MR, LEWS: Thank you.

VICECHAIR M LLER M. Lew s, can
you cone back for one nore m nute?

MR LEWS: Sure.

VICE CHAIR M LLER  Just so we can

totally mlk this subject. How about w th
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respect to the trash being picked up? Well,
No. 6 says "Trash and refuse generated by the
center shall be kept from public view and
collected at least twce a week." Do you
think that condition is necessary also for
that to occur?

MR LEWS: | really did. | think
that's, in due respect, hard to answer. I
think it's necessary, because one never knows
what would happen if it isn't in there. W
have all the good will in the world wth
Visitation School, but nevertheless, the
conditions are clear and are there for a
reason.

Recently in other locations in
Georgetown, trash has becone a big problem
Sone of it is the residents, sone of it is the
restaurants, sone of it is the businesses.
Vi sitation has not been a probl emand we woul d
not want to change anything that risks in that
regar d.

VICE CHAIR M LLER: | hear what
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you're saying. And just to finish this out,
do you think that the sane holds true for No.
5 "The grounds and |andscaping of the
facility shall be maintained in a neat and
orderly condition at all tinmes?"

MR LEWS: | do, because the
grounds are so visible and such a key part of
t he Geor get own experience for anybody in that
part of  Georgetown, t hat keeping them
mani cured i s important. The school is wlling
to do it. The school was willing to do that
as a condition sone years ago and | think that
It's very inportant to continue that.

VICE CHAIR M LLER Ckay. Thank
you.

MR LEWS:. Thank you.

CHAl RPERSON @RI FFI S: Very well.
Any ot her questions, clarifications fromthe
Board, at this tinme? If not, | think it's
probably appropriate for us to nove ahead to
cl osing remarks by the applicant.

Al t hough, et nme nake one note in
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a sidestep back. Exhibit No. 21, we normally
m ght have a room full of people to provide
testinony, let nme just make note, of course,
in the record, the nunerous letters of
support. Exhibit 42, 37, 36, 35, 33, 31, 30,
29, 28, 27, 26, 23 and 22. | probably m ssed
a coupl e.

W have a letter of opposition,
Exhibit No. 21, which | hadn't read for a
while. | picked it up today again to review,
just to make sure we were actually | ooking at
and addressing any of the elenents that were
brought up in concern of the opposition. And
| believe we have as traffic congestion is a
maj or point of that letter.

Very well. | think that's all
that | have toidentify in the record and have
given the opportunity for everyone in their
participation. Let's nove ahead.

M5.  ALBRECHT: As we stated
earlier, | believe that the record in this

case, including the prehearing statenent, the
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exhibits that you have just nentioned and the
testinony today denonstrates how we have
satisfied the special exception standards in
this case.

Based on the support of the
Governnment agencies as well as the ANC, we
respectfully request that the Board approve
the school's request for a cap increase,
condi ti oned upon the entry i nto and conpl i ance
with the TMP.

As noted, the school has no
objections to the historical conditions that
have been put into place, although the
school's position is that they are not
necessary, because these are all things that
the school does as a part of its norma
operating procedures.

W woul d also i ke to note that we
are opposed to a 10 year termon the approval
absent sone articulated reason why it's
necessary. W don't think that the TM

requires it or that there is any special
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condi ti ons about how the school is run or the
conditions in the nei ghborhood that nmake that
necessary, at this tine.

And as for t he addi ti onal
reporting requirenents, we did not know about
them in advance and we don't think they are
necessary, but they also don't necessarily
change the adm nistration of the TM. So |
think that we probably oppose them in that
they are not necessary, but they are not
detrinmental to the school either.

Lastly, because we are entering
the application and adm ssion season and in
light of the general support for the
application, we would ask that or we would
request that we get a Bench decision and a
summary order either today or as quickly as
possible inlight of the tinme of the year that
we are in right now

CHAl RPERSON R FFI S: Excel | ent .
Thank you very nmuch. 1t's 11:08. | think we

have tinme. And nore inportantly and in al
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seriousness, directness, | think this is
absol utely ready to nove ahead for the Board's
deli beration. W have had, fromthe Board's
perspective, anple tine to ook at this as we
were fully prepared to nove ahead |ast tine
and then seeing the new subm ssions that have
cone i n, obviously, we have spoken extensively
about each of those.

And nore inportantly, it should be
wel | -understood that the Board has taken
extensive tinme to read on our own and
deliberate all the elenments in it, which is
why we have been able to nove quickly through
this. | think that there is no reason why we
woul dn't nove ahead today in a deliberative
fashi on.

And in doing so, | think it would
be appropriate and expeditious to do it under
a motion and | would nove approval of
Application 17549 for Georgetown Visitation
Preparatory School under a special exception

under 206, which wuld allow for t he
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enrol Il ment cap from 435 to 490 and al so the
staff increase from 110 to 120.

And | will take a second to that
notion noting that we will go through and
craft some conditions attendant to it.

VICE CHAIR M LLER.  Second.

CHAI RPERSON GRI FFI S: Excel | ent .

Thank you very nuch. First, I'm going to
speak to those that | do not believe
conditions that | would support and then we

can nove to the conditions in which we can put

in or craft for the order.

| tend to agree and | think the
O fice of Planning was well-intended in terns
of their reporting. | haven't seen anything

cone up to the Board's attention that the
reporting extending it beyond what is already
stated i n the managenent plan, extending it to
the BZA or other groups, would address any
potential adverse inpact.

| think the reporting is there and

I think that's appropriate to do it.
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Qoviously, it doesn't curtail any other
vehi cl es of communi cation, inplenentation or
enforcenent or punitive action from taking
pl ace, but it has to start wwth a mnimal and
t he base reporting, which is in the TMP, so |
don't think that woul d be appropriate for us
to put in as also discussed from the other
el enents.

In terns of the period of years,
think also well-intended, the Ofice of
Pl anni ng. | think that may have been
msinterpreted by the time |limt of the
managenent plan and | don't believe that this
speci al exception would require atinme limt.
We have di scussed and, | think, evaluated tine
limts on speci al exceptions substantially for
the record, so | won't reintroduce those
di scussi ons today.

Except for the fact that it is an
excel l ent vehicle for the Board and againit's
a base elenent of addressing a potential

adverse inpact or sone conditioning, a known
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| npact that needs to be nonitored. None of
that seens to be apparent in this case. One
m ght go directly to the base fact that there
Is a 200 year history of wuse for the
Visitation School .

"1l open it up to others to | ook
at other conditions and as we go through this
or I wll continue. Yes, Ms. Mller?

VICE CHAIR M LLER | want to nmake
it -- well, | certainly think the conditions
shoul d be, obviously, the enrollnent nunber,
t he nunber of students shall not exceed 490
and the school shall have a maxi num of 120
staff nmenbers. And | want to address like |I'm
| ooking in the order that is presented in the
O fice of Planning report.

The next three were the ol der
conditions that | raised. And | had sone
concerns about them because | don't think
that they are necessary and | think that they
clutter the order a little bit and they may

even be a little bit insulting to the school.
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But on the other hand, there is no -- it
doesn't create any problens for the school.
The school is doing this anyway.

| guess | would like to suggest to
the Ofice of Planning maybe in the future
t hat sone of the ol der conditions when anot her
speci al exception cones before us, naybe they
be reexam ned by the ANC as well. Because |
think in this case, | would be hesitant to
strike them because the ANC didn't get an
opportunity to consider and weigh in on this
| Ssue.

Even though we asked M. Lew s'
opinion, the ANC itself didn't have an
opportunity. And M. Lew s had sone concerns.
So, therefore, | would suggest that we | eave
them in, even though | don't think they are
really necessary.

And then the big question goes to
the Traffic Managenent Plan. And | think it
I's a nodel Traffic Managenent Plan. | comrend

the parties for so apparently collegially
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wor ki ng together and inproving it |ooks |ike
t he nei ghborhood and the traffic situation.

And although we don't wusually
attach a Traffic Mnagenent Pl an, "' m
confortable with doing that in this case,
because | think that it's the crux of this
deci si on. And it only deals wth traffic
managenent, which is the i ssue here, and it's
sowell-wittenwth respect to howit's going
to be carried out, so that enforcenent can
follow all the details if it's attached. So
that's where I'mat on this.

CHAl RPERSON GRI FFI S: Excel | ent .
So you are proposing a condition that m ght
read sonet hi ng to the fact t hat a
Transportati on Managenent Pl an, as attached,
w Il be inplenented and govern t he managenent
of school -related transportation. So we woul d
have a condition that there is such a thing
and that we woul d attach this docunent to the
order?

VICE CHAIR MLLER Yes, yes. |I'm
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not sure how different that is from the way
Ofice of Planning worded it, but to that
effect, yes. | nean, Ofice of Planning says
the Traffic Managenent Pl an agreed to buy the
school and the ANC shall be established,
I npl enented and nonitored in accordance with
the terns of the plan as attached.

CHAI RPERSON CRI FFI S: Ckay.
Excel | ent. So there it is. Anything el se?
So what you are proposing is for M. Etherly
and nmy review, is the outdoor activities would
take place under staff supervision at all
times, the grounds and | andscape and facility
wll be mintained in a neat and orderly
condition at all tines.

Trash refuse woul d be generated by
the center and kept from the public's view,
collected twce a week. Those are obviously
the ones that were left over. And then the
Traffic Managenent Pl an shall be established,
I npl enmented and nonitored in accordance with

the terns of the plan and is attached.
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VICE CHAIR MLLER In addition to
t he nunbers of students and staff.

CHAI RPERSON  CGRI FFI S: Ri ght,
right, exactly. kay. Anything else? Any
ot her conditions proposed? Very well. Any
ot her comments, any other deliberation on any
of the other aspects? Yes?

VICE CHAIR MLLER | guess so as
not to | eave this one hanging, it appears that
there was one other condition that may have
been in a previous order that the Ofice of
Pl anning did not recommend and we give great
wei ght to the O fice of Planning. And | think
that that one is so vague as to be worthl ess,
and I'll read it again, so we know what we are
t al ki ng about .

And that is "The nunber of
extracurricular activities shall be as
projected by the applicant and shall be
generally in accordance with the type of
activities currently existing. | think that

IS just so poorly witten and really doesn't
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mean anything that |1'm confortable | eaving
that out, given that O fice of Planning also
didn't recommend it.

CHAI RPERSON GRI FFI'S:  Taking full
responsibility for a previous Board that wote
that condition, that's well-said. kay.
Thank goodness we don't have to regulate. All
right. Noting all of that, let nme hear from
any others then and further deliberation on
this. Ms. MIler did say and we perhaps j oked
alittle bit about it, but this has been an
extraordinarily successful situation and
application brought forth.

And | think the crafting of the
Transportati on Managenent Plan is excellent.
And, you know, it goes down to succinctly the
witing of it. There is substance. There is
di rection. There is directness. There is
understandability. And there is, obviously,
a basis of reality of, one, what is trying to
be net and, two, howit is going to be net.

It doesn't need to be so difficult
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as we perhaps have seen all too often, but
rather | think the difference that | can
really point to hereis that there was a cl ear
comm t ment on everyone's part to work towards
the general and simlar goal. Let's hope that
that can be seen over and agai n.

Al right. | think we have it
clear on all the elenents then that are before

us under 206 and we do have a notion before

us.
BOARD MEMBER ETHERLY: M. Chair?
CHAI RPERSON CRI FFI'S:  Yes, sir.
BOARD MEMBER ETHERLY: If | may?
CHAI RPERSON GRI FFI S Yes, pl ease.
BOARD MEMBER ETHERLY: Just as we

nove towards the notion, |I'll also note that

it is perhaps, | don't necessarily think, a

precedent, but it is a rare, but wel cone fact
to also have an aluma of the institution
representing the alma mater before the Board.

CHAl RPERSON GRI FFI S: It doesn't

make a conflict, but we had al ways | ooked i nto
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t hat .

BOARD MEMBER ETHERLY: Excell ent.

CHAI RPERSON GRI FFI'S: W got them
all cl eared.

BOARD MEMBER ETHERLY: Excel |l ent.
So I'"'mready to nove forward, M. Chair.

CHAI RPERSON GRI FFI S: Excel | ent .

Wl | - sai d.

SI STER HANNAN:  Sir?

CHAI RPERSON CGRI FFI'S: | think that
only evidences the fact that -- I'mgoing to

| et you speak in two seconds, but we're in a
notion, so | can't have address from the
public, at this point. But that brings a
serious note to ny mnd, M. Etherly, and I
think it should be understood that this Board,
I n my experience, in the several years | have
been on it, has been incredibly perceptive of
detail .

Whet her we acknow edge it or not,
the detail is always taken in. And that is

really the basis of what, not really, it is
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t he basis of our decisions and deli beration.
It's the facts. It's the details that are
created in the record.

And lastly, it's not the anount of
|l etters of support that were in part of this
application. It wasn't the weighing of the
| etters in opposition. It wasn't the counting
up of who liked or didn't |ike. Rat her, it
was the base fundanental facts that were
presented and done so in an incredibly
succi nct way.

So in light of that succinctness,
"Il stop talking. W have a notion before
us. It has been conditioned, seconded and
condi ti oned. If there is no further
deli beration or coments from the Board, |
woul d ask for all those in favor of the notion
to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI' S: And opposed?
Abstai ning? Very well. Ms. Bailey, if you

woul d record the vote?
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MS. BAI LEY: M. Chairman, the
vote is recorded as 3-0-2 to approve the
application. M. Giffis nade the notion,
Ms. MIller second, M. Etherly supports the
not i on. Not present with us today are M.
Mann and a Zoni ng Conm ssi on nenber.

CHAI RPERSON GRI FFI S: Excel | ent.
Thank you. And I'msorry, | couldn't let you
address us before with the notion before us
and in the mddle, but now?

SI STER HANNAN: | just think it's
a wonderful opportunity for us to thank Kate
and her conferee in helping us develop this
plan. And | think M. Lewi s certainly has had
his part init also. So we are very grateful,
in the nane of the school, for all those who
have crafted such a wonderful plan. And we
are very proud of Kate.

CHAI RPERSON @GRl FFI S: Excel | ent,
excellent. Well, well done. And good I uck.
Ms. Mller?

VICE CHAIR M LLER | would Iike
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to nove that we waive our orders and issue a
summary order in this case.

CHAl RPERSON @RI FFI S: Excel | ent
notion. | would second that notion. Is there
any discussion, comments, any disagreenent?
Very well then. We'll waive our rules and
regul ati ons and i ssue a summary order on this
case. |If there is anything further, any other
questions, procedures? Very well. Thank you
all very nuch.

MR. KERNS:. Thank you.

CHAl RPERSON GRI FFI S: Enj oy the
nor ni ng.

MS. ALBRECHT: Thank you.

CHAI RPERSON GRI FFI S: Ms. Bail ey,
I's there any ot her business for the Board in
this norning's session?

MS. BAILEY: No.

CHAI RPERSON GRIFFI'S: If there is
no further business, |let's adjourn.

(Wher eupon, the Public Hearing was recessed at

11:23 a.m to reconvene at 1:10 p.m)
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A-F-T-EERRNOON S-E-S S 1-ON
1: 10 p. m

CHAI RPERSON CRI FFI S: Good
af ternoon, | adies and gentlenen. Let ne call
to order the 20'" of February 2007 afternoon
Public Hearing of the Board of Zoning
Adj ustnment of the District of Colunbia. \%%
name is Geoff Giffis, the Chairperson.
Joining ne today is Vice Chair Ms. MIler, and
M. Etherly. Qur Zoning Conm ssioner and our
representative from the National Capital
Planning Comm ssion are not with us this
afternoon, as they are out ill

Let nme just take a quick nonent
here, because we do have an interpreter and
want to nmake sure that they are set up. Are
you aware? You are. The interpreter?
Perfect. And you are interpreting for the
benefit of ? Excellent. Although it may be a
feat of great strength on ny part to talk
slowy, I will do ny best.

Let nme just nmake a quick note that
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ny opening statement, | wll go through and
then hopefully we'll get a better cadence as
we nove ahead. Most of this is proforma for
t he understandi ng of how our proceedings are
going to be conducted, so let ne continue on
t hat .

Copi es of today's hearing agenda
are avail able for everyone. They are | ocated
on the table where you entered into the
hearing room O course, we have one appeal
on the afternoon case, so it should not be an
extensi ve or exhaustive schedul e.

Pl ease, be aware of several
t hi ngs. First, all proceedings before the
Board of Zoni ng Adj ustnent are recorded. They
are recorded in two fashions. First, the
Court Reporter sitting on the floor to ny
right is creating the official transcript. W
are al so bei ng broadcast |ive onthe Ofice of
Zoning's website.

Attendant to both of those, | ask

several things. First of all, you will need
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to fill out two witness cards. Wtness cards
are available right in front of you where you
will provide testinony to the Board. Those
two cards go to the Court Reporter prior to
com ng forward. So anybody here today that
will be presenting information, testinony or
be called as a witness should fill out those
W t ness cards, get themto the Court Reporter.

Al so, | would ask that people turn
off all their cell phones and other devices
that may disrupt the transm ssion of our
proceedi ngs.

You wll need to at all tines
speak into a m crophone, otherw se, you wll
not be on the official record and, therefore,
will not be taken into consideration in the
Board' s deliberation. The m crophone should
be on. 1'll give you the detailed technical
aspects on that. \Wen starting off, first,
pl ease, state your nane and address for the
record. You wll only need to do this once

and we will proceed.
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The order of procedure for the
appeal applicationwll be as follows: First,
we' re goi ng to hear statenent of the w tnesses
of the appellant. Then we will hear fromthe
Zoni ng Adm ni strator, t he Governnment' s
official case. W wll hear fromany of the
ot her intervenors, the ANC and then we w || go
to the rebuttal and closing statenents by the
appel | ant.

"Il make sure that everyone knows
exactly the order as we go through that, but,
obviously, we will hear from the appellant,
t he Governnent, the appellee and then cl osing
back at the appellant.

Cross exam nation of w tnesses is
permtted by the appellant and appellee and
I ntervenors in the appeal. |If we establish,
as we call this case forward, intervenors,
everyone wll know their standing in this
appeal and, therefore, will be able to conduct
Cross exam nati on.

There are rules and regul ations
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that allowne to give direction, tine limts,
jurisdictional limtations of the cross
exam nation. |'mnot going to go through all
of those, at this tinme, just note that | wll
Interject as needed in the specific areas.

MR, KATZ: M. Chairman?

CHAI RPERSON CRI FFI'S:  Yes?

MR KATZ: At the appropriate
time, | need to informyou --

CHAI RPERSON CGRI FFI'S:  Here, have a
seat, but turn your m crophone on. | ] ust
need you to state your nane and address, soO
you are on the record.

MR,  KATZ: My nane is Jonathan
Katz representing Fun Fair Video, JWMM I
woul d not have interrupted, but for --

CHAI RPERSON GRI FFI S: That's all
right.

MR, KATZ: -- a mpjor problemwth
I nterpretation. Qur law firm has everyone
speaki ng Spani sh and I' mthe only i nternedi ate

speaker in Spanish, everyone is fully fluent.
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We have been open for over eight years. I
just asked -- had to ask the interpreter two
times, first tointerpret everything and then
to interpret word for word when it didn't
sound |ike that.

The interpreter said she cannot do
that. She also inforned me that she doesn't
do nmuch litigation interpretation. The |ast
I nterpreter we had was able to do that. Now,
there is another interpreter here, but ny
client's rights are not being sufficiently
protected if we don't have an interpreter who
Is able to interpret word for word.

CHAl RPERSON CRI FFI S: Wrd for
word. Ckay. I'malittle confused at whet her
we would need a litigation interpreter, but
|l et me just ask the interpreter directly.

Is there difficulty? Am | going
too quickly in all of this?

| NTERPRETER NEWCOMB: | cannot do
a sinmultaneous translation. | cannot do. |

can tell him nore or less exactly what you
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said, but not word for word. So |I'msorry.

MR KATZ: It can be a pause.

CHAl RPERSON GRI FFI'S:  Ckay. So we
can take a pause between statenents and that
will get nore clearly and directionally what
I s being said?

| NTERPRETER NEWCOVB: | would be
happy to do that. |[|'ve done that before.

MR KATZ: Unfortunately, M.
Giffis, I obj ect to this particular
I nterpreter. Maybe the other one is
avai | abl e. VWile a litigation interpreter
sonmeone with litigation experience is not
automatically necessary for a hearing, the
problem is that | was speaking to both of
these interpreters, whose nanes aren't in the
record yet, telling themthis is -- if they
haven't done litigation before, It IS
necessary for themto i nformanybody speaki ng
that, you know, they have to slow down or
repeat sonething if they don't get it.

CHAI RPERSON CGRI FFI'S:  Sure.
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MR, KATZ: M client is a Spanish
speaker. There is no way he is going to be
able to have a fair hearing, especially as he
IS testifying t oday, under t hese
ci rcunst ances.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, KATZ: | have to respectfully
obj ect.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR KATZ: And ask for this
I nterpreter --

CHAl RPERSON  CGRI FFI S: No, I
understand. We'Ill get to the bottomof this.

MR KATZ: -- be dism ssed.

CHAI RPERSON GRI FFI S: O course,
he is represented by you, so he has great
faith that he wll be actually represented
here. But | totally understand the fact that
he needs to fully wunderstand all of the
proceedi ngs that are happening here today.
Let's ask the other interpreter.

Do you have any -- well, we're
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goi ng to need both actually, dependi ng on how
long we go. So let's do this.

MR, KATZ: | apol ogize. | was not
aware this would -- there would be this kind
of problem because the last tine the
I nterpreter we had was flawl ess, certified by
the Federal Court system | forget her nane.
It may be in there. Anybody who is certified
by the Federal Court system is nore than
qualified. It's not necessary to be federally
certified, but I nean, she was fl awl ess, so
assuned that that was the pool of quality that
was being drawn from

CHAl RPERSON  (RI FFI S Ri ght .
Ckay. Let's do this. I['"'m going to get
t hrough ny openings. They are procedural in
nature and, obviously, if your client doesn't
understand anything, as it wll becone
apparent in the process, and | can always
correct it, there's nothing I think that wll
be substantially prejudicial if he doesn't

under stand each and every word of this. And
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then we can call the case and get to the
bottom of how we proceed within this case.

MR, KATZ: Unfortunately, this is
a very contentious matter. The interpreter
has been saying not a word during your | ast
few sentences. | cannot agree that this is a
fair proceeding if this interpreter stays
here. The other one m ght be fine. | have
not seen his performance. This is based on ny
having dealt with interpreters intensely for
at least 5 to 10 cases a year since 1998, ever
since our law firm opened.

My client cannot get a fair
hearing if he does not understand everything
that is happening. The direct exam nation
guestions |'m going to be asking relate to
what is said in opening statenents. The cross
exam nati on questions he is asked m ght rel ate
to them There is no way he can have a fair
heari ng, otherwi se, and | haven't even had to
goto D.C. Law, which is probably going to say

the sane thing, at |east for courts, and this
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islitigation that each -- you know, a Spani sh
speaker is entitled to understand what is
goi ng on.

He is not able to understand what
Is going on with this interpreter. "' m not
asking to automatically postpone it if we can
have sufficient I nterpreters. If the
interpreter behind nme is good enough by
himself, fine. |If you're saying that he has
to do tag team because of the voice wth
opera, and if we can't find anyone else, |I'm-
my position is we can't have a fair hearing
unl ess we have sufficient interpreters today
or on anot her day.

CHAI RPERSON GRI FFI'S: I nteresting.

| NTERPRETER NEWCOVB: M. Giffis,
| am willing to let the other interpreter
her e.

CHAl RPERSON GRI FFI S: Ckay. Wy
don't we hear fromthe other interpreter just
briefly and see. Do you believe that you are

going to be able to do word for word

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

111

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

112

transl ati on?

| NTERPRETER FUXNMAN: | can. It
woul d be helpful to nme if it's slow and if
there are pauses, but | amable to.

CHAl RPERSON GRI FFI'S:  Ckay.

| NTERPRETER FUXMAN: Convey the
nmessage.

CHAl RPERSON GRI FFI S: VWat we're
going to ask of you is to just give an
I ndi cation if you need an opportunity to catch
up.

| NTERPRETER FUXMAN:  Yes.

CHAI RPERSON @RI FFI S: I n which
case we can pause. Wth that then, it should
be known that the record will be cl osed at the
conclusion of this case, except for any
materials the Board specifically requests. W
wll be very specific as to any material that
we wll need into the record.

The Sunshine Act requires that
this Board conduct its hearings in the open

and before the public. This Board does enter
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I nto Executive Session, both during and after
heari ngs on each case. This is for the
pur poses of review ng the record on cases t hat
are in process or are about to be called.
This 1is in accordance wth the rules,
regul ati ons and al so the Sunshine Act.

The decision of this Board in all
contested cases nust be based exclusively on
the record that's created before us today. So
t hat we ask persons that are present, please,
not to engage Board Menbers in private
conversations this afternoon, if you see us on
a recess or on a break.

| would like to say a very good
afternoon to Ms. Bailey with the Ofice of
Zoning, Ms. Bushman also with the Ofice of
Zoning on ny left, the Ofice of Attorney
CGeneral is represented by Ms. Monroe and M.
Moy representing the Ofice of Zoning is with
us also on ny left.

At this tinme, the Board wll

consider any prelimnary matters. Prelimnary
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matters are those which relate to whether a
case will or should be heard today. W have
heard one, hopefully we have cured it. Let us
nove ahead then and ask, Ms. Bailey, if you
have any prelimnary matters for the Board's
attention for this afternoon's cases?

MS. BAILEY: M. Chairman, Menbers
of the Board, to everyone good afternoon.

CHAI RPERSON CRI FFI S: Good
af t er noon.

M5. BAILEY: It's always sonething
new, M. Chairman, always sonething new.
Staff does not have any prelimnary matters,
sir.

CHAl RPERSON @RI FFI S: Very well.
Let ne ask those participants that are here
t oday whet her the appell ant and appel | ee have
any prelimnary matters prior to calling this
case?

MR, KATZ: | do.

CHAI RPERSON CRI FFI'S:  Yes?

VR. KATZ: I ask that t he
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interpreter be sworn in, his full nane and
address be provided, all information be
provided for interpreting this hearing.
Seeing that | said | was caught surprised that
we are not given interpreters who seemto have
much experience at hearings or a lot nore
being able to pay attention, focus and
Interpret, then just being there when people
are conversing across the coffee table.

CHAl RPERSON GRI FFI S: Sworn in?
You want the interpreter sworn in? |[|s that
what you sai d? Wat purpose would that serve?

MR KATZ: Well, only if wtnesses
are sworn in.

CHAI RPERSON GRI FFI'S: W' re goi ng
to swear the w tnesses in.

MR KATZ: Ch, the interpreter
needs to be sworn in to confirmthat they are
fully and faithfully interpreting what's goi ng
on. So this way the interpreter knows that he
wll be obligated toinformthe Board if he is

havi ng troubl e understandi ng anyt hi ng.
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CHAl RPERSON GRI FFI'S:  Sure.

MR, KATZ: Oherwse, if he is not
sworn in, he has no obligation and we don't
have a fair hearing.

CHAI RPERSON GRI FFI'S: I nteresti ng.
kay. Any other prelimnary matters?

MR GREEN: Good afternoon, M.
Chai rman and Menbers of the Board. My nane is
Matthew J. Geen, Jr. and |'m an Assistant
Attorney General and | represent t he
Depart nment of Consuner and Regul ator Affairs.
We have no prelimnary matters, but since the
Chairman i s an experienced Chai rman under the
APA, heis famliar with the requirenents that
all wtnesses be sworn in, including any
I nterpreters.

He understands that and | think
you have been doing this long enough and I
think it's presunptuous of anyone to assune
ot her w se.

CHAI RPERSON CGRI FFI'S:  Okay. Thank

you. Wth that then, let nme ask all those who
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are here that are going to participateinthis
hearing if you would, please, stand and give
your attentionto Ms. Bailey. Sheis goingto
swear you in. W'Ill have the w tnesses and
the interpreter.

MS. BAI LEY: M. Katz, did you
want your client and also the interpreter to,
pl ease, stand to take the oath?

MR. KATZ: Thank you.

MS. BAI LEY: Wul d you, please
rai se your right hand?

(Whereupon, the wtnesses were
sworn.)

MS. BAILEY: Thank you.

CHAI RPERSON Rl FFI S: Ckay. I
think we're ready to call then, not having any
other prelimnary matters, the w tnesses have
been sworn in, except for, as | understand it,
t he ANC nenber has just cone in.

Good afternoon, sir. Are vyou
going to present testinony today for the

Boar d?
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MR DI XON: |'mnot sure.

CHAl RPERSON GRI FFI S: As part of
the witnesses of the Governnent's case?

MR, GREEN: W& would ask the ANC
Chair be sworn in, M. Chairnman.

CHAl RPERSON @RI FFI S If you
woul dn't m nd just standi ng up and gi vi ng your
attentionto Ms. Bailey, sheis going to swear
you in.

(Wher eupon, t he W t ness was
sworn.)

CHAl RPERSON @RI FFI S: Excel | ent .
It appears that we are all here. Let's nove
ahead then. | amanticipating and | et nme hear
from each of those here today that we woul d
provide 30 mnutes for the appellant and the
appell ee and the ANC, wthin reason ANC, to
present their case as we do have the initial
filings, at least from the JMM Corporation.
30 m nutes?

MR KATZ: 30 mnutes for -- [|'m

sorry, |'m supposed to --
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CHAI RPERSON GRI FFI S: That's al
right.

VR KATZ: 30 mnutes for
evi dence? | thought the rule said 60 m nutes?
| don't think I'"mgoing to need any nore than
that and | probably won't need nore than 30,
but just in case.

CHAI RPERSON GRIFFI'S: I'mgoing to
set the clock for 30. We'Ill watch it. [If it
has to run over, we can provide that. The
rules do set up that an equitable tine,
judicial and equal tinme will be set and there
Is a standard of reason of 60 mnutes that is
set, but | set the time, but | want to be
W t hin reason.

MR, KATZ: | nmean, | doubt that
|"m going to be going over 30 m nutes, but
just in case and since | had no -- you know,
this is how | prepared the case.

CHAI RPERSON CGRI FFI'S:  Perfect.

MR, KATZ: For 60 m nutes.

CHAI RPERSON GRI FFI'S:  You' re goi ng
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to set the standard that will equitably be
applied across the way, but |I'mgoing to set
It up for 30, so we get a judgnent of where we
are. So when you are ready, we can proceed.

And also, I'Il note, obviously,
the clock is going to run. 30 mnutes is
down. We're going to need to slow this down
for the interpretation and for everything
el se. So I'll keep nmy words to a m ninum
Wienever you are ready.

MR KATZ: Sorry. Chair Giffis,
when you say 30 mnutes, you're talking only
about time for evidence versus argunent?

CHAI RPERSON CGRI FFI'S: No, for your
case presentation.

MR,  KATZ: I'"'m not going to be
able to present this case in 30 m nutes.

CHAI RPERSON @RI FFI S: How much
time do you need?

MR KATZ: Since we -- if, you
know, we're tal king about argunent as well, |

need up to 90 m nutes. It's probably not
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going to go beyond 60. In all candor, |
wasn't under any notice that it would be | ess
than the usual 60 mnutes that's in the rul es.
If it's going to be less than that, |'mgoing
to have to ask for tine beyond today to
readj ust ny argunents to condense them

| can't fairly do this where we
have three critical issues and a bunch of
Constitutional and statutory argunents. I
just -- plus presenting evidence. | just
can't do it.

CHAI RPERSON GRI FFI S: Al right.
Let's go. W'l set it for 60.

MR KATZ: Thank you. Good
af ternoon, everybody. | hope |'mnot starting
at a disadvantage, if | seem contentious at
all, because that is not ny intention at all.
It is obvious to all of you, |'m sure, that
this is ny first hearing here, that is no
excuse, of course, for any stunbles or
whatever. | knowit is ny obligation to know

how procedures go here.
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| certainly did not nean any
offense to anybody when | asked that the
interpreter be sworn in. There is specific
swearing in procedure used for interpreters
that hasn't been used here and | will not push
it.

But to nove on though, | don't
mean here to argue everything that's in the
briefs. | welcone all interruptions if you
are the decision makers, | take no offense at
anything, no matter how hostile or friendly
t he questions seem You are letting ne know
what is on your m nd and what you want to know
and | woul d wel cone all questions.

W're really dealing with three
I ssues here that are on appeal from
adm ni strative deci sions by Adm ni strative Law
Judge Sinon. First of all, fromthe hearing
that we had in March of 2002 in front of him
He is an Admi nistrative Law Judge or was with
the DCRA, followed in the sumer of 2002 with

a hearing in front of Adm nistrative Law Judge
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Adm ni strative Law Judge Si non had
not hi ng before himother than two notices of
infraction and I'lIl be perhaps detailing a
littl e nore beyond what's in our filings about
why he had no authority under the statute to
I ssue anything other than fines, even though
Judge Si non went beyond that and directed the
Ofice of Enforcenent, | believe, to issue a
notice to cease and desist and said to stop
operating until getting the appropriate
Certificate of Qccupancy.

Judge McCoy ordered later in 2002
after Judge Sinon to revoke the Certificate of
Cccupancy and also to revoke the nechani cal
anmusenent |icense, which is used for view ng
vi deos and as | have argued at page 17 of our
initial brief and argunents that was filed
Novermber 6'", which is perhaps a nisnomer,
because the docunent entitled "Initial Brief
and Argunents," | guess, is from Novenber of

this year and our suppl enental brief is dated
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fromaround June or July of this year.

But as | have detailed there on
page 17 of the docunent entitled "Initial
Brief and Argunents" as to the revocation of
the Certificate of Gccupancy, that i s governed
by DCVR section 12(a)-118.4, which shows that
a revocation of a Certificate of Gccupancy
woul d actually need to deal wth physical
unsafety. That is not involved here. That
was not presented in Judge M:Coy's opinion.

As to the revocation of the
mechani cal anusenent |icense --

VICE CHAIR M LLER: Excuse ne, M.
Katz. |I'msorry. Could you just clarify what
provi sion you cited for that?

MR KATZ: Ch, thank you. Yes,
that's DCVMR section 12(a)-118.4. That's the
provi sion --

VICE CHAIR M LLER. Thank you.

MR KATZ: -- under which the
Certificate of Cccupancy  was revoked.

However, t hat DCMR provision generally
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addr esses physi cal unsafety. Lack of physical
safety. And | ack of physical safety has
nothing to do with this case, wth this
appeal, ALJ McCoy, and it has nothing to do
wth ALJ MCoy's opinion, which is in the
record.

And finally, about the revocation
of the nechanical anusenent |icense that is
governed by D.C. Code section 47-2844(a) and
that code section provides for revocation of
| icenses to be put in the hands of the mayor.
The mayor is not an Adm nistrative Law Judge
at the DCRA and we have a definition of Mayor
under D.C. Code section 2-5021(a), which says
"Mayor of the District of Colunbia or his or
her designated agent," clearly that is not
what an Adm nistrative Law Judge is.

And Adm nistrative Law Judge is
not a designated agent of the Mayor and
clearly is not the Mayor.

VICE CHAIR M LLER Could vyou

repeat that authority again? | want to wite
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It down.

MR KATZ: Thank you. [t's two
sections of the code. D.C Code section 47-
2844(a) as well as -- that's the provision
that says it's only the Mayor that can revoke
mechani cal licenses, which would include
mechani cal booth |icenses. And then we have
the definition of Mayor which is a D.C. Code
section 2-5021(a).

Now, |'m not going to give ny
entire cl osing argunent i n openi ng, of course,
but I'm just giving an overview of our
testinony, which is not expected to be very
|l ong. Then | just want to make sure havi ng
read -- it appears obvious having read the
exhibit lot that everything is in evidence,
sorry not in evidence, that everything is in
the record that we need to -- but | offer the
foll ow ng provisions of the exhibit |og.

Do | need to offer what's in the
exhibit log and tabs or is it already in

evi dence?
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CHAl RPERSON GRI FFI'S:  No, it's in.

MR, KATZ: Subject to objection.

CHAI RPERSON CGRI FFI'S: It's part of
t he record.

MR KATZ: Ckay. Wth that, |
also would I|ike to point out regarding
evi dence t hat al t hough t he DCVR Regul ati ons in
section 11-3100 that generally govern BZA
heari ngs, although those say -- suggest that
the appellant, us or whatever we're call ed,
the respondent appellant has the burden of
pr oof , because we have  Constitutional
argunents and | haven't found anything that
says the BZA is not permtted to entertain
Constitutional argunents.

The Suprene Court actually |eaves
t he burden in the hands of the Governnent and
Il will tell you the authority for that for
showing that these regulations governing
sexual | y-oriented businesses and issuing
Certificates of Occupancy for them requires

the Governnent to justify their existence.
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That case is the Hepps case from
the Supreme Court. Il will give you the
citation, which is already cited, | believe,
innmy -- or what's called the initial brief.
One nonent, please. Here it is. In the
initial brief at page 12, | have cited the
Hepps case, which is near the bottom of the

page. It's Phi | adel phi a Newspaper s

| ncorporated v. Hepps, et al, 475 U. S. 767 at

page 777. 1t's a 1986 Suprene Court deci sion
that says "In the context of governnental
restriction of speech, it has Ilong been
establ i shed that the Governnent cannot limt
speech protection by the First Amendnent
Wi t hout bearing the burden of showng that its
restriction is justified."

You will see, Board Menbers, that
bot h Judges Sinon, Adm nistrative Law Judge
Sinon, Adm nistrative Law Judge MCoy, both
made it very clear on the record and in their
written opinions that Constitutional argunents

cannot be raised at the DCRA Adm nistrative
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Law Judge | evel.

Therefore, at least as to our
First Amendnent argunents, the hearing today
should be a hearing de novo, a new hearing
where no reliance is put whatsoever on the
fact finding or |legal decision neking of
Adm ni strative Law Judge Si non or McCoy, since
they refused to even address Constitutiona
| ssues, which for the reasons in ny briefings
and the reasons that | will discuss today are
the major -- a mjor essence of why their
opi ni ons shoul d be overturned and why it nust
rest inthe District of Colunbia Governnent's
hands to pass sufficient legislation in part
based on sufficient secondary effect studies
show ng negative secondary effects fromadult
entertainnment in order to regulate adult-
ori ented busi nesses separately fromall other
busi nesses.

And | will bring out sone of that
I nformation t hrough Zoni ng Adm ni strat or Crews

that the District of Colunbia sinply has
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never, never relied on negative secondary
ef fect studies in passing any regul ati ons and
there are no code sections regul ati ng sexual -

ori ent ed busi ness establishnments.

| welcone, if there are, any
guestions or comments before | present
evidence, otherwise | wll now present
evi dence.

CHAI RPERSON GRIFFIS: M. Mller?

VICE CHAIR M LLER: M. Katz, |
would like to bring your attention to a

publ i shed court case entitled JIMM Corporation

v. District of Colunbia, et al, GCyv.8.02-

0406(JR), dated March 31, 2003, in which it
appears that you were counsel for the
appellant in that case. |Is that correct? O
the plaintiff in that case?

MR, KATZ: Wi ch?

VICE CHAIR MLLER District
Court, United States District Court in the
District of Col unbi a.

VMR, KATZ: Yes, the U S. D strict
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Court said that it does not have jurisdiction
over the case while the matter is pending in
front of the admnistrative agencies and/or
t he courts.

VICE CHAIR MLLER  Correct. And
the court says, I'mnot sure if | have the
page right, the last page of its decision,
that evenif plaintiffs were correct to assune
that they will not be able to raise their
Constitutional clains in their admnistrative
appeal s, "They can rai se their Constitutional
clainms inthe civil enforcenent actionin D. C
Superior Court, which wll determne the
validity of the admnistrative rulings that
wer e made subsequent to and based on the June

2000 DCRA decision at issue in Dstrict of

Colunbia v. JMM Corp., CV02-5670."

So ny first question is did you
argue in that case that you could not raise
Constitutional clains in your adm nistrative
appeal s?

MR, KATZ: Thank you. Yes, | was
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counsel on that one. | was just -- it's
easier for nme to renenber the nanme of the
tribunal, the District Court, rather than the
case nunber. | believe that | did bring that
to the attention of the District Court Judge.
Now, of course, the District Court Judge was
sayi ng, Judge Robertson, in the passage that
you are reading from Board Menber Mller, is
t hat because he felt that state -- well, D C
IS not exactly a state.

But D.C. level, nonfederal |evel
tribunals at sonme point in tinme wuld be able
to reach our Constitutional argunents. That
we were what's call ed youngered out. Younger
I's, of course, the Suprene Court case that
general ly says that a Federal Court shoul d not
step in to adjudicate anything while matters
are still pending at the state |evel.

So when they say that you assuned
you wuld not be able to raise your
constitutional clains in the adm nistrative

appeal s, your assunption was based on the
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absentia doctrine?

MR KATZ: No, | did not say I
assuned. \Wat | argued was that seeing that
the Admnistrative Law Judge was not even
listening to Constitutional argunents, you
know, this is the tinme that is right to have
the jurisdiction in the Federal Court.

VICE CHAIR M LLER: Ckay. And
t hen ny ot her questi on goes to were you naki ng
Constitutional argunents in the Superior Court
or did you have that forum in which to nmake
the Constitutional argunents?

MR KATZ: Right.

VICE CHAIR M LLER: They make a
reference to Superior Court and |'m not
famliar with that.

MR KATZ: Ri ght. This is what
the proceeding is in the Superior Court. And
there has been -- yes, I have made
Constitutional argunents, but the Superior
Court, believe it or not, has stayed their

proceedi ngs pendi ng what happens at the Board
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of Zoni ng Adj ust nent.

What happened in the Superior
Court was the D.C. Governnent, approximtely,
in 2002 or 2003 nore or less went to the
Superior Court seeking to enforce an earlier
order by Judge Sinon fromaround 2000 or 2001
before | ever represented JMM and Fun Fair
Vi deo and before | ever net anybody invol ved
wWith the store.

And if |'mrenmenbering correctly,
| don't knowif the Court actually signed off
on an order on that, but at sone point | found
out, | forget how, that there was this matter
In the Superior Court, because | was never
served notice of it. | got an agreenent and
confirmed this in witing to the Superior
Court to not have any ruling by the Court
until we had a hearing.

There was no notice to the parties
to have any hearing in the Superior Court
unti | around 2005, SO nmany years, a

substantial anmount of tinme passed. Modtions,
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argunent s have been filed, i ncl udi ng
Constitutional argunents. But of course,
those Constitutional argunents are only
limted to whether to enforce Adm nistrative
Law Judge Sinon's order from around 2000 or
2001 on anot her notice of infraction that said
t he same thing.

Judge Sinmon said in our 2002
heari ng about cease operations until you have
a sufficient Certificate of Cccupancy. So in
ot her words, the Superior Court hasn't deci ded
anything yet. It hasn't heard argunments. W
have a status hearing in April to tell the
Superior Court what has happened here. Even
If it gets to the point where we're able to
make argunents to the Superior Court, that's
only going to be limted to argunents about
whet her the Superior Court woul d be enforcing
Judge Sinon's order, that we're not even here
for today, to proceed with what we're here for
today from 2000 or 2001.

VICE CHAIR M LLER So but ny
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question is can you raise your Constitutional
argunent s or have you rai sed your
Constitutional argunents in that forunf

MR KATZ: Well, | can only raise
certain constitutional argunents, because the
matter in front of the Superior Court is
different from what we are here for today.

The Superior Court is not dealing wth Judge

McCoy's order to renbve -- to revoke the
mechani cal boot h | i cense, | i censes for
I nst ance.

The matter in the Superior Court
does not address the revocation of the
Certificate of Occupancy. The Superior Court
matter exclusively deals wth whether the
Superior Court will grant the notion of the
D.C. Government to enforce an order of
Adm ni strative Law Judge Sinon from 2000 and
2001, once again, that preceded anything that
we're dealing wth here today to cease
operations until obtaining what Judge Sinon

called an appropriate, It's vague, an
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appropriate Certificate of QOccupancy.

VICE CHAIR M LLER So just so |
understand, is it another order that is before
t he Superior Court related to the sane subj ect
matter, but it's a different order?

MR, KATZ: Yes, it's alnost a
subset of what we are dealing with today. The
Superior Court is a smaller universe of the
bi g uni verse we're dealing wth today, because
the Superior Court is only dealing wth
whether to enforce a previous order, that
we're not here for today, by Judge Sinon from
around 2001, once again, on a notice of
infraction to revoke -- I'msorry, for JMMto
cease and desist operations until obtaining
what Judge Si non vaguely cal |l ed an appropriate
Certificate of Qccupancy.

And our argunent there in the
Superior Court once again wll be that the
statute only allows on a notice of infraction
to issue a fine and nothing else and that

Judge Sinon couldn't order them to stop
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oper ati ng.

VICE CHAIR MLLER I'Ill just get
one nore clarification.

MR, KATZ: That's right.

VICE CHAIR M LLER: | thought that
you said that one of your argunents here
maybe it is the sane, that the ALJ was not
authorized to issue a cease and desist, but
only to issue a fine.

MR, KATZ: That is one of the
argunments here. That's why | tried saying
that the Superior Court is dealing wth a
smal | er uni verse of issues than we are deal i ng
with here today. The notice of infraction
issue is one of the three issues we are
dealing with at this hearing today, whereas,
the Superior Court is only dealing with a
notice of infraction, a different notice of
i nfraction than the two notices of infraction
we're dealing wwth at today's hearing.

VICE CHAIR M LLER Ckay. One

nore question. What was the authority that
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you cited for that proposition that he erred
In issuing a cease and desist order, he only
had authority to issue a fine?

MR, KATZ: GCkay. Thank you. [I'l]
pull that out in a nonent. Pardon ne for not
having it at ny immediate fingertips. | w sh
that | had it, but I think it's just about
her e. Ckay. That is D.C. Code section 2-
18.02.03(h), that's section 2 of the D. C
Code. Sorry, section 2-1802.03(h) which
provides that a noney penalty is the only
sanction avail abl e for a notice of infraction,
such as what we're dealing with today and such
as what we're in front of the Superior Court
for.

VICE CHAIR M LLER  Ckay. | have
one nore questi on.

MR, KATZ: Absolutely.

VICE CHAIR MLLER Do you all ege
a violation of a Zoning Regul ation in Chapter
117

MR KATZ: Yes.
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VICE CHAIR M LLER Are any of
your argunents --

MR, KATZ: Yes. The reason for
that is at mninmum as you know from the
record, | made a m stake that the Court of
Appeal s allowed ne to correct, which is that
after we lost at the ALJ | evel at the DCRA, ny
adm ni strative appeal was filed with -- |
forget what they were even called at that
time. Wiatever it is. The Ofice of Appeals,
whether it's called that now, but you know
what |'mtal king about, instead of here.

That was - - ny appeal was
di sm ssed saying I went to the wong place.
That | was supposed to go to the Board of
Zoni ng Adjustnent. And so on appeal, and we
have that appellant, the appellant nunber is
in the record to the D.C. Court of Appeals.
One of ny argunents is, of course, we
shouldn't be going in front of the Board of
Zoni ng Adj ust nent.

The Board of Zoning Adjustnent
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seens to deal mainly with i ssues of, you know,
whet her you go to Lot A or B and whether you
are jutting out too far into the sidewalk.
And since the Board of Zoning Adjustnent
charges $800 for their appeal fee and the
Ofice of Appeals charge only about $80 or
what ever, we clearly seemto be dealing with
sonething where you're dealing with a nore
I ntense tinme by the Board of Zoni ng Adj ust nent
| ooki ng at maps and ever yt hi ng.

So, of course, it's not the Board
of Zoni ng Adj ust nent, but the Court of Appeals
said no, |ook, you know, ding-a-ling or |
shouldn't wuse such an informal word, but
saying that to ne this is what the regul ati ons
and/ or code says. You go to the Board of
Zoni ng Adjustnent. You are appealing matters
that are zoning matters and so, yes, since we
were forced to cone here for appeal, there is
a violation of the Zoning Laws.

Not only in that terma violation

of the Zoni ng Regul ations, but --
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CHAI RPERSON GRI FFI S: Vell, what
Is the tern? What is the Zoni ng Regul ati ons
that you are alleging was viol ated?

MR KATZ: Ckay. Vll, 1'm
argui ng both that there was a vi ol ation of the
foll ow ng Zoning Regul ations, but also that
t hose Zoni ng Regul ati ons are unconstituti onal
in the first place. W have both the
definition of a sexually-oriented business
est abl i shnent.

CHAI RPERSON @RI FFI S: 11 DCWR
199. 17

MR, KATZ: | believe so.

CHAl RPERSON GRI FFI'S:  Ckay.

MR, KATZ: And we al so have the
provisions for even being able to get a
sexual - ori ent ed busi ness enterprise
Certificate of OQccupancy being in reality
unobt ai nable or even if you attain it, that
you never know when it is going to be taken
away, based on unbridled discretion of the

Gover nnment .
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CHAI RPERSON @RI FFI S: But what
section of the regulations are you referring
to when you talk about, one, obtaining and,
two, the viability, if even you have a C of O

MR KATZ: | have that, yes.

CHAl RPERSON GRI FFI'S:  Ckay.

MR, KATZ: Thank you. That's 11
DCMVR section 744, et seq, but, you know, just
the one -- the section after that.

CHAI RPERSON R FFI S: So it's a
Commerci al Zone District.

MR, KATZ: Pardon?

CHAI RPERSON GRI FFI S: Ckay. o
ahead.

MR KATZ: As well as 11 DCMWR
section 754 et seq. Wen | say 754 and the
provi sions that followthat, they pretty much
come close to mrroring each other, but what
we have then is in section 744 point -- |'1l|
tell you which one it is. W have a lot of
provi sions starting at 11 DCMR section 744.2

and 754.2, for instance that says, you have to
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be within 600 feet of a Residential or Speci al
Purpose District and that you have to be
wi thin 600 feet --

CHAl RPERSON @RI FFI S: Ri ght . I
mean, we're famliar with the regul ations.

MR, KATZ: Ckay. Well, aside from
the Constitutional argunents that | can nake
any time, | have already made in witing,
I ncluding that there are no secondary effect
studies to allow that, those provisions. 600
feet is -- that's 200 vyards. That's two
football fields. | can't expect that thereis

many, if any, parts of D.C. that are at | east

two football fields away from a church,
school, library or playground or any -- they
have also listed jurisdiction of t he

Commi ssion of Fine Arts and Residential or
Speci al Pur pose use.

There is also this provision in
section 744.4 and section 754.4 of Title 11
that "No portion of the establishnent shall be

| ocated within 300 feet of any ot her sexual |l y-
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oriented business establishnent." As |
expected, |'mgoing to have testinony elicited
from M. Crews that there is nore than one
sexual | y-oriented business establishnent in
D.C. and that neans that even if there is even
one location in D.C. that's at |east 600 feet
from churches, schools --

CHAI RPERSON GRI FFI S: Ckay. So
you're asserting in your witten and also
today that thereis, inny wrds, a failing of
our Zoni ng Regul ations in order to be precise
on how a sexual ly-oriented business m ght be
| ocated in the CG3 or the C4 Zone?

MR, KATZ: And defi ned.

CHAI RPERSON GRI FFI S: Ckay. And
def i ned.

MR, KATZ: Right.

CHAI RPERSON GRI FFI'S:  That's fi ne.
That's a fundanental flaw that vyou are
asserting wth Title 11 DCVR our Zoning
Regul ations. But now, let's go back to the

| ssue at hand.
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MR KATZ: But there is another
provi sion as well.

CHAI RPERSON GRI FFI'S:  Ckay. \What

s 1t?

MR KATZ: Which is that even
after you obtain -- in order to obtain and
keep t he sexual I y-oriented busi ness

establ i shnment Certification of Qccupancy under
11 DCMR section 744.7 and 754.7, "The use
shall not becone objectable because of its
ef fect on the character of the nei ghborhood or
because of noi se, traffic or ot her
conditions."

So this neans that this is another
unconstitutional and unjustifiable hurdle.

CHAI RPERSON GRIFFIS: So if | was
to go to your -- let nme draw a couple of
connections that you haven't yet and maybe
won't.

MR, KATZ: Ckay.

CHAI RPERSON GRI FFI S: But if you

are finding that there is sone failing of our
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regul ati ons --

MR KATZ: Right.

CHAI RPERSON CGRI FFI S: -- Wwhet her
it be Constitutional that you have stated or
whet her it be sonething el se of the physical
| ocation that may be an inpossibility,
what ever those are all together --

MR KATZ: Right.

CHAI RPERSON CGRI FFI S: -- We now
have a failing of our regulations. Get ne to
the point of how was it that you were issued
a Certificate of Occupancy and then what was
the error that it was revoked? If thereis a
critical --

MR KATZ: Right.

CHAl RPERSON GRI FFI S: -- feeling
that you could never even issue a Cof O |I'm
al ready done with this case.

MR KATZ: Ri ght. Ckay. [ 11
answer .

CHAI RPERSON CGRI FFI'S:  Good.

MR KATZ: Thank you. The
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Certificate of OCccupancy that JMM with the
trade nane of Fun Fair has is a non-sexually-
ori ent ed busi ness establi shnment Certificate of
Cccupancy. It appears that there are no
sexual | y-oriented busi ness est abl i shnent
Certificates of Occupancy in D. C

And | expect that M. Crews is
going to confirmthat. Well, as long as we
present evidence that we have nunerous
busi nesses, not just JWM that sell erotic
entertai nnent, including videos that showvery
explicit sexual activity, then we -- it
appears that we have a systemhere where it's
through -- if not as bad as a wnk and a nod
about, you know, kind of |ike, you know,
either a store with sexually-explicit videos
and books and magazi nes setting up on such and
such a street corner hoping that the
Government is not going to cone in and say you
can't be here or talking to, you know, the
Zoning Ofice and saying if we |ocate here,

are we okay?
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We really seemto have a situation
where every business that has a substanti al
anount of erotic entertainnment in terns of
vi deos, booze and nmgazines, for instance,
that they are all in a precarious situation
and they are all facing problens with the way
they are permtted or not permtted to
oper at e.

CHAI RPERSON GRIFFI'S: | don't see
how t hat addr esses your specific circunstance.

MR, KATZ: Well, one of the
argunents we have is that there is not
sufficient evidence that Fun Fair Video can
even be classified as a sexually-oriented
busi ness establ i shnent.

CHAl RPERSON GRI FFI'S:  Ckay.

MR KATZ: In part because the
definition is vague and over-broad and | think
It was 11 DCVR, was it, section 199.1, and
even though we don't concede that the Zoning
Adm nistrator's witten interpretation of

regul ati ons sol ves such vagueness, it does set
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a bar, you know, for a business to know that
t hey have a safe harbor if they don't go bel ow
t hat .

In this instance, the last witten
opinion that | know of is by dadys Hicks,
whichisintherecord. It's in the appendix,
sorry that | filed, that's in pages,
handwitten pages, sorry for the handwiting,
pages 78 through 87 are appendi ces where M.
H cks talks in terns of a 15 percent rule.

For instance, if not nore than 15
percent of your floor space is for sexually --
you know, one thing they don't define it well
for sexually-oriented material, then you are
not adult. Well, we already presented
evi dence below in the previous proceedings
that we were under 15 percent, even though I
t hi nk Judge McCoy disagreed with the way we
were cal cul ating that.

But al so, we had testinony. This
IS in the record and the transcript of the

trial before Admnistrative Law Judge Sinon
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that Ms. Hi cks then advised Fun Fair Video
t hrough his previous | awer that he would be
okay, should be okay wth the booths, as |ong
as he renoves sone boot hs. And we'll have
testinony that he did renove those boot hs.

So, you know, that is one of the
argunents, which is that they can't even prove
that this is a sexually-oriented business
enterprise.

CHAl RPERSON GRI FFI'S:  Ckay.

MR KATZ: Now, finally, there is
11 DCMR section 744.8 and | think it's 754.8
that says "The sexually-oriented business
establ i shnent should not have an adverse
| npact on religious, educat i onal and
Governnent facilities located in the area.”

So once again, we're seeing a
situation where even if you can neet that
hurdle to obtain the SOBE Certificate of
Cccupancy, it can also be revoked at a
noment's notice or sonething maybe a little

not much | onger than that.
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CHAl RPERSON GRI FFI S: But let ne
understand. You are arguing that this is not
defined as a sexual |l y-ori ented busi ness under
DCVMR Title 11 199, but in another point of
argunent you are saying but we are, but we
can't even neet the test, because it's so
vague in 744, 745 or the definition for that
matter.

MR, KATZ: Well, I'mnot trying to
make a di si ngenuous argunent. What |' msayi ng
Is that ny client does not qualify as a
sexual | y-ori ented busi ness establishnment, but
since the Governnent is going to try to
continue to classify them as such, that even
If we accept for argunent's sake the
Governnent's argunent this is a sexually-
oriented business establishnment, that these
are unconstitutional rules and that even if
they weren't unconstitutional, they can't be
applied fairly.

CHAl RPERSON GRI FFI'S:  Ckay.

VR KATZ: Now, | think | also
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m ght have anot her section fromthe 11 -- from
Title 11.

VICECHAIR M LLER M. Katz, just
while we're on that note.

MR KATZ: Right.

VICE CHAIR M LLER Do you have
any authority for that proposition?

MR. KATZ: For what proposition?

VICE CHAIR M LLER: That the regs
are so vague that they are unconstitutional
and even if they're not unconstitutional, they

can't be enforced clearly?

MR KATZ: | do.
VICE CHAIR M LLER ls it the
Ashcroft case? |Is that it or do you have

anot her one?
MR KATZ: No, | have anot her one.

Ashcroft v. Free Speech Coalition does deal

with vague and over-broad, it does confirm
that | aws need to not be vague and over - broad
when they are governing adult entertainnent,

which is what we are dealing with here.
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And then we have the case of Los

Angel es v. Al am ta Books, which | have cited,

and | will give you the citation, Ms. Ml ler.
It says that you've got to have -- you have to
have sufficient reliance on studies, reliable
st udi es showi ng negati ve secondary effects of
adult entertainment in order to even issue
such regul ations. And the other oneis the --

VICE CHAIR M LLER: Was that in
the context of an enforcenent action or what
was the context? Was sonebody chall engi ng a
reg or a statute or was it an enforcenment
case?

MR, KATZ: | don't renenber.
However, | don't -- for purposes of what the
Suprene Court is saying, it doesn't nmatter.
What the Suprenme Court is saying in the case

of Alam ta Books, which I"mtrying to get you

the cite of, as well as Renton.
VICE CHAIR M LLER: | see the
cite. It's i n here.

MR, KATZ: Ckay.
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VICE CHAIR M LLER  Ckay. You can
nove on.

MR KATZ: So what the Suprene
Court is getting at is that the nunicipality
sinply cannot enforce sexually-oriented
busi ness |aws w thout reasonably relying on

sufficient secondary effect studies show ng

negati ve secondary effects of adul t
entertai nnent. And we just don't have --
there is nothing in the record, in the

devel opnent, even beyond any testinony from
M. Crews.
| have already gone through the

D.C. Register, thereis sinply nothing in the

record of the D.C. Reqgister or any preanble to

t he DCVR SOBE Regul ati ons t hat say anyt hi ng at
all about negative secondary effect studies.
At nost, there m ght be one or nore letters in
there from nenbers of the comunity saying
well, you know, this is terrible. It's a
blight on our community to have sexually-

ori ent ed busi nesses here, but that's not under
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the Alamta Books decision from the Suprene

Court, which canme out around 2002 or 2003 and
t he Renton decision that came out around the
1990s.

You have to have reasonable
reliance on sufficient secondary effect
studies and it's not a secondary effect study
just to welcone letters from nenbers of the
publ i c. You have to have sone sort of
scientific nethod there. And still there is
no secondary effect studies backing up these
SOBE Regul ati ons.

CHAI RPERSON CRI FFI S: Ckay.
Anyt hi ng el se?

BOARD MEMBER ETHERLY: M. Chair,
| m ght have just one question. | think I'm
fairly clear as is possible wwth regard to the
Constitutional argunents that have been
| evi ed. | would perhaps like to invite a
little bit of discussion on a hypothetical
question from M. Katz.

And that would be, let's assune
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for the sake of discussion, that the Hicks'
menorandum if you will, or the Hi cks opinion
Is valid.

MR KATZ: Yes.

BOARD MEMBER ETHERLY: |Is facially
valid and is the lawof the land, if you wll.
Is it your contention that your client's
busi ness woul d neverthel ess, assum ng t hat t he
Hicks opinion is valid --

MR KATZ: Right.

BOARD MEMBER ETHERLY: -- would
still not satisfy the standard that is laid
out in the Hi cks' opinion? O course, as you
di scussed in your subm ssions, you have sone
questions about the 15 percent floor space
Il nventory.

MR KATZ: Right.

BOARD MEMBER ETHERLY: We don't
know what it refers to.

MR, KATZ: Um hum

BOARD MEMBER ETHERLY: But let's

say for the sake of discussion that it is
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referencing inventory. s it your argunent
t hat your client, even appl ying that standard,
would not satisfy the definition of a
sexual | y-oriented business enterprise?

MR, KATZ: Ckay. When you are
tal king about inventory, the Hi cks' neno
doesn't deal with inventory, from the way I
read it. And we have not cone here prepared,
therefore, to argue inventory, because it's
just not in her nmeno, that | can tell. Her
meno i s tal king about floor space, from what
| can tell.

Now, Board Menber Etherly, the
problem we have wth the H cks' nenorandum
even if -- even for a hypothetical reason if
t he decision makers, such as the Board of
Zoni ng Adjustnent, said to us okay, right now
we feel that Fun Fair fits within the Hicks'
menorandum that's still not enough for ny
client, because as | expect to devel op t hrough
his testinony, he wants to return the booths

to the store that he renoved at t he advi ce of
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Ms. Hocks after she left as the Zoning
Adm ni strat or and advised his previous
counsel .

He does not want to be limted
with the anount of floor space he is using or
I nventory space or anything else he is using
for, for lack of a better word, erotic
entertai nnent. He does not want to be
prevented, even though | don't think he has
themnow, to have, I'mtrying to use a gentile
word, sexual devices, which include -- well,
t hey are sexual devices. The non-gentile word
Is things such as vibrators as well as in
addi tion to condons.

Because the Hicks' opinion, if |
recal |, actually does say if you have boot hs,

you are a sexual | y-oriented busi ness

enterprise. | think it may have said if you
do sell sexual devices, that you are a
sexual | y-oriented Dbusiness. So | do

acknowl edge that there is a tension between

what Ms. Hicks says in her opinion and what
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was presented by M. Montiel's previous | awyer
In his testinmony in front of Judge McCoy t hat
was -- sorry, Judge Sinon presented by ne
where that -- M. Mntiel's previous |awer
was actually saying that Ms. H cks suggested
that he should be okay, that Fun Fair Video
shoul d be okay having the nunber of booths
t hat he has now.

BOARD MEMBER ETHERLY: Ckay. And
| appreciate that discussion, because | feel
t hat when you | ook at portions of the Hicks'
opinion, if you will, | felt that there were
sone quite clear enunciations of a standard,
If youwll. 1'mnot ready to necessarily say
| think this is going to be very hel pful when
we get to the ZA' s testinony to get a sense of
what DCRA views as the applicable standard in
this instance, but | wanted to just get a
little bit of a reaction fromyou on where you
felt your <client fell wthin the Hicks'
opi ni on.

MR KATZ: Right.
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BOARD MEMBER ETHERLY: Accepti ng
t hat you are chal | engi ng t hat opi ni on as bei ng
cl ear, as bei ng substantial and focused enough
to even offer a particular set of rules and
paraneters --

MR KATZ: Right.

BOARD MEMBER ETHERLY: -- that are
I denti fiabl e. So you have answered ny
questi on.

MR, KATZ: GCkay. Thank you. Now,
| also -- there is one other provision of the

Title 11 of the DCMR that is problenmatic
Constitutionally and in practice which is 11
DCMR section 3108, which is referenced in 11
DCMR section 744 and 754.

11 DCMR section 744 and 754
provide for the BZAto follow 11 DCMR secti on
31(a) -- I'm sorry, 3108 in issuing any
sexual ly-oriented busi ness enterprise
Certificates of Occupancy. And the relevant
| anguage there is not too long, so I'll read

it to you, which is that "The Board is
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aut hori zed. "

Well, actually, this is probably
| anguage that the Board already knows, but
this is section 3108.1 of 11 DCMR, which is
"The Board is authorized to grant special
exceptions as provided in this title where in
the judgenent of the Board those special
exceptions will be in harnmony with the general
pur pose and intent of the Zoni ng Regul ati ons
and Maps and will not tend to affect adversely
t he use of nei ghboring property in accordance
with the Zoning Regul ations and Zoni ng Maps
subj ect in each case to the special conditions
specified in this title.

CHAl RPERSON GRI FFI S: Good. I
t hi nk you neant 3104.1, not 3108.

MR KATZ: If 1 did, | both
apol ogi ze out of enbarrassnent.

CHAl RPERSON @RI FFI S: That's all
right.

MR, KATZ: And also thank you for

correcting me. | do have to admt that | have
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been relying on what Lexus provides for the
DCMR and | do notice that sonetines |'msad to
say if it was in this situation, has --

CHAl RPERSON GRI FFI S: It's okay.
You can nove on. It's 3104.1, which is
speci al exception provision, not 3108, which
| believe is formand decorum

MR, KATZ: It is our -- thank you.

CHAI RPERSON @RI FFI S: It's all
right.

MR,  KATZ: Well, it is our
contention that that provisionis just fineif
it's a matter of putting up a pizza place or
adding an addition to a house or putting up,
you know, an extra upper floor on a buil ding,
but not for purposes of an adult business,
because for purposes of adult businesses, we
have the Suprenme Court case of FEWPBS which
came out around 2000, | can give you that
cite, that is cited inny initial brief, that
confirms that unbridled discretion cannot be

placed in the hands of the Governnent
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of ficials and Governnent bodi es adm ni stering
adult zoning | aws.

That under FWPBS, which I'mstill
hunting for to give you the citation to, the
Governnment officials and Governnent bodies
adm ni stering the sexually-oriented business
| aws nmust just be adm nistering the | aws, not
to be using discretion. But, you know, it
woul d be an exanple, for instance, of that the
adm ni strative bodies -- the admnistering
bodi es, adm nistrators would be permtted to
say okay, we have an application. s the
application in good fornf s it properly
filled out? 1Is it for the location allowed?
That's it.

But that provision that we were
just tal king about fromthe DCMR provi des for
nore di scretion than that. And the BZA, the
BZA is given unbridled discretion in
determning -- giving variances, in ny view

CHAl RPERSON GRI FFI'S:  Ckay.

VR, KATZ: In terns of the DCVR
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And the relevance of that 1is that [|I'm
anticipating that if we don't win this natter
hands down, and | don't see this as -- | nean,
| have no reason to think that |'ve got a
hands down win here or a hands down | ose, |
anticipate that it's possible that we m ght
have an opinion just saying, you know, that
just go over to a zone that has been zoned for
sexual | y-oriented busi ness enterprises, seeif
we give you the -- see if there is a Cof O
for a SOBE granted and/or to say if you want
to stay where you are, and you don't want to
be continual |y hassl ed by t he Gover nnment, what
you - -

CHAl RPERSON @RI FFI S: W're not
going to get into where you go, what happens.
W're not going to have any jurisdictional
basis to do that. And |I'mactually --

MR, KATZ: Ckay.

CHAI RPERSON CGRI FFI'S: | thought we
were getting a little bit nore focused and

|"ve now |l ost total attention to it.
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MR, KATZ: Ckay.

CHAI RPERSON GRI FFI' S:  Because here
we are tal king about what you are bringing on
t hese huge ideas of the | egal analysis of why
our regul ations shouldn't be what they are or
are actually not | egal or whether there is an
adm ni stration, the correct jurisdiction or
authority, be it wus, be it the Zoning
Adm nistrator. That's fine for understanding
as we frane an issue.

MR KATZ: Right.

CHAl RPERSON CRI FFI S: s there
anything nore you need to address outside of
what is in the witten subm ssion today
regarding the Zoning Regulations? Title 11,
199, 744, 754, you have raised. You touched
on 734, | thought, and now you have brought up
3104.

MR, KATZ: Ckay. Yes. | at |east
want to give you the citations to the FWPBS
case that even though it's in ny subm ssions

from the Suprenme Court which deals wth

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

166

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

167

unbridl ed discretion.

CHAI RPERSON GRI FFI'S:  But here is
ny fundanental problemw th that argunent.

MR, KATZ: Ckay. Al right.

CHAI RPERSON  CRI FFI S: You can
argue and let's say for, as M. Etherly al ways
says, hypothetically.

MR KATZ: Right.

CHAI RPERSON CRI FFI'S: W grant you
that you are absolutely correct FP1-223,
what ever you are going to tell ne.

MR KATZ: Right.

CHAI RPERSON  GRI FFI S: Shows us
that we actually have witten illegal
regul ati ons.

MR, KATZ: Ckay.

CHAl RPERSON GRI FFI S: Ckay. How
does that help your cause that you have a
standing C of O that is based on these
regul ations? You want to keep that C of O
don't you?

MR KATZ: Right.
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CHAl RPERSON @RI FFI S: Aren't you
relying on the fact that you have a | egal C of
O which is a basis on the Zoni ng Regul ati ons.

MR KATZ: O course.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR KATZ: |'m not here, Chair
Giffis, saying that all the DCVR Reqgul ati ons
covering the Board of Zoning Adjustnent are
unconsti tutional. |"m just saying that the
SOBE Regul ations --

CHAI RPERSON QR FFI S: I
under st and.

MR. KATZ: - - are
unconstitutional .

CHAI RPERSON QR FFI S: I
under st and.

MR, KATZ: Ckay.

CHAlI RPERSON QR FFI S: I
understand. And | think you have hit those
home.

MR, KATZ: Ckay.

CHAI RPERSON GRI FFI S: But now, |
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want to understand nore fully.

MR KATZ: Right.

CHAI RPERSON (Rl FFI S: If it's not
nore -- if there is nore to it than what you
have submtted in here today, if not, | don't
need to hear any nore. But if there is nore
that you need to add to this of why it's an
I ncorrect action, why you are operating within
your C of O and it should not have been
revoked or the actions that you are asserting
are incorrect should not have happened.

MR, KATZ: Ckay.

CHAl RPERSON GRI FFI S: What's the
I ncorrectness?

MR KATZ: Al the argunents are
in ny witten subm ssion.

CHAl RPERSON GRI FFI'S:  Ckay.

MR, KATZ: And | think that's what
your argunment -- what your question is going
to. But since | did nention the FWPBS case,
| want to make sure that's front and center.

CHAI RPERSON GRI FFI'S: That's fi ne.
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MR KATZ: Which is FWPBS, Inc. V.

Dallas, 493 U S. 215, pages 225-226, from
1990, which confirns that placing "unbridled
di scretion" in the hands of a Governnent
official or agency constitutes a prior
restraint and may result in censorship.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR KATZ: And the whole FWPBS i s
that that would be unconstitutional.

CHAI RPERSON CGRI FFI'S:  Good.

BOARD MEMBER ETHERLY: But if |
could, M. Katz, let me conme back to the
Chair's question.

MR KATZ: Yes.

BOARD MEMBER ETHERLY: Because |
think it is an inportant one. And that is and
| would tend to agree with the Chair in that
| think we have probably cone to a fairly good
stopping point for where you are in your
ar gument .

MR KATZ: Right.

BOARD MEMBER ETHERLY: Because |
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t hi nk you wal ked t hrough everything that you
have laid out in your subm ssion.

MR KATZ: Yes.

BOARD MEMBER ETHERLY: But the
Chair's question, let nme put it very bluntly
and unartfully, is what you have i n your hand,
you're saying it's not a duck.

MR, KATZ: Ckay.

BOARD MEMBER ETHERLY: So if it's
not a duck, what is it? Wat is your client
operating if it's not a SOBE, if it's not a
sexual | y-oriented business enterprise?

MR KATZ: Right.

BOARD MEMBER ETHERLY: What shoul d
your Certificate of Occupancy say?

MR KATZ: Ckay. ['"'m only aware
of two types of Certificates of Occupancy in
D.C., an adult Certificate of COccupancy and a
non-adult Certificate or a SOBE, S-OB-E
Certificate of COccupancy and a non-SOBE
Certificate of Occupancy. He has got a non-

SOBE Certificate of Occupancy. He just wants
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to continue with a non-SOBE Certificate of
Cccupancy just |i ke any ot her business in D. C
has that sells erotic entertainnent.

BOARD MEMBER ETHERLY: Ckay. And
that would be wthout any attention to
percentage of inventory or floor space. There
woul d be essentially an unfettered ability to
vend and sell goods of the nature that your
client is currently selling.

MR KATZ: Ri ght. W' re asking
for that until the tinme cones that --

BOARD MEMBER ETHERLY:  Suffi ci ent
clarity is brought totheregine, if youwll.

MR KATZ: Ri ght. The properly
I ssued laws relying on sufficient --

BOARD MEMBER ETHERLY: I
under st and.

MR KATZ: -- secondary effect
studi es are issued.

BOARD MEMBER ETHERLY: Thank you.

MR KATZ: And, you know, of

course, one of the reasons why |I'm concerned
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about this is that if there is sone decision
t hat t he BZA shoul d not be deci ding certain or
any Constitutional issues, of course, then if
we have an adverse opi nion, one of the things
"Il be comng to you about, we'll be asking
for you to stay enforcenent of what happened
bel ow and what happens here, so we can go to
t he Board of Appeals.

CHAl RPERSON GRI FFI'S:  Okay. Let's
not project out what mght or maght not
happen. Excellent. Thank you, M. Etherly,
for that clarity. Anything else then that we
have?

VICE CHAIR MLLER | just have a
coupl e of foll owup questions. | want to nmake
sure | heard you correctly. D d you say that
the BZA's authority to grant speci al
exceptions and variances is unbridl ed?

MR, KATZ: It's wunbridled for
pur poses of adult businesses.

VICE CHAIR M LLER: Only for those

busi nesses?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

174

MR KATZ: | nean, | --

VICE CHAIR M LLER: What do you
mean by unbri dl ed?

MR, KATZ: Unbridled in ternms of
It has been nade cl ear by the Suprene Court in
the FWPBS case that an adm ni strative agency
or an admnistrative or a Governnent enpl oyee
needs to be doing adm nisterial tasks, not a
discretionary task in deciding whether to
I ssue a license or perm ssion for a sexually-
oriented business enterprise to operate. I
mean, that's what --

VICE CHAIR M LLER That's an
| ssue of the |icense.

MR KATZ: | apol ogi ze. Ckay.
For purposes of issuing a Cof O for purposes
of issuing a variance.

VICE CHAIR M LLER.  You nmean, for
pur poses of issuing a special exception?

MR KATZ: Ri ght. For any of
t hat .

VICE CHAIR M LLER:  Ckay.
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MR KATZ: The Suprenme Court is
making clear that once the admnistrative
agency goes beyond acting in an adm ni steri al
function and i s using discretion, that that's
unconstitutional. Andclearly, that provision
for variances for the BZA gives discretion to
the BZA, which is just fine, according to the
Suprene Court, for non-sexually-oriented
busi nesses.

VICE CHAIR M LLER. Ckay.

MR, KATZ: But it is not fine for
sexual | y-ori ented busi nesses.

VICE CHAIR M LLER: And finally,
what's the current status? |[|Is the business
oper ati ng?

MR KATZ: It's operating. I
understand it has a current non-sexually-
oriented business enterprise Certificate of
Cccupancy. In sone respects, we would have
been nore than happy if this issue had just
| ai d dormant, even though it's a lot nicer to

have clarity that the store can operate
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w t hout being afraid that sonmeone is going to
try to shut their doors. But yes, they are
oper ati ng.

VICE CHAIR M LLER. Thank you.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR KATZ: |"m ready to present
evidence at the appropriate tine.

CHAl RPERSON Rl FFI S: | think

we're ready to hear that now.

MR. KATZ: Thank you. | call Jose
Monti el .
DI RECT EXAM NATI ON
BY MR KATZ:
Q You have already been sworn in.

Jose, what is your full nanme?
A Jose Monti el .
Q And okay, now, M. Montiel, you
speak --
MR GREEN: Excuse ne, M.
Chai rman, pardon ne. Not to kind of bel abor
the point, but we can't hear himon this end.

CHAI RPERSON @RI FFI S: He hasn't
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sai d nuch.

MR, GREEN: W didn't even hear
hi s nane.

CHAI RPERSON CGRI FFI' S:  Ckay. W'l
make sure you can hear him

MR KATZ: Could you nove the m ke
cl oser, sir?

CHAI RPERSON GRI FFI'S: Ckay.

BY MR KATZ:
Q What is your nane?
CHAI RPERSON  GRI FFI S: That's

right. Let's keep going.
THE WTNESS: Jose Monti el

CHAlI RPERSON GRI FFI S: Excel | ent .

BY MR KATZ:
Q Are you the sol e owner of Fun Fair
Vi deo?
A Yes.

Q Do you speak sone English, but you

still need an interpreter?
A Yes, | need an interpreter.
Q How | ong have you been the sole
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owner of Fun Fair Video?

A Si nce 1996.

Q Have you ever had any partners in
runni ng that business?

A No.

Q Were you present at the hearings
with nme before Judge Sinon in March of 2002
and before Judge McCoy in the summer of 20027

| NTERPRETER FUXMAN: l'msorry, |
need t he Judge agai n.
BY MR KATZ:

Q Judge Si nmon in February of 2000 --
sorry, in March of 2002 and Judge McCoy in the
summer of 2002.

A Yes, | was there with M. Katz.

Q And at both of those hearings you
had an interpreter that you were able to
under st and?

A Yes.

Q Now, because the transcript could
not be made fromthe second hearing, because

of an audio tape with interference, was the
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testinony and evidence at the hearing in front
of Judge McCoy simlar to the evidence and
testinony at the hearing before Judge Sinon?

A | don't renenber.

Q Vel |, for I nst ance, do you
remenber that we had an investigator naned
Wlliam Vain testify at the hearing in front
of Judge Si non?

CHAI RPERSON GRIFFI'S:  Let nme just
ask you, why are we trying to establish
simlarities between the |ast two cases?

MR. KATZ: Because the -- we were
able to provide a transcript to the Board of
the hearing in front of Judge Sinon, but as |
said in ny filings, the audio tape of the
hearing in front of Judge McCoy was totally
I naudi ble and it was inpossible to present a
transcri pt of what happened.

MR GREEN: M. Chairman, if |
m ght be heard, | think you indicated that,
and perhaps M. Katz also stated, the

proceedings in this body are de novo. So if
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that be the case and if he is considering it
a de novo hearing, it would appear then that
what ever he wants to establish now, he should
just go on and just do it.

CHAl RPERSON @RI FFI S: | don't
di sagr ee. However, | want to rather than
going through all of the proceedings to get
into the record, | was ¢trying to nore
streamline if there was a quicker way to
establish, but, at this point, w're just --

MR KATZ: | have a suggested way.

CHAI RPERSON CRI FFI S: Let's nove
ahead.

MR KATZ: Since M. Geen was
present at both those hearings before Judge
McCoy and Judge Sinon, | would either ask on
the record or else if | could be permtted or
given permssion to speak privately to M.
Geen just to see if he will stipulate the
evidence in both proceedings were simlar.

CHAI RPERSON GRI FFI S: Wul d you

stipulate the simlarities between the two?
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MR. GREEN: | would Iike to confer
with ny client first, please.

CHAI RPERSON CGRI FFI S: Yes, sure.
let's take a m nute.

(Whereupon, at 2:26 p.m a recess
until 2:37 p.m)

CHAl RPERSON @RI FFI S: Very well.
Let's resune. \Wenever you are ready. |'l]
pour the martinis.

MR, KATZ: W have a stipul ation.

CHAI RPERSON CGRI FFI'S: A m ke.

MR, KATZ: W have a stipulation
that hopefully will nove things along nore
qui ckl y. If M. Geen will tell nme if he
agrees to the foll ow ng wordi ng, which is that
all the evidence that was provided at the
heari ng before Judge MCoy -- sorry, Judge
Sinmon in March of 2002 was the sane for
pur poses of these proceedi ngs as t he evi dence,
I ncluding testinony and docunents, that was
presented to Judge MCoy in the sumer of

2002.
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CHAI RPERSON GRI FFI S: Excel | ent.
Are we on board with that?

MR. GREEN: That's ny
under st andi ng, M. Chairman.

CHAI RPERSON GRI FFI S: Excel | ent.
Al right. Let's proceed.

MR KATZ: Excellent. Thank you.

BY MR KATZ:

Q M. Montiel, does your store have

t he sanme nunber of booths today as it did at
the tinme you had the hearings before Judge

McCoy and Judge Sinon in 20027

A Yes, yes, the sane.
Q s your store -- okay. Your store
is at 919 5'" Street. W have already

established that, right?

A Yes.

Q And does t he store | ook
substantially the sane today as it did in
2002, including where the booths are, where
t he shel ves are and what types of products are

bei ng sol d there?
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A Yes, everything is the sanme, the
sane regul ati ons, then as now.

Q This includes the percentage of
vi deos that you have that have erotic content
and that don't have erotic content?

A The sane.

Q And this includes the percentage
of erotic mterial that his honosexual -
ori ent ed?

MR. GREEN: We have an objection,
Your Honor. \Wat difference does it nake?

MR,  KATZ: Bet ween het er osexual
and honosexual , what difference does it nmake?

CHAI RPERSON GRI FFI S: Ch, vyes, |

don't --

MR, CGREEN: Yes, | nean --

CHAl RPERSON @RI FFI S: | don't
know. It was quicker to let it go and keep
novi ng.

MR, GREEN: Oh.
CHAI RPERSON GRI FFI'S:  Go ahead.

MR KATZ: There is a substanti al,
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Chair Giffis, anount of honobsexual -oriented
erotic product there anong the erotic products
and a substantial nunber of honpbsexual
custonmers that go in there.

CHAI RPERSON GRIFFI'S: | nean, the
guestion is what rel evancy does it have to us
with DCMR Title 117

MR KATZ: Well, seeing that |
expect to be maki ng an argunent that ny client
IS being targeted nore than other stores for
selling a substantial anmount of erotic-
oriented material that there are violations
here under D.C. laws to protect rights of
gays, because we're not dealing
here --

CHAI RPERSON CGRI FFI'S: But woul d we
have any jurisdictional idea of what those
| aws woul d be?

MR KATZ: Well, | have to protect
not only the record and argunents for the
Board of Zoning Adjustnent, but also for the

D.C. Court of Appeals, which | understand is
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the next level where we would go where we
woul dn't be able to put anything in the
record. There are D.C. laws that heavily
protect the rights of gays.

CHAl RPERSON GRI FFI S: Ckay. I
under st and t hat.

MR,  KATZ: And | -- one of ny
argunents that is not covered in the
subm ssions and | apol ogi ze i s that gay rights
are being violated here, because we're not
only tal king about --

MR. GREEN: M. Chairman?

CHAl RPERSON GRI FFI S: Al right.
| under st and.

MR, GREEN: M. Chairman? | nean,
the D.C. Ofice of Human Rights is the
appropriate forumfor that, not the BZA

CHAI RPERSON QR FFI S: I
understand. M. Mller?

VICE CHAIR MLLER Well, is this
really -- did you bring this up at the

previ ous hearing? Because this proceeding is
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de novo, but it's based on the error that you
are alleging the ZA made initially.

MR, KATZ: Because the -- | didn't
raise it bel ow, but, of course, | had barrages
of rem nders fromJudge McCoy and Judge Si non
bel ow that that was not the proper place
nunber one, to nmake Constitutional argunents
and not the proper place to challenge the
validity of the governing regul ati ons and | aw.

And ny argunent is since the |aw
doesn't make any protections, since the |aws
we are arguing about today don't nake any
protections for gays rights to access to
erotic entertainnment, that this is not a far-
fetched argunent, that their rights are
violated if they are going to be prevented
from having this product available in the
nei ghbor hood where the Fun Fair is currently
oper ati ng.

MR, GREEN:. M. Chairman, | would
sinmply ask how has the Zoning Adm ni strator,

bot h present and past, acted in a manner that
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he descri bes? I don't think the record
reflects that. And as a result, it's an
I rrel evant argunent.

CHAI RPERSON GRI FFI S: W'l take
It as a rhetorical question, because |I' mnot - -

MR, GREEN: Al right.

CHAI RPERSON GRIFFI'S: -- going to
hear rebuttal or evidence on that.

MR. GREEN: Yes. W understand,
M. Chai r man.

CHAl RPERSON GRI FFI S: That noves
It so far afield of what was first ever bel ow
what was in the record to date and |'m not
sure where the relevancy is at all for us.
And frankly, maybe | shouldn't say it, but
even the Court next, because we can't just
open up the world and establish anything that
you may think you may need to argue on appeal
at any other situation. It's so far beyond
the jurisdiction of what we are | ooking at.

MR KATZ: For practical purposes,

Chair Giffis, I'"'mnot opening up a world or
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a book. I"'m only opening up two or three
questions. And we don't have a full record
yet . We're making a record here. So if |
would be permtted to ask the one or two
questions about who his clientele is on the
bott om

CHAl RPERSON GRI FFI S: One or two
nore questions and then let's nove on.

MR KATZ: | appreciate that.
Thank you.

BY MR KATZ:

Q M. Mntiel, what, approximtely,
percentage of the erotic material sold at your
store and available in the video view ng
boot hs i s honosexual - ori ent ed?

MR. GREEN: (bjection. Relevance.
CHAI RPERSON GRI FFI'S:  Not ed.

THE W TNESS: About 15 percent.
BY MR KATZ:

Q And about what percentage of your
clientele, if you know, purchases honosexual -

oriented material and/or watches honbsexual
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material in the video view ng booths?

| NTERPRETER FUXMAN: He doesn't

understand. |'Il repeat.

MR KATZ: Ckay. "1l break it
down.

MR GREEN: | have a continuing

obj ection, M. Chairman.
CHAI RPERSON CGRI FFI'S: Under st ood.
BY MR KATZ:

Q What percentage of your clientele
views honosexual -oriented videos versus
het er osexual -oriented videos in the booths?

A He says | don't know, because when
the client arrives, he closes hinself off in
the booth and I don't know what he wat ches.

Q kay. To nove along then. At all
times, what i s the m ni numnunber of enpl oyees
in the store?

A Two.

Q What are the operating hours of
the store?

A From Monday to Thursday, 9:00 to
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1: 00, Friday and Saturday, 24 hours.

Q Does Fun Fair Vi deo have a current
Certificate of Qccupancy?

A Yes.

Q And that Certificate of Cccupancy
S not for sexual | y-oriented busi ness
establishnents, right?

A That's right.

Q And Fun Fair Video still has a
current license for nechanical anmusenents,
al so known as video view ng booths, right?

A Yes.

Q What type of nonitoring i s done at
the booths in terns of caneras, watching
what's in the booth viewing area and in terns
of enpl oyees wat ching the area?

A Yes, there are tw sets of
caner as.

Q And to what ext ent do the
enpl oyees go into the booth view ng areas and
I nto the boot hs?

A One passes through the back and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

one passes through the front at the stand.
Q Does an enployee always go into
t he booth after each custoner |eaves?

MR GREEN: M. Chairman, again |
obj ect. | question the relevance. The
materiality of this Iine of questioning.

CHAI RPERSON CGRI FFI S: kay.
Rel evancy? Were are we going with this?

MR, KATZ: This goes to both
credibility of the witness to confirm that
everything is the sane today as it was t hrough
the testinony in 2002, as well as that --

CHAI RPERSON GRIFFI'S: Wiy is that
a critical date?

MR GREEN: M. Chai r nan, |
t hought we just stipulated to this? \Wat's
t he probl en?

MR KATZ: kay. Ckay. "1
accept that stipulation, too. Qur stipulation
before was that the evidence at the Judge
McCoy hearing was the sane as the evidence

presented at the Judge Sinon heari ng.
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CHAI RPERSON CGRI FFI'S:  Ri ght.

MR KATZ: | would entertain --

CHAI RPERSON Rl FFI S: You're
asking questions in order to establish that
the retail areais the sanme as it was in 20027

MR, KATZ: kay. So | would

welcone if | could stipulate --

CHAI RPERSON R FFI S: s that
correct?

MR KATZ: Sorry?

CHAI RPERSON RI FFI S: s that
correct? These questions are trying to

establish the simlarity of the retail
situation?

MR, KATZ: Well, it's two things.
| would wel cone a stipul ation.

CHAl RPERSON GRI FFI S: No, forget
the stipul ati on.

MR, KATZ: Ckay. Fine.

CHAl RPERSON GRI FFI'S:  What are you
trying to establish with these questions?

MR, KATZ: Okay. Nunber one, that
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the situation today is, in fact, the sanme as
it was in 2002.

CHAl RPERSON GRI FFI S: Ckay. And
what's the m | estone inportance of 20027

MR. KATZ: The mlestone of 2002
Is that's when we had the hearing in front of
Judge Si non.

CHAl RPERSON GRI FFI S: And why is
the hearing an inportant mlestone for this
case?

MR,  KATZ: Because the hearing
record for Judge --

CHAI RPERSON CGRI FFI S: But aren't
we here about --

MR KATZ: -- Sinon --

CHAl RPERSON  GRI FFI S: - - a
Certificate of Occupancy that is or isn't
valid? |s the action taken tied to 2002 or
are we just trying to get back to only as far
as the adm nistrative | aw hearing.

MR KATZ: One of the argunents

I'"'m making is that Judge MCoy used
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unreasonabl e discretion as -- and not just
unbridled discretion based on the facts to
revoke the Certificate of Occupancy, because
he had unlimted discretion whether to revoke
the Certificate of CGCccupancy. Unbri dl ed
di scretion about whether to revoke the booth
| i cense.

Ther ef or e, an essenti al
consideration here is the extent to which
these booths are operated in a responsible
manner, which they are, whichis that thereis
an enpl oyee going into each booth after each
custonmer is there and sweeping it out. And
there is nonitoring of the booth there.

CHAI RPERSON GRI FFI S: Ckay. Ms.
MIler?

VICE CHAIR M LLER: |s your appeal
alleging that the ALJ erred or that the ZA
erred or both?

MR. KATZ: Both.

VICE CHAIR M LLER  Ckay. Either

way, the error was commtted in 2002, so |
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don't see any rel evance to facts goi ng to what
exi sts today.

MR KATZ: kay. "Il ask in
ternms of 2002.

VICE CHAIR M LLER.  Ckay.

MR, KATZ: Ckay.

VICE CHAIR M LLER Let ne ask you
thi s though. And | don't want to cut into
your evi dence.

MR, KATZ: Ckay.

VICE CHAIR M LLER But if there
was evidence put in the record already --

MR KATZ: Right.

VICE CHAIR M LLER -- as to what
the facts were in 2002 --

MR KATZ: Right.

VICE CHAIR M LLER -- why do you
need to repeat that, unless there is sonething
new that you are going to add?

MR, KATZ: Because | think that we
may not have that in the transcript that was

in front of Judge Sinon and | think it was
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added in front of Judge McCoy where we don't
have a transcript that was able to be made in
front of Judge McCoy, because of the inaudible
tape. | don't have nuch nore than one nore
questi on.

VICE CHAIR M LLER Ckay. All
right. Just so | understand though.

MR KATZ: Right.

VICE CHAIR M LLER  But | thought
that also that DCRA stipulated that the facts
were the sane in both those proceedi ngs, so it
doesn't matter that you didn't have the
transcript for one of them

MR KATZ: GCkay. Then | apol ogize
If | made the intellectual error. Ckay. Wat
| nmeant to say was that everything that was
put in front of Judge McCoy was also put in
front of Judge Sinon, but | don't -- sorry.
Everything that was put in front of Judge
Sinmon was also put in front of Judge MCoy,
but what |'malso recalling, and | apol ogi ze

to everybody, is | don't think these
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particular two or three questions that |'m
asking noware on the record in front of the--
in the earlier hearing in front of Judge
Sinon. And | apol ogize for not neking that
clear. It's only one or two nore questions.

BOARD MEMBER ETHERLY: But | woul d
say that | think we are nearing a point where
it will be very critical to start to focus
this a little bit, M. Katz, because [|'m
worried that we are getting a little too far
afield here.

MR KATZ: Right.

BOARD MEMBER ETHERLY: O course,
there are argunents on both sides as to what
I's the appropriate evidence, if youwl!ll, that
we need to hear.

MR, KATZ: Right.

BOARD MEMBER ETHERLY: From one
Board Menber's perspective, ny own, | would
definitely like to be sure | have a clear
sense of what exactly i s happening in terns of

t he oper ations and t he I nventory, I n
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particular, of Fun Fair Video. And | was
hopeful that that was where you were headi ng
in ternms of indicating, as you noted in your
witten submttals, you di scussed t he types of
videos that are sold, in addition to those
t hat have erotic content and there are famly
vi deos.

MR KATZ: Right.

BOARD MEMBER ETHERLY: There are
Spani sh | anguage vi deos, martial arts videos.

MR KATZ: Right.

BOARD MEMBER ETHERLY: And what
have you. That for nme would be helpful in
addition to getting a sense of the |ayout --

MR, KATZ: Ckay.

BOARD MEMBER ETHERLY: -- of the
oper ati on. But | think kind of, you know,
really piecenealing it out probably is not
going to be as productive for us, and | don't
want to speak for ny colleagues, as | think
you mght think it would be.

MR KATZ: Well, | -- that's great
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for me to hear, because | need to know what's
on everyone's m nd.
VICE CHAIR M LLER Could I7? I

just wanted to --

MR, KATZ: | only had about five--
VICE CHAIR MLLER |I'msorry.
MR KATZ: -- nore mnutes of

questi ons.

VICE CHAIR M LLER | just want to
I nterrupt here, because | want to nmake sure
that you don't think what M. Etherly and what
| said is contradictory.

BOARD MEMBER ETHERLY: Yes.

VICE CHAIR M LLER Because it
could be interpreted as that.

MR, KATZ: Ckay.

VICE CHAIR M LLER: "' m assum ng
M. Etherly was aski ng you about howit's laid
out |i ke today.

MR, KATZ: Ckay.

VICE CHAIR M LLER And | was

saying well, why do we care about today,
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because the error commtted was committed
years ago.

MR KATZ: Right.

VICE CHAIR M LLER | would just
say that | think it would be rel evant, today's
evi dence would only be relevant, if it is the
same as what existed years ago.

MR KATZ: Okay. | wll tie that
up, since M. Mntiel earlier did say
everything is the sane today with operations
and what is there as 2002. | do, as far as
focus, have ny list of general questions.
They do only take about five m nutes w thout
objection or whatever. I  welcone all
interrupts and everything, but | amletting
you know that | have done ny honmework.

CHAI RPERSON GRIFFI'S: Let's do it.

MR KATZ: Wth focus. Thank you.

BY MR KATZ:

Q M. Mntiel, are the operations at
your store the sanme, essentially, as they were

in 20027
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A Yes, they are the sane.

Q And does t hat I ncl ude t he
percentage of videos and ot her products that
do not have any erotic or sexual content?

A Yes.

Q And does t hat I ncl ude t he
categori es of products that don't have sexual
or erotic content, including action novies or
products that are not in English?

A Yes, the sane.

Q And does that include the nunbers
of caneras that are in the video vi ew ng booth
areas and the frequency that enployees check
what t he caneras are showi ng and t he enpl oyees
check the video view ng area?

A Correct, the sane.

Q And does that include enployees
maki ng sure that they are cleaning out the
vi deo view ng booth, including sweeping them
out after each --

MR, GREEN: (Objection. Asked and

answer ed.
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CHAl RPERSON GRI FFI'S: Move on.
MR, KATZ: Ckay.
BY MR KATZ:

Q And does that include that there

are no hol es bet ween each vi deo vi ewi ng boot h?

MR GREEN bj ection again.
Asked and answer ed.

MR, KATZ: No, it wasn't answered.

CHAI RPERSON GRI FFI'S: | didn't get
the answer to it. | don't know

THE W TNESS: No, there are no
hol es or nothing Iike that.

BY MR KATZ:

Q And does that include that you
make sure that not nore than one person is in
the video view ng booth at one tine?

A Correct. That's true.

Q And that there is no physical or
sexual contact between custoners inside or
out si de the video view ng boot hs?

A No, there is not.

Q Has there been a change in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

203

crime rate in your nei ghborhood between 2002
and now?

MR. GREEN: We have objection to
this, M. Chairnman.

CHAI RPERSON CRI FFI S: What's the
obj ection?

MR GREEN: Well, you know, what
Is the basis upon which this question is
asked? W haven't heard any foundation |aid
or denonstrated as it relates to the crine
rate in this -- but that's all right. 111
wi t hdraw nmy obj ecti on.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR GREEN: ['Ill let himtalk.

CHAI RPERSON GRI FFI'S:  And you can
cross him of course.

MR. GREEN:  Sure. | understand,
M. Chairman. Thank you.

CHAI RPERSON CGRI FFI'S:  Ckay.

BY MR KATZ:

Pl ease, answer.

Yes, there has been a change.
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Q I n what way?
A There are |ess people walking in
the street.

Q Anyt hi ng el se?

A No.

Q Is there any other information,
anyt hi ng, any other reason that you say the
crime rate has changed or dropped?

A Yes, because before 2000 that
whol e area was nmuch wor se.

Q I n what way?

A A lot of vandalismand things |ike
t hat .

Q What about prostitution?

A Yes, and prostitution.

Q And what's the situation in the
area of your store with prostitution now?

A There is nore control. The
authorities maintain everything cleaner,
better.

Q And, please, confirm what the

Menbers of the Board may al ready know, aren't
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there a | ot of expensive buildings that are up
there now and that are being constructed now?

A Yes, that's true.

Q Ckay. And there is a -- your
store is on 5" Street between K and Mass
Ave. ?

A Yes.

Q And at the northeast corner of K
and 5'" Street, N.W, on K Street, is there a
strip club called Louis' Rogue?

CHAI RPERSON GRI FFI S: Wiy are we
establishing the perineter area?

MR KATZ: There was a -- ny
argunent is that there was a faulty concl usi on
by the two ALJs bel ow t hat sonehow t here were
probl ens i n t he nei ghborhood or at | east Judge
McCoy seens to be saying there are problens in
t he nei ghborhood based on his store alone.
Well, thereis astrip club around the corner.
It's not like there is just one store there
that sells adult entertainnent.

VICE CHAIR M LLER: And weren't
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you t al ki ng about the buil di ngs that have been
built now? | nean, that evidence wasn't
before the Judge four years ago. So | don't

see how that is relevant at all.

BOARD MEMBER ETHERLY: | would
agree, M. Chair. | would agree.

MR KATZ: Ckay. Fi ne. I
understand. | only think -- | only have one

or two questions about the strip club, which
was there, at the tine.
CHAIl RPERSON GRIFFI'S: Let's do it.
MR, KATZ: Shall | proceed?
CHAI RPERSON CGRI FFI'S:  Yes.
MR, KATZ: Ckay. Ckay.
BY MR KATZ:
Q Do you renenber the question? |If
so, please, answer.
A Yes, | renenber.
Q Ckay. And so there is a strip
club? Sorry, in 2002 there was a strip club
called Louis' Rogue at the north -- sorry,

sout heast corner of K and 5'" Street, N.W, on
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K Street?

A Correct.

Q And in 2002 that club served
| i quor and the dancers went to full nudity?

MR, GREEN: (bjection. Objection,
M. Chair man. Agai n, relevance, probative
value, materiality, they are not wth us with
that question, nor that [ine of questioning.

CHAl RPERSON GRI FFI'S:  Ckay.

MR. GREEN: And | would ask it to
be stricken.

CHAl RPERSON GRI FFI'S: Wl I, as you
all know, we can't strike it fromthe record.
However, let's nove onto a new subject. I
think we have established that there is a
strip club there.

MR, KATZ: Yes, | just ask for
perm ssion to have that answered. There is
full nudity and |iquor served there and |'m
ready to go to the next line of questioning.
| ask for perm ssion for that answer.

CHAI RPERSON GRI FFI S: Yes or no?
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THE W TNESS:  Yes.
BY MR KATZ:
Q And that's the way it was in 2002
at Louis' Rogue?
A Yes, until now.
MR, KATZ: | handed earlier to M.
-- just a few nonents ago to M. Geen the
exhibits we filed wwth the notice of filingin
Novenber of 2007. It is the diagram two
di agrans of the store and several pictures of
the interior and the exterior. | ask if |
could have a stipulation that those are true
and authentic, otherwwse | will need to ask
questions of M. Mntiel about that. That was
al ready presented at the previous hearing, so

| would hope we could get a stipulation on

t hat .

"Il tell your Chairperson -- M.
Giffis, I'll tell you which --

CHAl RPERSON  CGRI FFI S: No, I
understand. | have themin front of nme. |

don't think we need stipulationtothis. It's
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in the record. Unless on cross they want to
somehow determne that this isn't the store.

MR, KATZ: Ckay.

CHAI RPERSON GRIFFI'S: | think you
can continue with your questions.

MR KATZ: Ckay. That's fine.
We're near the end and we m ght actually need
one nonent, please.

BY MR KATZ:

Q Is it true that before | becane
your |awyer Fun Fair Video renoved six video
vi em ng boot hs?

A Yes.

Q And was that because of the
understanding that d adys Hicks, after she
stopped being the Zoning Adm nistrator,
advi sed your previous |awer to do so?

A Yes.

Q And that was in order for your
store to satisfy the -- what would not be a
sexual | y-oriented busi ness enterpriseinD.C ?

A Correct, yes.
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Q Is it your preference, if there
were not any regulations against it, to have
nore vi deo vi ew ng boot hs and per haps add nore
erotic products at your store?

A Yes, then | can have a conplete
busi ness t hen.

Q And t he reason you are keeping the
store today the way it was in 2002 is to try

to neet that 15 percent standard?

A Yes, of course.
MR KATZ: | have no further
questi ons.
MR GREEN: One nonent, Your
Honor. M. Chairman, may | inquire briefly?

CHAl RPERSON GRI FFI'S: Yes.
MR, GREEN. Thank you.
DI RECT EXAM NATI ON
BY MR GREEN
Q M. Montiel, what is the nunber on
your Certificate of Gccupancy? You indicated
that you have one. Wat is its nunber?

A I have a Certificate of
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Cccupation, but | don't renenber the nunber.
Q Wul d its nunber be --

CHAl RPERSON GRI FFI S: No, don't.
If he doesn't know the nunber, why are you
going to read it to hinP

MR, GREEN: Well, all right.

MR, KATZ: | object.

CHAI RPERSON GRI FFI'S:  You' re goi ng
to show himthat? |Is that it?

MR GREEN: No.

MR. KATZ: Then | object.

CHAlI RPERSON CGRI FFI S: el |,
there's no question to object to.

MR, GREEN: | nean, | just sinply
asked hi mwhat the nunber was and if he had it
in his records, he could certainly tell us
what it is. He says he has got one and | j ust
wanted to know what the nunber was. | nean,
you know, you have indi cated, | guess, that he
doesn't know.

CHAI RPERSON GRI FFI'S:  The questi on

IS not uncl ear. | understand that.
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MR, GREEN. Al right.

CHAI RPERSON GRI FFI'S:  He doesn't--
you asked himif he knew his nunber and he
said he didn't renenber the nunber.

MR CGREEN: Does he have the
nunber before hin®

CHAI RPERSON GRI FFI'S: Do you have
the Certificate of Occupancy here in your
records?

MR KATZ: And it would take nore
time than you woul d want --

CHAI RPERSON GRI FFI'S: Do you have

It?

MR GREEN. [|'IIl --

MR KATZ: -- to look for it,
because | don't know if it here or at ny
office. Literally, | have at least 2,000 to

3,000 pages related to this store.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR KATZ: | mean, [|'ll start
| ooki ng until you tell nme to stop, but | don't

know if | have it here.
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MR GREEN: M. Chairman, |'m
going to do this for the sake of noving this
thing along. |I'mgoing to withdrawit, but I
want to make one comment. We are here dealing
with a Certificate of Cccupancy.

MR KATZ: | object to the
questi on.

MR GREEN: And it would seemto
me that if you are trying to get --

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR,  GREEN: -- a Certificate of
Cccupancy - -

CHAl RPERSON GRI FFI S: Let's get
t he questi ons.

MR, GREEN. Al right.

CHAI RPERSON @RI FFI S: O herw se,
we'll lose total control of this.

MR, GREEN:  Yes.

BY MR GREEN

Q Sir, you indicated that you have
got nechani cal anusenent. Do you have the
nunber ?
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MR, KATZ: (Objection to vagueness.

CHAIl RPERSON GRI FFI'S: Well, it's--
go ahead. Just rephrase the question of the
W t ness.

MR, GREEN: Al right.

CHAIRPERSON GRIFFIS: In a little
bit nore detail.

MR. GREEN: He indicated that he
had a nechani cal anusenent |icense.

CHAl RPERSON GRI FFI S: Li cense.
You want the |license nunber?

MR GREEN: Yes. VWhat is the
| i cense nunber?

CHAl RPERSON GRI FFI'S:  Okay. Good.

THE W TNESS: | have a license,
but | don't know the nunber either. | don't
have it here.

MR, KATZ: | think this is an
| nproper |ine of questioning, Menbers of the
Board. If M. Green is contending that there
IS no current Certificate of Cccupancy --

CHAI RPERSON GRI FFI'S: | don't know
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what he is contending. He is just asking
questi ons.

MR KATZ: Vell, then these are
| nproper questions then.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR. GREEN: | don't know.

CHAl RPERSON @RI FFI S: M. G een,
ot her cross?

BY MR GREEN:

Q M. Mntiel, how many booths to
you have in your store at 919 5'" Street,
N. W ?

A | have 10.

Q You have 10. GCkay. M. Monti el
what 1s the square footage of your business,
total square footage?

A | don't renenber that very well.

Q All right. You say you have been
I n business since 1990, what now, sir?

A ' 96.

MR,  KATZ: Are you asking nore

questi ons?
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MR GLASGCOW M. Chairnman, |
don't have any other questions of this
W t ness.

MR, KATZ: Nor do I.

CHAI RPERSON GRI FFI'S:  Does t he ANC
have any cross? Any questions?

MR, DI XON:  Not right now.

CHAI RPERSON CGRI FFI S: Ckay.
Excel l ent. Thank you very nuch.

MR KATZ: | have one nore
W t ness.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR KATZ: M. Crews.

MR, GREEN. Onh, great.

MR, KATZ: | already notified him
and M. Geen that he would be a wtness
t oday.

CHAl RPERSON GRI FFI S: M. Cews,
are you anenable to being a w tness?

ZONI NG ADM N. CREWS5:  Sure.

CHAl RPERSON (Rl FFI'S:  Let's go.

MR. KATZ: Thank you.
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DI RECT EXAM NATI ON
BY MR KATZ:
Q M. Crews, what is your full nane
and busi ness address?
CHAI RPERSON CGRI FFI'S: W got t hat.
He did state it.
MR, KATZ: Ckay.
CHAl RPERSON (Rl FFI'S:  Co.
THE W TNESS: My nanme is Bill
Crews. |'mthe Zoning Adm nistrator for the
District of Colunbia and ny office is | ocated
at 941 North Capitol Street, N E., Washi ngton,
D. C
BY MR KATZ:
Q M. Crews, how | ong have you been
I n that position?
A Al nost 17 nont hs.
Q What were you doing before then?
A | was an attorney advisor for the
Envi ronnental Protection Agency.
Q Ckay. Do you agree with ne that

there are no sexually-oriented business
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In existence in the District of Col unbia?

A | woul d answer that question that
| am not personally famliar wth any
particular Certificate of OQccupancy that says
that it 1is a sexually-oriented business
est abl i shnent .

Q Ckay. And are you aware whet her
any such Certificate of COccupancy for
sexual | y-oriented business enterprises has
ever been issued in the D strict of Col unbi a?

A | don't know that.

Q Are you aware of whether any
secondary effect studies were ever perforned
or relied wupon or submtted before the
Sexual l y-Ori ent ed Busi ness Enterprise
Regul ati ons were passed in the District of
Col unbi a?

MR, GREEN:  Your Honor, |'m going
to ask that he define this termfor the sake
of the record, please.

CHAI RPERSON (Rl FFI S: Wi ch,
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secondary effects?
MR GREEN  Yes.
CHAI RPERSON GRI FFI S: s there a

definition in utilization of that?

MR KATZ: "Il be happy to
defi ne.
BY MR KATZ:
Q Do you know what a secondary

effect study is, M. Crews?

A | could -- not specifically, no.

Q Ckay. For pur poses  of ny
question, a secondary effect study is a study
showi ng negative secondary effects of adult
busi nesses. Wuld that be sufficient for you
as ny definition of secondary -- of a
secondary effect study?

A Ckay.

Q Ckay. Are you aware of any
secondary effect studi es havi ng been perf or ned
or relied upon in issuing the Sexually-
Oriented Business Enterprise Regulations in

the District of Col unbi a?
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A | personally am not aware of any
of the ~circunstances around the Zoning
Commi ssion's adoption of this particular
portion of the Zoning Regul ati ons.

Q Ckay. But certainly, you know
that when |'m tal king about the Sexually-
Ori ented Business Establishnent Regul ati ons,
" m tal king about those sections of 11 DCMR
that we were just discussing with the Board.

A Ri ght.

CHAI RPERSON CGRI FFI'S:  Yes, he is.

THE WTNESS: Right. | just don't
know anyt hi ng about the adoption of those by
t he Zoni ng Conm ssi on.

BY MR KATZ:

Q | under st and. Do you agree that
Fun Fair Video is not the only business in the
District of Colunbia that sells erotic

entert ai nnent ?

A | don't know that for a fact that
it -- | nmean, | just don't know.
Q You don't know either way?
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A | know that there were sone that
did, but that are no | onger there.

Q And, of cour se, your agency
doesn't deal wth strip clubs, right?

A We deal with every use of property
other than a single-famly dwelling in that

and if you are going to build one, we deal

with that.
Q Ckay.
A So, right. So | amfamliar wth

strip clubs.

Q And you woul d agree --

A From a professional standpoint.

Q And you would agree that the
District of Colunbia has at |east two or nore
strip clubs, right?

A You know, | don't have personal
know edge of that. I have seen a |ist
previously of ABRA |icenses for nude dancing
t hat contai ned nore than two on that |ist, but
| have no personal know edge of whether or not

they are all still operating or if those
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| i censes are still active.
Q | understand. Thank you for being
here today.

MR KATZ: | have no further
questi ons.

CHAl RPERSON @RI FFI S: Ckay. Do
you have any cross? M. Geen, do you have
any cross for M. Crews?

MR, GREEN: Certainly not.

CHAlI RPERSON CGRI FFI S: kay.
Excellent. Any other w tnesses?

ZONI NG ADM N. CREWS: Thank you
very nmuch.

MR KATZ: W rest.

CHAI RPERSON GRI FFI S: Excel | ent.
Thank you very much. Let's nove ahead then.

M. Green, are you ready?

MR GREEN: Yes. One nonent,
pl ease.

CHAI RPERSON CRI FFI'S:  Sure.

MR. GREEN: M. Chairman, Menbers
of the Board, I'll start off by just sinply,
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ny opening, by saying that sex sells. And
what this case is all about is the fact that
there is an attenpt by the respondent to sell
sex in an area where sex sales are
| nper m ssi bl e.

The statutes are very clear. That
you cannot have a sexually-oriented business
enterprise located in a C2-C area, zoned
area. That's what this case is all about. As
a matter of fact, going back into history just
briefly, we had t hree rul i ngs by
Adm ni strative Law Judges, June 20, 2000, July
2002, Decenber 6, 2002, and they all said that
It 1s inpermssible activity to have a
sexual | y-oriented business in an area zoned
not for sexual |l y-oriented busi ness enterprises
and that's what is going on here.

W intend to show through our
W tnesses that there has been a clear cut
violation of that statute and those deci sions
and orders issued by the Adm nistrative Law

Judges. W intend to again show that a
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revocation was issued for a Certificate of
Qccupancy because it violated those specific
orders of the Adm nistrative Law Judge.

Wth regard to the Admnistrative
Law Judge's authority to issue any orders,
other than fines, | would direct the Board's
attention to D.C. Code section 2-1801. 03,
specifically (b)(4), where it talks about
suspending permts or |icenses for the purpose
of enforcing the fines, paynent of fines, the
| ssuance of penalties.

| would al so point out that within
the powers of the Adm nistrative Law Judge,
also referred to sonetinmes as an Attorney
Exam ner, that thereis nolimtation on what
he can do. | would point out that wwth regard
t o Judge Sinon and McCoy when they were a part
of the Ofice of Adjudication, which was a
part of the Departnent of Consuner and
Regul atory Affairs, they were acting to carry
out the responsibilities and instruction of

the Director of the Agency, who in turn was
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carrying out the Mayor's authority.

So by [ogical extension, the
Adm ni strative Law Judges, the Director were
carrying out the Mayor's order. That's what
we have here. And | would al so point out, and
| would be happy to bring it to your
attention, | was not aware that this matter
was going to conme up, but there are various
Mayor orders that authorize the Mayor's Agent,
in this case, the Drectors and the
Adm ni strative Law Judges, to carry out his
authority, which is to do what?

To do, to inpose fines, to revoke
| i censes, to suspend |icenses and any ot her
appropriate | egal renedi es that the Mayor may
have his agent certainly have. W t hout
further ado, | would also direct the Board's
attention to the two decisions of Judge Si non
and Judge McCoy. They are very specific.

They incorporate and discuss the
Zoning Admnistrator's opinion as it relates

to what constitutes sexually-oriented. |It's
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our contention that the respondent falls
Wi thin the scope of this. It has certainly,
beyond the 15 percent allowable limts, if you
will, booths, it sells sex toys, all of these
things are discussed, not only in this
decision, but in 11 DCVMR 199 in terns of
definition.

| would point out to you very
clearly that the respondent neets this
criteria and we intend to show that again
t hrough w t nesses.

Now, | question that the Board has
read i n detail the decisions and orders issued
by Judge Si non and Judge McCoy. |'mnot goi ng
to go into any long discourse of that, but I
wi |l say that these decisions and orders are
I nstructive of what constitutes sexually-
oriented business enterprises that are what?
| nper m ssi bl e.

And w t hout further ado, | call ny
first wtness, and that person is M. Bil

Crews, the Zoning Adm nistrator. May |
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proceed, Your Honor?
CHAI RPERSON CGRI FFI'S:  Yes.
MR, GREEN. Thank you.
DI RECT EXAM NATI ON
BY MR GREEN:
Q M. Crews, for the record again,
state who you are.
A ["'m Bill Crews. "' m the Zoning
Adm nistrator for the District of Col unbia.
Q M. Crews, are you famliar wth

JMM Corporation t/a Fun Fair?

A Yes.

Q And can you tell us how you are
famliar?

A I'"'m famliar with the -- in the

course of ny work as Zoning Adm nistrator
knowi ng about the history of this case and |
have done an inspection at the |ocation.

Q Can you tell wus, approximtely,
when you made this inspection?

A It was the Sunday afternoon before

the previously schedul ed hearing on Decenber
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5" so that would be, to the best of ny
recol | ection, December 3

Q And when you nmade this inspection,
sir, what, if anything, did you see?

MR, KATZ: (bjection.

CHAI RPERSON CRI FFI S: What's the
obj ection?

MR KATZ: Vell, wunless | was
getting the wong signal, | thought that | was
being i mted on what | coul d ask about today.
| thought we were dealing with 2002.

CHAl RPERSON @RI FFI S: | don't
di sagr ee.

MR KATZ: This question has
nothing to do with that.

VICE CHAIR M LLER: Wai t, okay.
"' mthe one that brought this up and | thought
that your answer was things are the sanme now
as they were then. So, therefore, what M.
Crews m ght have seen now woul d be rel evant.

CHAl RPERSON @RI FFI S: If it's

going to that case of establishing whether it
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Is different than it was back at the tine of
the ALJ or before. |Is that the intent of the
gquesti on?

MR. GREEN: The intent, of course.

VICE CHAIR M LLER: Yes, | think
we don't know what your next question is. |
nmean, what's the point of what he sees?

MR,  GREEN: Well, for one thing,
t here has been sone question as to whet her or
not the situation that exists there is the
sarne. M. Crews has gone and I|'Il proffer
this. M. Crews has gone to this place and he
has seen what is basically described, since we
say it's the sane, in Judge Sinon and Judge
McCoy' s orders.

And he is going to testify that he
sees exactly what was seenin '02. He sawthe
same thing in '06, that there are booths, that
there is a place in which sex toys are sold.
He is going to say all of these things.

CHAl RPERSON GRI FFI S: But can we

ask it a different way then? Could we ask
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that -- M. Crews, on his visual or whatever
it is, was it correct in what has been
submtted in terns of the plan | ayout and the
phot ogr aphs? I mean, is that what vyour
guestion is going to?

MR. GREEN: My question is going
to the plans that with regard to photographs
| have sonme of ny own which | guess you could
say further enhance the photographs that you
have before you right now.

CHAI RPERSON CGRI FFI' S: Ckay. Well,
W thout getting too detailed, let's take the
photographs in a block, if there is no
difficulty in establishing M. Crews'
under st andi ng t hat not hi ng has changed in the
plan or that's represented in those plans and
t hese phot ogr aphs.

MR KATZ: | have an additional
objectionto M. Crews going to this, since he
already testified that he has had nothing to
do with the zoning in D.C. since over 17

nont hs ago. There is just no proper
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foundation for this | ast question of M. Crews
about what is going on in the store in 2007.
CHAI RPERSON  GRI FFI S: Ckay.

That's your objection for his question on

t hat .
MR, KATZ: That's ny initial --
CHAI RPERSON CRI FFI S: Yes.
Actually, | well overruled that objection and

based on the fact that he is the Zoning
Adm ni strator. He is now the official body
and agency head in that capacity. So whether
it be M. Johnson, M. Bello or M. Crews,
it's all onein the sane. So not to allowthe
question based on the fact that he wasn't

there is not --

BOARD MEMBER ETHERLY: | would
say, M. Chair, | nean, | think there are sone
probative value here, but | would perhaps
agree with, | think, the direction Ms.

MIller's question perhaps was going in in
terns of establishing when M. Crews observed

the space in question. M. Crews' visit would
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have taken place in what tine frame or what
period of tinme?

Because ny concern would be, and
believe you ne, I"'mvery interested in hearing
preci sely about the space that we are talking
about, but | want to be sure that what we hear
froma timng standpoint is still close enough
or reflective of the tinme in question, i.e.,
t hat 2002 peri od.

| believe Ms. MIller's question
was correct in that the whole stipulation
di scussi on probably resolved that issue, but
| just want to be sure |'mcl ear that what M.
Crews saw is an accurate reflection of what
was in place at the tinme of 2002 or sonewhere
t her eabout s.

MR GREEN: Maybe ['"'m
m sunder st andi ng here, but what was vi ewed or
stated in the record as the condition in 20027
| was under the inpression that in '06 the
situation was --

BOARD MEMBER ETHERLY: Was still
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t he sane.

MR. GREEN. -- still the sane.

BOARD MEMBER ETHERLY: And ' 06 was
the period in which M. Crews observed the
space.

MR, GREEN: That's right.

BOARD MEMBER ETHERLY: Ckay.

MR, GREEN: M. Crews nmade his
observations in 'O06.

BOARD MEMBER ETHERLY: Ckay.
Ckay. Wth that understanding, M. Chair, |
woul d agree with, not that it's required of
course, but | would agree with your response
to the objection that was stated by the
appel lant here. | think the testinony woul d
be appropriate.

CHAI RPERSON CGRI FFI'S:  Ckay.

BOARD MEMBER ETHERLY:  Agai n, but
ny ruling is not required.

CHAI RPERSON GRI FFI'S: Move ahead.

MR, GREEN. Thank you.

CHAI RPERSON  CRI FFI S: W have
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established M. Crews that you | ooked at these
phot ographs and the plans and then on your
2006 visit you would concur that this is
substantially the sanme. |Is that right?

THE W TNESS:  Yes.

CHAI RPERSON CGRI FFI'S:  Ckay.

THE W TNESS: Al though the
pictures |look a | ot cleaner.

CHAI RPERSON CGRI FFI'S:  Ckay.

BOARD NMEMBER ETHERLY: But if |
may, M. Chair, let nme just be direct here,
because | think we can save a lot of tine
here. And what |I'm-- the payoff here and I'm
not -- | definitely don't want to rail road M.
Green's presentation or that of DCRA here, but
| think the payoff here is really getting to
when you |ook at an establishnment of this
nature, how do you go about assessing or
determ ning whether or not it is a sexually-
ori ented business enterprise.

The begi nni ng of your

presentation, | think, grounded us in the
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appropriate place. Hereis the definition and
the definition has sone very cl ear | anguage,
If you will. So perhaps as you wal k through
this, maybe this is a way that |'mtrying to
suggest we proceed.

As you wal k through this, really
hel p, at least, nme understand what are you
| ooking for? What determ nes whether or not
sonmet hing crosses the threshol d? We have
heard a little bit that there is martial arts
vi deos. There i s Spani sh | anguage vi deos. At
what poi nt does a video store stop being just
a video store and becones a sexual |l y-ori ented
busi ness enterprise? That's what |I'mtrying
to kind of really get ny hands around here.

MR. GREEN: Yes, that's fine.

BOARD MEMBER ETHERLY: And tal k
about what M. Crews saw

MR GREEN: M. Etherly, my I
al so make a suggestion and it's sinply this,
that since we have several other individuals

that made determ nations that M. Crews state
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as the new 2006/ 2007 Zoning Adm nistrator if
in his professional opinion the previous
zoni ng and ot her determ nati ons were proper or
| nproper. Whuld that hel p?

BOARD MEMBER ETHERLY: Yes, sir.

MR, GREEN: Al right.

MR, KATZ: | object.

MR GREEN. Ckay.

CHAl RPERSON GRI FFI S: What's the
obj ection?

MR, KATZ: Well, the gravanen of
my argunent here is that not only is the
definition of a sexually-oriented business
enterprise unconstitutional because it was
W t hout secondary effect studies, but that any
interpretation of Zoning Adm nistrators of
that definition is already in the DCVMR is
w thout force and effect. And therefore,
I rrel evant here except to the extent that it
creates any safe harbor for businesses to know
that they can't pass a certain threshold

before being enforced against by the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

237

Gover nment .

BOARD MEMBER ETHERLY: And | woul d
-- again, ny response as a Menber i s not neant
to -- pardon ne, M. Chair, | understand the
objection, but | sinply think we have heard
your argunment and now we're hearing the other
side of the boat. That's all. That's how I
see it.

Qobviously, the issue for this
Board i s goi ng to be determ ning howthose two
argunent s bal ance out and how we resol ve t hose
I ssues. But | don't see M. Crews' testinony
in any way being prejudicial or far afield
fromwhat is a very essential inquiry here.

CHAI RPERSON  GRI FFI S: Ri ght .
Under st ood.

MR GREEN: M. Chairman, if |
m ght make one additional comrent. I think
this particular body, in a case | believe it

Is Kuri Brothers or sonething of that sort,

made the point that there is a great deal of

| atitude In a Zoni ng Adm nistrator's
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CHAI RPERSON GRI FFI'S:  Ri ght.

MR, GREEN: And | think that if we
took that into consideration, we would
certainly understand that is proper for M.
Crews to comment.

CHAI RPERSON GRI FFI'S: kay. It's
somewhat two different argunents that are
being posed in that situation, but I
absolutely agree wth M. Etherly the fact of
not all ow ng the questioning or a direction of
a wtness on the opposite side of a case,
based on the fact of an assertion of |egal
anal ysis or legal case finding, it wouldn't be
appropri ate.

So let's nove ahead, M. Crews,
and you can go in that direction if you woul d.

ZONI NG ADM N. CREWS: Thank vyou,
M. Chairman. Just in summary, to begin wth,
the purpose that | felt that I was here today
for was to defend the revocation of a

Certificate of Occupancy for Fun Fair Video at

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

238

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

239

919 5'" Street, N. W, for operating outside
the scope of the Certificate of Cccupancy.

The Certificate of Occupancy was
for a video nenbership store which would be
simlar to --

MR KATZ: That is not responsive
to the question of what basis is --

CHAI RPERSON GRI FFI'S:  That's their
case presentation though. He has put a
W tness on to speak.

MR KATZ: But the answer is not
responsive to the question about what does he
rely upon for defining a sexually-oriented
busi ness enterpri se.

CHAI RPERSON GRIFFI'S: | know, but
|"mnot going to interrupt --

MR KATZ: | thought that's what

t he question was.

CHAI RPERSON GRIFFI'S:  -- his case
presentation as he's going. He'll get there
and if not, we'll elicit it from questions.

Let's nove ahead.
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ZONI NG ADM N. CREWS: Ckay. So
again, the C of O was issued for a video
menbership --

MR, KATZ: (bjection.

ZONI NG ADM N. CREW&: -- store
whi ch woul d be --

MR, KATZ: The witness is reading
the -- the wtness is reading froma docunent.
Even at this stage, | don't think that the
wtness is permtted to reading from a
docunent .

ZONI NG ADM N. CREWS: Ckay.

MR KATZ: Wthout that being put
I nto evi dence.

CHAI RPERSON GRI FFI'S: Way woul dn' t
he be permtted.

MR, KATZ: W thout perm ssion for
t hat and wi t hout ne even knowi ng what's in the
docunent .

MR. GREEN: M. Chairnman?

CHAI RPERSON CGRI FFI S: But he is

putting on evidence today. There is nothing
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t hat woul d prohi bit himfromreadi ng his notes
or anything else for that matter.

MR,  KATZ: Yes, ny argunent is
that even with rel axed rules of evidence, it
Is totally against due process for this
wtness to be reading from a docunent,
especially if I'"'mnot permtted to see that
docunment in advance.

MR GREEN. M. Chair?

CHAI RPERSON GRI FFI'S: I n advance?
| di sagree. He is presenting his testinony
NOW. He is availing hinself for cross
exam nati on. | have never ever been faced
with the fact that a wi tness woul d not be abl e
to cone prepared wth their own notes or
anything else for that matter. W can nmake a
copy for you right now, if you would |ike, but
| think for expedition, we can nove on. I
don't want to know what it is.

MR GREEN. M. Crews own personal
not es.

CHAI RPERSON GRI FFI'S: | don't want
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to know what it is, M. Geen.

MR, GREEN. Al right.

CHAl RPERSON GRI FFI S: That's not
the point. Let's nove ahead.

ZONI NG ADM N. CREWS: kay.
Again, there was a C of Oissued for a video
menber shi p store which even though it did not
have on the face of the Certificate of
Cccupancy, but would be sim |l ar to a bookstore
allowed 1in that D strict wunder section
701.4(f), but it was operating as a sexually-
oriented business establishnment under the
previ ous Zoning Adm nistrator d adys Hi cks'
I nterpretation that has been offered into the
record here and has been cited by the
appel lant and it has been uncontested by the
appellant that there are booths wth video
arcades that show, | believe their termis,
erotic, but | believe they would fit the
definition of a sexually-oriented business in
that they show specific anatom cal areas

I ncluded in the definition and specific sexual
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activities as listed in the definition.

MR. KATZ: I apol ogi ze for
I nterrupting. | also object as there being
i nsufficient foundation for this testinony.
There are apparent |evels of hearsay w thout
sufficient foundation for why that should be
admtted here, even wth relaxed rules of
hear say. W have a wtness here who
apparently --

CHAI RPERSON  (RI FFI S: | don't
understand. Wat's the hearsay? He's | ooking
at the definition and he is basing it on
actually the evidence that you presented in
the record. What's the hearsay?

MR,  KATZ: That is not clear
what soever. This witness seens -- appears to
be relying on informati on beyond what has been
presented at the hearing today. He seens to
be relying perhaps on orders from Judge MCoy
and Judge Sinon, which gives wus circular
reasoni ng then.

CHAI RPERSON GRIFFI'S: Al right.
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MR, KATZ: W are here today --

CHAI RPERSON @RI FFI S: |  wasn't
caught with that appearance. "' m not sure
what you are pointing to.

MR, KATZ: Well, since M. Geen
has not provided a foundation through his
guestions for this wwtness to testify here, we
don't knowif thereis a sufficient foundation
for this witness to be testifying about this.

CHAl RPERSON CRI FFI S: But just
what you presented today, | understood what
M. Crews was tal king about.

MR,  KATZ: If that's what is
established is what his testinmony is |[imted
to, that's one thing. But that's not what |I'm
hearing fromhis testinony.

VICE CHAIR M LLER | under st ood
that M. Crews visited the store and | am
understanding his testinony to refl ect what he
saw and that your testinony or your client's
testinony was that things are the sanme now as

they were then. So as far as | can see, there
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I's foundation. Andit's totally relevant. He
Is addressing the definition of a sexually-
ori ented business and how the store fits into
that definition.

CHAl RPERSON CRI FFI S: | agree.

Let's conti nue.

MR KATZ: | have a continuing
obj ecti on.

CHAI RPERSON CGRI FFI'S:  Go ahead.

ZONI NG ADM N. CREWS: Okay. Thank
you.

CHAl RPERSON @RI FFI S: Oh, |I'm
sorry. (Good.

ZONI NG ADM N. CREWE: So right.
Both -- all of that is true. | was there.
You know, | paid ny noney. | saw the videos

and they are just as the appellant has
described them |In terns of erotic, they are
also -- internms of the definition, they show
acts of human mast ur bat i on, sexual
I ntercourse, sexual stinmulation and arousal .

They show fondling of other erotic
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touching of human genitalia and so forth,
whi ch under the definition, under the Zoning
Regul ati ons established this as a sexually-
oriented business. Under d adys Hicks

interpretation of this that has been entered
into the record, that videos show ng this type
of filnms are a sexually-oriented business.
The C of O was not for a sexually-oriented
busi ness and the definition makes it clear
that if establishnent is a sexually-oriented
busi ness, it shall not be deened to constitute
any ot her use permtted under the authority of
t he act.

And it would be ny interpretation
and | have asked the Board to support that
that the opposite would be true. That if it
was not a sexually-oriented business, it
shoul d not be doing activities that get under
the definition of sexually-oriented business.

BOARD NMEMBER ETHERLY: So if |
could, M. Crews, ny apologies for the

I nterruption.
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ZONI NG ADM N. CREWS:  Sure.

BOARD MEMBER ETHERLY: But we're
noving at a nice clip now. Help ne understand
then is it your testinony that the Hicks'
opi ni on that we have di scussed, is that relied
upon in sone fashion to help further
Illumnate the definition that is provided in
Title 117

ZONI NG ADM N. CREW.: Ri ght. I
think it goes against the accusation that it
I's unbridled discretion that, in effect, the
previ ous Zoning Administrator tried to pin
this down and put sone nore --

BOARD MEMBER ETHERLY: Sone
specificity?

ZONI NG ADM N. CREWG: - -
specificity, exactly, into this definition.
But it's also clear to ne that this is a
substantial and significant portion of the
stock and trade, because as | |ooked in the
general video/DVD area of the store that has

been described on the floor plan that those
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videos |ooked |ike they had been there an
awful long tine, which leads ne to believe
that they don't do much business in actually
selling or renting videos of a general
audi ence category, but that they make their
noney on the video arcade.

So it does appear based on the
fact that they are saying they are operating
It now as it was when the determ nati on was
made that they were operating outside of the
scope and the certificate was revoked, but
It's very simlar and that it is a substanti al
and significant portion of its stock and
trade.

And | believe actually the
appel l ant has even testified today that he
would like to do nore of this.

BOARD MEMBER ETHERLY: Can you
offer, perhaps that's not the proper way to
phrase it, are you aware of any anal yses or
assessnents of the appellant's inventory that

have attenpted to put a quantity or a nunber
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deenmed to be erotic or sexual in nature? Did
you conduct any type of assessnent or study in
t hat regard?

ZONI NG ADM N. CREW.: | did not
conduct that type of analysis. | know t hat
there was tal k about percentages, but | also
know that the interpretation is besides that
that if you have arcade, a video arcade
showi ng erotic specific sexual activities,
t hat under the previ ous Zoni ng Adm ni strator's
interpretation, that that is a sexually-
ori ented business establishnent.

And so you don't need to reach the
percentage of videos, erotic or not erotic,
you only need to know that there are video
ar cades present.

CHAl RPERSON CRI FFI S: Were 1is
that fronf

ZONI NG ADM N. CREWS:  From d adys
Hi cks.

CHAI RPERSON  GRI FFI S: Ckay.
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You're tal king about Hi cks' interpretation.

ZONI NG ADM N. CREWS:  Yes.

CHAI RPERSON CGRI FFI'S:  Ckay.

BOARD MEMBER ETHERLY: It's noted
at page 8 of the Hicks' opinion, referring to
it. So would it be your understanding, M.
Crews, that if there is nore than one boot h,
because as | | ook at the Hi cks' nenorandum it
reads "The presence or operation of booths or
ot her apparatus through which sexually-
oriented video tapes may be viewed," so woul d
It be your I nterpretation t hat,
hypot hetically, as the Chair said | |Iike
hypot heticals, it's just the |awer part of
me, if the appellant had sinply one booth that
showed a video of a sexual nature, but
everything el se was Bl ockBuster video, would
that put it into the anbit of being a
sexual | y-ori ented busi ness?

ZONI NG ADM N. CREWE: Wel |, that
may be taking it alittle bit to a finer point

than need be, only because section 199.2 of
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the regs talk about words in the singular

nunber shall include the plural and words in
the plural nunber shall include the singular.
BOARD MEMBER ETHERLY: | see.

ZONI NG ADM N. CREWS:  So now t hey
have testified that they have 10 booths, so
it's somewhat of a noot point.

BOARD MEMBER ETHERLY: It's a
hypot heti cal .

ZONI NG ADM N. CREWS:  Yes.

BOARD MEMBER ETHERLY: They have
nore than one boot h.

ZONI NG ADM N. CREWS: Right.

BOARD MEMBER ETHERLY: Ckay.

ZONING ADM N. CREWG: And one

boot h, you know, is not what we are | ooki ng at

t oday.
BOARD MEMBER ETHERLY: Is it --
CHAI RPERSON CGRI FFI'S:  But - -
BOARD MEMBER ETHERLY: -- your --
" msorry.
CHAI RPERSON  GRI FFI S: Can |
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Interject on that?

BOARD MEMBER ETHERLY: Sur e.

CHAI RPERSON GRI FFI S: Because
before we go too far into the Hicks, I'm a
little unclear, because it seens, ny

recollection in reviewng the record and M.
Johnson's testinony, | believe it was, said
that it was a reference of which he used this
Hi cks' paper, but it was never posed to ne as
a definitive --

BOARD MEMBER ETHERLY: Cui del i ne.

CHAI RPERSON GRIFFI'S: Right. It's
not a regulation, but a definitive or
determ native factor in his revoking the C of
O So | guess ny gquestion to you is are you
relying solely on the interpretation of the
regul ations with the defining el enents of the
Hi cks' interpretation?

ZONI NG ADM N. CREWS: Vel |,
think it has an awful big weight on the -- on
nmy determ nation. Again, |I'm here defending

a previous action.
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CHAI RPERSON CGRI FFI'S:  Ri ght.

ZONI NG ADM N. CREWS:  But it would
certainly seemto ne from you know, w thout
maki ng any adm ssions, but with just kind of
a general -- you know, sonetines people know
about things. Soneti nes people don't know.
| personally don't know about Jiffy Lube or
M das Mufflers in the District of Colunbia,
but I am famliar with video arcades, not
necessarily in the District of Colunbia, but
I n other places throughout the country, and
understand that fromny visit at this |ocation
at Fun Fair Video, when | saw the general
video nerchandise looking like it had been
there an awful long tinme, faded from the
| i ghting, the marketing boxes faded and dusty,
that it seened to ne that this was a typical
XXX arcade where the vast majority, the
substantial and significant portion of the
business is on folks comng in and watching
vi deos in these booths.

And |I'm not making a noral
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judgnent on that at all. " m just saying
that, you know, it takes alittle common sense
and know edge of the world, I think, to do an
accurate interpretation of what we do and
that's ny interpretation that the previous
adm ni strator was correct in revoking this
permt, because it was operating outside the
scope of a video nenbership store, like
Bl ockBusters, which |I'm also very famliar
with. And that, therefore, the revocati on was
proper and | would ask that the Board uphold
t hat .

BOARD MEMBER ETHERLY: But you
understand the struggle, if you wll, in part
rai sed by sone of the argunents on behalf of
t he appel | ant.

ZONI NG ADM N. CREWS:  Um hum

BOARD MEMBER ETHERLY: The
struggle here is trying to parse out the
elements that go into that analysis, that
cal culus that gets you from this is not a

sexual | y-ori ent ed busi ness establishnment toit
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I s a sexual | y-ori ent ed busi ness establ i shnent.

And ny question and | think the
question that the Chair just offered was
tryingtoreally ferret out what rol e does the
H cks' nmenorandumor policy, if you wll, how
extensive a rol e does that play? Now, perhaps
as we nove forward, we nmay perhaps get
testinony from others, maybe sone of your
I nspectors or other persons who are famliar
with being out in the trade | ooking at these
types of establishnents, but that's what |'m
still struggling with a little bit.

ZONI NG ADM N. CREWS:  Um hum

BOARD NMEMBER ETHERLY: So to an
extent, |'m playing devil's advocate now and
" msaying well, M. Crews, | understand that
based on your observation, hypothetically
speaking, the Little Mernmaid looks a little
worn and tattered and no one rented it in
about three or four decades, but you don't
know that for sure. It's just based on the

way it | ooks.
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That's fine. | can put that
asi de. The bigger question is again and |
think | understand your testinony, based on
your famliarity with zoning law here in the
District and practice, customto an extent, it
woul d be your testi nony t hat past
adm ni strators or, you know, typically the
policy does |ook, to sone extent, to the
H cks' nmenorandumas gui dance for interpreting
the definition that is provided in the Zoning
Regs of sexual | y-ori ented busi ness
enterprises.

The Hicks' nenorandum m ght not
necessarily be treated as the gospel concrete
truth, but it is used as a guidepost. Wuld
that be a fair and accurate statenent?

ZONI NG ADM N. CREWS: | think from
ny understanding of it that it is a reasonable
I nterpretation of the Zoni ng Regs, especially
when it cones to the coment about the
presence of video arcades.

BOARD MEMBER ETHERLY: Ckay.
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ZONI NG ADM N. CREWE: That that
does seem reasonable. And then, based again
on my own inspection, that | think it's
reasonabl e to declare that this is a sexual ly-
ori ented business establishnent.

BOARD MEMBER ETHERLY: s the
menor andumor its contents in any way utilized
in training or presentations wth your
| nspectors or other personnel who may from
timnetotinme visit establishnments of this type
to sort out the type of operation that is
goi ng on?

ZONING ADM N. CREWS: | don't
know. We haven't specifically used it yet, we
are still awaiting to get to this type of use.

MR KATZ: | have an objection.

CHAl RPERSON GRI FFI'S: We have got
an objection. Hold on a second. Wat is it?

MR, KATZ: It appears to ne that
before answering the last question that M.
Crews consulted with M. Geen. Now, the

audio record doesn't pick that up. Now,
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unless M. Crews or M. Geen is contesting
that, that is conpletely inproper. There is

nothing that should allow that at a fair

heari ng. That nmakes it as if there is no
clear testinmony fromM. Cews. It is being
coached by M. G een under t hose
ci rcunst ances. | nove for an appropriate

relief on that.

CHAI RPERSON (RI FFI S: well, |
don't know what woul d preclude M. Geen, his
attorney, from giving him guidance in a
question fromthe Board.

MR, KATZ: Well, | knowit's not a
court of law, but we have -- we do have
I nstruction fromthe court of |aw about, you
know, ways to ook at a fair hearing or fair
trial. This is atrial. |In a court of |aw,
the witness is not even sitting next to his
| awyer and if a lawer tried to coach a
witness there, there would be a severe
sancti on.

Now, we're not in a court of | aw,
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but by the sane token, this is a violation of
nmy client's due process rights, at m ni num
for that to happen, that | have to be zeroing
in and | ooking at this wtness to see if heis
consulting wth M. Geen, because otherw se
the record is not show ng.

Unless this video is preserved,
which | don't think it is, the record is not
showi ng the extent to which this testinony is
comng fromM. Crews or whether it is com ng
from M. Crews consulting with M. Geen.
Because if we |lose here, which | don't want
to, | need to preserve this record for the
Court of Appeals to know this.

CHAI RPERSON GRI FFI'S: I nteresti ng.

VICE CHAIR M LLER | was just
going to say that we don't adhere to the
strict evidentiary and civil procedures, but
we do step in when we think there has been
sonet hi ng egregi ous that has occurred. And it
didn't ook that way to us. But | would al so

say that, | nean, | was under the inpression
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that you were giving your wtness |eading
questions and we didn't stop that, because
we're not subject to the sane strict
procedures and it didn't seem to be causing
any prejudice in the case.

So that's all | have to say on
t hat .

CHAl RPERSON @RI FFI S: Excel | ent .
Let's go on forward. Just to keep appear ances
clear, M. Geen, if you have redirection, we
can have that on the record, if you woul d.
M. Crews, you were in the mddle of
answering, | believe, sone questions fromM.
Et herly.

BOARD MEMBER ETHERLY: M. Chair,
that concludes ny questions. Agai n, |
apol ogi ze for the interruption, because it was
during the proceedi ng of the appellee's case,
but | just felt that there were sone real
critical questions that | just wanted us to
really kind of get to and ferret out early in

t he process.
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CHAI RPERSON CGRI FFI'S:  Ckay.

BOARD MEMBER ETHERLY: So thank
you, M. Chair.

CHAlI RPERSON CGRI FFI S: Good.
Anything else, M. Crews?

ZONI NG ADM N. CREWS:  No.

MR,  GREEN: | have no redirect,
M. Chai r man.

CHAl RPERSON GRI FFI S: Ckay. Why
don't we take cross on M. Crews, at this
poi nt ?

MR. KATZ: | have no cross.

CHAl RPERSON GRI FFI'S: Okay. Does
t he ANC have any cross? Very well.

VICE CHAIR M LLER | have a
questi on.

CHAI RPERSON GRI FFI S: You have a
questi on?

VICE CHAIR M LLER | just want to
address the H cks' nmeno, how that is used or
how we should look at it. ["m under the

| npression that part of your testinony is that
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It was a reasonable way of evaluating in the
context of the definition whether there was a
substantial or significant portion and whet her
it fit wthin the definition, okay, I n
gener al .

Were you to |look at the sane
establ i shnent today, | understand you are not
necessarily bound by the H cks' neno, how
woul d you use it in general as a guide or also
just how would you |ook at substantial or
significant as it is used in the definition?

ZONI NG ADM N. CREWS: Wl |, again,
In this particular case where you have video
ar cades and you have the rest of the store, as
| viewed it, it seens to ne to be very
reasonabl e to say that the video arcades were
t he substantial and significant portion of the
busi ness. And therefore, you know, | think
that the previous ZA was reasonable in her
gui dance or her interpretation in using that.

Now, you know, the other part that

| don't think is in play here, because we --
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it's an either or or an and, it's not an and,
but, you know, this 15 percent thing, you
know, no one has ever said anything about if
you tal k about 15 percent of inventory, but
what about 15 percent of sal es?

You know, I mean, I's Banbi
getting, you know, 80 percent of the sales or
Is Banbi's Mm Does Dallas getting the
significant portion of the sales? So | would
have to | ook at that part. But again, the
presence of this amunt of video arcade
showi ng erotic novies that fit the definition
of sexual ly-oriented business establishnent,
to me, makes it clear and | woul d hope that it
woul d be reasonable to the Board that this was
a sexually-oriented business and is a
sexual | y-oriented business and it did not have
a Certificate of Occupancy for that and that
we were correct to revoke the Certificate of
Cccupancy, because t hey wer e operati ng out si de
t he scope.

VICE CHAIR M LLER: So when you
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say this anmount of video arcade, what do you
mean this anmount? How do you quantify that?

ZONING ADM N. CREWE: well, |
think they were talking 8 to 6 or 10.

VICE CHAIR M LLER:  Boot hs?

ZONING ADM N. CREWG: Boot hs.
Yes, the nunber of booths.

VICE CHAIR M LLER The nunber,
okay. Thank you.

CHAI RPERSON GRI FFI'S:  Ckay.

VICE CHAIR M LLER: So you would
think it significant whether it be 6 or 107?

ZONI NG ADM N. CREW.: Ri ght. I'n
this particular store, it would, yes, 6 or 10
woul d not -- they would still be significant.

VICE CHAIR M LLER Ei t her way.
Ckay.

CHAI RPERSON CGRI FFI'S:  Good. Let's
nove ahead.

MR GREEN: | call as ny next
W t ness, M. Stokes.

DI RECT EXAM NATI ON
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BY MR GREEN:

Q For the record, sir, wll you
state your full nanme, please?

A My full nanme is Cenent Stokes,
[l

Q And by whom are you enpl oyed?

A By the District of Col unbi a
Depart nent of Consunmer and Regul atory Affairs,
O fice of Investigations.

Q I n what capacity, sir?

A "' man investigator.

Q Are you famliar wth JW
Corporation t/a Fun Fair Video?

A That is correct.

Q Can you tell us how you are
famliar wwth them please?

A I'"'m famliar with that business
because ny office has been conducting random
spot checks in official investigative capacity
and in an undercover way, covert capacity for
many years.

MR, KATZ: (bjection.
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CHAI RPERSON CRI FFI S: What's the
obj ecti on.

MR KATZ: I  know hearsay is
al | oned. I nmean, if you don't have a
sufficient foundation for it, for howthis man
knows about it, it's irrelevant and nore
prejudicial than probative.

CHAl RPERSON @RI FFI S: | don't
understand. He works there, doesn't he? He's
an investi gator.

MR KATZ: W haven't heard
testinony how I ong he has been there and to
what extent and why it is he knows this
I nf ormati on, whether it is secondhand,
t hi rdhand, fifthhand, firsthand or sixthhand.
And  w t hout knowi ng that, It's nor e
prejudicial than probative to allow this
answer .

CHAI RPERSON GRI FFI S: | see your
point. M. Geen, do you want to establish
M. St okes' know edge of this ongoing
I nvestigation?
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BY MR GREEN
Q M. Stokes, you have indicated
that this thing has been -- that the Agency
has had an ongoi ng i nvestigation as it rel ates

to this enterprise at 919 5'" Street, N W,

over a period of years. |Is that right?
A That is correct.
Q And are you or were you involved

I n any of these investigations?

A That is correct.

Q And can you tell us when you were
I nvol ved in these investigations?

A Back in 2001, 2002 and ny | atest
visit was Decenber 6, 2006, at the request of
the Metropolitan Police Departnent.

MR, KATZ: (bjection.

CHAl RPERSON @RI FFI S: What's the
obj ection?

MR, KATZ: At whose request? It
has -- we're going far afield and it's nore
prejudicial than probative. There have to be

limts to fairness as hearsay cones in.
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That's unfair hearsay about who requested any
visit.

MR. GREEN. The only --

CHAl RPERSON R FFI S: Well, how
coul d hearsay --

MR. GREEN: Pl ease.

CHAI RPERSON CGRI FFI S: W're
tal king about who was requesting him to be
t here.

MR, KATZ: It's hearsay. That's
I's hearsay for the police to request it. The
definition of hearsay is an extrajudicial
statenent offered in evidence to prove the
truth of the matter that they are in. The
only purpose of having testinony about what
the police asked or didn't ask i s a suggesti on
t he police are sayi ng sonet hi ng happened. And
so therefore it is hearsay. It is nore
prejudicial than probative.

MR. GREEN: But, M. Chairman, he
asked for the foundation be | aid. He asked us

to put M. Stokes in the picture. He asked us
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to do these things. M. Stokes has put
hi msel f certainly in the picture. M. Stokes
has descri bed how he cane in contact with this
enterprise. W think this is certainly a
proper series of questions and certainly his
response is a proper response to a series of
questions that were generated by an objection
on the part of the respondent to lay the
foundation and we certainly have laid that
f oundat i on.

CHAl RPERSON GRI FFI'S:  Okay. Let's
nove back into your substance and another
guestion or a direction that the witness is
goi ng.

BY MR GREEN:

Q M. Stokes, you indicated that you
went to this establishment in Decenber of
2006. Is that not right, sir?

A That is correct.

Q And when you went there, can you
tell us what you saw?

MR, KATZ: (bjection.
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CHAI RPERSON CRI FFI S: What's the
obj ection?

MR KATZ: Well, this appeal deals
W th issues that were going onin 2002. | did
think that | was being -- that it was stressed
tonme tolimt what | was tal king about with
evidence in terns of beyond 2002. |t appears
this is a hearing, this is testinmony not only
about what is happening | ater on, but still we
still don't have a sufficient foundation about
what the relevance of this witness is to
anyt hi ng that happened in 2002.

CHAI RPERSON GRIFFI'S:  Well, he is
going to have to answer and talk a little bit
before we figure out how it connects up to
2002. And let ne just step back alittle bit,
because |I'm having a difficult time finding
answer in a lot of the objections in terns of
t he rel evancy of a DCRA enpl oyee, an i nspector
that was part of any of the actions that took
pl ace that have |led us to today.

So | think it is inportant for ny
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own under standi ng to hear what the evidence is
or what his testinony is. So | think we
should allow a little bit nore latitude, a
little bit nore tine to get to the basis of
sone of these questions. If at the end we
find t hat It wasn' t rel evant or
jurisdictional, we can hear those questions
and we can deliberate and decide based on
t hat .

But until then, | would rather
hear some substance and nove ahead.

BY MR GREEN:

Q M. Stokes, you indicated that you
had been involved in investigating this
enterprise since 2001 and conti nuing. |s that
not right, sir?

A Yes, on several occasions, that's
correct.

Q And you said that the last tine
you conducted an investigation was 2006.

A That is correct.

Q | n Decenber?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

271

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

A That's correct.

Q Can you tell nme then what was the
result of this investigation? Wy did you go
t here?

A Ckay. | was called while | was in
the field. And the office manager call ed and
request ed ny assi st ance t hr ough t he
Metropol i tan Police Departnent's request about
t he execution of a search warrant.

MR, KATZ: (Objection.

MR, GREEN: Al right.

MR KATZ: Al right. If we're
tal ki ng about a search warrant --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR KATZ: | have to object to
this.

CHAl RPERSON GRI FFI S: | totally
agree. |'mnot sure why we need to know about

speci fic circunstances.
MR, GREEN: Al right.
CHAl RPERSON GRI FFI S: O calling

on t he 2006, because i n sone respects what M.
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MIler was saying was | ook, we have already
stipulated it's the sane. So if an inspector
is called in and he has seen what is in 2006,
2001, thereis simlarity. That's okay for ne
If we can for the purposes of that, of the
record, act as if it is 2001. | don't know
how to say it otherw se.

MR, GREEN. Al right.

CHAI RPERSON GRI FFI'S:  But tell ne
what and just go to the simlarity.

MR, GREEN. Al right.

CHAI RPERSON GRI FFI S: Don't give
me any ot her of these --

MR GREEN: Al right. [1'Il tel
you what |'1Il do.

CHAI RPERSON GRI FFI S: It's going
to open us all up to difficulty.

MR, GREEN: Al right.

CHAl RPERSON  CGRI FFI S: And |
totally agree.

MR CGREEN: If you will allow nme?

CHAI RPERSON CGRI FFI'S: Co.
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MR GREEN: M. Chairman, |'l]
rephrase ny questions.
BY MR GREEN:

Q M. Stokes, have you been present
I n today's proceedi ngs since the begi nni ng?

A Yes.

Q And were you present during the
testinmony of M. Bill Crews?

A That's correct.

Q Do you adopt any or all of his
testi nony as your's?

A That is correct. |'ll adopt it.

Q And with regard to your adoption
of it, he outlined that certain conditions
existed prior to 2007, '06, that go back to
2002. Are you famliar with those particul ar
ci rcunstances that he descri bed?

A That is correct.

Q Are you famliar wth t he
ci rcunst ances described in the decision and
order rendered by Adm ni strative Law Judge M.

McCoy and M. --
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CHAI RPERSON CGRI FFI'S:  Si non.
BY MR GREEN:
Q -- Sinon?
A That's correct.
Q Were you present during the
I nvestigations that led to the decisions
rendered by M. Sinon and M. MCoy?

MR KATZ: hj ect i on. The
decisions of ALJ Sinon and MCoy speak for
t hensel ves. There is no foundation that this
W t ness has any i dea that went into the heads.
The deci sions speak for thensel ves.

CHAl RPERSON GRI FFI S: Ri ght . I
don't disagree. | don't wunderstand the
rel evancy.

MR, GREEN. Well --

CHAl RPERSON GRI FFI S: Havi ng him
answer the question.

MR GREEN: Al right, all right.

CHAI RPERSON CRI FFI S: Let's nove
ahead.

MR GREEN. Ckay.
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BY MR GREEN

Q What you saw in '06 in Decenber,
was it the sane thing that you sawin 2002 and
2001 when you conducted your investigations?

A That's correct.

Q And then, at that tine, what did
you see, that is in 2001 and 20027

A I saw 10 booths that wer e
connected with nonitors on the inside of the
boot hs and saw patrons woul d pay their noney
up front or were putting noney into the
mechani cal nusic nmachine where sexually-
oriented activity would display on a 13 inch
noni t ors.

Q How do you know that the sexual

activity was displayed on a nonitor? How do

you know?
A Because t hey have a sel ection on--
once you come in -- once you go -- once you

pay the attendant at the front desk, you go in
t he back.
MR KATZ: |"m going to nove it
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faster and stipulate. Yes, they have those
nmoni t or s.
CHAI RPERSON CGRI FFI'S:  Ckay. Good.
Next questi on.
MR GREEN. Ckay.
BY MR GREEN:
Q When you went there in '06, did

you see the sanme thing?

A That is correct.
MR, KATZ: | will stipulate to the
sane.
CHAI RPERSON  GRI FFI S: Ri ght.

We're done. Wiat el se?

BY MR GREEN:

Q Did you see anything different in

'06 than you saw in '02?

CHAI RPERSON &Rl FFI S: Sane
question, isn't it?

MR. GREEN: No, it's not.

CHAI RPERSON GRI FFI'S:  |Is anything
different?

THE W TNESS: No, sir.
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CHAI RPERSON CGRI FFI'S:  Ckay.

BY MR GREEN

Did you take pictures in '06?

That is correct.

MR KATZ: (bj ect, because |
haven't been provided any pictures.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR KATZ: And none have been
filed with the BZA.

CHAI RPERSON GRI FFI S: Ch, dear,
here they are.

MR GREEN. 1'll be happy to give
themto him

MR, KATZ: | object. M reading
of the regulations is that if there is any
docunents or pictures that are going to be
offered, they should have been offered at
| east 14 days before.

CHAI RPERSON GRI FFI S: They go to
Ms. Bailey first, but | don't disagree. Wy
are we having pictures put into the record
t oday?
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MR,  GREEN: ['"m concerned as a
result of the discussion, M. Chairnman. I
want the Board to know that the situation in
'06 and '02 and '01 are the sanme. And | want
to denonstrate this through pictorial
I nformation, which | have just acquired.

CHAI RPERSON CGRI FFI'S:  But there is
no di sagreenent anywhere, so | don't think we
need it to do that.

MR, GREEN: Al right.

CHAI RPERSON GRIFFIS: M. Mller?

VICE CHAIR M LLER ['"'m just
wondering if the reason you are putting it in
Is so that we can see nore graphically how
It's a substantial portion of the business or
the things that they are tal ki ng about?

MR,  GREEN: That was ny origi nal
I ntent.

MR, KATZ: | still think there is
a 14 day rule that there is no reason why M.
G een coul dn't have provi ded at | east 14 days

before or at | east before this hearing started
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to me, so | could go over it with ny client
and provide rebuttal evidence in terns of our
own photos, for instance.

VICE CHAIR M LLER. Have you had a
chance to | ook at the photos?

MR. KATZ: And do ny own
I nvestigation.

VICE CHAIR M LLER. Have you had a
chance to | ook at the photos?

MR KATZ: Barel y. | mean, this
Is the problem M client has to seeit. M
Spanish is internediate. It's going to slow
down the process. But the thing is there is
a rule that | cane here relying on that the
parties have 14 days to submt docunents to
the Board and to opposing counsel. These
photos fit within the definition of docunents.
And even if --

BOARD MEMBER ETHERLY: | would
per haps suggest, M. Chair, | think perhaps
just to be on the safe side, |'mconfortable

not allowing it in, but | think there are
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alternative ways in which we can get at the
information. |If | understand the direction of
the testinony with M. Stokes, | think what's
perhaps critical here is that based on your
testinony, M. Stokes, you have experience
wth being on the premses in question in
2002. Wuld that be an accurate statenent?

THE WTNESS: Yes, sir

BOARD MEMBER ETHERLY: And with
respect to your experience on the prem ses in
guestion in 2002, again, recognizing that you
are not a Zoning Adm nistrator, you are not
vested wth being famliar with the Zoning
Regul ations from A to Z, it would be your
testinony that there is a significant and
substantial portion of the business that is
sexual | y-ori ented based on your observati ons.
Wul d that be an accurate statenent?

THE W TNESS: Yes, and based on
everybody knows for zoning, too.

BOARD MEMBER ETHERLY: Ckay. Let

me perhaps ask just a broad question just to
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kind of get at this foundation issue a little
nore frequently. How | ong have you been
enpl oyed as an investigator wth DCRA?

THE WTNESS: Since 2001

BOARD MEMBER ETHERLY: And in that
capacity, have you always dealt in this
particul ar area of business operations?

THE W TNESS: This is one of ny
little pet peeves that they give ne to go out
and snoop around and do that.

BOARD MEMBER ETHERLY: So you have
experience?

THE W TNESS:  Yes.

BOARD MEMBER ETHERLY: Wth
sexual | y-oriented businesses that operate
el sewhere in the city?

THE WTNESS: That is correct.

BOARD MEMBER ETHERLY: Ckay. And
as a result of that experience, you are
famliar and acquainted with the types of
products and goods that are conveyed in these

types of establishnments?
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THE WTNESS: | would agree.

BOARD MEMBER ETHERLY: Ckay. And
Sso it's your testinony that the operation as
you observed it when you had an opportunity to
visit the premses in question here in 2002
was, indeed, consistent with what you would
describe as a sexually-oriented business
enterprise?

THE W TNESS: That is correct.

That is correct.

BOARD MEMBER ETHERLY: Ckay.
Thank you. | think that covers ny questions,
M. Chair.

VR. KATZ: I apol ogi ze for

objecting to questions comng from a Board
Menber, but | do object to those questions for
two reasons. Nunber one, it just goes to what
| have been saying all along that the
definition of sexually-oriented business
enterprise is vague and over-broad and 11 DCVR
section 199.1, for instance, and in H cks' --

the H cks' opinionis too vague. It still was
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consi dered non-binding by her successor M.
Johnson as what's inthe record. And it is of
no magni tude or effect that this enpl oyee of
the DCRA is giving his own spin on it.

BOARD MEMBER ETHERLY: | would
again say, M. Chair, that | think what |
woul d invite the counsel for the appellant to
recognize is that in the process of
argunentation here, if youwll, | think there
Is a certain point at which there has to be --
your argunents are wel | -taken.

Vell, let me just say that, but I
think it's probative and inportant for this
Board to also explore the flip side of the
coin, if you will, not presumng that his
responses are accurate and true. As finders
of fact here, you know, we have to, you know,
obvi ously, deal with the testinony that we are
getting on both sides of the coin.

But that's the way in which |
woul d encourage counsel to take those

questions. Your argunents have been nade and
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have been put forward, but can't sinply be
accepted as true. And then by virtue of that
precl ude questioning on any other aspect of
t he case.

MR. KATZ: Thank you, Board Menber
Et herly. | also ask, | know Board Menber
Etherly recommended that the pictures that
were offered by M. Geen not cone into
evidence and | just have argunent if that
hasn't been accepted in full by the Board.

CHAI RPERSON GRIFFI'S:  No, | don't
disagree. | don't think we need them at his
tinme.

MR. KATZ: Thank you.

CHAI RPERSON CGRI FFI S: Let's nove
ahead.

BOARD MEMBER ETHERLY: Thank you,
M. Chair, that concluded ny questions.

CHAI RPERSON CGRI FFI'S:  Good.

VICE CHAIR M LLER | have a
guestion for M. Stokes or M. Crews. | just

want to understand the process of the two of
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you | ooki ng at an establishnent.

M. Stokes, when you go in and
I nspect, you nmake an assessnment. You know,
you say, for instance, oh, there are 10
booths. | think this is a sexually-oriented
busi ness or whatever. How does that relate to
when the Zoning Admnistrator nmnmakes his
determ nati on?

THE W TNESS: Wl |, how |
cal cul ate ny assessnent, ma'am is not only --
oh, okay. Not only just | ooking at the boot h,
| ook at the nunber of novies. Wen you go
to an establishnent and you see hundreds of
novi es and you can | ook at the type of people
t hat frequent these | ocati ons and when you see
them when you -- when |'m working covert or
under cover, sone of the sane stragglers you
wi |l see that hang around the area.

The fenmale inpersonators that is
I n and out of the establishnment. You just see
the -- you know, you don't take your commobn

sense away. You see the continuity or the
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flow of the individuals that is com ng and
goi ng and the exchange of noney at the boot h.
You can see where the bulk of the noney is
comng from And it's not comng from the
regul ar vi deo sal es.

MR, KATZ: (Objection.

VICE CHAIR M LLER: So ny question
t hough i s and then that hel ps ne anyway i n how
you evaluate, but how does your evaluation
rel ate to t he Zoni ng Adm nistrator's
eval uati on?

THE WTNESS:. Wwell, | --

VICE CHAIR M LLER: Do you provide
areport tothe ZAor is it totally separate?

THE WTNESS: W do wite reports,
m'am and we do have authority to wite
zoni ng notice of infractions. W do have sone
training in that. And | have wote a nunber
of operating out of the scope of the
Certificate of QCccupancy nmany tines, so, you
know, we are one Governnent body and we work

hand i n hand.
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And like | say fromexperience and
fromthe exchange of noney, the type of people
that frequents the area, you put all that
conbi nation together, you know, wth the
experience and you can cone up wth your
formul a.

MR, KATZ: (Objection.

CHAI RPERSON CGRI FFI'S:  Go ahead.

MR, KATZ: The problemis here the
reason why those |ast two answers are nore
prejudi cial than probative and not relevant is
what we really have here is the only thing
that's law is section 199.1 of 11 DCWR
Wat's in the head of Zoning Adm nistrator
Crews, for instance, about how he will apply
A adys Hicks --

CHAI RPERSON CGRI FFI'S:  Ckay.

MR. KATZ: Yes, the Acting
Adm ni strator.

CHAI RPERSON GRI FFI'S: You can t ake
It up on cross then.

MR KATZ: Al right.
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CHAI RPERSON GRI FFI'S: | under st and
you have difficulty with the substance.

MR KATZ: Al right.

CHAI RPERSON CRI FFI S: Let's nove
ahead. Did you have further questions? kay.
Anyt hi ng el se?

MR GREEN: Anything else? M.
Stokes, | don't have any other questions.

CHAl RPERSON GRI FFI S: Ckay. M.
St okes, let ne just get to the bottomof this.
When you are out in the field, this other --
IS going over a sexually-oriented business
establishnment a different procedure in your
revi ew t han any ot her conpliance to the Zoni ng
Regul ati ons?

| NVESTI GATOR STOKES: No, we treat
-- Wwe are not biased.

CHAl RPERSON CRI FFI S: It's not
what |'m asking though actually. I's your
procedure when you go out to inspect an
operation that is functioningwthinits scope

of its Certificate of Occupancy, do you have
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procedural steps that you take that are
simlar?

| NVESTI GATOR STOKES: Do you nean
-- what do you nean by going in and | ooki ng at
t he busi ness or looking at the Certificate of
Cccupancy and the business |icense?

CHAI RPERSON CGRI FFI'S:  Ri ght.

| NVESTI GATOR STOKES: Bef or e hand.
|"mjust trying to understand you.

CHAI RPERSON CRIFFI'S:  Yes, that's
exactly right.

| NVESTI GATOR STOKES: It's
primarily the same or sone tine there we're
| ooking if there is allegations then we would
go in covert.

CHAI RPERSON GRI FFI'S:  Okay. So if
there are specific infractions that are
asserted, you wuld go in and ook
specifically at those. | understand that.
But so i n your eval uation of any establishnent
working wwthin the Certificate of Occupancy,

you have certain standard procedures that you
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One would be to go to a site
visit, to actually physically go and inspect
it. Is that right?

| NVESTI GATOR  STOKES: That is
correct.

CHAI RPERSON CGRI FFI'S:  Ckay. Wuld
you then make -- is there a standard report
that you will out or is there a standard
process for you, as an inspector, that you
fill out?

| NVESTI GATOR  STOKES: It all
depends. Sonetines it mght be a version. It
m ght be just where you woul d just take notes
or sonetinmes it wll be on official capacity
where we woul d go there and t hen conme back and
generate a report. It all depends on the
nature of the allegation or the scope of the
I nspecti on.

CHAl RPERSON GRI FFI S: Ckay. And
you have said today that you have the

authority to wite infraction and that would
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be a fine or would it be a notice of an
I nfraction?

| NVESTI GATOR STOKES: Yes, the --
you know, notice of infraction, yes, a fine.

CHAl RPERSON GRI FFI S: Ckay. And
you can do that on-site right away?

| NVESTI GATOR STOKES: W can do it
on-site, but alot of tines it's best to cone
back and get all the docunents, because
soneti nmes, you know, the owners may not have
the Certificate of Occupancy on-site.

CHAI RPERSON CRI FFI S: | see. I
see. Ckay. At that point, whether you do
that or not, you have facts that you gat hered
at the site. Wat happens? Are there others
that you provide that to back at DCRA?

| NVESTI GATOR STOKES: O once |
get the facts in the office or I have a -- do
a conputer search.

CHAI RPERSON CGRI FFI'S:  Ri ght.

| NVESTI GATOR  STOKES: O  the

records, the records.
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CHAI RPERSON GRI FFI'S: Ri ght.

| NVESTI GATOR STOKES: Then | w ||
prepare a report and issue a notice of
I nfraction and ny supervisor will reviewthe
report and then he will sign off onit. Then
once that reviewprocess is conplete, then the
notice of infraction is sent over to the
Ofice of Gvil Infraction for mailing.

CHAI RPERSON GRI FFI S: Ckay. And
at any tinme if there is a zoning elenent, is
it referred to the Zoning Adm ni strator?

| NVESTI GATOR STCKES: It can be,
but we can issue the notice of infraction as
wel | .

CHAI RPERSON CGRI FFI'S:  Ckay. Ckay.

VICE CHAIR MLLER  So the result
of your inspections in this case were sone
notice of infractions?

| NVESTI GATOR STOKES: | didn't
| ssue any of them

VICE CHAIR M LLER.  On.

| NVESTI GATOR STOKES: The Zoni ng
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| nspector did. W just work hand-in-hand with
t hem and reported that.

VICE CHAIR MLLER D d you wite
reports?

| NVESTI GATOR STOKES: | have wote
some reports in the past, yes.

VICE CHAIR M LLER O the --

CHAl RPERSON @RI FFI S: Did vyou
I nspect this site for zoning violations?

| NVESTI GATOR STCKES: | | ooked at
It inreference to operating out of the scope
of the Certificate of Occupancy in the past,
yes.

CHAI RPERSON GRI FFI'S:  Ckay.

VICE CHAIR M LLER So and did you
wite a report on that?

| NVESTI GATOR STOKES: Yes, | think
| have wote one or two. It has been sone
years, but | wote one or two, but like | said
ny |ast inspection with them was on Decenber
6, '06.

VICE CHAIR M LLER  Ckay.
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| NVESTI GATOR STOKES: But | didn't
wite a report. | took sone pictures.

VICE CHAIR M LLER Right. kay.
Thank you.

CHAI RPERSON GRI FFI'S: Do you have
your reports that could be provided for the
record based on that inspection?

| NVESTI GATOR STOKES: | don't have
the ones that | wote maybe several vyears,
about two or three years, about three years
ago and | didn't wite a report on Decenber
the 6" | just relied on information that
was provided to ne by another -- | nean,
provided -- was just riding on the coattail of
other D.C. Governnent agencies doing their
I nvestigations.

CHAl RPERSON GRI FFI S: Ckay. But
there was a simlar situation on all those
tinmes, all the different dates? |Is that what
you sai d?

| NVESTI GATOR STOKES: ["m trying

to understand. Say that again, Chairnan.
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CHAl RPERSON @RI FFI S: In your
view, did any of the situation at Fun Fair
Vi deo change, |ayout, nunber of booths,
anything |ike that?

| NVESTI GATOR STOKES: No, sir.

CHAl RPERSON GRI FFI S: Ckay. How
many videos of a sexual nature do you think
there m ght, approxinmately, have been?

| NVESTI GATOR STOKES: Chai rman, |
think you -- it had to be in the hundreds.

CHAI RPERSON CGRI FFI'S:  Ckay.

| NVESTI GATOR STCKES: Especial |l y
what was in the back, in the back office that
wasn't really on display.

MR, KATZ: ojection to the
testi nony about the back office. There is no
sufficient base about how he even got
|l egitimtely back there. There was testinony
he made earlier about show ng up, about sone
search and seizure warrant or whatever, that
was sustained. So unless at |east there is

sone distinction that that's not when he went,
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that's particularly inadm ssible.

CHAI RPERSON GRI FFI S: Ckay. Al |
right. | don't disagree. |'mnot sure what
the back office is anyway. So all right.
Let's nove ahead. Anything el se?

BOARD MEMBER ETHERLY: Very
briefly, M. Chair. M. Stokes, let's step
away fromFun Fair for a nonent. | would Iike
to just get a sense generally based on your
experience in dealing with establishnents of
the nature that we're discussing.

| NVESTI GATOR STOKES: Um hum

BOARD MEMBER ETHERLY: Not noti ng,
not taking a position on, obviously, the
guestion here. But just generally your
experience with respect to establishnents of
a sexual ly-oriented business nature. | just
need to get a sense of -- and this could be a
| ong answer, but | don't need it to be |ong.

| NVESTI GATOR STOKES: Ckay.

BOARD MEMBER ETHERLY: What do you

tend to |look for when you are investigating

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

sexual | y-ori ented busi nesses?

| NVESTI GATOR STOKES: Usual |y,
like | said, | look at the people, their
frequency there. Like |I have done nmany types
from laying on tables and getting nassages
before at nmssage establishnents, other
establ i shnents that invol ve booths, what they
call wth the buddy holes. If you've ever
heard of a buddy hole, what that is.

BOARD MEMBER ETHERLY: Ckay.

| NVESTI GATOR STOKES: Where they

solicit sex by the use of finger gesture using

t he buddy hol e system |'ve been to sexually-
oriented what they call go-go dancing. |'ve
been to those establishnents as well. So |

have been to a nunber of sexually-oriented
pl aces from sout heast to northwest.

BOARD MEMBER ETHERLY: Ckay. And
in terns of | ooking at those types of things,
I's there any type of or have you been exposed
to any type of shall we say standard

operations manual or any type of witten

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

298

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

299

guideline from DCRA that identifies certain
factors or certain elenents that you need to
| ook at or are these things based on the
experience that you gleaned in your rol e over
t he years?

| NVESTI GATOR STOKES: [t's both.

BOARD MEMBER ETHERLY: Ckay.

| NVESTI GATOR STOKES: Experi ence
and |ike the nunber counts of novies, a
certain percentage, things of that nature.

BOARD MEMBER ETHERLY: Ckay.

| NVESTI GATOR STOKES: Watching the
transaction of sales and things of that
nat ur e.

BOARD MEMBER ETHERLY: Ckay.
Thank you. Thank you, M. Chair.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se?

MR. GREEN. | don't have any ot her
questions of this witness, M. Chairmn.

CHAl RPERSON (Rl FFI'S:  Cross?

MR. KATZ: Thank you.
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CROSS EXAM NATI ON

BY MR KATZ:

Q Good afternoon, M. Stokes.

Good afternoon, sir.

| NTERPRETER FUXMAN: l'm sorry,
could | request a break, please?

CHAI RPERSON GRI FFI S: Ch, vyes,
absolutely. [|'msorry about that. Let's do.
Let's take 15 m nutes.

| NTERPRETER FUXMAN: | "' m sorry.

(Whereupon, at 4:26 p.m a recess
until 4:51 p.m)

CHAl RPERSON GRI FFI'S:  Okay. Let's
resunme. Your m ke needs to be on.

MR, KATZ: Ckay.

BY MR KATZ:

Q M. Stokes, you have been to
busi nesses ot her than Fun Fair Video that sell
erotic material ?

A | have been in the past, yes.

I ncl udi ng DVDs and vi deos?

More so of the DVDs.
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Q Ckay.

A Because, you know, videos, the VHS
IS nore obsol ete now.

Q And have you visited such

busi nesses other than Fun Fair Video during

the last -- since 2002? Starting 2002 to
present .
A Can you repeat the question again?
Q I"'m going to ask a different
question. Have you been to other -- have you

been to such businesses during the last 12
nont hs?

A No.

Q During the | ast 24 nont hs?

A The last 24 nonths, |'msorry, any
ot her busi ness?

Q O her than the Fun Fair Video.

A No.

Q The | ast 36 nont hs?

A That's kind of a gray area there.
| can't renmenber. |I'maquite sure | have.

Q The | ast 48 nont hs?
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A |"m quite sure | have, yes, no
question, sure.

Q But you would agree with ne that
Fun Fair Video is not the only business in

Washi ngton, D.C. that sells such DvVDs, right?

A That's correct, to the best of ny
know edge.
Q Now, when you have been to Fun

Fair Video, did you buy any of the videos or
DVDs or magazi nes that were being sold there?
A No.
Q So therefore, you saw the --
therefore, you didn't view any of the videos
or DVDs that were being sold there other than

what was in the video view ng booths, right?

A That's correct, to the best of ny
know edge.
Q Now, you have al so nentioned --

MR KATZ: W'Ill strike.

BY MR KATZ:
Q Whet her or not you nentioned it,
there are -- yes, you nentioned go-go clubs
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before, right?

A That's correct.

Q That's the sane as a strip club?

A Yes, yes.

Q Ckay. And there are strip clubs
I n Washi ngton, right?

A That's correct.

Q And they have their own |icensing
schene, right?

A That's correct.

Q Right. And so there are at | east
several strip clubs in Wshington, D C,
right?

A That's correct.

Q And each of those strip clubs you
have gone to have full nudity, right?

A Yes.

Q And each of those strip clubs you
have gone to have served liquor, right?

A That's correct.

MR, KATZ: No further questions.

CHAl RPERSON GRI FFI S: Thank you.
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Anything else for this w tness?

MR. GREEN. | don't have any ot her
questions for this w tness.

CHAl RPERSON GRI FFI S: Ckay. Any
ot her W tnesses?

MR, GREEN.  Yes. Let ne ask you
this question before | call ny next w tness,
if 1 do.

CHAl RPERSON GRI FFI'S:  Sure.

MR GREEN. Is the Board going to
give any inport to the issue of secondary
effects? |If that is the case, | have anot her
wtness that can address the question of
secondary effects, if that's what the Board
wants to deal wth.

MR KATZ: | have to object to a
response to that. That woul d be to judge the
case before the hearing is finished for the
Board to give that answer.

MR,  GREEN: And | would submt
t hough that counsel has asked that the Board

consider this and the Board certainly has it
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Wthinits purviewto decide if it wants to go
inthat directionor not. And if it does, |I'm
prepared to put on such a wtness.

CHAI RPERSON Rl FFI'S:  Sure, sure.
Under st ood.

MR KATZ: But for there to be
such an answer would call for nor e
deli beration than could fairly be given just
by a quick answer at this point.

CHAI RPERSON CGRI FFI'S: Thank you.

MR, KATZ: Pardon, Board Menbers,
if | could just nmake one brief additional
poi nt ?

CHAI RPERSON CRI FFI'S:  Sure.

MR, KATZ: If a decision is going
to be made on secondary effects right now,
unless it's favorable to nme, that would
suggest that the Board is giving shorter
shrift to that argunent than nmy others. The
Suprene Court has issued --

CHAI RPERSON CGRI FFI'S:  Okay. First

of all, I think it's an excellent point to
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bring up. The Board is not making any
deci sions right now And actually what we are
discussing and wth the counsel of the
Attorney General also just discussing of the
| egal process of which we need to proceed in.

And what we have is M. Geen is
proffering a wtness or about to call a
W tness that goes into an area that we have
not made a basis of whether we, one, have
jurisdiction, two, wll make a deci sion on or
not. However, one thing is very clear in our
proceedi ngs today and that is we have all owed
all of the facts and evidence to cone in on
all of those elenents, frankly, w thout giving
much direction to what cones in or what does
not .

(Whereupon, at 5:00 p.m the
Public Hearing continued into the evening

session.)
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E-V-E-EN-I-N-G S-E-S-S-1-ON

5:00 p. m
CHAI RPERSON GRI FFI'S:  So with that
and wth that basis, | wanted just to touch ny
Menber s and make sure that they understood and
we were in a consensus of which way to
continue and that is that M. Geen should
call his witness and give his direction to the
witness and we'll take that into the record

and we will nove on fromthere.
MR KATZ: Well, based on just two
ot her separate, but related things. One is
that since the case law, particularly in Los

Angeles v. Alanmta Books, which is already

cited in ny witten subm ssion from around
2003, and the Renton decision that preceded
It, since those provide that regulated -- the
| aws regul ati ng adult entertai nment have to be
based on sufficient secondary effect studies,
any testinmony from this wtness about
secondary effects that don't deal wth

secondary effect studies that were relied upon
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to i ssue the SOBE Regul ations are irrel evant.

CHAI RPERSON CGRI FFI S: Ckay.
That's good direction for M. Geen for his
W t nesses.

MR, KATZ: Nunber two, perhaps |
was m sreadi ng the regul ati ons that govern the
Board of Zoning Adm nistration, | was not
aware that the -- that it's proper for a
menber of the Attorney General's office to be
conferring with the Board on such things.

CHAI RPERSON CRI FFI S: Ckay.
That's fine. And | appreciate you bringing
that to our attention. W're fine to hear
subm ssions or briefs if we get to the end of
this on the appropriateness or not.

MR, KATZ: Ckay.

CHAl RPERSON @RI FFI S: But | can
tell you that the Attorney CGeneral represents
this Board and is our counsel and so | have
never known it not to be, but happy to find
out I"'mright or wong on that. That being

said, M. Geen, why don't we continue?
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MR GREEN: Thank you, M.
Chairman. | call as ny next wtness M. Janes
Leonard.
DI RECT EXAM NATI ON
BY MR GREEN
Q Sir, can you tell wus for the

record your full nane, please?
Janmes Leonard.
And by whom are you enpl oyed?

Metropolitan Police Departnent.

o » O >

And in what capacity are you
there, sir?

A I'"'m an officer with the Career
Crimnal Unit.

Q Have you been present in today's
proceedi ngs?

A Yes.

Q And have vyou heard discussion
about a JMM Corporation t/a Fun Fair Vi deo?

A Yes.

Q Do you have any independent

contact or have you had any independent

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

contact with JMM Corporation t/a Fun Fair
Vi deo?

A Yes.

Q Can you tell us when that took
pl ace?

A Yes, back in Novenber 2006.
Menbers of the Career Crimnal Unit had
I nformation that enpl oyees inside of --

MR, KATZ: (bjection.

CHAI RPERSON CGRI FFI S: What's the
obj ection?

MR KATZ: Ckay. Once again, |
think the parties -- you know, | think thisis
going far afield what happened i n 2002. There
Is insufficient basis for what the rel evance
Is of this witness and if heis going to start
t al ki ng about what the | ast witness was trying
to tal k about, which is a search and seizure
warrant, | haven't seen the warrant and that's
totally prejudicial for there to be any such
di scussi on about any unlawful searches that

went on.
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And wi t hout ne seei ng the warrant,
| can't contest whether it was unlawfully
| ssued or executed or not. And there is
multiple levels of hearsay comng with this
man tal king about other people doing sone
I nvestigation aside fromjust him

CHAI RPERSON GRI FFI S: Ckay. M.
G een, what are we going to establish here?
What are we going to cover with the officer?

MR GREEN: Well, the officer is
going to indicate that he had anple reason,

nunber one, to be at this place. Nunber two,

t hat because of the, | guess you coul d say for
want of a better word, | guess you could say,
reputation of the establishnent 1in the

communi ty caused himal ong wth ot her officers
of the MPD to be there.

And in addition to the crimnal
activity that they investigated, he nmade
certain other observations, which are the
observations that have been di scussed by both

M. Stokes and M. Crews.
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CHAI RPERSON GRI FFI S: Ckay. And
It's going to what nerit in this case? what
are we establishing with this w tness?

MR,  GREEN: Nunber one, that we
have an establishnment that engages in the sale
of sex in a zoned area that -- where it is
I nperm ssible. He is going to give testinony
related to that. | nean, | could ask him a
si npl e question, a sinple question woul d be do
you adopt the testinony of the two preceding
W t nesses?

MR, KATZ: (bjection.

CHAI RPERSON CGRI FFI'S:  Yes, | would
agr ee. | don't think he needs to adopt it,
but sonehow est abl i shing sone di fferent aspect
to it would probably be productive.

MR GREEN: Vll, if he gives a
different aspect of it, then he wll get into
the area of crimnality that was invol ved.

CHAI RPERSON CGRI FFI'S:  Yes, | guess
I'm just a little confused of how the

officer's testinony would begin to address
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materially what we are | ooking at here.

MR, GREEN: Well, if | may proffer
a portion of it, he is going to sinply
I ndi cate that he saw exactly what M. Stokes
and Crews saw, that the information that he
got as it related to what he saw, he was
brought there because of certain other alleged
crimnal activity and that he conducted an
I nvestigationthat resultedincertain actions
being taken by the Metropolitan Police. In
other words, he is saying that this is a bad
pl ace.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR KATZ: So ny objection --

MR. GREEN: That it has an adverse
| npact on the community.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, GREEN: That the comunity --
and, you know, again, that's what he is going
to tal k about.

CHAl RPERSON (Rl FFI S Ri ght,

right. Wich noves us, even that statenent
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seens to, far afield fromthe appeal that we
are in and | gquess that was sone of ny
concern. If we were brought up in ternms of
the secondary effects and it would sone how
establish that, | think that was far-fetched,
t 0o, however, I wasn' t --  we're not
presupposi ng or putting a judgnent on any of
the evidence that's comng in.

But |"'m not so sure | see
continuing too far dowmn wth the rel evancy of
this, unless others see any reason to.

VICE CHAIR MLLER Well, | don't
think it's appropriate to get off the path
Into some crimnal activity that is probably
not related to whether or not it's a sexually-
ori ented business, but | nmean he could say in
one line that he visited the prem ses and he
saw those things. | nean, if your point is to
prove that there really are 10 booths in that
store or whatever.

MR GREEN: Sure.

CHAI RPERSON GRI FFI'S: Yes, | think
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that's exactly one question to tal k about.

MR, GREEN. Al right.

CHAlI RPERSON GRI FFI S: The
description of the circunstance and the
operation circunstance of the site.

MR, GREEN. May | inquire then?

CHAl RPERSON GRI FFI'S: Yes.

MR, GREEN. Thank you.

BY MR GREEN:

Q You indicated that you went to
this establishnent in 'O06. s that right,
sir?

A Yes.

Q And what did you see?

MR, KATZ: (bjection.

MR GREEN. Wwell --

MR KATZ: If --

MR, GREEN: Excuse ne. W t hout
going into | eadi ng questions, | nean, this is
di rect.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. GREEN: And |'m aski ng the man
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what he saw. Now, if you want ne to preface
It wth what, if any, booths did you see?

MR, KATZ: That's not the basis of
nmy obj ecti on. Both of us are permtted to
make objections. | ask that | be permtted to
state the reason, brief reason for ny
obj ecti on.

CHAI RPERSON GRI FFI'S:  Ckay. \What
s 1t?

MR, KATZ: Which is once again,
there was a suggestion earlier by M. Stokes
that there was a search and seizure warrant
executed to the store. It has not been rul ed
out that this witness is testifying on that
basis and | strenuously object to any
testinony relating to any execution of a
search and sei zure warrant w t hout ne at | east
seei ng the warrant and bei ng able to chal | enge
the validity of that warrant and the validity
of the execution of the warrant.

MR GREEN This body instructed

us not to get into that and I wasn't getting

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

316

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

317

into it.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR GREEN: | was getting into
sex. That's what this case is all about.

CHAI RPERSON GRI FFI'S: I nteresting.

MR GREEN: Sex in the wong
pl ace.

CHAI RPERSON GRI FFI'S:  Yes, | don't
di sagr ee. I think the question was very

strai ghtforward and general enough not to put
himon site for any specific reasons, but put
him there. Let's just get through this.
Pl ease, proceed.

MR, KATZ: | apol ogi ze, Chair
Giffis, unfortunately, ny understanding is
t hat nenbers of the Governnent went into areas
of the store that they would not have been
permtted to go into, unless they had a search
and sei zure warrant. And unless this question
Is limted to what this person saw in areas
that regular clients and custoners are al | owed

to see, | strenuously object.
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CHAI RPERSON @RI FFI S: Ckay. I
understand that. But let nme just say, first
of all, this isn't a crimnal proceeding.
Secondly, even if he says sonething about
areas whi ch the normal custoner woul dn't have
seen, our jurisdiction wll |apse at zoning.
And so | don't see any real danger in noving
ahead wth the observations of the officer on
what he saw at this site. And let's nove on.
Sir?

BY MR GREEN:

Q O ficer Leonard, again, when you
were present, did you have occasionto gointo
t he back of the store?

A Yes.

Q And what did you see, sir?

A Booths in the back where you can
see x-rated videos.

Q And what el se did you see?

A Different types of lubrication for
sal e, sex toys in the back, condons.

MR, KATZ: (Objection to what's in
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t he back. There was already a sustaining
about the back office. This wtness is
t al ki ng about areas of the store the custoners
are not allowed to go.

CHAI RPERSON Rl FFI S: s that
right? What is the back of the store when you
say the back?

THE W TNESS: The custoners do
have to wal k through that area to get to the
booth area that |'mtal king about.

CHAl RPERSON GRI FFI S: Ckay. So
it's an area --

BOARD MEMBER ETHERLY: The
materials in question that you are --

THE W TNESS:  Yes.

BOARD MEMBER ETHERLY: - -
referencing, well, | won't even ask the
guestion, because it m ght be gettingalittle
too deeply intothis. 1'lIl leave it at that,
M. Chair.

CHAI RPERSON GRI FFI'S:  Fi ne.

VR. GREEN: M. Chairman, | woul d
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just like to nmake one point, so that this
doesn't float in the air here. Gover nment
officials can go into any enterprise where
they issue a license or a Certificate --

CHAI RPERSON GRI FFI S: Ri ght . But
let's not tal k about that.

MR GREEN. -- of Qccupancy.

CHAl RPERSON GRI FFI S: That's not
his objection. H's objection is on what basis
were the Metropolitan Police or the i nspectors
back there. And | don't want to get into
t hat .

MR, GREEN: Al right.

CHAI RPERSON GRI FFI'S: | under st and
the objection, but we're allowng. So when
you describe the back of the store, you're
still talking about an area that can be
accessed by the custoners of the retail
establ i shnent ?

THE W TNESS:  Yes.

CHAI RPERSON CGRI FFI S: Ckay. So

l et's get through this now. Wat else did you
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see?

THE W TNESS: The x-rated videos
that were for sale, condons, used and unused,
sex toys, drug paraphernalia and that's it.

CHAI RPERSON GRI FFI'S:  Ckay. \What

el se?

MR. GREEN:. | don't have any ot her
questi ons.

CHAI RPERSON CGRI FFI S: Good
anything else? Very well. Any cross?

MR KATZ: No.

CHAI RPERSON GRI FFI S: Cross from
t he ANC?

MR DI XON: Not at this tine. |
have not hi ng.

CHAI RPERSON CGRI FFI S: Ckay.
Excellent. M. Geen?

MR. GREEN: | don't have any ot her
W t nesses, M. Chairman, Menbers of the Board,
and | thank O ficer Leonard.

CHAl RPERSON Rl FFI S: Very well.

Thank you very nuch, Oficer. M. G een,
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woul d you like to sunmarize and cl ose and we
can nove on to the ANC?

MR CGREEN: Yes, |I'll be brief.
First of all, | don't want us to get too far
afield on what this case is all about. This
case i s agai n about sex selling. This caseis
about sex being in the wong place, i.e., the
C-2-C. This case is about a standard and the
standard or the criteria upon which the
determnation was nmde that this was a
sexual | y-oriented enterprise was based on the
observations of d adys H cks in her opinion
wher e she tal ks about a 15 percent rul e, where
she tal ks about the utilization of booths and
sex toys and other nerchandi se that depicts
human genitalia and ot her specific anatom cal
references. That's what we are tal ki ng about.

We're saying that this particul ar
enterprise operated as a sexually-oriented
enterprise when, infact, it was i nperm ssible
inthis zoned area. W're saying that inthis

particul ar area, there was a flagrant attenpt
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at violating the statutes from 2001 forward.
W're saying that there have been three
Adm ni strative Law Judges who have nade
determ nations that the Certificate of
Cccupancy should be revoked, because this
particul ar establishnent, in their opinion,
oper at ed outside the scope of the Certificate
of QGccupancy i ssued.

We're saying that based on that,
t hat the determnation of the Zoning
Adm ni strators going back from 2001 com ng
forward have been that this establishnent's
Certificate of Occupancy should be revoked.
Qur current Zoning Adm nistrator has taken
t hat posi tion. Qur current Zoni ng
Adm ni strator abides by that opinion of the
prior Zoning Adm ni strator and he al so abi des
by the opinion of the Admnistrative Law
Judges, the three Adm nistrative Law Judges
who have spoken to this issue.

This is a very straightforward

case. This is not a case about Constitutional
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rights. That should be decided by the
District of Colunbia Court of Appeals and
other entities. This Board does not have it
Wthinits purviewto decide such matters.
Base on the above, | would ask
that the opinions and the actions of the
Zoni ng Adm ni strator be sustai ned. Thank you.

CHAl RPERSON GRI FFI S: Thank you

very nmuch.

MR, KATZ: Thank you. "1l be
brief.

CHAI RPERSON GRI FFI S: Oh,
actually, I'"'msorry, I'"'mgoing to go to the
ANC and then we'll go to your close.

MR KATZ: And | will enter an
obj ection at the appropriate tinme about havi ng
a statenment fromthe ANC Menber and about any
giving great weight to what the ANC person
says under the Suprene Court case that | have
cited in witing and orally today. That is
totally inproper to take anything into

consi deration of what he is saying.
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MR GREEN. M. --

CHAI RPERSON CGRI FFI'S:  Ckay.

MR,  GREEN: May | be heard on
t hat ?

CHAI RPERSON GRI FFI'S: I n a second.
What' s the case?

MR, KATZ: I wll answer the

question. Alamta Books, Gty of Los Angeles

v. Alamita Books. "Il give you the exact

citations if you want.

CHAI RPERSON Rl FFI S: Yes, Qo
ahead. Do you have it?

MR, KATZ: They are already in ny
witings, but I'lIl be happy to --

VICE CHAIR M LLER It's in the

filings.

MR KATZ: -- to do that.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR KATZ: Pardon?

VICE CHAIR M LLER It's in your
filings.

MR KATZ: Yes, from around 2003,
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Cty of Renton, which is from around the

1990s, which essentially nmake very cl ear that
adult entertainnment is permtted. The
Governnents are permtted to regulate it, but
they have to do it through the road map
presented in those two cases, which includes
In issuing |laws regul ati ng adult businesses,
It nust reasonably rely on sufficient
secondary effect studies.

CHAI RPERSON CRI FFI S: Ckay.
Excel | ent .

MR, KATZ: It says nothing about
being able to give any great weight to sone
representative of sonme community, because t hat
can't replace those secondary effect studies.
And furthernore, what he has to say is of no
val ue, since he was not presented by ne as a
W tness. He was not presented by M. G een as
a W tness.

CHAI RPERSON GRI FFI S: W'l | ook
at the case.

MR. KATZ: So his presence here is
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of no merit.

CHAI RPERSON QR FFI S: I
under st and.

VR. KATZ: Since he wasn't
presented as a w tness.

CHAI RPERSON QR FFI S: I
under st and.

MR GREEN: May | be heard on
that, M. Chairman?

CHAI RPERSON GRI FFI S: Briefly,
briefly, yes.

MR. GREEN: Yes, M. Chairman, he
cuts at the heart of the whol e ANC process and
the whole representative process in the
District of Col unmbi a unl i ke ot her
jurisdictions you' ve established, an area
nei ghbor hood conm ssi on, Advi sory Nei ghbor hood
Conmmi ssi on. And this Board gives them
certainly an opportunity to be heard.

Now, whether they are right,
whet her they are wong, whether they are

smart, whether they are |oony-toons, it
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doesn't matter. He cuts at the heart if you
cut themout of this discussion.

CHAI RPERSON GRI FFI S: Ckay. W
don't have any intention to, but we can | eave
the record open and we can receive your
briefing on the court case that he has cited.
Let's go to the ANC.

MR DIXON: It's been a | ong day.

CHAI RPERSON  GRI FFI S: I ndeed it
has.

MR, DI XON: My nane is Mark Di xon.
I'm the Chairman of ANC-6C. | serve as the

Chai rman of the Safety Committee of nmy ANC
We have community neetings once a nonth. W
have a PSA neeting, which is anot her neeting,
tw ce a nonth. And during these different
neetings issues cone up at ny neetings about
Fun Fair, about K Street and the traffic.

The community really has a probl em
with the trash and what the novie is bringing
to the community. And we have sone letters

fromthe comunity, but | didn't knowto bring
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themtoday, but | wll have themforwarded to
your office.

And what the problemis is just
the traffic that cones up and down that
communi ty, stands around all night |ong and
we're having new condom niunms being built
right on the corner there and the conplaint
fromthemis it's hard to try to sell one of
themuni ts when you' ve got the peopl e standi ng
out front of your units.

And just, you know, the conplaints
|"m getting are not with just Fun Fair, but
|'ve al so got sone trail ers nowthat popped up
in my community that |'"'mtrying to deal with
themtoo. The trailers are for the honel ess
people who if it gets too cold outside, that
t hey can have themfor to go i nto get warmand
to take -- we went along with that. That's
supposed to be renoved by April, April 30'"
|'"'m hearing that they are supposed to be
renoved.

Fun Fair, | don't never hear about
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when that is going to be renoved. So, vyou
know, these kind of issues that |'m speaking
for. These are the kind of issues that |I'm
here to represent ny community and have sone
say so for them They elected ne as a
Conmm ssi oner and |' ve been a Conm ssi oner over
10 years, no 6 years, and |I'm open for any
ki nd of questions.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nmuch, M. D xon. | appreciate
your patience and spendi ng the afternoon with
us. | think it's inmportant for our ANCs to be
represented in appeals, as well as in the
speci al exceptions and variances. O course,
this is an appeal.

I note that you do have a
subm ssion into the record. |It's Exhibit No.
30. | don't have any further questions of the
ANC, unl ess Board Menbers have questions. M.
G een, cross?

MR  GREEN: | have no questions,
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CHAI RPERSON CGRI FFI'S: M. Katz?

MR KATZ: No, none.

CHAI RPERSON GRI FFI'S:  Okay. Very
well. M. Dixon, thank you very nuch. W do
appreciate it. Let's nove ahead then.

MR KATZ: ["I'l be brief. The
Suprene Court who a dozen years ago in the
Rent on decision, that | have set forth in ny
briefings, set forth a road map for what
municipalities can do to regulate adult
busi nesses. That is not being done here.

Not only is it an essential part
of the road nmap, reasonable reliance on
sufficient secondary effect studies, is that
the Governnment officials and Governnent
agencies licensing adult businesses be doing
It as admnisterial tasks. That is clear from
t he FWPBS deci sion of the Suprene Court that
Is already in ny witten materi al s.

What do we have here? W have an
absence of even one statute, not regul ation,

in the District of Colunbia that addresses
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adul t busi nesses or sexual l y-oriented
busi nesses what soever, except for strip cl ubs.
VWll, we're not talking about strip clubs
today. Fun Fair Video clearly is not that.

Therefore, we now have the Board
of Zoning Adjustnent, | think that's who
I ssued this regulation, doing what only a
| egi sl ature shoul d be able to do, because the
Board of Zoni ng Adj ust nent IS an
adm ni strative agency that is supposed to be
here for admnisterial tasks and not for
creating sexual |l y-ori ented busi ness enterprise
| aws t hrough regul ati ons.

But be that as it may --

CHAI RPERSON CGRI FFI'S:  Just a qui ck
correction. The Zoning Comm ssi on.

MR KATZ: Sorry, the Zoning
Conmmi ssi on.

CHAI RPERSON CRI FFI S: | ssued the
regul ati on.

MR, KATZ: Especially sincel'min

front of the BZA, | would not want to say BZA
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did sonething inproperly that soneone else
di d.

CHAl RPERSON GRI FFI S: That's al
right. GCkay. Go ahead.

MR, KATZ: And the road map was
not followed of doing the secondary effect
st udi es. You know, it's already fully
avail abl e and part of the | egi sl ative history,
that if you go to the D.C. -- so the D.C_
Regi ster there is nothing about secondary
effects. There are other discussions about
what pronpted t he SOBE Regul ati ons, whi ch cane
into effect, | think, around 1976.

But not hi ng about secondary
ef fects. At nost, there was reference, |
believe, to letters or testinony fromnenbers
of the community saying we don't |ike these
busi nesses here and/or they are bad to
busi ness. That's not a secondary effect
study, as wll be nmade clear by our review of

Al am ta Books and Rent on.

Now, let's go to the Hicks'

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

334

menor andum The Hi cks' opi ni on was by, not as
| said before, not by a Zoni ng Adm ni strator,
but by an Acting Zoning Admnistrator,
what ever the distinction or difference is or
IS not.

For what ever reason, this has been
quite the revolving door in the D.C
Governnment of one Zoning Adm nistrator after
the other. They don't seemto | ast very | ong.
Make the conclusions that you want about how
much credence really to put on this when there
Is such a revolving door and what kind of
conpetency there really is on these Zoning
Adm nistrators. Including in this area, when
t hey have got to have their fingers in so many
zoning-rel ated ties.

And in response to M. Geen's
questions, this is in the record, in 2000 at
t he proceeding in front of Judge Si non, before
| was even involved, for the first notice of
I nfraction hearing with M. Mntiel's first

set of |awers, for May 23, 2000, this is from
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ny subm ssion with the notice of filing, date
st anped, approxinmately, Novenber 29, 2006,
where at page 8, M. Geen asks a successor of
Ms. Hicks, M. Johnson, at line 6, "Is there
any docunent other than 11 DCVR which you
pl ace any reliance on in determ ning whether
the retail or wholesale video store is
sexual | y-ori ented busi ness operation?”

And the answer at Iline 11 is
"There is. There is one docunent that was
prepared by ny predecessor, d adys Hicks, |
say parenthetically, who | mght note was an
Acting Zone Adm nistrator and | don't place
reliance on it nore, sothat | use that in the
sense of guidance or a baseline. As the new
per manent Zoning Adm nistrator, | obviously
have the authority to differ fromthat and |
do. "

Consequently, a business cannot
see inside the head of the  Zoning
Adm nistrator with ESP, with a crystal ball or

Wi th any sixth sense. That is exactly what
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the Suprene Court's FWPBS decision is all
about. That | aws regul ati ng sexual | y-ori ent ed
busi nesses and adul t busi nesses nust be cl ear
on paper. And that a Zoni ng Adm ni strator, an
adm ni strative body, such as the BZA, that any
other adm nistrative agency nust be using
adm ni sterial tasks.

And that, therefore, the | aw nust
sufficiently deny -- sorry, define a sexually-
ori ent ed busi ness enterprise and we don't have
it. DCWVR 11-199.1 is full of vagueness and if
It wasn't, M. Hi cks' opinion wouldn't have
been issued in the first place and she
woul dn't have said that she was bei ng asked
for clarification.

And today, we have a current
Zoni ng Adm ni strator who tells the Board that
he knows anything about interpreting what is
or i s not a SOBE, when he has adm tted hi nself
he hasn't even |ooked to see if any others
exi st since he is defining Fun Fair as such.

And we know that there are nmany other
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busi nesses selling such material, because t hat
was confirnmed by M. Stokes.

Now, putting asi de t he
Constitutional argunents, let's get to the
further nitty-gritty. | |ooked throughout the
D.C. law for anything about any sanctions
avail able for notices of infraction and found
not hi ng other than that a fine can be issued.
The very fact that Judge Sinon not on just one
occasion -- well, we'll just deal with what we
have in front of us, even though | already
tol d Board Menber M I | er that Judge Si non made
the sane mstake with what's in front of the
Superior Court, where twi ce he has wongfully
ordered the cessation of Fun Fair's business
on a notice of infraction, when the [aw only
al l ows fi nes.

So first of all, since the ALJ is
in a |lower body, he doesn't control what
happens here. But second of all, if thereis
any gui dance asked by M. Geen about what

Judge Sinon did, how nmuch reliance can we put
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on Judge Sinon when two things have taken
pl ace? When he has i ssued an order beyond his
aut hority, beyond issuing a fine on the notice
of infraction and where he woul dn't consi der
to listen to one argunent about what the
Suprenme Court has said in a road map for
regul ati ng adult busi nesses.

That's all that Judge Sinon dealt
wi th was notice of infraction. Now, | nove to
Adm ni strative Law Judge MCoy.

| have already cited to the
section of the DCVR t hat tal ks about revoking
Certificates of Occupancy. It is clearly the
obligation of the |aw nmakers or regulation
makers to set forth the standards by which a
Certificate of Occupancy can be revoked. I
cited the only section | found on that and t he
one that was governing that hearing in front
of Judge McCoy, which tal ks about revoking a
Certificate of Occupancy based on physical
structural problens.

As | already said, Judge MCoy's
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not hing to do with physical structural issues,
such as whether there is not enough sidewal k
space, etcetera. Judge McCoy, therefore, was
W t hout authority even under the governing
statute and regulations to revoke the
Certificate of Qccupancy.

Moving then to the revocation of
t he nmechani cal booth license. The D.C |aw
that | referred to makes it absolutely clear
that it is only the Myor or the Myor's
Agents who can revoke a nechanical booth or
vi deo view ng booth |icense.

M. Geen tried to argue earlier
that the Adm nistrative Law Judge is properly
the agent of the Mayor and al so said that he
was not expecting that argunent that | was
maki ng, even though it is in ny witten
subm ssions that were provided nonths ago to
opposi ng counsel .

| f hypothetically we accepted t hat

the Adm nistrative Law Judge is the agent of
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the Mayor, then this entire proceedi ng shoul d
di sappear and ALJ McCoy's and Sinon's rulings
should be conpletely reversed inmedi ately,
because | found nothing in the law that is
supposed to nmake an Adm ni strative Law Judge
anyt hi ng but an independent decision maker,
| ndependent of the Mayor.

Because if he is not independent
of the Mayor, that makes the Adm nistrative
Law Judge on the sane plane as M. Geen and
t he Mayor. That neans that all that noney
that M. Montiel spent on legal counsel to
even have an Adm ni strative Law Judge heari ng
was a char ade. It was a false adversari al
process.

M. Geen can't have it both ways.
It was either an adversarial hearing as
required by the law, by the DCVMR and by the
statutory law or it wasn't. So if it wasn't
adversarial, it was a total, total sham
heari ng and shoul d be reversed by -- as to the

proceedi ngs before Judge MCoy and Judge
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Sinon. And if it was adversarial, therefore,
the Adm ni strative Law Judge was not an agent
of the Mayor and had no authority to revoke
the |icense.

For all those reasons, the ALJs'
deci sion should be reversed. Thank you.

CHAI RPERSON GRI FFI S: Thank vyou
very much. Very well. That will concl ude the
appeal for today. | had the record open only
for briefings on the court case, if we needed
It, other than that, | didn't have any ot her
I ndi cation, unless, Ms. Bailey, you had ot her
I ndi cati ons of such?

M5. BAILEY: No, M. Chairman.

VICE CHAIR M LLER M. D xon made
reference to letters fromthe community. |'m
not sure whether you want to | eave the record
open for that.

CHAI RPERSON GRIFFI'S: Right. W
gquestion --

MR, GREEN: Right. 1'Il make sure

you get that.
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CHAl RPERSON @RI FFI S: well, |
wonder how we would take that in the record
under an appeal, is ny question.

VICE CHAIR M LLER Yes, | nean,
the appellant m ght have a concern that you
woul dn't have a chance to respond to them

MR KATZ: Well, not only that,
but the -- | think that the regulations
governing this proceeding are very clear that
any such letters have to be provided at | east
14 days before today's hearing and I think --
| believe it is too late to submt themafter
t hat . And | have taken ny tine twce to
review the record --

VICE CHAIR M LLER:  Ckay.

VR. KATZ: --  before these
heari ngs.

CHAI RPERSON CGRI FFI'S:  Ckay.

VICE CHAIR M LLER  Ckay. | hear
you. And | also think that, M. D xon, we
heard from you and | think we get the

sentinent of the community and the decisionis
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going to be based on a |egal analysis. I
woul d guess that it probably don't address the
| egal issues that are raised. Ckay.

MR DI XON: It would probably read
the sanme thing | have.

VICE CHAIR M LLER: Ckay. Good.

CHAI RPERSON GRI FFI S: Excel | ent.
Good. Thank you for your understanding of
t hat. We appreciate it. Ckay. I n which
case, we have one elenent open. Oher than
that, | don't have any other indication that
we're going to have anything further in.

Ms. Bailey, did you have any ot her
not es?

MS. BAI LEY: No, M. Chairmn.
I"mnot sure if you want findings of fact and
conclusions of law, that's the only other
thing that conmes to m nd.

CHAI RPERSON GRIFFI'S:  Is there an
opi ni on of whether you would |ike to provide
a proposed findings and concl usions of |aw?

MR KATZ: Just as long as they
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are consi dered as advi sory.

CHAl RPERSON GRI FFI'S: M ke.

MR KATZ: Pardon. Just as |ong
as they are consi dered as advi sory, obviously.
| would object if they are just signed off on
W thout edit.

CHAI RPERSON GRI FFI'S: | don't know
I f we have ever in ny six year history signed
off on anything, but | appreciate that. And
it's an inportant thing actually in all
seriousness and directness. O course, it is
one last vehicle that the Board sonetines
allows for.

Frankly, there is absolutely no
area of introduction of new evidence or
testinony of any kind, but it's just a
repackagi ng al nost of the case presentation.
| actually have differing opinions of it in
this case, so I'mnot so strongly in one way
or the other.

MR, KATZ: Well, for this case, |

mean, |'msatisfied enough with ny argunents,
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ny witten argunents before.

CHAl RPERSON GRI FFI S: Ckay. I
tend to agree.

MR KATZ: And not have to do
anyt hi ng.

MR. GREEN: M. Chairman, Menbers
of the Board, | hate to say it, but | think we
have gas-bagged on this thing enough.

CHAI RPERSON GRI FFI S: Yes, yes,
yes. l'"'m w th you. | understand correctly
the legal interpretation of that. Yes, okay.
Very well. W can nove ahead then and we w ||
hold the record open. M. Geen, do you have
any intention, do you want to brief the court
case that was provided here?

MR. GREEN:. \What was the case?

CHAI RPERSON GRI FFI S: It was the
books.

VMR, KATZ: Al am ta Books. It was

either Alamta Books or the dty of Los

Angel es v. Alam ta Books.

CHAI RPERSON @RI FFI S: Ri ght. It
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you to brief it if you would Iike.

MR GREEN: Al right. | nean,
you know, | don't see any benefit. | nean, |
t hi nk we' re here agai n not on a Constitutional
| aw i ssue.

CHAI RPERSON GRI FFI'S:  Sure, sure.
Not required. Just asking.

MR, GREEN:  Yes.

CHAl RPERSON GRI FFI'S: Do you want
to brief it?

MR, GREEN: Not really.

CHAI RPERSON CGRI FFI'S:  Ckay. There
it is then. W wll close the record then
t oday. Not hi ng el se then would be provided
into the record. W have a shield at this
poi nt .

Ms. Bailey, M. My, if you woul d
assist me, we can set a date for decision on
this.

MS. BAI LEY: M. Chairman, the

next meeting of the Board is March 6'" l's
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that too soon?

CHAI RPERSON (Rl FFI S: Let's do it
the 6'"

MS. BAILEY: March 6'".

MR. KATZ: Do the parties need to
be present?

CHAI RPERSON CGRI FFI'S:  No.

MR, KATZ: Because |I'm going to
have to be sonewhere el se.

CHAI RPERSON (RI FFI S: Ri ght. And
let me go to that. The first Tuesday of the
nmonth is always scheduled as our Public
Meeting. Qur neetings are those which we call
to order and deliberate in open. It is all
cases that the record is closed. There is no
opportunity for anyone to address the Board,
at that point.

You are, obviously, all welcone to
be here and hear our deliberation. W are
bei ng broadcast, also you can watch, if need
be on the website, but other than that, in

this particular case there is no other

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

findings, there is nothing that the Board is
anticipating comng in, so we can tinely nove
to March 6'".

| do not know where it will be on
the order of the neeting. W have at | east
four, if not nore, cases to decide that
norning. So at sone point during the day it
wll, obviously, be called and we w Il have
it.

MR GREEN: Wuld it be in the
norning or in the afternoon?

CHAI RPERSON @RI FFI S: Absol utely
I n the norning.

MR GREEN. Ckay.

CHAI RPERSON GRIFFI'S: W will set
our neeting. Oten tines our neetings,
dependi ng on how nuch del i beration, which we
can't anticipate, may take us into the
afternoon, but | think it will definitely be
acconpl i shed.

MR. GREEN: And if | cannot nake
it, will we be notified?
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CHAI RPERSON CGRI FFI'S:  About ?

MR. GREEN: About the --

CHAl RPERSON GRI FFI S: About the
deci si on?

MR, GREEN: Well, everything with
t he deci si on.

CHAl RPERSON GRI FFI S: Yes. You
shoul d be issued the order once it cones out,
but | can tell you that probably the best way
todoit is just to call into the office.

MR GREEN. Ckay.

CHAI RPERSON CGRI FFI S: For,
obvi ously, not an official ruling, but one of
the staff nenbers, obviously, can tell you
what was acconplished in the public record.

MR, GREEN. Thank you.

CHAl RPERSON GRI FFI S: Ckay. Any
ot her procedural questions | can answer? Any
ot her aspects?

MR KATZ: | just want to thank
everyone for their tine. I mean, | know it

has been a | ong day and | apol ogi ze for that.
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M5. BAILEY: M. Chairnman?

CHAI RPERSON GRI FFI'S:  This i s what
we volunteer for. Yes, Ms. Bailey?

V5. BAI LEY: May | suggest, sir,
that the 27'" is when M. Katz is to file the
brief that the Board is asking for.

MR KATZ: | think we --

M5. BAILEY: Didn't we ask for the
brief on the court case?

CHAI RPERSON GRIFFI'S:  Ch, we left
It open and M. Geen actually indicated that
he did not want to brief.

MS. BAILEY: Oh, okay.

CHAl RPERSON GRI FFI S: So | think
we're set.

MS. BAILEY: Ckay.

MR KATZ: Yes, we are.

CHAl RPERSON GRI FFI S: | woul dn't
anticipate anything in at this point. Very
well. If there's nothing further then, thank
you all very nuch. Have a great evening.

Thanks for com ng.
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MR GREEN: Thank you, M.
Chai r man.

MR. KATZ: Thank you.

MR. GREEN: Menbers of the Board.

CHAI RPERSON GRIFFI'S:  And we wi ||
call this on the 6'" | f there is nothing

further, no other business for the Board,
| et' s adj ourn.
(Wereupon, at 5:41 p.m the

Publ i ¢ Hearing was concl uded.)
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