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P-ROGCGEEDI-NGS
10: 20 a. m

CHAl RPERSON M LLER: The neeting
wll, please, cone to order. Good norni ng,
| adi es and gentlenmen. This is the July 3"
Public Meeting of the Board of Zoning
Adj ustnent of the District of Col unbia.

My nane is Ruthanne MIller. | am
the Chair of the BZA. Joining ne today are
Vice Chair, M. Curtis Etherly, to ny right,
to ny left is M. John Mann representing the
Nat i onal Capital Pl anni ng Comm ssion, M. Marc
Loud is not with us today and also we don't
have a Zoning Conm ssion Menber with us, at
this point. To M. Mann's left is M.
Cifford Moy fromthe Ofice of Zoning, Sherry
d azer fromthe Ofice of Attorney Ceneral,
Bryan Stockton, whois aninternwth OQAG and
Ms. Beverley Bailey with the Ofice of Zoning.

Copi es of today's neeting agenda
are available to you and are |ocated to ny

left inthe wall bin near the door. W do not
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take any public testinony at our neeting
unl ess t he Board asks soneone to cone forward.

Pl ease, be advised that this
proceeding is being recorded by a Court
Reporter and IS al so webcast l'ive.
Accordingly, we nust ask you to refrain from
any disruptive noises or actions in the
heari ng room Pl ease, turn off all beepers
and cell phones.

Does t he staff have any
prelimnary matters?

MR MOY: Yes. Good nor ni ng,
Madam Chai r person, Menbers of the Board. W
do have one and as you said Marc Loud will not
be present or participating today and
especially this norning, and that goes to
Appl i cation No. 17609 of First Baptist Church.

Now, |'m going to do the reading
for that advertisenment. Pursuant to 11 DCWVR
3103.2, for a variance fromthe [imtation on
the nunber of stories under section 400, a

variance from the |ot occupancy provisions
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under section 403, a variance fromthe court
requi rements under section 406 and a vari ance
from the nonconform ng structure provisions
under subsection 2001. 3, to allow the
construction of a four story addition to an
existing church in the R4 District at
prem ses 710 Randol ph Street, NNW, that's in
Square 3131, Lots 41 and 823.

The staff also notes that the
application was anended with wi t hdraw vari ance
relief from section 400 and 406. And as |
said, previously, Marc Loud is not present
today and he is one of three participating
Menbers on the Board. Shall | continue or do
you want to pick up?

CHAI RPERSON M LLER: Ckay. I
t hi nk that where you are going is that we need
to have a quorum of three of the Menbers who
sat on this case to decide it. And as |
understand, we don't even have an absentee
ballot in this case. So therefore, we

couldn't cone to a decision on this case
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t oday.

So | would like to ask if we could
schedul e a speci al Public Meeting on just that
decision for next Monday norning, perhaps
after we conclude with the hearing of the
nor ni ng.

MR MOY: Yes, nma'am

CHAl RPERSON M LLER:  Tuesday.

MR MOY: That's possible. " m
assum ng you are referring to Tuesday, July
10'" for a Special Public Meeting.

CHAl RPERSON M LLER: I am I
don't know if | m sspoke on that, but, yes, |
mean, Tuesday, July 10"

MR MOY: Yes.

CHAl RPERSON M LLER: Ckay. So
this woul d be the notice then that that's when
we will be deciding that case. GCkay. Thank
you. Wuld you call the first case then on
t he agenda?

MR MOY: Yes, ma'am That woul d

be a request for nodification of approved
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plans to extend the expiration date of the
final order and a wai ver of the six nonth tine
requi renent to Application No. 15340- A of N V.
Limted Partnership, pursuant to section 3129
of the Zoni ng Regul ati ons.

This is a nodification to an
originally approved nodification of approved
pl ans to Application No. 15340. Staff is not
going to read the entire advertisenent to the
original approval plans, except to say that
originally this was for a special exception
under section 2516 to allow two or nore
bui | di ngs on a subdivided | ot.

There were nmultiple variance
requests. In addition, this is for a
t heoretical |ot subdivision and construction
of 34 single-famly detached dwellings in an
R-1-A District at prem ses 2500 Bl ock of 49'
Street, NW That's in Square 1397.

On April 3, 2007, the applicant, A
& S Associ ates, LLC, represent ed by

Greenstein, LeLorne and Luchs, PC, submtted
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a request for mnor nodification of approved
plans to extend the expiration date of final
order and waiver of the six nonth tine
requirement for nodification pursuant to
section 3129. And that filing is identified
I n your case folders as Exhibit 47.

The applicant also filed a
suppl enental dated June 26, 2007 and that
filingisidentified as Exhibit 49. The staff
notes that this filing al so includes a revised
site plan and seven conditions. The staff
al so notes that the ANC, the ANC-3D has fil ed
a response letter pursuant to section 3129.4
that is dated June 12, 2007 and is identified
I n your folder as Exhibit 48.

This should be treated as a
prelimnary matter, because under section
3129.4, parties are allowed to respond within
10 days of the filing for a nodification
request .

Finally, staff will also -- well,

the Board is to act on the nerits of the
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request for mnor nod and wai ver of the six
nonth time requirenent. Ah, here's ny final.
W al so have al so a second prelimnary matter.
Two letters fromnon-parties in the original
application. One from Anthony Hernman dated
June the 26'" and the second letter is from
Susan MIls. It'sintherecordidentified as
Exhibit 51. The first filingis identified as
Exhi bit 50.

And that conpletes the staff's
briefing, Madam Chair.

CHAI RPERSON M LLER: Thank you.
Wiy don't we start with prelimnary matters.
The first being whether we want to waive the
time requirenents for the ANC to have filed
their response. And | would be in favor of
wai ving that, in that | don't see that there
Is a prejudice to any party and | think there
I's good cause to hear fromthe ANC in this
case. And it was mnor. Okay. Then we wll
accept the ANC s filing in the record.

The second one goes to letters
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fromnei ghbors or on behal f of nei ghbors. The
regul ati ons that we are dealing with are under
11 DCWMR 3129. And the one that | see that's
germane to this says 3129.5 says "The deci si on
on a request for nodification of plans shal
be made by the Board on the basis of the
witten request, the plans submtted herewith
and any responses thereto from other parties
to the original application.”

That's why there is a question
about the letters on behalf of the neighbors.
However, | don't see any regul ati on that woul d
preclude our taking those letters into the
record. | just think that when we nake our
decision, it couldn't be just based on those
letters. It needs to be based on the request
and the responses fromparties. |Is there any
objection to taking those into the record?

Ckay. Then those are deened into
the record. And before we go any further, |
think we need to tal k about whether or not we

wai ve another one of the regul ations under
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3129 and that goes to our own voting on this
case. 3129.6 says "No Menber shall vote on a
request for nodification of plans unless the
Menbers participated in and voted on the
original decision or read the record."

Al so before deciding that, | want
to read the regulation for a waiver, which |
have been sonewhat referring to and that's
3100.5 which says "Except for 3100 through
3105, 3129.5 and 3125.4, the Board may, for
good cause shown, wai ve any provisions of this
chapter if in the judgnent of the Board the
wai ver will not prejudice the rights of any
party and i s not otherw se prohibited by | aw. "

So none of us participated on this
case on the previous order that's being asked
to be nodified. There are two previous orders
i n 1990. So based on two things, | would say.
Based on one, the request for nodification of
pl ans goes to extending the expiration of the
orders. And | think that that's a | egal

question that doesn't turn on the facts that
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were heard in that case.

So for that reason, | would
suggest we waive it. And for the second
reason, it would be practicality, that in
order for this to be heard, we would need to
wai ve it. What's the feelings of ny
col | eagues on this?

BOARD NMEMBER MANN: | think your
reasoning seens precise and | have no
objection, if that's the position that the
Chair wants to pursue.

CHAl RPERSON M LLER: Ckay. Then
let's get tothe nerits of the case. As | see
this, sinply, the application is seeking what
-- oh, they are asking for one nore wai ver and
that is to waive 3129.3, "A request for
nodi fication of plans shall be filed with the
Board not | ater than six nonths after the date
of the final order approving the application."”

kay. This is 17 years later and
this is what we're to consider. | think this

was al so considered once already in 1990 in
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the second order issued in this case. The
difference being that then, the tinme period
hadn't expired and in this case it has
expired.

My view on this sinply is that |
don't believe we have authority to revive an
order that is expired to extend a date that is
wel | beyond the date that was authorized in
t he order. There were two orders in this
case. One was the initial order and one was
another order extending the tinme period to
conplete the projects within a 10 year peri od.
And that has since lapsed. And I think had
t he applicant brought this application before
It had | apsed, we would be in a position to
consi der whet her this was a m nor
nodi fi cati on.

But at this point, | don't believe
that there is any authority to do that, at
this point. And | would like to hear from
ot hers.

VI CE CHAI R ETHERLY: So it would
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be your sense, Madam Chair, that in order to
nove forward in sonme fashion, the applicant
would have to bring a new application
altogether, essentially, seeking the sane
relief, but, essentially, just updating the
time frame?

CHAI RPERSON M LLER: I didn't go
there, but | can. | just think that this
order is conpleted. That they can't cone in
under this order. It wasn't clear to nme based
on the pleadings whether or not they would
need speci al exception relief to do what they
want to do or not and | think that in the
first instance, that would be brought to the
Zoning Admnistrator. And then if they were
turned down by the Zoning Adm ni strator, they
coul d appeal to us. But | don't believe that
we can revive an order that has |apsed.

VI CE CHAIR ETHERLY: Lapsed.

CHAl RPERSON M LLER: They were
authorized to do sonething within a certain

period of tinme and that has to have sone
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meani ng. | nean, we have reqgul ations that go
to, you know, for instance, you have to do
sonmething within two years or el se your right
to do it |apses.

And I think that this IS
conpar abl e. Wen they got the first
extension, the order was very nuch alive and
they could nodify it. At this point, |I don't
see that.

BOARD NMEMBER MANN: | don't have
any objection to your line of reasoning on
this. | would support your position.

CHAI RPERSON M LLER: Ckay. In
whi ch case, if there's no nore deliberation on
this, I would nove to deny the request for
nodi ficati on of approved plans to extend the
expiration date of final order and wai ver of
six nmonth time requirenment to Application No.
15340-A of N. V. Limted Partnership, pursuant
to section 3129 of the Zoning Regul ations.
And do | have a second?

BOARD MEMBER MANN:  Second.
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CHAI RPERSON M LLER: Furt her
deli beration? All those in favor say aye.

ALL: Aye.

CHAI RPERSON M LLER: Al'l  those
opposed? Al those abstaining? Wuld you
call the vote, please?

MR MOY: Yes, ma'am Staff woul d
record the vote as 3-0-2 on the notion of the
Chair to deny the request for nodification of
approved plans and waiver of the six nonth
tinme period, seconded by -- the notion
seconded by M. Mann, also in support of the
notion M. Etherly. And we have the Zoning
Comm ssion Menber and a Board Menber not
participating, not voting today.

CHAI RPERSON M LLER:  Thank you.

MR, MOY: The next application for
decision is Application No. 17613 of Sonja
Sweek, pursuant to 11 DCMR 3104.1, for a
special exception to establish a child
devel opnment center, 100 children and 18 staff,

under section 205 in the R4 District at
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prem ses 1359 C Street, S.E., that's in Square
S-1039, Lot 801.

The staff not es t hat t he
application was anended at the hearing for 68
children and 21 staff on-site at any one ti ne.
Also, there was an anendnent towards the
vari ance from the of f-street par ki ng
requi rements under section 2101.1 and a
vari ance for enlargenent of a nonconform ng
structure under section 2001. 3.

On May 22, 2007, the Board
conpl eted public testinony, closed the record
and scheduled its decision on July 3  The
Board requested post-hearing docunents from
the applicant to address nmultiple questions.
Al so, the record was open for recei pt of an OP
suppl enental report as well as a suppl enent
report from DDOT and a report fromthe D.C
Fire Departnent, the ANC-6B.

Al parties -- the record also
allowed for all parties to respond to the

filings. |In response, the applicant filed --
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20

made a filing and that is identified in your
case folders as Exhibit 48. |It's dated June
8, 2007. W also have a filing fromthe ANC,
ANC- 6B dated May 30, 2007 identified as
Exhi bi t 46. The O fice of Pl anni ng
suppl enental report dated June 18, 2007 is
recorded as Exhibit 47.

We al so have a response to these
filings from the C Street opponents. They
were the party in opposition. That filing is
dat ed June 25, 2007, identified as Exhi bit 48.

Finally, staff notes that -- two
prelimnary matters. One is the filing from
the Departnent of Transportation, a letter
dat ed June 28, 2007, identified as June 50'"- -
June 50'"" -- Exhibit 50. This is untinely,
because that filing was due June 11, so it's
several days late. And also, Exhibit 49 is a
copy of a letter that was addressed to M.
Laden of DDOT from a Rebecca C aster dated
June 22"™.  This is not -- the record wasn't

open for receipt of this copy of the letter to
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The staff wll conclude, unless
staff interprets that as part of the Board's
earlier request. |'Ill leave it at that.

CHAI RPERSON M LLER: l'm sorry,
M. My, I'mnot sure if | heard, but | did
not receive a copy of the DDOT report and
neither did M. Etherly. And | wasn't sure
what you said about that. Maybe we ought to
take a quick look at it to see whether it
woul d change our deliberations in any way.

MR, MOY: Ckay. |1'll get that to
you as you -- as the Board deli berates.

CHAI RPERSON M LLER: Okay. Okay.
Al right. Then 1'Il just start. | think
that the Board recogni zed at the hearing that
there were various interests and concerns and
policies that were comng into play in this
case that certainly a child care center is
valued in the comunity and also concerns
about traffic and issues to that extent.

However, what | want to say is
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t hat those i ssues do factor into our anal ysis,
but our analysis is a little bit larger than
that, that we are governed by the regul ations
and we need to | ook at tests and standards set
forth in the variance statute and regul ati ons
and cases and in the special exception.

So that's how we approach this
case. |I'mjust going to pause for a second,
because before I go into ny deliberations, |
do want to take a | ook at the DDOT report and
| recogni ze that the opponents to this case
made sone argunments wth respect to not
getting all the pleadings and not having a
chance to cross examine. So | want to just
take a look at this report before | go
further.

| f anybody el se has any
prelimnary comments they want to nake, feel
free. well, in fact, | think what | would
like to do is in light of those comments and
in light of the fact that we are deliberating

on this and the Board is reading the DDOT
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report, | would like to read it into the
record, so that it is here, so that everyone
knows what we have consi der ed.

It is dated June 20, 2007. The
Board just receivedit. It says "The District
Departnment of Transportation has previously
revi ewed and approved t he ori gi nal
application. This report addresses changes
made to the proposed project and additional
observation of the site.

DDOT has no objections to the
proposal. DDOT has been notified by Ofice of
Pl anni ng staff that the applicant has nodified
the application by reducing the total nunber
of students enrolled from 100 to 68 with a
child care maintaining 18 staff nenbers. DDOT
staff conducted several site visits between
June 11'" and June 14'" to observe if there
were any potential <conflicts between the
center and Payne Elenentary School | ocated
across 14'" Street, S.E

St af f obser ved t he dr op- of f
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activity for the elenentary school occurred
near the intersection of 15" and C Street,
S.E., with parents dropping off students on
both roads. The applicant submtted to DDOT
a consent form given to all parents and
caregi vers as part of the application process
where it clearly outlines the drop-off and
pi ck-up policy of the school.

Al activity wll occur on 14'
Street, S.E., where parents will Iine up al ong
the curb to drop-off children in the norning.
For pick-up, parents are instructed to call
ahead on a cell phone as they approach the
center and staff wll walk their children to
t he vehicle.

DDOT staff observed that 14'"
Street, S.E., near the project site serves as
the rear yard for the properties |ocated to
the south facing Kentucky Avenue, S.E., with
nost properties having of f-street parking pads
or carports. The street was free of parked

cars each day of observation. The reduced
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enrol | ment and detail ed drop-off and pick-up
procedures wi Il inprove the operations of the
center and overall safety. DDOT has no
objections to the revised project proposal."”

Ckay. This kind of rolls into the
procedural issues that the C Street opponents
raised in their nost recent pleading. And |
want to highlight themand address them They
say, first of all, that applicant hasn't
conplied wth the procedures necessary to
apply for variances and no adequate public
noti ce.

What happened in this case was
that Ofice of Planning noted that the
applicant may need variance relief as well and
the Board agreed at the hearing. Thi s was
di scussed at the hearing, so that all the
parties who were at the hearing were on notice
of that. They were all given an opportunity
to address the variance test, including the
applicant. So | don't believe that the

opponents were prejudiced by our not having
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sent out new notices about variance relief.

Do ny coll eagues feel otherw se?
Ckay. BZA scheduled to provide the ANC
reasonable tinme to hear the i ssues and submt
conclusions to BZA. | don't think that's the
case either. W have submtted here another
ANC report and | believe that the ANC chose
not to address the variance question. | don't
see any evidence that our schedule did not
allow themto do that.

| also think that the opponents
filed a very full pleading addressing the
vari ance test, so there doesn't seemto be any
prejudice that they didn't have tine to
address the variance. They do al so rai se sone
objections Iike wth respect tothis submttal
by DDOT that they didn't have a chance to
respond or cross examne DDOI on their
concl usi ons.

| would just say that | don't
think that they are prejudiced by that, but

that wll remain to be seen after our
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deli berations. DDOT does -- we didn't get a
chance to cross exam ne DDOT either, and so we
are just left wwth what's inthis report. And
any gaps or weaknesses in this report are
t here.

Ckay. As | was saying before that
this case is difficult in the sense that, you
know, there is a very inportant worthwhile
goal that's attenpting to be served here and
that's having a child care center which is in
need in the community. But what we were
saying to the applicant is that we can't just
| ook at this and say, you know, there is a
need here and we approve it.

It has to fall into the variance
test, in addition to the special exception,
and the variance test is not necessarily an
easy one to reach. And therefore, we brought
that to the applicant's attention and
suggested that they contact the Ofice of
Zoning or whoever to try to get an

understanding of the variance test and the
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applicant did submt another pleading as did
t he opponents and the ANC.

The first test is uniqueness. W
have two variances here and but probably the
uni queness of the property would be -- 1is
usually the same. And that uniqueness needs
to give rise to a practical difficulty in
conforming with the regul ati ons.

| think that the opponents nmade a
very good argunent that the property is not
unique. And so that's where | think that this
initially falls down wth respect to being
able to get the relief that they are seeking.
The opponents were saying that even though
Ofice of Planning said that they coul dn't
provide parking on their site, that the
opponents were saying well, neither can nost
of the buildings in the imediate vicinity, |
believe, and therefore, that they weren't
necessarily uni que.

And you have to tie that to the

practical difficulty. You know, it may be
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that others may share a simlar situation, but
there is still sonmething particularly unique
that gives rise to the practical difficulty.
And in this case, the practical difficulty,
think, that the applicant was show ng was,
nunber one, that they couldn't provide the
parking for the special exception that they
were seeking or for the variance, but not
necessarily that they couldn't conply with the
regul ati ons w t hout havi ng t he parki ng or that
their situation was unique from ot hers.

And the sanme with adding the third
story, the opponents seemto say that there
were -- all the other buildings in the
nei ghbor hood al so were only two stories and
so, therefore, they weren't unique that way.
And the practical difficulty went to being
able to have this child devel opnent center,
not necessarily again conplying with the
regul ati ons.

And even with not being able to

have this child devel opnent center, that
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wasn't really fully devel oped with respect to
t he econom cs which we started to explore. So
| think that this case has difficulty in those
two nost basic prongs, which are not easy to
meet necessarily.

Do others want to add anyt hi ng?

VICE CHAIR ETHERLY: Thank you,
Madam Chair, for your analysis in terns of
setting the context for this case. [ will
agree wth your remarks in their entirety and
al so echo as you indicated the difficulty with
which | nmet this particular case, |east of
whi ch, because as we heard in significant
portion from nmenbers of the comunity who
testified, thereis absolutely no di sagreenent
on the part of this Board or this particular
Board Menber that day care slots are, indeed,
very critical to every aspect of our
communi ty.

Capitol HIIl, fromCapitol HII to
Georgetown to just about every corner of this

city, day care slots are absolutely at a
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premum And it is, indeed, sonething that
can perhaps, given recent events in ny own
personal |life, speak to wth very personal and
direct know edge, being a new father nyself.

That being said, however, | would
agree with vyour remarks as they relate
specifically to the variance test and the
other tests, but specifically let nme speak to
the wvariance test for a nonent. The
additional submttals that were provided by
the applicant, | believe, were helpful in
terns of further fleshing out the applicant's
plan, the applicant's approach for the
proposed property and use.

But | agree whol eheartedly that |
bel i eve where this application encounters a
fatal flawis on those first and second prongs
of the variance test. | perhaps would want to
speak a little further to one of the argunents
t hat was rai sed by the applicant and t hat was,
in particular, the issue of the need for the

third fl oor.
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The applicant indicated to an
extent during oral testinony and in sone nore
detail in her witten subm ssion sone of the
chal | enges t hat brought about the need for, if
you w I |, certain core safety code, heal th and
fire considerations that nust be addressed or
woul d need to be addressed on the first floor
of the building as it currently exists in
or der to create an adequate |earning
envi ronment and al so an environnent that is,
I ndeed, co-conpliant froman egress and life
safety standpoi nt.

The argunents, however, left ne
sonewhat wanting in terns of details to flesh
out and support those consi derati ons, however.
As ny colleagues are very nuch aware, this
Board is not unfamliar wth dealing wth
questions. The dom no-Ili ke consi derations, if
you wll, that flow from the need to place
stairwells in a certain |ocation, energency
exit locations, if you wll, in a certain

pl ace and those decisions in turn dictating
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other architectural and building decisions
from the standpoint of the rest of the
proj ect.

Here, however, again | felt that
the considerations that were raised just
sinply did not provide enough evidence to
support as the applicant indicated in her
submttal at Exhibit No. 45, "Safety code,
health and fire considerations severely limt
usabl e space on the first floor pushing the
ol der children to upper floors. The reception
area, the existing kitchen, the isolation
room the staff bathroomexisting and a child
bat hroom nust all be housed on the first
floor. 1In order to house enough children for
a vi abl e busi ness, given the space limtations
on the first floor, a third floor is
necessary."

| think in order for wus to
count enance that argunent in a neasurabl e way
for the purposes of the variance analysis,

sinply put nore neat woul d need to be attended
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to this particular bone. And | just did not
find the application to contain that necessary
additional neat, if youwll. And | don't say
It in that way to be flip.

Again, | think that the discussion
that we had was a very inportant one about
many of the considerations, many of the
chall enges that growing famlies on the Hil
and in other parts of our city, in particular
on the Hll, are facing in ternms of finding
pl acenents.

But the variance test is very
clear and as relates to this particular
bui | di ng, again, | think, MadamChair, you hit
it right on the head when speaking to the C
Street opponent response as it relates to the
di fferences, the uniqueness, if youwll, that
were alleged with regard to this particular
property.

I di d not find t he case
presentation from the applicant to be as

conpelling as | would need it to be in order
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to satisfy the variance test.

Wth respect to just Dbroadly
speaki ng sone of the other aspects here, | did
not necessarily find so nmuch trouble wth
traffic considerations. As ny colleagues w ||
recall, there was a considerable anount of
discussion with regard to the potential
traffic inpact at this intersection also with
respect totheinterplay, if youwll, between
area first responders, fire and EM5S station in
the vicinity. Anot her consi deration, other
residential uses in the area.

| found those argunents to be
sonewhat | ess persuasive as well. So | woul d
hi ghl i ght that for nmy colleagues. But in the
final analysis here, as was indicated in the
staff's summary of this case, we have two
variances as they relate both to the parking
and the expansion and then the special
exception. As we nove forward in terns of our
del i beration, | am sure we wll perhaps

articulate. W wll articul ate how we handl e
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all of those three tests, if you wll, but

they are interrel ated.

And | believe if one fails, it
al nost, in essence, requires the failure on
all accounts. But from ny standpoint, the

question and the issue here is not whether or

not a child care center should do at this

site. That wasn't the fatal issue for ne
her e. The operation as it 1is currently
proposed, | think, is nore the critical
questi on.

In particular, that expansion,
that issue of the third floor. | am perhaps
not willing to go as far as the Ofice of
Pl anning went in sone of its discussion with
regard to the discussion of character, if you
will, with regard to the third floor itself.
But | sinply believe that the case as it was
laid out by the applicant sinply was not
successful in articulating the rationale for
the introduction of the third floor.

Wth that, Mdam Chair, | would
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associate nyself with your remarks and be
prepared to nove forward accordingly. Thank
you.

CHAI RPERSON M LLER: Thank you.
You know, | don't knowif this is echoing you
or not, but | just want to clarify that |
think the problemis that the applicant didn't
make the case about the uniqueness and the
practical difficulty. | can't say that, you
know, it definitely could not be nmade, but it
just hasn't been nmade and the opponents
rai sed, you know, facts to the contrary about

t he uni queness and exceptional condition and

practi cal difficulty t hat wer e very
conpel | i ng.

VICE CHAIR ETHERLY: |  would
agree, Madam Chair, and | would definitely

characterize your coments as an echo of ny
conment s.

CHAI RPERSON M LLER  Ckay. Okay.
Good. Al right. And then the third prong of

the wvariance test is that there is no
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substantial adverse inpact. And | think this
I's probably a little bit different fromwhere
you are, M. Etherly, but, | nean, | found
that there were questions raised at the
hearing that the Board said, you know, that
they needed nore information on, such as
| npact on the bi ke | anes, inpact on energency
route, inpact on loading and traffic, inpact
on parking, effect on the driveway for the
Kent ucky Court's devel opnent.

And not that | can conclude that
there's an adverse i npact on all of these, but
| still feel left hanging on them And |
think that DDOT's  report Is sonewhat
conclusory and | don't think that we shoul d
necessarily rely on that too nmuch in that the
parties didn't have a chance to cross exam ne
DDOT.

But | think in the final say, it's
t he applicant that has the burden of proof on
the relief that they are seeking. And so

because t hese questi ons are unanswered for ne,
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| don't believe that they have net the burden
of proof.

VI CE CHAI R ETHERLY: And | would
note, Madam Chair, as you concluded your
remarks, |'ll definitely enphasize that that
I S perhaps where we diverge. W are reaching
definitely the same conclusion and | am
certain the sane outcone, but | woul d perhaps
offer a different spin, if you wll, in that
I woul d credit t he Depar t nent of
Transportation's report and the | ack of hard--
| don't want to say hard core, but, the |ack
of any evidence to suggest that there is sone
rationale for considering conflicts, if you
will, with the ability of fire and EM5 in the
area to respond.

SSmlarly, while | do recall wth
great specificity sonme of the concerns that
were raised about the bike lane, | was |eft
wanting with regard to any del eterious i npact
on the continued operation and prosperity of

that bike lane, were the application to be
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gr ant ed. So again, they are perhaps m nor
points in terns of the ultinmte outcone that
we are noving toward, but | would just sinply
note that we do differ on kind of those final
two points. Thank you.

CHAI RPERSON M LLER: COkay. Let ne
just say this. | think that with respect to
the variance test that if they don't neet, if
the applicant doesn't neet the first two
prongs, we don't even need to reach the third
prong about adverse inpact. And | also think
that if they can't neet the variance test,
then they can't neet the special exception
test, which is also before us for use as a
child care center under 205, because | don't
believe that we could find that the operation
Is in harnony with the general purpose and
intent of the Zoning Regs, if we find that
t hey need variance relief and they didn't neet
that test.

VI CE CHAIR ETHERLY: This, too,

woul d be an area where we wi |l diverge.
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CHAl RPERSON M LLER: Ckay.

VI CE CHAI R ETHERLY: And it is a
famliar point of divergence for us. In
principle, | agree with you whol eheartedly
that at a certain point if you don't get past
even step one of the variance test, the rest
of the conversation, to a |large extent, does
I ndeed becone academ c. | believe it 1is
perhaps inportant here to talk in a little
further detail, one perhaps just because of
the general principle of what we're talking
about and while that may not necessarily have
an inpact on the substance of the zoning, |
t hi nk the general principleis onethat again,
| don't want to be | ost on the applicant, and
the Chair said it.

She said it at the outset in her
remarks in that again, this is not disputing
the inportance of child care options on the
H Il or in any part of our city, but what it
Is about in terms of the inquiry is the

context and the manner in which those options
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are provided in a particular |ocation.

So | am perhaps erring on the side
of speaking a little nore broadly and putting
It quite frankly, perhaps just call ne a
softy, because as | alluded to I'ma week into
bei ng a new fat her nyself, so perhaps |' mj ust
really being a soft shoe now in a way that
per haps woul d have been sonewhat different,
you know, were we sitting at the sane juncture
t hree weeks ago.

But that being said, | think the
outcone still is one that is dictated by the
variance test as it has been articul ated by
the Chair. But the Chair is absolutely
correct and | agree wth her whol eheartedly
that the outconme on the variance test to an
extent renders the special exception inquiry
noot for the nobst part, because clearly the
applicant has noted that there is a specific
nunber that she needs to reach in order to
make this viable.

As the Chairman indicated in her
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remar ks, there perhaps coul d have al so been a
further articulation of that issue of
viability at 68 versus sone snaller nunber,
but I will nost certainly not verge into any
di scussion in this venue, at this tinme, that
coul d be taken as what woul d the magi ¢ nunber
be?

There are any nunber of options
that the applicant may want to entertain at
t he concl usion of whatever action the Board
deens to take, but | agree generally speaking
and broadly with you, Madam Chair, that the
vari ance out conme renders nmuch of the remai ni ng
di scussi on noot and academc, if youwll, but
I"m just taking a little bit of liberty to
speak in a little nore length, just because
the principle is one that | just don't want to
get confused.

W had a lot of discussion here
about what the applicant was trying to do. W
had a | ot of discussion about the inportance

of day care placenents and | sinply don't want
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our action to be m staken for sone statenent
on the appropriateness of day care at this
site. | just think the application as it is
currently proposed and articul ated didn't neet
the test. And | just -- sol'll just leave it
at that, Madam Chair. Thank you.

CHAl RPERSON M LLER  Ckay. Well,
| agree with your |ast comments. You know, |
think I want to say a little bit nore about
the variance test, because | don't believe
that the applicant isreally all that famliar
wthit and |'msure that it is disconcerting
to the applicant to be, you know, deni ed bei ng
able to open this child care center. And I
think I just need to give a greater context of
what we're bound by.

And in looking at the variance
test, there are three prongs. And the first
IS an exceptional condition or unique and
basically the case | aw has said "To support a
vari ance that is fundanental, thedifficulties

are hardships due to unique circunstances
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peculiar to the applicant's property and not
to t he gener al condi tions I n t he
nei ghbor hood. "

Therefore, we have heard in this
case that the conditions of this property are
not peculiar or unique to the nei ghborhood.
And that practical difficulty, it said that
"The strict application of any regulation
would result in peculiar and exceptional
practical difficulties to or exceptional or
undue hardshi p upon t he owner of such property
and that the authorizing of the appeal woul d
relieve such difficulties or hardship."

And finally, wthout substanti al
detrinment is the third prong, that "Such
relief can be granted w thout substanti al
detriment to the public good and w thout
substantially inpairing the intent, purpose
and integrity of the Zone Plan as enbodied in
t he Zoni ng Regul ati ons. "

The substantial detrinment aspect,

I'"'m not finding that there is going to be
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substantial detrinment to the public good. And
| was l|ooking nore towards inpairing the
Intent, purpose and integrity of the Zone
Plan, that if you -- if they need a vari ance,
| don't know how they can get permssion to
operate as a special exception. They can't.

But if we want to |ook at any
ot her aspects of the special exception to
address, it was -- relief that was sought
before us, we can. Gkay. W have addressed
t hem | think we have talked about the
bi ggest issues were the bike |ane, which |
find an i nportant issue, but the case doesn't
turn on it.

And | don't think it turns on the
traffic necessarily either. It really turns
on neeting the variance test. Gkay. Anything
el se people want to say on this?

BOARD MEMBER MANN: | don't think
there's nmuch | could add to the deliberations,
but I wll agree that on -- the first two

prongs of the variance test weren't net.
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CHAI RPERSON M LLER:  Ckay. And |
guess, | think M. My nade reference to this,
but I wll as well that we do have a May 30,
2007 ANC report that opposed the request for
speci al exception when it was advertised with
100 children and 18 staff. And they get into
the traffic and safety requirenents. And |
t hi nk t hat we have addr essed t hem
sufficiently.

| nmean, especially because we are
really relying on the variance test for the
nost part and they only address the speci al
exception test. Any further deliberation? Do
we have a notion? Okay. | would nove to deny
Application No. 17613 of Sonj a Sweek, pursuant
to 11 DCWVR section 3104.1, for a special
exception to establish a child devel opnent
center for 68 children and 21 staff on-site at
any one tinme and for variance fromoff-street
parking requirenents section 2101.1 and
vari ance for enlargenment of a nonconform ng

structure section 2001.3 in the R4 District
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as premses 1359 C Street, S.E. Do | have a
second?

BOARD MEMBER MANN:  Second.

CHAI RPERSON M LLER: Furt her
deli beration? All those in favor say aye.

ALL: Aye.

CHAI RPERSON M LLER: Al'l  those
opposed? Al those abstaining? And would you
call the vote, please?

MR MOY: Yes, ma'am Staff woul d
record the vote to deny the application
seconded by M. Mann, also in support of the
notion M. Etherly. W have a Zoning
Comm ssion Menber and a Board Menber
participating, but not voting. So again, the
vote is recorded as 3-0-2.

CHAI RPERSON M LLER:  Thank you.

MR, MOY: The next application for
decision is Application No. 17607 of I|ke or
| ke Agbim pursuant to 11 DCVR 3104.1, for a
speci al exception to construct a four unit

apartnent buil ding under section 353 inthe R
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5-A District at premses 721 49" Street,
N.E., that's in Square 5179, Lot 60 and 61

Ohn May 15, 2007, the Board
conpl eted public testinony, closed the record
and scheduled its decision on July 3  The
Board requested post-hearing docunents from
the applicant. The record was kept open to
allow a report fromthe ANC-7C as well as a
report fromthe Departnent of Transportation
and, of course, any filings, any responses
fromthe party in opposition.

In your case folder are two
filings. One is from the applicant,
identified as Exhibit No. 29. This 1is
untinmely filed. 1t was received in the office
yesterday, July 2" and we also have a DDOT
report which was subnmitted today, July 3"
and is identified as Exhibit 30.

The Board is to act on the nerits
of the special exception request to construct
a four unit apartnent buil ding under section

353. And that conpl etes the Board's briefing,
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Madam Chai r.

CHAI RPERSON M LLER:  Thank you. |
guess as a prelimnary matter, we need to
determ ne whether to waive the untineliness,
M. My, these two filings.

MR MOY: Yes, nm'am

CHAl RPERSON M LLER:  Yes, okay, to
wai ve the tinme requirenents. | think they are
basic to this case, so that we shoul d accept
theminto the record.

VICE CHAIR ETHERLY: | have no
obj ecti on.

CHAl RPERSON M LLER: Ckay. Then
as to the nerits, would soneone like to start
t he di scussi on?

BOARD MEMBER MANN: Yes, Madam
Chair. Wuld you prefer that | discuss the
nmerits of the case first or do you think it
woul d be appropriate to act on this case under
a notion?

VICE CHAIR ETHERLY: | have no

objection, Mdam Chair, to noving forward
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under a noti on.

CHAI RPERSON M LLER: | don't have
an objection to that. wWe'll still fully
deliberate it.

BOARD MEMBER MANN:  Yes.

CHAl RPERSON M LLER:  Ckay.

BOARD NMEMBER MANN: We can still
go through all the aspects of it. It would be
my notion then to approve Application No.
17607 of I ke Agbim for a special exceptionto
construct the four wunit apartnent building
under section 353. This one being at 721 49'"
Street, N E

VICE CHAIR ETHERLY: Seconded,
Madam Chai r.

BOARD MEMBER MANN: As | just
menti oned, and as M. My nentioned a little
whil e ago, this is a special exception under
section 353. And this 353 special exception
test is much different than the variance test,
for exanple, that we previously heard. The

burden of proof or the test that has to be
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met, rather, is nuch different.

It's prescribed in the Zoning
Regul ations, in this case, under section 353
and it lays out a series of tests that sinply
have to be net in order for us to grant this
speci al exception. There was a party in
opposition in this case and regarding their
particul ar opposition, | think that as | go
through OP's report, | can address that
opposi tion.

W didn't hear anything from the
ANCin this case. They didn't file any report
and | don't believe that for this case that
they showed up to even testify. So we don't
have a position fromthe ANC

The Ofice of Planning was in
support of the application, so it's probably
easiest if | just go through each aspect of
the 353 via their report.

The first aspect that we need to
consider is 353.2 "The Board shall refer the

application to the Board of Education for
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comment and recommendations." That was done,
but no comments were received fromthe Board
of Educati on. The O fice of Planning did,
however, do their own anal ysis and determ ned
that there is an adequate nunber of public
schools within one mle of this proposed four
unit devel opnent. And they back that up with
I nformation from the census. And | don't
think there's any problemw th their analysis
and the building is only four units.

Section 353.3 requires that "The
Board refer the application to Departnent of
Transportation and the Housi ng and Community
Devel opnent . " O course, we just received
today the report from the Departnent of
Transportation and t hey have no objections to
t he proposal.

There were sone issues regarding
the alley that is currently unpaved in the
rear of this proposed building that wll have
to be paved. The applicant has i ndi cated t hat

he is going to inprove that alley to the
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requi rements that DDOT woul d i npose in order
for himto be able to access the proposed
parking in the rear of the buil ding.

Al so, regarding the parking, the
applicant is required to and is providing four
par ki ng spots, that is what a buil ding of that
size would require. The next door neighbor
one of his objections was that -- the next
door neighbor, the party in opposition owns
t he buil di ng next door and rents it out and he
was concerned that this building may inhibit
his tenant's ability to park.

However, the proposed building is
providing the required nunber of parking
spaces. So | think that addresses the
Departnent of Transportation comments, unl ess
the Chair had a question for ne.

CHAl RPERSON M LLER: Did DDOT
comment on the parking plan, did you say, or
the parking ot being constructed in
accordance wth DDOT" s standards?

BOARD MEMBER MANN: What they --
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well, in the submttal that we got today it
says that "The surface parking lot will be
| ocat ed and accessed directly fromthe public
al | ey. The alley is uninproved and the
condition is not suitable for autonobile
traffic." The applicant net with staff from
OP and DDOT. DDOT i nfornmed the applicant that
the alley would have to be paved and
constructed to DDOI's standards for the
applicant to use it, to access the required
par ki ng spaces.

My recollection is that t he
applicant had planned on doing this anyway,
otherw se there would be no way for himto
access those parking spaces that he had
pl anned in the back.

CHAI RPERSON M LLER: Ckay.
Because |'m | ooking at the OP report.

BOARD MEMBER MANN:  Um hum

CHAl RPERSON M LLER: And it says
that OP referred the parking plan to DDOT for

anal ysi s. So they don't have any further
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comments on the parking plan, so | assune that
that nmeans that that's in accordance wth
t heir standards.

BOARD NMEMBER MANN: That was the
| npression that | got.

CHAI RPERSON M LLER: Yes, okay.
Well, how about, we can get to this probably
| ater, but just while we're tal king about it,
wth respect to that public alley, do you see
that as a condition that we would put on this
order, that the applicant would construct the
public alley to the rear of the site to DDOT' s

st andar ds?

BOARD MEMBER NMANN: | haven't
anticipated as a condition. | haven't thought
about that, but | would certainly -- |

woul dn't have any objection to that. Again,
It's going to they're going to have to do it
In order to access the parking as they have
proposed it in the plans that they have
submtted anyway. | don't have an objection

to making it a condition though.
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CHAI RPERSON M LLER: Do you have
any comment, M. Etherly, while we -- or do
you want to deal with it when we -- later?

VICE CHAIR ETHERLY: Well --

CHAI RPERSON M LLER: It's just the
way that DDOT phrased the |ast paragraph.

VI CE CHAIR ETHERLY: Correct.

CHAI RPERSON M LLER:  Yes.

VI CE CHAIR ETHERLY: Correct.

CHAl RPERSON M LLER: DDOT has no
obj ections provided that, you know, provided
the applicant constructs the public alley to
the rear of the site to DDOT' s standards.

VICE CHAIR ETHERLY: So if we were
to condition it, | nean, |I'm kind of caught
bet ween one of two ways to approach it. It
sounds as though we would require revised
plans if we were to condition that or would
they be comng in pursuant to this kind of
final round of deliberations any way?

BOARD MEMBER MANN: | believe the

pl ans that were already submtted --
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VICE CHAIR ETHERLY: Is the alley
I ndi cat ed?

BOARD MEMBER NMANN: Well, the
alley isn't specifically indicated, but it is
certainly indicated in relation to the lot's
position on 49'" Street.

VI CE CHAI R ETHERLY: And coul d you
specify, M. Mnn, which drawing you are
| ooki ng at just to make sure we're | ooking --
"' m | ooking at the right one?

CHAl RPERSON M LLER: s this
Exhi bit 287

BOARD MEMBER MANN: | was | ooki ng
at Exhibit 29.

CHAI RPERSON M LLER:  On.

BOARD MEMBER MANN: Whi ch shows
the nost recent one. Al t hough there is no
change to the parking from the prior
subm ttal. And it could be that on the
surveyor's plat that it mght show it in
relation to the alley, which it does at

Exhi bit 2.
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VICE CHAIR ETHERLY: |  mean, |
have no objection to including it as a
condition. | agree with the observation that
was nmade by both M. Mann and the Chair with
regard to DDOT's submttal at Exhibit 30. M
only hesitation was DDOT indicates that the
all ey woul d have to be paved and constructed
to DDOT's standards for the applicant to use
It and then continues on that "The applicant
propose constructing the public alley from
Hayes Street, N E., access point to the
sout hern edge of subject property."

\%% hesitation W th actually
conditioning it was, of course, that DDOT
woul d have to be intimately involved, but I
guess it's not a big deal. My only concern
woul d be, and |' mnot necessarily getting any
vi bes of the concern fromQAGin this regard,
sol"mconfortable with a condition that woul d
mrror or mmc that |[|anguage or sinply
requesting that we had revised plans by the

applicant, which would showor illustrate the
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al | ey.

| guess, let ne, |'m being coy
wth the question. |If | could, Madam Chair,
t hrough you to the O fice of Attorney Ceneral,
ny hesitation was conditioning, potentially
condi tioning the order directing the applicant
to build or construct the alley in accordance
wi th DDOT's standards. Is that a condition
that this Board would be able to properly
enforce, if you wll? That's the only thing
" m struggling wth.

| understand the rational e behind
the condition and it hel ps to address sone of
DDOT" s concerns, but from an enforceability
standpoint, is it alittle awkward? Does it
carry us too far afield of our authority?

M5, GLAZER Vice Chair, | don't
know about the enforceability, that could be
a problem but | think it would still
certainly be reasonable to inpose that as a
condition, since it was suggested by DDOT.

VI CE CHAI R ETHERLY: Ckay.
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IVB. GLAZER: It woul d  be
appropriate torely on the DDOT report and t he
enforceability woul d be another question. It
woul d probably be --

COURT REPORTER: Coul d you speak
Into the m crophone, please?

M5, GLAZER "' m sorry. Can you
hear me now? Ckay.

VI CE CHAIR ETHERLY: (kay.

M5. GLAZER: That's about it.

VICE CHAI R ETHERLY: Ckay. Thank
you, Ms. d azer. Wth that additional
t esti nony, Madam Chair, or with that
addi ti onal gui dance, | woul d have no obj ecti on
to acondition consistent with DDOT' s | anguage
regarding the alley.

CHAl RPERSON M LLER: Thank you.
kay. | think it would be a good idea.

BOARD MEMBER MANN: Ckay. Yeah, |
have no opposition to that.

CHAI RPERSON M LLER:  Ckay.

BOARD MEMBER NMANN: Goi ng on,
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there was also a requirenent that the
Departnment of Community -- Departnent of
Housi ng and Comuni ty Devel opnent be gi ven t he
opportunity to comment. They didn't, but
O fice of Planning believes that this proposal
does support the housing agency's goals.

353.4 "The Board refers the
applicationto Ofice of Planning,"” and that's
the report that |'mreading from and thereis
a nunber of things that O fice of Pl anni ng has
specifically asked to coment on. The first
one is a site plan and the second one is
bui | di ng arrangenent and structure.

Regarding both of those aspects,
O fice of Planning doesn't have any problemin
this regard. The proposed buildings are
designed to neet the setback requirenents of
Chapter 4 and there will be w ndows on all
sides and floors of the new building, but
there is space enough between this building
and t he nei ghboring structures to mnim ze the

adverse inpacts regarding the privacy of use
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and enj oynent of nei ghboring properties.

And this goes directly to the
comment that the party in opposition nade,
that they thought that the building was too
close, but, infact, as | stated, the proposed
bui | di ng does meet al | t he set back
requi rements and O fice of Planning finds that
there is no inpact to light and air and |
didn't hear any testinony that woul d make be
bel i eve ot herw se.

Parking, as | noted earlier when
was tal ki ng about the DDOT requirenents, they
have to provide four spaces and they're
provi di ng four spaces.

The next category is recreation.
There is no on-site recreation area, but there
IS recreation in the nei ghborhood and O fice
of Planning didn't find that to be a problem
and neither do |I. Landscaping, the applicant
proposes to provide | andscapi ng and | thought
the |landscaping that we asked -- the

| andscapi ng plan that we asked for provided
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adequate information to find that it was
accept abl e.

CHAI RPERSON M LLER: That's in
Exhibit 29 as well, correct?

BOARD MEMBER MANN: It is.

CHAl RPERSON M LLER:  Ckay.

BOARD MEMBER MANN: The nost
recent one shows the nobst recent |andscape
plan. Although I'mnot certain that it even
changed fromthe previous exhibit.

CHAl RPERSON M LLER: Ckay.

BOARD MEMBER MANN:  And O fice of
Pl anni ng was asked to coment on gradi ng, but
there were no grading issues with this site.
That |eaves a question in general of the
speci al exception. WII the special exception
be in harnony with the general purpose and
intent of the Zoning Regulations and Maps?
Ofice of Planning finds that it is and agai n,
| didn't hear any testinony that would | ead ne
to believe otherw se.

And will the special exception
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tend to adversely affect the use of
nei ghboring property in accordance wth the
Zoning Reqgulations and WMaps? Ofice of
Pl anni ng finds no and again | agree wwth their
concl usi on.

| believe that covers everything
that | wanted to address, unless the Chair can
remnd me of anything that | forgot.

CHAl RPERSON M LLER: No, | think
you did a very thorough | ob. | was just
| ooki ng at Exhibit 29 and | think this m ght
be the case where M. Turnbull asked for
details of the fence or whatever and that's
noted i n the revi sed | andscapi ng pl an as wel | .

BOARD MEMBER MANN:  That's right.
And | think we also asked for revisions or
nore clarification on the lighting plan and
t hat was provi ded.

CHAI RPERSON M LLER: Excel | ent .
Okay. Anything el se?

VI CE CHAIR ETHERLY: Nope.

CHAI RPERSON M LLER: Ckay. Ve
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have a notion and that was to approve this
application. And | would like to add a
friendly anendnent to that, | guess, with the
condition that we talked about that the
applicant construct the public alley to the
rear of the site to DDOI's standards to
provi de access to the required parki ng spaces.

BOARD MEMBER MANN: | have no
obj ection to your anendnent.

CHAl RPERSON M LLER: Ckay. Al l
right. Then any further deliberation? All
those in favor say aye.

ALL: Aye.

CHAI RPERSON M LLER: Al'l  those
opposed? Al those abstaining? Wuld you
call the vote, please?

MR MOY: Yes, staff would record
the vote as 3-0-1. This is on the notion of
M. Mann to approve the application with a
friendly amendnent to add the condition as
suggested by DDOT regarding constructing or

paving the public alley at the rear. I
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believe it was seconded by M. Etherly.

VI CE CHAIR ETHERLY: Yes.

MR, MOY: Ckay. Thank you. Also
In support of the nmotion Ms. Mller, the
Chai r per son. W have a Board Menber not
participating onthis application. Staff also
has that we have an absentee ballot from M.
Turnbull who is not present and his absentee
ball ot is to approve the application with such
conditions as the Board may inpose. So that
woul d give a final vote of 4-0-1

The next application for decision
I's Application No. 17618 of Sylvia Kotz Real ty
Revocabl e Trust, pursuant to 11 DCMR 3104.1,
for a special exception to permt a surface
par ki ng | ot under section 213 in the DO R-5-B
District at premses 1629 Corcoran Street,
N.W, Square 179, Lot 71

On June 12, 2007, the Board
conpl eted public testinony, closed the record
and scheduled its decision on July 3  The

Board requested the applicant to file post-
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heari ng docunents, that was done and is in
your case folders identified as Exhibit 34.
The filing is dated June 26, 2007.

W also have a filing from the
Ofice of Planning, a supplenental report,
identified as Exhibit 33. Although the Board
did not request a supplenental fromQOP, staff
can interpret that the Board had requested t he
applicant work closely with the applicant in
the revision of their |andscape plan.

And the Board is to act on the
nmerits of the special exception request to
permt the surface parking |ot under section
213. That conpletes the staff's briefing,
Madam Chai r .

CHAI RPERSON M LLER: Thank you.
To the extent that it's necessary, | would
recommend that we waive the record to admt
t he suppl enental report of Ofice of Planning.
| think it probably was inadvertent that we
didn't state that we were | eaving the record

open for that, in that Ofice of Planning was
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working with the applicant and we certainly
want to know that Ofice of Planning is
satisfied with the latest revisions. So do
you agree?

VI CE CHAI R ETHERLY: No obj ecti on.

CHAI RPERSON M LLER: Ckay. So
that's in the record. Ckay. Wul d soneone
|like to start the discussion on this?

BOARD NMEMBER MANN: | would be
happy to start the discussion on this. This
again is a special exception and the
regul ations lay out fairly clearly sort of the
-- what we need to take into consideration.
This application has perhaps nmade just
slightly nore conplicated by the fact that I
beli eve we may be consi dering whether or not
to i nclude conditions, several conditions that
were proffered.

And so again, | would ask the
Chair if she would prefer that | continue
under a notion or if you want to go through

all the elenents of the case first?
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CHAIl RPERSON M LLER: Wy don't we
wait then until we have all the conditions,
because this one is probably going to have
nore conditions than certainly the one before.

BOARD MEMBER MANN:  Yes, okay. [
woul d note that OP recommended conditional
approval of this application. 1'll go through
the OP report in a nonent. Again, they have
| aid out a very thorough analysis that's easy
to follow through and we can address each of
the elenents of the application.

The Departnent of Transportation
recommended conditional approval. Thei r
condition was a little bit unusual and I'll
get to that.

CHAI RPERSON M LLER Can I
I nterrupt you for one m nute?

BOARD MEMBER MANN:  Yes.

CHAl RPERSON M LLER: | just want
toremnd us that at the end of the hearing we
requested specifically two itens from the

applicant, which they did provide to us. And
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one very inportant one was the authorization.
And then the second were naintenance
agreenents and they did cone into the record.

BOARD MEMBER MANN:  That's right.
| thought that everything we had asked for was
adequately addressed in the supplenental
filings. ANC- 2B supports the application.
Al so, the applicant had reached a sort of
separate agreenent outside of the Zoning
Regul ati ons with ANC-2B and they have signed
a usage agreenent which addressed a |ot of
sort of non-zoning issues.

And if | recall, this use has been
around for sone tinme and the zoni ng had | apsed
on it, if I"'mcorrect. And this -- when it
was nmade known that they needed to seek
relief, | qguess that triggered this usage
agreenment with the ANC, whi ch went wel | beyond
zoning issues and it addresses other issues
that are inportant to the nei ghborhood, but
that we have no -- over which we have no
jurisdiction.
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So I t hi nk t hat , i f it's
appropriate, that | start to go through sone
of the elenents of section 213 regarding
parking |l ots. These are the actual areas that
we have to nmake sure the applicant net.

The relevant one to start wth
woul d be then 213.2 "The parking | ot shall be
| ocated inits entirety within 200 feet of the
exi sting Commercial or Industrial D strict.”
And indeed it is. It is located directly
across the alley fromthe CG2-B District.

Section 213.3 "The parking |ot
shal | be contiguous to or separated only by an
alley.” And as | noted, it is.

Section 213.4 "All provisions of
Chapter 23 have to be conplied with." And OP
addressed this separately and I1'Il get to
those in a nonent.

Section 213.5 "No dangerous or
ot herwi se objectionable traffic conditions
shall result fromthe establishnment of the use

and the present char act er and future
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devel opnent of the neighborhood will not be
affected adversely.” OP finds that there are
no dangerous or obj ectionable traffic
conditions as a result of this parking |ot.
It has existed. |It's not a new parking |ot.
It has been sonmewhat differently configured,
but nonetheless, OP finds that it currently
doesn't and is not likely in the future to
create any objectionable traffic conditions.

I think this is where it's
probably appropriate to note that in the
Departnment of Transportation's report, they
asked -- their condition as it were was that
a no left hand -- no left turn sign be pl aced
in the alley, which in and of itself may be a
fine recommendati on, but the applicant really
has no authority to place this sign on what
otherw se is public property or certainly not
their own property, at any rate.

The Departnent of Transportation
asks that the applicant take this into

consi deration and work to get it done. They
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could, | suppose, undertake that. They could
ask the Departnent of Transportation perhaps
to do it or whatever, but they -- | don't
believe it is appropriate to tell the
applicant that they have to install this sign
I ndependently on property that they -- over
whi ch they don't have any control.

CHAI RPERSON M LLER: Ri ght . And
there seens to be sone problens with that as
wel | perhaps and I didn't think that we needed
to reach that, because DDOT could always do
t hat outside of the zoning process.

BOARD MEMBER MANN: That's right.

CHAl RPERSON M LLER:  Correct?

BOARD MEMBER MANN:.  Yes.

CHAl RPERSON M LLER:  Ckay.

BOARD MEMBER MANN:  Section 213.6
"The parking | ot shall be reasonably necessary
and convenient to other uses in the vicinity,
so that the likely result wll be a reduction
I n overall parking in neighborhood streets."

It is directly |ocated behind the McDonal d's
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just as it always has been and it's intended
primarily -- it is intended for use by
McDonal d's and it doesn't appear that that's
going to change in any regard fromits past
use.

213.7 "The majority of parking
spaces shall serve residential uses or short-
term parking needs of retail, service and
public facility usesinthe vicinity." Again,
iIt's going to be used by McDonal d's.

213.8 "Before taking final action
on the application, the Board shall submt the
application to DDOT." | just noted what
DDOT' s comments wer e.

Then there is, as | noted earlier,
sone special provisions in section 2301,
parking lots, that have to be net. "Parking
| ot shall conformto the foll ow ng provi sions:
Areas devoted to driveway access and parking
area shall be surfaced and mai ntained wth an
all weather surfacein additionto traditional

| npervious. It can also be pervious." That's
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going to be net.

"The parking |l ot shall be designed
so that no vehicle or part of the vehicle
projects over lot line or building line." W
recei ved pl ans that showthat that's not going
to be any problem

"No other use shall be conducted
fromor upon the prem ses. No structure other
t han attendant shelter shall be erected." And
It's only going to be used for vehicular
parking and for the trash receptacle. There
Isn't an attendant shelter or won't be.

“"No vehicular entrance or exit
shal | be wthin 40 feet of a street
I ntersection.” [It's, approximately, 110 feet
fromthe closest intersection.

"Lighting used to illum nate the
parking lot shall be arranged so that the
direct rays of the lighting are confined to
the surface of the parking lot." It appears
that's going to be done, as the light is going

to be downward directed.
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"The parking lot shall be kept
free of refuse and debris and shall be
| andscaped. " There is a requirenent that
| andscapi ng cover a mninmum of 5 percent of
the total area. The applicant, as they have
proposed it on their plans, is covering
significantly nore of the area than 5 percent.
| believe that it is 20 percent that 1is
pr oposed.

Regardi ng the provision that they
have to keep the parking lot free of refuse
and debris, well, first of all, that's a
requi renent of the Zoning Regul ations and,
second, it's also covered in greater detail in
the usage agreenent and the applicant also
provi ded their agr eenent W th their
| andscapi ng conpany that keeps these areas
cl ean anyway.

So | think that they have shown
their intentions to conply with that provision
of the regqgul ation.

CHAI RPERSON M LLER: VWere is the
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regul ation that it's supposed to be kept free
of refuse and debris? | seemto think that we
put that in as conditions in a |lot of these
orders.

BOARD MEMBER NMANN: Vell, ['m
| ooki ng under the O fice of Planning's report
and it says section 213.6. Oh, no, |'msorry,
2301.1(f). So unl ess they have paraphrased or
m sphrased the Zoning Regulation, |'m not
| ooking directly in the regulation. ['"'m
| ooking at the OP report. Shall we pull out
the regul ations and take a | ook?

CHAI RPERSON M LLER: But it just
goes to one of the things that we often
di scuss when we do these conditions, you know.
If it's already in the regs, do we need to put
it in the order? And it seens |ike sone of
these we do anyway.

BOARD MEMBER MANN: Ri ght.

CHAI RPERSON M LLER:  It's just so
they are out there for the public, | guess.

BOARD MEMBER MANN: I think it
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actual |l y shoul d be section 2303. 1(f), so there
appears to be a typo in the OP report.

CHAl RPERSON M LLER: | thought
maybe ny regs weren't updated. Ckay.

BOARD MEMBER MANN: Does that
answer your question?

CHAl RPERSON M LLER:  Yes.

BOARD MEMBER MANN:  Ckay.

CHAI RPERSON M LLER:  Thanks.

BOARD MEMBER MANN: And finally
section 2303.5, "The Board may require any
special treatnent of the premses that it
deens necessary to protect the value of
adj acent property.” And there was sone
di scussion regarding | andscaping and that it
be, you know, hardy and | ow nai nt enance and |
bel i eve sufficient additional information has
been provided showing that hardy and |ow
mai nt enance plants are going to be part of
this, part of the |andscaped area.

The O fice of Planning report did

go on to talk about sonething that's not
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really relief that has been sought, but they
di d di scuss section 721.3(s)(l1l) and that is
the dunpster. And the dunpster is going to be
in this masonry enclosure with a gate that
nmeets the requirenments of the Zoning
Regul ations. Soit's not sonething fromwhich
the applicant is seeking relief, but it is
sonmet hing wth which they are conplying.

And agai n, j ust the general
speci al exception test, Ofice of Planning
finds, and | agree, that the special exception
Is in harnony with the general purpose and
I ntent of the Zoning Regul ati ons and Maps and
that the special exception will not tend to
adversely affect the wuse of neighboring
property in accordance wth the Zoning
Regul ati ons.

As | said, there was testinony in
opposition to the application, although there
was not a party in opposition. But the
testinony that we heard nostly went to itens

regarding the operation of the MDonald' s
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itself and not the parking |ot per se.
Nonet hel ess, the reconfiguration of the
par ki ng | ot and several of the itens agreed to
i n the independent usage agreenent do go to
addr ess sone of those operational aspects that
were identified by the testinony I n
opposi tion.

Overal |, I believe that the
testinony in opposition that we heard i nsofar
as regard to the parking |lot has been
adequat el y addressed and | think the probl ens
have been mitigated or negated.

And that's everything that |
recol | ect about this case, Madam Chair. | f
you have additional information to add?

CHAI RPERSON M LLER:  Well, | just
want to note, | think this is an instance
where this property had cone out of conpliance
and i s now com ng into conpliance. And | want
to note that ny reading of the ANC report is
that they supported the application wth

conditions fromthe usage agreenent that the
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BZA determ nes i s appropriate and appli cabl e.

And so at the hearing we started
to go through those conditions and we're
spotting sonme that seemto go nore just for
usage agreenment which did not address really
the zoning issues before us and others that
were appropriate for our order. So | think
that you fully discussed the neeting of the
requi renents of special exception.

And | think, at this point, we
shoul d probably turn to conditions, because
think sone conditions are in order to ensure
that it operates in harnmony wth the
nei ghbor hood. And | guess in the |ast
pl eadi ng by the applicant, No. 34, at Exhibit
D, they submt proposed conditions.

| think that's what we were
saying. Sone conditions need to be addressed
W th our order. They can't just be in the
usage agreenent, because if we find that there
Is a condition that needs to be mtigated, it

should be in our order, because we don't know

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

what's going to happen wth the usage
agreenent, how long it's going to last or
what ever.

So | guess we could start |ooking
at their order and then see if there is --
what we think of those conditions and then if
there is anything el se we want to add.

BOARD MEMBER MANN: | think that's
appropri ate. And | thought that these
conditions that were proffered at Exhi bit D of
Exhibit 34 were pretty responsive to what we
had asked themto do and that was to try and
address things that were really responding to
Zoni ng Regul ations. | al so agree that perhaps
we can discuss whether or not sonme of these
need to be conditions, because they are in the
Zoni ng Regul ati ons.

CHAl RPERSON M LLER: Ckay. The
first condition, "The parking lot shall be
| nproved as shown in the draw ngs approved by
the BZA in its approval of Application No.

17618." | think that's pretty basic and we
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m ght as well -- you know, | think we should
| eave it in. | nmean, | think it's a given
that that's what they have to do. That's what
| was getting at before when | noticed the
| anguage dealing wth refuse and debris and
stuff, that sone of these -- it's in the
regul ati ons, but the public m ght not be fully
aware of the regs and this is a clean way for
themto know what conditions they need to be
under. So | have no objection to that.

BOARD MEMBER MANN:  Yes, | have no
obj ecti on.

CHAl RPERSON M LLER:  Ckay.

BOARD MEMBER MANN: | think that's
a good conment.

CHAI RPERSON M LLER: No. 2, "A
par ki ng spaces shal | neet appli cabl e st andards
W th respect to size and | ocation as set forth
in section 2115 and 2116 of the Zoning
Regul ati ons. "

BOARD MEMBER NMANN: Vell, vyou

could nmake the same argunent that you just
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made.
CHAI RPERSON M LLER:  Exactly.
BOARD MEMBER NMANN: It certainly
doesn't cont radi ct anyt hi ng In t he

regul ati ons.

CHAl RPERSON M LLER: Ri ght . I
think the only tinme that nmaybe we woul d steer
away from this is if there are so many
conditions that it becones nuddi ed, but okay.
Do you have an objection?

VI CE CHAI R ETHERLY: No obj ecti on.

CHAI RPERSON M LLER: Ckay. We can
| eave that in. Consistent wth 2303.1 of the
Zoni ng Regul ations, "The parking | ot shall be
designed and striped, so that no vehicle or
any part of a vehicle projects over any | ot
line or building line." | think that's the
sane rationale. Gkay. W can |leave that in.

No. 4 is different and | was
trying to look for the rationale for this one.
It says "The parking | ot shall be reserved for

t he excl usive and tenporary use of McDonal d's
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custoners and enpl oyees. Signs shall be
installed in the rear of the MDonald' s
buil ding and upon entry to the property
I ndicating that the property is reserved for
par ki ng by McDonal d' s custoners and enpl oyees
only."

Do you all renenber why? What
adverse condition that mght be geared to
mtigate?

BOARD MEMBER MANN: | don't think
that it was necessarily couched in the sane
way that if we were hearing a new application,
because this parking | ot had already been in
exi stence for sone tine. I think you could
al nost nmake the opposite argunent that if the
parking lot were to go away, then it m ght
create, you know, an i ncreased par ki ng hassl es
or, you know, nore difficult to find parking.

So by continuing its wuse, you
know, for the exclusive and tenporary use of
McDonal d's, then it continues to address the

par ki ng needs of MDonal d's.
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CHAI RPERSON M LLER:  Ckay. | note
that it is in the usage agreenent.

BOARD MEMBER MANN: Ri ght.

CHAI RPERSON M LLER  2(d). I'm
just trying to think why it should be in this
one.

BOARD MEMBER MANN: | do believe
that it 1s adequately covered in the usage
agreenent and that |'mnot certain that | can
make a really strong argunent that it
addresses wth particularity any of the
provi sions of the Zoning Regul ations that |
had just read. | understand the spirit of it,
but if you believe that it is adequately --
that because it's already covered i n the usage
agreenent, that you would not support this
condition, | wouldn't be opposed to that.

VICE CHAIR ETHERLY: And, Madam
Chair, | don't recall necessarily whether we
had testinony of any l|ength regarding non-
McDonal d's generated parking on the |ot.

Typically, the language of this type is
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per haps ai med at addressi ng rogue parking, if
you wll, or parking that's not associ ated
wth the use at issue here. But | don't
bel i eve anything was presented in the record
I n any substantial way to speak to that being
a consistent challenge with this particular
property.

CHAI RPERSON M LLER: Ckay. I
agree. So what | woul d suggest s that we not
include it, because we can't renenber how it
would mtigate sone adverse condition. And
it's in the usage agreenent, so it's covered
and they certainly canrestrict it. W're not
saying they can't. W're just not requiring
It. Okay. So we will strike No. 4.

No. 5 says consistent with 2303.1
of the Zoning Regul ati ons, "Landscaping wth
trees and shrubs shall cover a mninmmof 5
percent of the total area of the property as
provided in the draw ngs approved by the BZA
inits approval of Application No. 17618. The

| andscapi ng chosen and plantage shall be
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mai ntained in a healthy growing condition in
a neat and orderly appearance.”

Ckay. My concern with this is
that the applicants represent that, let ne
see, in their statenent of the application,
Exhi bit 27, approximately, 20 percent of the
total area of the property will be | andscaped,
including trees and shrubbery. And this
refers to neeting the mninum5 percent. So
that seens to |l ower the standard. So | would
want to delete the first sentence that says
that "Landscaping will cover a mninmmof 5
percent of the total area of the property.”

I believe the draw ngs are
supposed to reflect 20 percent of the
property. It says on page 4 of applicant's
statenment "Approximately, 20 percent of the
total area of the property will be | andscaped,
I ncluding trees and shrubbery." Il want to
check the drawngs, but | think it could be
changed to say, approxinmately, 20 percent of

the total lot area of the property will be
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| andscaped as provided in the draw ngs
approved by the BZA."

| think we just need to check
whet her that is shown in the drawings if we
were to do that.

BOARD MEMBER MANN: Wll, it was
al ways represented to us as 20 percent and |
don't think that we asked for a neasured
drawing to prove that the calculations were
correct. So |I've been working on the
assunption that the draw ngs and t he | andscape
plan that we saw indeed shows 20 percent
| andscapi ng.

CHAl RPERSON M LLER: Ckay. Why
don't we -- how about if we just say,
approxi mately, 20 percent of the total | ot
area of the property wll be |andscaped,
I ncluding trees and shrubbery. And then say
the |andscaping chosen to plant shall be
mai ntained in a healthy growing condition in
a neat and orderly appearance?

BOARD MEMBER MANN: | think that
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sounds fi ne.

CHAl RPERSON M LLER: Before we
| eave that area though, they submtted two
mai nt enance agreenents and | think we m ght
want to add themin here.

BOARD MEMBER MANN: And M. My
points out to ne that, indeed, the plans do
I ndicate, there is a general note that reads,
| andscapi ng provided 391 square feet and in
par ent heses 20. 8 percent.

CHAl RPERSON M LLER:  Good. Let's
put back in then the reference to as provided
in the drawi ngs approved by the BZA in its
approval of Application No. 17618.

BOARD MEMBER MANN: Ri ght.

CHAI RPERSON M LLER | would al so
suggest, | think we ought to consider the
mai nt enance agreenents that were submtted.
Tell me what you think about a condition such
as MDonald's franchise operator shal
maintain the |andscaping agreenent for

I nstall ation, pl anti ng and sem - annual
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mai nt enance of |andscaping as shown on

approved pl an.

BOARD MEMBER MANN: | don't have
any objectiontothat. |Is that to replace No.
67?

CHAI RPERSON M LLER:  Just let me--

BOARD MEMBER MANN: O is that in
addi tion?

CHAl RPERSON M LLER: No, | think
it would be in addition, but let me -- | was

pulling that fromtheir | atest pleadi ngs. Let
me just get that.

BOARD MEMBER MANN: It's certainly
consi stent wth what they have said they are
goi ng to do.

CHAI RPERSON M LLER: Ckay. I
guess | was just wondering, they refer in
their latest filing two exhibits and | don't
know how many exhi bits we want to refer to, so
now, |'m wondering if we should just say
sonet hing |i ke MDonald' s franchi se operator

shall maintain a |andscaping agreenent for
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I nstall ation, pl anti ng and sem - annual
mai nt enance of | andscapi ng.

And then their second one, while
you're thinking about that, is MDonald's
franchi se operator shall maintain agreenent
for daily and weekly regul ar naintenance of
| andscaping to include watering and weedi ng
and renoval of debris.

BOARD MEMBER MANN: | think the
mnimal wording is adequate, in my mnd,
because it is addressed nmuch nore extensively
I n the usage agreenent.

CHAl RPERSON M LLER  Ckay. Oh, |
have to | ook back at the usage agreenent then,
but we specifically asked for t hese
mai nt enance agreenents as recomended by
O fice of Planning.

BOARD MEMBER MANN: Yes, | guess
we had asked for those to be entered into the
record.

CHAl RPERSON M LLER: Ri ght.

BOARD MEMBER MANN: WAs it just to
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hel p us in our deliberations or do you think
it was our intention that they would be
referenced in the order?

CHAI RPERSON M LLER: | guess, in
ny mnd, | thought it was so that we could be
assured that this was going to be done. And
usually to be assured that it's done, you put
it in as a condition. So that's why |I'm
| eani ng that way. Were is it in the usage
agreenent ?

BOARD MEMBER MANN:  Wel |, what |I'm
referring to is page 3 of the usage agreenent
under section 4 maintenance and then there is
mai nt enance standards and it goes A through F.
It covers nore than just the parking | ot, but
It does talk to the mai ntenance for the -- |
don't know if it's the entire property, but
everything that the ANC was evidently
concerned about.

CHAI RPERSON M LLER: Ckay. I
guess this is one of the cases where | woul d

say that it should be in our order separate

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




95

from the usage agreenent, because it's very
specific to the maintenance of the parking
| ot .

BOARD MEMBER MANN: | have no
obj ection to that.

CHAI RPERSON M LLER:  Ckay. Ckay.
My final question, | think, on this one issue
t hough is the wording. Wen they submtted
their |andscaping agreenents they say that
they are going to have this agreenent. This
is on page 1 of the June 26'" filing, Exhibit
34. They say "lLandscape nmaintenance
agreenents between MDonald's franchise
operator and Montclair Landscaping for
I nstall ation, pl anti ng and sem - annual
mai nt enance and | andscaping as shown on
approved plan, Exhibit Cl1."

| guess | don't think we have to
go that far to refer to Exhibit Cl. That was
my question. If we just make it a condition
that they have a |andscaping agreenent for

I nstall ation, plantings and sem -annual
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mai nt enance of |andscaping. Al right. You
think that goes far enough? Ckay. | don't
think we have to dwell on this. W're going
to wite themup afterwards.

Ckay. So we would include these
two conditions, the sem -annual maintenance
and the daily and weekly mai ntenance. kay.

The next condition that that
application proposed is "The property shall be
kept free of refuse and debris. The trash
encl osure on the property shall remain | ocked
and securely covered when not in active use.
The trash enclosure shall be kept in a neat
and tidy condition." I'mfine with that.

Ckay. W do need to tal k about
the term

BOARD MEMBER MANN: Ch, yes, in
fact, we do. | neglected to nention that.

CHAI RPERSON M LLER: And | don't
know if there are any other conditions. I
just want to nmake sure that we don't forget

that we have to talk about the term Are
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there any other conditions?

BOARD MEMBER MANN:  No, | believe
that you've covered all the conditions
adequat el y.

CHAI RPERSON M LLER: Ckay. And
the rest, there are plenty in the usage
agreenment. kay. But the ones that we need
for this parking lot are in our order. Ckay.
Term | think the ANC was requesting 2 years
and O fice of Planning, did they suggest 57

BOARD MEMBER MANN: Ofice of
Pl anni ng recomended 5 years.

CHAl RPERSON M LLER:  Ckay.

BOARD NMEMBER MANN: And | would
support 5 years. | think, quite frankly, 2is
barely enough tinme to get through one
application before you start another. And
given the parking |ot has been in operation
for a very long tinme, and now there is this
new usage agreenent, which, you know, really
seens to address all the ANC s concerns, |

don't see any reason to go |less than 5 years.
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CHAl RPERSON M LLER: | agree. I
agree. Yes, they would have to turn around
and do anot her application pretty soon for 2
years and with all these conditions applying
to this property now and attention to it, |
think that 5 years is a reasonabl e anount of
tinme. Ckay. Anything else on this
application? Do we have a notion?

BOARD MEMBER MANN: It woul d be ny
notion then to approve Application 17618 of
Sylvia Kotz Realty Revocable Trust, for a
speci al exception to permt a surface parking
| ot under section 213 at 1629 Corcoran Street,
N W, and as conditioned in our, not
del i berati ons, but our discussion.

CHAI RPERSON M LLER:  Second. Any
further deliberations?

Al those in favor say aye.

ALL: Aye.

CHAl RPERSON M LLER: Al'l  those
opposed? All those abstaining? And would you

call the vote, please?
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MR MOY: Yes, ma'am  The staff
woul d record the vote as 3-0-1. This is on
the notion of M. Minn to approve the
application as conditioned, seconded by M.
MIller, also in support of the notion M.
Et herly. e have a Boar d Menmber
participating, but not voting. Finally, there
I s an absentee ballot from M. Hood, Anthony
Hood, who al so partici pated on t he
application, and his vote is to approve wth
such conditions as the Board may inpose, so
that would give a final vote of 4-0-1.

Finally -- no, go ahead.

CHAI RPERSON M LLER: | think in
this case, we do not have a party in
opposition, so that | would suggest that we
wai ve our rules and regqulations for a full
order of findings and conclusions and i ssue a
summary order in this case setting forth the
conditions. Gkay. Thank you.

MR MOY: The next and final

action of the Board is a notion for
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reconsi deration of Application No. 17446-A,
pursuant to section 3126 of the Zoning
Regul ati ons. The original application is
17446 of Paul i ne Ney, which was pursuant to 11
DCVR 3104.1, for variances froml ot occupancy
requi rements under 403, and nonconform ng
structure provisions under subsections 2001. 3
and 2002.4, to construct four residential
units above existing one story retail
structures in the R5-B District at prem ses
2160 t hrough 2162 California Street, N.W, and
that's in Square 2530, Lots 99 and 100.

On May 14'" of this year, the party
I n opposition, the Wodrow Cooperative filed
a notion for reconsideration, a scheduling for
a rehearing and a stay of the order pending
any reconsideration and/or appeal. And that
filing is identified in your folders as
Exhibit 99. The notion was tinely filed
meeting the 10 day filing requi renent deadli ne
pursuant to 3126.7.

After that, there has been a
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succession of filings. The first from the
applicant, the property owner, who filed an
opposition to the notion for reconsideration
and that filing is dated My 21, 2007,
i dentified as Exhibit 103. The Board is al so
in receipt of a filing from Wodrow
Cooperative. They filed a response to the
applicant's opposition dated June 1° of this
year, exhibit -- identified as Exhibit 105.

The applicant filed a suppl enent al
response dated June 28, 2007 recorded as
Exhi bit 107. Finally, there is a block of
filings from three other parties, who have
j oined wth the Wodrow Cooperative, they are:
The Sheri dan-Kal orama Nei ghbor hood Counci l
dated May 21, 2007, Exhi bit 102; The Sheri dan-
Kal orama Hi storical Association, Inc. dated
May 21%' and May 239, Exhibits 101 and 104,
respectively; and from GQuy MMchael, I11
letters dated May 21° and June 4'", Exhibits
100 and 106.

The Board is to act on the nerits
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of the notion as descri bed pursuant to section
3126. And that conpletes the staff's
briefing.

CHAI RPERSON M LLER:  Thank you. |
just want to go back and rem nd the Board,
which 1'm sure the Board renenbers, that
basically the day that we were deli berating on
the order in this case, it was brought to our
attention that there was newly discovered
evidence. And at that tine, we stated that
the record had already closed and it was too
| ate for us to consider that evidence, at that
time. And that a party could have the
opportunity to file a notion to reopen the
record after the order was witten, based on
t hat di scovery of new evi dence.

And | just want to refer to the
regul ations that we are dealing with in this
case. The first is 3126.4, which says "A
notion for reconsi deration shall state
specifically all respects in which the final

decision Is clained to be erroneous, the
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grounds of the notion, the relief sought.”

3126.6 "No request for a rehearing
shall be considered by the Board unless new
evidence is submtted that could not
reasonabl y have been presented at the origi nal
heari ng."

So | think that's where we are in
3126. 6. Though, the opponents have sought,
you know, t hree t hi ngs. One IS
reconsi deration of the order. Just to do
that, we don't need to reopen the record. Two
I's the rehearing, based on the new evidence.
And then the third thing that they are asking
for is a stay of the order pending any
reconsi deration and/ or appeal.

| think we should focus on 3126. 6,
t he reopeni ng of the record, because we could
reconsider the order in any event and that

doesn't require reopening the record. The big

Issue, as | see it here, is reopening the
record. And 3126.4 says -- | nean, .6 says
that "It shall be considered" -- "No request

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

shall be considered unless new evidence is
submtted that could not reasonably been
presented at the original hearing."

And t he opponents in this case say
that they could not have presented this newy
di scovered evidence at the hearing, because
they weren't aware of the evidence, that they
di scovered the evidence after the hearing was
over. And that evidence is the existence of,
what they characterize as, alarge residenti al
apartnent in the basenent space of applicant's
bui | di ng.

And t hey say that the significance
of this evidence is that applicant woul d need
to seek a use variance, which is a higher
standard to neet, and that would materially
af fect the deci sion.

Just to paraphrase, the applicant
seens to be saying that they could have
di scovered this earlier. | don't think that
was very well presented. This is in the

applicant's control and the opponents are
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saying that, in fact, the applicants
m srepresented the use of their building.

So anyway, | think, nunber one,
putting it out there that | don't see that
they could have discovered this evidence
earlier. It's not really wthin their
control. And they seemto have di scovered it
by happenstance and that it is the obligation
of the applicant to be honest and forthcom ng
wth the material facts of their property. So
| don't think that we should not hear the
opponents for that reason.

And then the applicants also say
that, if | can paraphrase it correctly, |
think that it wouldn't affect the outcone of
their case, because of the way they did their
calculations. And I'mreally not sure about
that. You know, and | have to say that | was
In the dissent on this and | certainly -- but
t hese i ssues were sonething that | consi dered
In ny dissent, but | just want to |l ay that out

t here.
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| do think when | was | ooki ng back
at the order as witten that it would change
some of our findings of fact and whet her t hose
findings of fact, you know, woul d change the
decision, for instance, No. 5 says "Both
buil dings wll be retained by the applicant,
but both are nonconformng as to use and
structure." WelIl, according to the opponents,
t he new evidence shows that that's not true.
That's one exanpl e.

Agai n, our finding of fact 35 goes
to -- it says that "the past use of the
existing building for comrercial purposes.”
Now, if, in fact, it was also used for
residential purposes, it would change that
finding of fact.

So | think that, to ne, it raises
guestions that rise to the | evel of reopening,
but | would like to defer to ny coll eagues on
this who really you signed off on that order
and it wasn't an order that | necessarily

signed off on, though I'm certainly allowed
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and supposed to consider the notion for
reconsi derati on.

VI CE CHAIR ETHERLY: | would be
nore than happy to weigh in, Madam Chair. |
wll reach the sane conclusion that you do,
but through an entirely different, shall we
say, wal k. I would also perhaps stand a
little perhaps nore on the point of the
reconsideration issue, as | think it's a
necessary procedural step that we shoul d t ake.

As you indicated, of course, you
were in the mnority, not that we normally
speak in terns of mnority and majority
opi nions here, we are not that institution a
little further up the street on 1% Street.
But be that as it may, initially | was left --
| et me just perhaps speak generally and then
l"'mgoing to try to kind of put this in the
context of what the opponent is seeking, but
"Il get to the conclusion first, which is
that | think the reconsideration is proper.

Wth respect to the request Kkind
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of onits face, | was initially kind of left
with kind of so what. And | don't nean that--
this is the second tine |I'msaying to you, |
don't nean that flippantly, but in al
honesty, | do not nean that flippantly. | was
| eft wondering whether or not this ultimtely
has any inpact on the relief that was being
sought .

One of the things that perhaps in
part answer to the question, but in part
perhaps highlighted the need to explore a
little further was, however, the submttal at
Exhibit No. 107 by the applicant. And |'m
going to read the rel evant portions into the
record that in part lead nme to believe that
the reconsideration is proper. And |I'm not
goi ng to speak to just yet kind of the context
and the scope of that reconsideration, but I
think those are also going to be very
I nportant issues here in terns of that
reconsi derati on.

My initial reaction again was
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somewhat of well, does it really matter? Was
It a material omssion or oversight on the
part of the applicant? The applicant's
subm ttal and response, agai n Exhi bit No. 107,
dated June 28'"" in relevant portion at its
first paragraph wites in response to the
Wbodrow s al | egati on:

"The Wodrow s allegation, the
purported apartnent in the basenent of 2162
California Street, N W, IS sonmehow
significant is wong. The Wodrow fails to
recogni ze that the basenent area of 2162
California Street was not included in the
calculations for the conversion of one
nonconform ng use to another. That is the
Whodrow s discovery of an alleged apartnent
has absolutely no bearing on the approval
granted by the Board of Zoning Adjustnent in
Case No. 17446. Consequently, the notion
shoul d be denied."

That's essentially the close of

the first paragraph. That initially had ne
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convinced and sold. If in fact there was an
omssion, was it material? Ddit materially
affect or inpact the relief that was being
sought ? \What perhaps confused ne was in the
second sentence or the first sentence of the
next paragraph.

"The applicant Is elimnating
entirely the office/art gallery space | ocated
in 2162 California Street, which is the
purported location of the 'undisclosed
apartnent."'" That sentence to an extent
somewhat underm nes the first sentence that |
read, because it raised a question for ne as
to so are we, in fact, doing sonething wth
space that's devoted to a conform ng use and
t hen, I n fact, converting It to a
nonconf orm ng use?

It created therefore enough of a
question for ne that | think a reconsi deration
IS appropriate. But in ny mnd, that
reconsi deration, and |I'm not yet speaking to

the issue of the stay, which as the Chair
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mentioned is a conponent of the relief that's
sought in the notion here, but just on the
| ssue of the reconsideration, | felt that that
creat ed enough of a question, because if there
I's conform ng use here that is bei ng changed,
| think that is sonmething that needs to be

clarified and needs to be clarified on the

record.

| am not convinced that, however,
It necessarily wll affect the ultimte
outconme, but | think there is enough of a

guestion there that a reconsi deration of sone
type, whether it's a rehearing, whether we do
It now, however we decide to do it, | think
It's appropriate enough to reopen and parse
that question out and at |east get a clear
answer on yes, there is conformng use here
that is being replaced by nonconform ng use.
Here is howit's being replaced, but, Board,
It ultimately has no affect on the relief that
we sought.

That could be a very short
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reheari ng. Qobviously, we nmay have two or
three different perspectives on the answer to
t hat question. And at the end of the day, we
may end up being at the sanme place, again,
with nyself and M. Mann voting in support of
the application or alternatively, it could be
argued that well, that does materially change
the relief here and we need to clarify that.

I'"'m not exactly sure yet what
exactly is going onin this apartnent space in
all honesty. The grainy pictures, the broad
and general sonetines specific descriptions of
what is happening there, who knows. Artists
can be a very interesting group of folk and
they can live in very different types of
ci rcunst ances. But | think there is enough,
again, not trying to be too flip or too
humorous with it, | think there is enough here
to support a reconsideration, so we get this
critical clarification.

But again, I'mstill |eaving open

that it may be the case at the end of that
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clarification it ends up being not nuch of
anyt hi ng. But that's where | stand on that
guestion. But the reason why | nentioned the
reconsi deration, MadamChair, is | thinkit is
an inportant first step to get to, because,
qui te honestly, the outcone that we reached in
the original verdict or in the original
hearing, if you wll, the original decision
was one that | supported.

So | don't want to step too glibly
over reconsidering, because | would -- if it
weren't for that question, that | think has
been validly raised, | would just as soon say
no, I don't want to reconsider it and | don't
want to reopen the record and get intoit. So
"' mperhaps being a little persnickety on the
procedural issue, but | woul d perhaps suggest
that the reconsiderationis aninportant first
step in terns of the notion.

My position would be to grant that
reconsi deration and then nove into di scussion

as to how we proceed with that. And in al
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i kel i hood, | would hazard a guess that it's
probably going to have to be are -- sone type
of limted hearing on the record in a very
focused and specific way. And again, |'mnot

yet going to speak to that issue of the stay,
which is perhaps a little nore conplicated in
terns of procedurally how we deal wth it.

But ultimately, |'m reaching the
sane perspective you are, Madam Chair, |'m
just getting to it in a little bit of a
different manner. Thank you, Madam Chair.

CHAIl RPERSON M LLER: It just
sounds | i ke we' re on the sane page, but you're
saying that it's alnbst a two step process
that we agree to reconsider?

VI CE CHAIR ETHERLY: Absol utely.

CHAl RPERSON M LLER: As opposed to
-- we're not -- you're not ready --

VI CE CHAIR ETHERLY: Absol utely.

CHAI RPERSON M LLER: -- to address
the other issues in the notion for

reconsi derati on?
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VICE CHAIR ETHERLY: From the
stand --

CHAI RPERSON M LLER: | mean,
usually we rul e on the notion, the whole thing
at once, the notion for reconsideration. W
| ook at the nerits of the notion. But |'m
just going to look at the rule again. W are
agreeing to reopen the record, which may
affect the decision, so, in fact, we are going
to reconsider the decision in light of what
may conme out of the hearing, right?

VICE CHAIR ETHERLY: But |'m just
parse -- | think | agree with you, but ['m
just parsing out the reconsideration step as
separate and distinct inthis process. | just
didn't want to just kind of step up, because,
you know, normally, occasionally and fromti ne
totime, there are tinmes when | disagree with
you and | just want to be sure that, you know,
| don't let you walk through that door too
easily.

But |I' mnore than happy to perhaps
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| ook to CAG or just, you know, visit our rules
just to be sure that I' mnot making a nountain
out of -- you know, a procedural nountain out
what should be just a little nole hill.

CHAI RPERSON M LLER: | don't think
the rules are real clear, but | think that
actually we are deciding to grant a
reconsi deration. W are reconsidering it and
reopeni ng the record.

VICE CHAIR ETHERLY: Correct.
Pursuant to 3126.

CHAl RPERSON M LLER:  26.

VI CE CHAIR ETHERLY: Correct.

CHAI RPERSON M LLER:  Right. GCkay.

VI CE CHAI R ETHERLY: Correct. And
| would agree that pursuant to 3126.6 that
there i s new evidence that has been subm tted
whi ch coul d not reasonably have been presented
at the original hearing. And that part |
agr ee whol eheartedly with your coments on t he
record with regard to that particular issue,

because | believe -- | just don't believe the
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record was very clear. ' m not necessarily
ascri bing, you know, or characterizing, you
know, how that om ssion occurred, but | just
don't think the record was clear at all on the
I ssue of this space in question.

So ny suggestion would sinply be
as our first step that the reconsideration
that | would nove to grant the notion for
reconsi deration of our order based on the new
evi dence.

CHAI RPERSON M LLER: | second
that. Are you on board, M. Mann?

BOARD MEMBER MANN: | am on board.
| think that M. Etherly has probably
repr esent ed ny Vi ewpoi nt much nor e
articulately than I could have regarding this
fairly conplicated | egal issue. But | think
that we are at the sane place on this.

CHAl RPERSON M LLER: Ckay. W can
vote on this and then talk further about how
to proceed. Well, wait a second. The only

thing is that al so wapped in this notion for
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reconsi deration and rehearing i s the question
of the stay. So perhaps we can address that
as well and then vote on it. No, you want to
vote on it?

VI CE CHAIR ETHERLY: Well, vyes,
because that gets -- definitely | agree with
you there, that gets rather conplicated. I
t hi nk once we act on the reconsi deration, then
we begin to grapple with okay, what does that
mean in terns of how we proceed to get this
clarification? And | would then suggest, you
know, there are a couple of different ways we
can approach that.

CHAI RPERSON M LLER.  Okay. Okay.

VICE CHAIR ETHERLY: And then
perhaps in that second phase of our
di scussion, we will get intothis issue of the
stay, because | think there are probably going
to be sone different interpretations on
whet her a stay i s sonething that has to happen
formally or whether it is sonething that

happens automatically by virtue of the fact
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that now we are reconsidering the order.

Because there is a question of
there is an order out there, so conceivably,
the applicant could run off and with all due
haste in the next 30 m nutes, do your thing.
But of course, that probably happens at the
applicant's risk considering the fact that
there may be a reconsideration. |'mgetting
way ahead of our conversation.

CHAI RPERSON M LLER: Go right
ahead.

VICE CHAIR ETHERLY: But in terns
of how |'m approaching this, we reconsider,
grant the reconsi deration, sothis application
I's back in front of us or the order is back in
front of us and then we begin to answer the
question of now that it is back in front of
us, what do we do with it and how do we nove
f orwar d.

CHAI RPERSON M LLER: Ckay. Just
procedurally, are you willing to -- are you

wanting to vote on the reconsi deration and t he
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rehearing as one notion? Because I|I'm
confortabl e doing that, but if you are not, we
can separate it.

VI CE CHAI R ETHERLY: I m
confortable doing that. | perhaps have a
di fferent perspective on how we approach the
reheari ng.

CHAl RPERSON M LLER: Ri ght.

VICE CHAIR ETHERLY: As ny
col | eagues may know, but --

CHAI RPERSON M LLER: | think we
shoul d di scuss that, but | just want to nmake
sure before we have a notion that if we're not
goi ng to vote separately, we can, maybe before
we vote on it, tal k about what this rehearing
woul d be limted to, because | think that that
I's one of your concerns --

VI CE CHAIR ETHERLY: Correct.

CHAI RPERSON M LLER:  -- outlining
how it should be Iimted.

VICE CHAIR ETHERLY: And hence,

part of ny desire was to keep it all very
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separate and cl ean

CHAl RPERSON M LLER:  Ckay.

VI CE CHAIR ETHERLY: Because each
one of these conversations could get fairly
I nvol ved.

CHAI RPERSON M LLER: Al right.
So you want to vote first that we would
reconsi der the application?

VI CE CHAI R ETHERLY: Just
reconsi der, correct.

CHAI RPERSON M LLER: Okay. Okay.
Then | would nove for reconsideration of
Appl i cation No. 17446-A.

VICE CHAIR ETHERLY: | think I
beat you to it, Madam Chair.

CHAl RPERSON M LLER  Ch, you did?
Ckay. Do we have a second?

VICE CHAIR ETHERLY: W had a
second.

CHAl RPERSON M LLER:  Ckay.

VI CE CHAI R ETHERLY: | nmoved. W

had a second.
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CHAI RPERSON M LLER:  Ckay.

VICE CHAIR ETHERLY: So | would
suggest let's vote.

CHAI RPERSON M LLER: Let's vote.
Al those in favor say aye.

ALL: Aye.

CHAI RPERSON M LLER: Al'l  those
opposed? All those abstaining? Ckay. Do you
want to call the vote?

MR MOY: Yes, ma'am  The staff
woul d record the vote as 3-0-2 on the notion
of M. Eherly to grant the notion for
reconsi deration, seconded by Ms. MIller, also
In support M. Mann. W have no Zoning
Comm ssi on Menber nor Board Menber
participating.

CHAl RPERSON M LLER: Ckay. Next
Is the notion for rehearing. Do you want to
address that now?

VICE CHAIR ETHERLY: | would be
nore than happy to just kind of offer sone

t houghts on that.
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CHAI RPERSON M LLER:  Ckay.

VICE CHAIR ETHERLY: Ckay. Now
that it's here, what do we do with it? Part
of ny desire before saying what | would Iike
to -- how !l would like to deal wth the fact
that it's hereis | think that the question in
front of usis -- the questions in front of us
are fairly specific and mnimal. And | nean
mnimal from the standpoint of really there
are only perhaps two to three questions.

One is what is happening in this
space now? \What's going to happen to this
space? Should the applicant be allowed to
nove forward? And does whatever happens to
that space, if it is a change, especially from
a conform ng use to a nonconform ng use, does
that materially inpact the relief that was
sought ?

I think those are generally
speaki ng the three kind of key questions that
need to be answered. Perhaps there are sone

addi ti onal ones, but | think those are ki nd of
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the big ones inthe room And for ne, | could
be just as happy dealing wth those today.
But | amnore than open to concerns about the
appropriate level of notice for all of our
participants to be prepared to adequately
argue and provide evidence as to the answers
to those questi ons.

So | am by no neans, committed or
highly notivated to do it today. |'m always
about judicial efficiency where appropriate,
but if it's nore appropriate for us to deal
wththisin adeliberate fashion, |'mopento
that. So those are, | think, kind of the key
t hree questions that are out there in front of
us, if not perhaps one or two nore. |'mopen.
l"mnot saying let's limt it, but I think the
rehearing, the reconsideration should be very
tightly focused, that's perhaps ny biggest
concer n.

BOARD MEMBER MNMANN: Ckay. I
agr ee. | would disagree with going forward

any way today, for the reasons that you just
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needs to remain focused and that not every
aspect of this case be opened up and that
sonebody try to reargue it.

CHAI RPERSON M LLER: | agree that
the rehearing should be I|imted to the
I npl i cations of the newy di scovered evi dence.
| think you said, M. Etherly, that, you know,
you wanted to know what was there today and
what will be there in the future. | think
it's inmportant to knowthe history of what was
there, you know, what was there at the tine of
the application, you know, because we're
talking about is there a change from a
conform ng use to a nonconform ng use. That
seens to be the issue.

And then, as you stated, how does
this new evidence affect the relief that was
granted in this case? Gkay. | think we are
al on the sane page then about the
limtations of the hearing tied to this

evi dence. It's not a hearing on everything
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that was |isted as concerned in the notion for
reconsi derati on. It's only related to the
new y di scovered evi dence.

Ckay. Did we vote on this?

VI CE CHAIR ETHERLY: No.

CHAl RPERSON M LLER  Are we ready
to vote on this or do you have nore to say?
Ch, as far as procedure goes, | can't possibly
see going forward today. The parties have had
no notice that they would be required to
address this issue or that they coul d address
this i ssue and they may want to have w t nesses
and docunents and so they need tine, the ANC
needs tinme to weigh in. So | would not be in
favor of going forward today.

VICE CHAIR ETHERLY: No, and |
woul d certainly add to the consensus on that.
| mean, again, | was flexible either way, so
" mnore than happy to just nmake it a conplete
consensus and woul d perhaps suggest that the
next step, it's not a notion on that, it

si nply woul d be | ooki ng to our schedul e to see
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when sonet hi ng coul d happen. And, of course,
there are a nunber of different considerations
that inpact that. So I'm nore than
confortable with that step, Madam Chair.

CHAI RPERSON M LLER: Ckay. I
t hi nk before | ooking at the schedule, we can
vote then on the notion to grant -- we can
vote on granting the notion for rehearing of
Application No. 17446-A with respect to the
new y di scovered evi dence.

All those in favor say aye.

ALL: Aye.

CHAI RPERSON M LLER:  All those in
opposed? Al those abstaining? Wuld you
call the vote, please?

MR, MOY: Yes, staff would record
the vote as 3-0-2. This is on the notion of,
was it, M. Etherly?

VI CE CHAI R ETHERLY: "Il be nore
t han happy to have made that notion and accept
a second fromM. Mann, perhaps we coul d just

follow the -- M. Mnn, if you would be so
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kind as to --

BOARD MEMBER MANN: | believe I
di d second that.

VI CE CHAI R ETHERLY: Excel | ent.

MR MOY: Ckay. Thank you very
much. That was on the notion of M. Etherly,
seconded by M. Mann to grant the notion for
a rehearing tothe limted specific questions
as described -- as discussed. Also in support
of the notion Ms. MIler and, of course, we
have no Zoning Conm ssion Menber nor Board
Menber participating. So as to the proposed
schedul e hearing date, would you like nme to
wei gh in?

CHAI RPERSON M LLER:  Well, | just
wonder if we should leave that for last?
Wuld that be all right?

MR MOY: That's fine.

CHAI RPERSON M LLER: Because we
still have one nore pending issue and that's
the question of the stay. They asked for a

stay of the order pendi ng any reconsi deration
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and/ or appeal. Ckay. Wth respect to our
reconsi deration, 3126.9 says "Unl ess t he Board
orders otherwse, neither the filing nor
granting of a notion for reconsideration or
rehearing shall automatically stay the effect
of a final decision."

And the question of a stay,
think, is generally governed by the rules for
a stay as set forth in Court of Appeals’
decision certainly where they talk about
i rreparable harm they tal k about |ikelihood
of success on the nerits. They tal k about
prejudice to parties. | can't renenber the
fourth one off hand.

But in any event, | don't think
that there is a case here that was nade of
irreparable harm or really Iikelihood of
success in the nerits necessarily. And again,
| was in the dissent on this case. But |
don't see that -- in fact, they didn't really
argue the el enents for a stay. They basically

just asked for one.
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You know, as far as irreparable
har m goes, the applicant can proceed at their
own risk, if they are -- if it's reversed and
t he applicant | oses and t hey have chosen to go
ahead and build anyway, then they woul d have
to tear down what they have built. So | don't
see irreparable harm there in this and it
wasn't really made, so | don't knowif others
feel differently, but I don't think the case
has been nmade for a stay.

VI CE CHAI R ETHERLY: No, | would
agree, Madam Chair. |It's perhaps an unusual
footing that we find ourselves on on that
particul ar i ssue, because clearly the grounds
for a stay are laid out in a fairly well-
devel oped line of jurisprudence, so | would
not be inclined to grant. And as you
I ndi cated, our regulations are very clear on
the i npact of a reconsideration.

That all being said, of course,
the nost inportant point, the mllion dollar

point is, of course, the applicant woul d take
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any further action with regard to noving
forward under the outstanding order at their
own peril. And that can be taken as it is.
So | woul d think the appropriate outcone woul d
be to deny the request for a stay. But
nevertheless, it is clear or it should be
clear to all parties that there is further
action that nevertheless wll be taking place
on this case one way or the other, so prudence
woul d probably dictate everyone maintaining
status quo.

But | don't think it would be the
appropriate step for this Board to mandate it
as the argunent was not nmade i n the subm ssi on
regardi ng the grounds for a stay. Thank you,
Madam Chai r.

CHAl RPERSON M LLER: Thank you.
That was very well said. M. Mann, do you

have anyt hi ng?

BOARD MEMBER MANN: | agree.
CHAI RPERSON M LLER: Ckay. I n
whi ch case, | would nove to deny the request
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for a stay.

VI CE CHAIR ETHERLY: Second it.

CHAI RPERSON M LLER: Furt her
deliberation? All those in favor say aye.

ALL: Aye.

CHAI RPERSON M LLER: Al'l  those
opposed? All those abstaini ng?

MR MOY: Staff would record the
vote as 3-0-2 on the notion of Ms. Mller to
deny the request for the stay, seconded by M.
Etherly, also in support of the notion M.
Mann. And agai n, no Zoni ng Conm ssi on Menber
nor ot her Board Menber participated.

CHAl RPERSON M LLER: Ckay. I
think, at this point, it would be appropriate
to ook at our schedule to see where we could
schedul e a hearing for the | imted purposes we
di scussed.

MR MOY: If the staff may, the --
again, as the Board is famliar, these hearing
dates are pretty full up through Cctober, but

sonetines there are sonme -- a few openings.
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Staff m ght suggest for the Board to consider
for the nmonth of July as a potential. W have
a case that's been withdrawn, July 24" in
t he norni ng, nunber one.

Number two, we have July 31° in
the afternoon for carryover cases. And nunber
three, what's ny nunber three? W're well
into Cctober, because |I'll have to be honest
Wi th you, beginning in the fall in Septenber,
we have -- the Board -- the staff office has
schedul ed appeal <cases in the afternoon
t hrough the nonth of Septenber and Cctober.

CHAI RPERSON M LLER: Ckay. Just
to recap. You are saying that on July 24'
and |'m| ooking at the schedule as well, that
we have a withdrawal in the norning, so we
have a space for that, correct?

MR MOY: Yes, nm'am

CHAI RPERSON M LLER: And what's
t he next date?

MR MOY: The next potential

schedul e date could be July -- the afternoon
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of July 31°.

CHAI RPERSON M LLER: Ckay. And
then the next date?

VR MOY: The  next dat e,
typically, |'m seeing three cases in the
norni ng and an appeal case in the afternoon.
If the Board would -- | nean, the norning
would be tight if you want to add a fourth
case, otherwi se, we're | ooking at October 23"
where we can add a third case in the norning.

My only note mght be that the
staff notes that there are parties in the
audience if the Board needs sone input in
terns of when they could be prepared to file,
nunber one. And nunber two, whether or not
the Board is desiring that when this opens for
limted hearing, if the Board would want to
I npose any tine limtations on testinony.

CHAI RPERSON M LLER: Ckay. Yes,

t hi nk our rul es provide that we can seek i nput
from-- testinony input from nenbers of the

audi ence. And we're basically finished with
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our neeting anyway, at this point. W're at
schedul i ng questions. So if there are parties
or persons involved in this case who want to
conme forward to discuss the scheduling, that
woul d be fine.

M5. BROMN: Good afternoon, Madam
Chai r.

CHAl RPERSON M LLER: Let's see.

MS.  BROM: Carolyn Brown on
behal f of the applicant. The July dates would
be fine with us and | m ght suggest that we
brief the issue for you prior to any hearing,
so we can get this fully flushed out and j ust
focus on the narrow issue that needs to be
addr essed.

CHAI RPERSON M LLER: Yes, thank
you. | was just thinking about that. Ckay.

MS. BEGGS: Kat hl een Beggs on
behalf of the California House/California
Court party who has joined this notion.
Sitting here today, |'m not sure what the

avail ability of the people who are w tnesses
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would be. | know that July tends to be, in
our city, a vacation nonth and so | guess |
would prefer the October nonth, because
everyone seens to be back in pocket at that
poi nt .

But | actually wanted to ask a
guestion is one of the points that the Board
made was that a |l ot of the facts at i ssue here
are ones that are peculiarly in the possession
of the applicant and especially her son who
has been her representative here for the
entire tine, "' m wondering whether he is
going to be here, so that we can ask the
questions that we all want to answers to.

| mean, as the Board seens to have
recogni zed one of our citizens accidentally
happened upon this apartnent, | nust say |I've
| i ved across the street fromthis building for
19 years and | had no idea that there was a
resi dence down there. And it was through an
odd set of circunstances that she happened to

cross it. Certainly, we would want her to be
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here to testify and again, | think it's right
t hat sone of these i ssues seemto need further
briefing.

CHAl RPERSON M LLER: Wai t . Who
are you saying you want to testify?

MS. BEGGS: Vell, Mrie Drisoll
was t he one who t ook what was described as the
grai ny photographs.

CHAl RPERSON M LLER: Vell, vyou
know what | think of it, it mght be hel pful,
| nmean --

M5. BEGGS: She could not be here
t oday.

CHAI RPERSON M LLER: Yes, okay.
" mnot sure whether we're going to need to go
there or not or whether the applicant is going
to stipulate whether or not there was an
apartnent use available or not. If so, |
don't anticipate a |ot of factual testinony.
It depends on what happens with the applicant,
at that point.

If the applicant were to just say
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okay, because they didn't deny it in their
response to the reconsideration/reopening
notion that there was no apartnent use, that
there was an apartnent use, so if that's not
going to be in dispute and maybe Ms. Brown can
address that a little bit, | don't know, then
it's really going to seemto turn nmaybe on a
| egal ar gunent.

M5. BEGGS: | woul d absol utely not
di sagree with you.

CHAl RPERSON M LLER: Ckay.

MS. BEGGS: Except for the fact
that the existence of this apartnent was
actively concealed. It was not -- and sitting
in front of me wth a bunch of pictures of the
basenent and they have -- you know, it goes
down to the detail of where the utility boxes
are and where the gas neter i s and sonehow t he
exi stence of a very large apartnent is omtted
fromthose draw ngs.

CHAl RPERSON M LLER: Ri ght.

MS. BEGGS: So whether -- | nean,
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to the extent we can get to the bottomof this
t hrough stipulations, | would be nore than
happy to do that.

CHAl RPERSON M LLER:  Ckay.

M5. BEGGS: I'"'m just concerned
that -- | nmean, this has been sonething that
| really think was hidden from us.

CHAI RPERSON M LLER: Ri ght . Ms.
Brown do you want to address that, because
we're trying to figure out what's going to
happen at this hearing.

M5. BROMN: W thout speaking with
the owner, | cannot stipulate to any facts,
but | can say that if we want to go forward on
the assunption that there is an apartnent use
I n the basenent for argunment sake, I'mfully
wlling to do that.

CHAI RPERSON M LLER: Ckay.
Because this goes to who needs to be here at
t he hearing, you know.

M5. BEGGS: O course, and we al so

need to know the length of tinme that it has
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been there and things |ike that.

CHAI RPERSON M LLER:  Ckay.

M5. BEGGS: Because there were
others of the regulations that, as | read
t hrough them and | don't claimto be any ki nd
of an expert on zoning | aw.

CHAI RPERSON M LLER:  Ckay.

M5. BEGGS: | have it from the
get-go here. But | understand that there is
a three year triggering point --

CHAl RPERSON M LLER:  Ckay.

M5, BEGGS: -- that we need to
know about . | nmean, it's not just whether
sonebody is living down there right now

There are a couple of other things that we
need to know.

CHAI RPERSON M LLER:  Ckay.

M5. BEGGS: Including things |ike
the size of the apartnent. | have no idea
what the answers to these are.

CHAl RPERSON M LLER: Ckay. Ms.

Brown, do you think that we could get to sone
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of that information prior to the hearing?

M5. BROWMN: Yes, but again, you
know, | cannot nmake any stipulations or
adm ssions on behalf of the owner.

CHAl RPERSON M LLER: Ri ght.

MS. BROM: Because | certainly
don't have that information personally. But
If we wanted to operate from a |egal point,
I"'mwlling to say let's assune that their
assunptions are correct, that the basenent has
been used as an apartnent for 10 years. And
If we start fromthat point --

CHAI RPERSON M LLER: So you're
wlling --

M5. BROAN:  |'m not concedi ng.

CHAI RPERSON M LLER: -- to say
that on behalf of your client that you can
make that assunption?

MS. BROMN: No. "' m not saying
t hat .

CHAl RPERSON M LLER:  Oh.

M5. BROAN: |'msaying that we can
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take the argunent froma different I evel, from
the ground floor up and not even have to
address the basenent. And whether or not it's
true that there is an apartnent in the
basenent, we're not going to say yes or no,

but at this point, obviously, |I can't, because

| don't have the authority to. | don't
personally know and | don't know what the
facts are.

But even if all those assunptions
are true, we can start fromthat point in our
brief.

CHAI RPERSON M LLER: | guess ny
questionis I'mtrying to figure out what you
are saying, because, you know, |'m sorry,
what's your nane?

MS. BEGSS: Beggs, B-E-G G S

CHAI RPERSON M LLER: B-E-G G S.
Ms. Beggs, are you saying that -- | understand
how you can make your argunent.

M5. BEGGS:  Um hum

CHAI RPERSON M LLER: But for M.
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Beggs to have the information to nake her
argunent, are you saying they can assune that
there was an apartnent there?

MS. BROWN: | guess two things.
First off, 1'll see what information | can
collect to docunent it. But even if | don't
have t he docunentation, I'mwlling tolet M.
Beggs start from the point t hat her
assunptions are correct.

VI CE CHAI R ETHERLY: See here is
what | think. Perhaps |let nme just take a step
back. | think the critical question wll be
for the opponents scheduling a date and a
time, such that you woul d have the ability to
present your w tnesses to help buttress your
argunent that there was sone type of apart nent
use underway in this basenent in question.

Part of what | think you were
successful with thus far was in your
subm ssions creating enough of, | don't want
to say a presunption, but you net a bar, you

know, kind of a mnimal bar illustrating
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enough facts here to suggest that there is a
question that needs to be sorted out.

| think in ny mnd | am taking
your comments, your testinony, M. Beggs, to
suggest that you would be concerned if Ms.
Drisoll were not available to provide her
experience or her interactions as she has had
themw th this space in question.

| amperhaps inclined to feel that
what you have submtted on the record is nore
than sufficient in that regard, because she
has provided fairly decent docunentation in
your subm ttal, painstakingly so outlining her
experience wth this space in question. And
then further, the submttal from M. Logan
also. So to an extent, and | want to be very
careful in ternms of how | walk, because I
don't want to necessarily inpute to you now
and your appl i cant, Ms. Br own, a
responsibility to rebut.

But to an extent, part of what |

think we will need to hear fromyou is after
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you have conferred with your client, with the
applicant, yes, there was an apartnent use
here, but here is why it is not nmaterial or
here is howwe think it does inpact the relief
and here is how we want to resolve it. That
may be part of your argunent versus,
obvi ously, what the opponents are going to
say, well, we think it has a very significant
I npact on the relief that was sought and here
I S why.

But | think we can do that w t hout
Ms. Drisoll, if it's the case that she can't
be here, because | think she submtted very
detailed testinony. So | think the critical
guestion from the Chair perhaps still is do
you feel that there would be, | don't want to
say prejudice, but do you feel that you woul d
be unfairly hanstrung or handcuffed in your
ability to present at our reschedule date if
it's one of those dates that Ms. Drisoll
woul d not be avail abl e?

I"'m trying to avoid kind of the
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let's assune or accept the argunent or
stipulate and | ' mjust trying to get to do you
feel that M. Drisoll and perhaps another
Wi tness are so critical to the case of the
apartnents existence that you just would not
really be able to nove forward wi t hout themif
we were to schedule one of those dates that
m ght not be avail abl e? Because | understand
your point. July is a tough nonth. August,
everyone goes by that tinme, but July is a
t ough nont h.

M5. BEGGS: July is actually fine
for me, but -- and some of this is that |
honest |y have had not enough tine to noodle it
t hrough. One of the things that |I'm hearing
counsel saying and | certainly saw it in the
| etter that we got after the cl ose of business
on Thursday is that it's irrelevant that this
apartnment was there all along.

And | guess the question that
I mredi ately junps to ny mind and | haven't had

time to really think through the Iegal
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I nplications of it is that why did you hide it
fromus? | nmean, you've got an architect who
shows us where the gas neter is, but he
doesn't show wus that there is a nmgjor
residential apartnent down there?

| think that that tells us that
they thought it was very significant and they
decided not to tell us about it. And fromny
standpoint, that requires -- what you are
telling nme is that's a legal issue, right?
And it mght be right is that I don't need
Marie Drisoll to conme in and tell you how she
happened upon this apartnent, because there
were lights on after and during a | ate night
dog wal k ki nd of thing.

| can understand why you are
saying that's not terribly significant to ne,
but what would be significant to nme and |
guess | ask the Board this questionis | would
like to hear the applicant's explanation for
this, because, frankly, | was shocked by this.

VI CE CHAIR ETHERLY: Right. Well,
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| think, and I'mdefinitely just speaking as
one Board Menber, let ne be very clear about
that. Part of what | think is the issue here
Is there clearly is a sense that sonet hi ng was
hi dden or not divulged and it should have
been. Part of ny response to that is | don't
think we necessarily need to answer that
question, because you got what you wanted.
You are back at the table now, so let's nove
forward and sort out what does it nean.

If in fact there was an apartnent
use there, what does it nean for the zoning
relief that is being sought? The issue of it
not havi ng been di vul ged or denonstrated at an
earlier point, we're here now.

M5.  MONRCE: Madam Chair, can |
just weigh in here? W're going to have a
rehearing. W don't need to rehash all this.
| think you should set a date, whoever is
avail able cones, and | think that at that
poi nt you guys will have the opportunity to

cross exam ne both sides. You nmake your case.
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And | don't want to get into a lot of
substance at this point, because nobody -- we
don't have the facts and we shouldn't really
be haranguing this. What ever date suits, |
think will --

CHAl RPERSON M LLER: Ckay. The
thing is that | just think it makes sense if
the parties know what to focus on and that
they are nost focused ahead of tine and then
we have a hearing that's, you know, focused.
And | thought M. Brown's suggestion of
briefing the issue was a good one, in which
case she would do it first, so that you would
know what their argunents are and then you
could respond to them

| think that that nmakes sense,
because as you poi nted out in your opposition,
in your notion for rehearing that troubling
questions were raised. GCkay. And it's about
this apartnent use. And then the response
seens to be that well, it doesn't affect the

outcone of the case anyway and it's a | egal
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| ssue.
Ckay. Personally, | nean, when
|"m | ooking at the order, | think the order

makes findings of fact that m ght not be true

If there, in fact, was a residential use
t here. So | would be interested in that
I nformati on. | don't know why it should be
hi dden. | nmean, if it was a m stake,

whatever, we really are not getting into, you
know, notives for that or, you know, we're not
assessing any penalties for whether they
di vul ged the information or not.

| think you just want to know, was
there an apartnent there? For how long? And
t hose ki nd of questions affect zoning issues.
And that's fine. And then you can nake your
argunent in response. And, you know, normal |y
we do just sort of |ike a hearing and whoever
can cone, come, but it seens to ne that, tel
me if I'mwong, that -- are you the nost
I nvol ved party in this case, so that if we

were to do this sooner, rather than later, no
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one would be prejudiced or you would have
enough tinme or this is a good tinme for you to
reach the issues.

MS. BEGGS:. | suppose --

CHAI RPERSON M LLER: |  know the
applicant is --

M5. BEGGS: -- of the two July
dates presented, | would prefer the 31° over
the 24'", because |'m not able to neet with
any of the other people in the neighborhood
yet. But | guess | do want to return to ny
ot her question and maybe | should ask the
Board, ask Ms. Brown t hrough the Board, is the
applicant's son going to be here to answer
t hese questions? Because as | say, these are
factual .

W di dn't know  about this
apartnment. | don't know how many people | can
bring in fromny nei ghborhood to say we didn't
know.

CHAl RPERSON M LLER: Ri ght . I

t hi nk, and, Ms. Brown, you can tell ne if you
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di sagree with nme, but | think what we want to
do i s get beyond the factual questioninto the
| egal question. Like |I think that hopefully
she wll tell you enough factually, so you can
t hen make your legal argunent. You know, we
don't have to wait to cross exam ne this guy
to see whether he was there.

| hope in Ms. Brown's briefing
they will say, okay, this was an apartnent.
Sonmebody -- we can get this down today.
Sonebody |ived there for so long, etcetera,
etcetera. And so, you know, don't get into
like well, why didn't you tell us. The issue
Is was there or wasn't there. GCkay. You w ||
get that before the hearing.

M5. BEGGS: Yes, | couldn't agree
W th you nore.

CHAI RPERSON M LLER:  Ckay.

M5. BEGGS: But |I don't hear --
what | don't hear fromM. Brown is that yes,
"Il give you that before the hearing or that

"1l give you the applicant. |'mnot hearing
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either of those things from her. And if |
did, I would feel totally confident.

CHAI RPERSON M LLER: Ms. Brown,
what do you think about that?

M5. BROAN: | have to consult with
ny client. But in any event, there wll be
enough facts in what | present to the Board in
nmy opening brief on this issue that the -- M.
Beggs and M. Matz can adequately respond to
it.

M5. BEGGS: Then what | woul d |ike
to do is | eave open the possibility of saying
there is not enough facts in what she has
presented to the Board. So far there hasn't
been and | have very little confidence that
there will be, given that she is saying that
she doesn't even know until she can talk to
her client.

CHAI RPERSON M LLER: No. | know
you need to talk to your client, but it just
bothers ne that, as a Board nenber, it puts

I nt o question sone of our findings of fact, so
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we need to revisit them So we need an answer
of what was the use there? WAs there a
conformng use, a nonconformng use? As |
said in ny deliberations, No. 5 | said that

both buildings are conformng as to use and

structure.

| nmean, if there is sonething
that's --

M5.  BROWMN: |  understand your
poi nt .

CHAl RPERSON M LLER: -- wong, you

know, we based it on the record.

M5. BROM: No.

CHAI RPERSON M LLER: So if there's
sonmet hing wong in the record --

IVB. BROMN: I under st and
conpletely and we will get the information.

CHAI RPERSON M LLER:  Ckay.

M5. BROMN: And nake sure that the
record is clear.

CHAl RPERSON M LLER:  Yes, please.

MR, MATZ: My nane is Harry Matz.
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| ama resident of the Wodrow and | think I
can speak for them W were the initial
noving party for reconsideration. Thank you
for your attention to this matter. | think
the only thing I would ask that Ms. Beggs has
not noted is, if | nmay nmake the request
t hrough t he Board, for an opportunity to enter
the prem ses, possibly to neasure and i nspect
them because to be quite honest, we are, at
this point, not able to credit everything that
t he applicant says about the property.

And so we want to trust, but
verify, to coin a phrase. | don't know if
this is unusual. | don't do this sort of
thing for aliving. But | wonder if you could
tell me if I"'mout of line, so be it, but --

CHAI RPERSON M LLER: You could
al ways ask, but | don't believe the Board has
authority to order that. But | do think the
burden is on the applicant, at this point, to
prove what the prem ses were used for, because

you have certainly raised the question, that's
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why we' re having the hearing and t he appli cant
has the burden of proof.

MR. MATZ: The only reason | ask
is it could -- | agree that nost of this is
going to cone down to the law. | nean, have
we put forward information that changes this
I nto a use variance case froman area vari ance
case? W had argued fromLincoln that it was
a use variance case. We apparently didn't
prevail .

The questi on IS does t he
conform ng use of the basenent make itself in
light of the intended m x-use in the future?
That's where we -- it nay cone down to square
f oot age on the basenent versus the, you know,
first floor. It may conme down to things |ike
that. That's the only reason | wonder about
this. It's certainly informati on we may want
to know.

M5. BEGGS: Can | actually nake a
procedural suggestion and maybe we can j ust

nove this along? Wat if we set dates for
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briefs and like |I don't know who -- Carolyn,
| don't know how | ong you need. Is it a week,
two weeks? And then we will respond and if in
our responses we don't have enough facts, then
| think that we're going round and round on
what ki nd of facts we need and we're not goi ng
to know that until --

CHAl RPERSON M LLER:  Ckay.

M5. BEGGS: -- she is able to talk
to her client.

CHAI RPERSON M LLER: Al right.

M5. BEGGS: And so --

CHAl RPERSON M LLER: What we can
do is set a date, but in setting that date,
we're considering a date that's pretty soon.
And | just want to nmake sure we don't have any
problens |ike, for instance, that the ANC
doesn't have tine to weigh in on this or
sonething |ike that or you don't have tine or
you don't have tine. Do you have any comments
on that?

M5. BEGGS: Well, we can tell you
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about the ANC, because | spoke with them at
the last neeting we had. | guess it was
probabl y Monday before | ast and t hey sai d t hey
are st andi ng behi nd their ori gi nal
recommendati on, which was to disapprove of
this project. And we w il get you that in
witing, that's the |east of --

CHAI RPERSON M LLER: Ckay. That's
fine.

MS5. BEGGS: -- that's the | east of

CHAI RPERSON M LLER:  That's fi ne.
And they can be notified and if they feel they
need to have a special neeting, they can do
that. Ckay. So you said the 31° is really
what you need?

M5. BEGGS: Vell, in terns of
putting up briefings, we're at the 3 now and
| think people --

CHAI RPERSON M LLER:  Ckay.

M5, BEGGS. -- are going to be

away for kind of a | ong weekend now. And so
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internms of if they are going to put in papers
and then we're going to put in papers, you
tell ne. | mean, | think it's |ooking nore
| i ke August, but if that's a downward for
you --

CHAl RPERSON M LLER: well, the
Board doesn't neet in August.

M5. BEGGS: Oh, okay.

CHAI RPERSON M LLER:  So that's the
t hi ng. It's either the 31°% or we go to
Cct ober .

M5. BEGGS: Either one of those is
fine with me, but | don't know whether that is
adequate tine to get the briefings in, which
seens to be the nost expeditious, the nost
judicious use of your tinme is to have this
presented i n paper.

CHAl RPERSON M LLER: Ri ght.

M5. BEGGS: Because --

CHAI RPERSON M LLER: And your
time, too.

M5, BEGGS: -- | think we all
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agree that a lot of this comes down to | egal
arguments.

CHAI RPERSON M LLER:  Ri ght.

M5. BEGGS: And not so nuch
factual ones.

CHAl RPERSON M LLER: Ckay. Let ne
ask you if we can expedite this. It's really
because of the Board situation. There are
only three of us here who sat on this case and
It takes three to nmake a decision. And M.
Mann won't be here on the 31°, unfortunately.
So nmy question is if we can make this happen
alittle quicker in order to have a hearing on
t he 24'"

Coul d the applicant, | guess, you
are able to probably do things nore quickly,
| think. Could you speed up the normal anount
of tinme that we give to file a brief in this
case? Could you do it, I think, if we did it
wthin a week? | know we're going in the
opposite direction. W usually start fromthe

date and work backwards, |I'm just trying to
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see if there is enough room

M5. BROAN: |'mjust | ooking at ny
schedule. | have hearings on the 9'" and the
10'" and the 11'", but | could, vyes, get

sonet hing in by next Tuesday.

CHAl RPERSON M LLER: Ckay. Ms.
Beverl ey, now, do you want to |look? | don't
know if we coul d go backwards or forwards, but
If Ms. Brown could get sonmething in by next
Tuesday, how much tine would there be left for
t he opponents to respond?

M5. BAI LEY: l"m sorry, Madam
Chair, what was the date that we are setting
t he schedule for?

CHAI RPERSON M LLER  We're trying
to -- this is pretty quick, but it's just one
limted issue. W're trying to see if we can
schedul e this case for the 24'"

MS. BAILEY: The 24'",

CHAI RPERSON M LLER: So that all
three of us can be here.

MR, MOY: Madam Chair ?
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CHAl RPERSON M LLER:  Yes.

MR MOY: If | may, one week woul d
take us to the 10'"" from the applicant, it
woul d be July 10'" and for other parties, the
following week would be July 17" The
following week after that is July 24"

V5. BAI LEY: My only concern is
woul d that be sufficient time for the ANC or
are we saying the ANC, there is not an issue
about the ANC neeting and getting the report
in to us?

MS. BEGGS: Again, |I'm going to
have to talk to them The last tinme we had an
ANC neeting, this matter was on t he agenda and
the consensus of the people present and the
ANC Comm ssi oner, we only have two, of the two
ANC Conmm ssioners who were both there, was
that they were standing by their prior voteto
di sapprove of the project. And | don't think
t hat anything has happened in the |last nine
days that's going to change that, but | can

check with Marietta and Sandy Pearletter.
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As | said, | don't think that's
the problem | think that getting the |egal
work done is nore of an issue.

CHAl RPERSON M LLER: Ri ght . How
about | think you could have a little nore
than a week to respond to this. By what date
would they need to get the response to the
applicant's filing then?

MS. BAI LEY: If the applicant's
response cones in on the 10'" of July, | woul d
push it as far as to July 19" for the
opposition to respond. If that would give the
Board sufficient tinme, you would only -- you
perhaps would get it that Friday. You would
get all of the information on that Friday if
it comes in on the 19'". You would get it on
the 20'" for your 24'" deci si on.

M5. BEGGS: What day of the week
is the 24'"?

M.  BAILEY: The 24" is on
Tuesday.

M5. BEGGS: That's a Tuesday?
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Ckay. Ckay.

MR. MOY: Madam Chair, | nean, for
the parties that respond to that Friday, that
Thursday or Friday, which is the 19'" or 20'"
don't forget the 24" is the hearing. It's a
limted hearing. It's not a Public Meeting
unl ess you were conbining that. But you can
have that or you can have that they are filing
| ater, which would be fine. It would not
| npact your --

CHAl RPERSON M LLER: | see. And
If they needed the weekend to go to the
Monday, you could -- we could get it on
Monday. We're not making -- yes, M. My is
just saying sonetines, you know, it's really
| nportant that we have a docunent |i ke before
t he weekend when we're actually going to have
a neeting and deciding the issue.

W're actually going to be only
havi ng the hearing on Tuesday, so that if you
needed t he weekend and we got your filing on

Monday norni ng, that woul d be enough tine for
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us to read it and be prepared for a hearing.
Do you think you would need that extra tine?
M5. BEGGS: W might, but | would

try to conmt to getting it to you by the

19'".

CHAl RPERSON M LLER  Well, that's
great .

M5, BEGGS: | guess | would I|ike
to have the parties agree that we wll email

one anot her our filing, so we don't have that
I ssue of waiting for the three days in the
mai | turnaround.

CHAI RPERSON M LLER: Ckay. (Good.

M5. BROMN:  Absolutely. And I'l
do ny best to try to get sonething in before
the 10'" to make sure that they have enough
time to respond.

CHAI RPERSON M LLER:  That woul d be
great. And then they would know whet her or
not they need to call any wtnesses at the
heari ng, etcetera. And would you Dbe
identifying if you are calling any w tnesses
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i n your brief?

M5. BROAN: | woul d be happy to if
we decide to call any witnesses at all.

CHAl RPERSON M LLER: Ckay. | just
think the nore informati on you share ahead of
time, the nore focused the hearing and the
nore easily you will be able to plan as to
what wtnesses you need to bring to the
hearing, if any, because it may just conme down
to a legal issue, which it should. Ckay.

M5. BEGGS: | couldn't agree with
you nore, Madam Chair.

CHAI RPERSON M LLER: Do you have
any ot her question on this then? Al right.

M5. BROMN:  No, thank you.

CHAl RPERSON M LLER:  Then it's set
for July. Do you want to recap, Ms. Bailey?

MS. BAI LEY: The property owner's
submission will be due July the 10'".  The
opposition wll have wuntil July 19'" to
respond. And also, the July 19'" date will be

for the ANC. Hopefully, they will be able to
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meet that deadline, July 19'" for the ANC

CHAI RPERSON M LLER: The record
will be left open.

M5. BAI LEY: The record wll be
| eft open --

CHAI RPERSON M LLER: They are
certainly not required or requested to --

MS. BAILEY: -- for the ANC, okay.

CHAl RPERSON M LLER: -- file
anyt hi ng, but they can.

MS. BAILEY: And then the 24'" the
Board will have a limted Public Hearing on
the application. This is July 24'"" for a
limted Public Hearing.

CHAI RPERSON M LLER:  And that wi ||
be in the norning.

M5. BAILEY: In the norning.

CHAI RPERSON M LLER:  Ckay.

M5. BEGGS: Should we cal endar
that for 9:00 a.m or 9:307

MR MOY: Madam Chair, to help you

inthat, | had -- the staff had asked earlier
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whet her or not the Board wanted to limt the
testinony at that hearing date, since it's a
limted hearing, but that's of your choosing.

MS. BEGGS: No, | promse we're
not going to bring in a boat |oad of
W t nesses. Il only want to know if we are
calling them what tinme we should tell themto
get here.

CHAI RPERSON M LLER: M. My,
t hough do you think it makes sense -- |' mnot
| guess ready to put onlimts, at this point.
There are limts in our regulations anyway.
But it is a pretty focused |imted hearing.
So does it make sense to have this one first
or last is ny question, | guess. Do you think
first, because it's a limted hearing?

MR MOY: Well, the staff can go
either way. It's up to you. W can deal with
It either way.

CHAl RPERSON M LLER  Ckay. W'l
put you on first. W'Il slip you in first.

M5. BEGGS: Thank you.
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CHAI RPERSON M LLER:  So t hat neans
-- well, not 9:00, | nean, 9:30 at the
earliest, 9:30.

M5. BEGGS: Very good. W'l be
her e.

CHAI RPERSON M LLER:  Ckay. Ckay.
Good. Ckay. Well, thank you very nuch.

M5.  BROMN: Thank you, Madam
Chair.

CHAl RPERSON M LLER: Oh, ny
goodness, do we have anything else on the
agenda for the Public Meeting?

MR. MOY: No, Madam Chair.

CHAI RPERSON M LLER:  Ckay.

MR MOY: | think that's it.

CHAl RPERSON M LLER: Then this
concl udes the Public Meeting.

MS. BAI LEY: Madam Chair, there
may be sone people in the audi ence who i s here
for the Public Hearing, so you may just want
to --

CHAI RPERSON M LLER: Ckay. Ve
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just concluded our Public Meeting fromthis
norning. And therefore, the Boardis goingto
take a break and get ready for the afternoon
heari ngs and we will be returning at 2:00. So
" msorry for any inconveni ence to people who
have cone here for a 1:00 hearing. |It's hard
to tell sonetinmes how long the norning is
goi ng to take.

So we wll be back fresh for the
heari ngs by 2:00.

(Wher eupon, the Public Meeting was

concluded at 1:10 p.m)
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