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P-ROGCGEEDI-NGS
2:13 p.m

CHAI RPERSON M LLER:  Thi s heari ng
will come to order. Good afternoon, |adies
and gentlenen, sorry to keep you waiting.
When our nornings run late, our afternoons
start late, so that's the reason for the
littl e del ay.

This is the July 3 Public Hearing
of the Board of Zoning Adjustnent of the
District of Colunbia. My nane is Ruthanne
MIller. |I'mChairperson. Joining ne today to
ny right is M. Anthony Hood, who sits on the
Zoni ng Conm ssion, and to ny left is M. John
Mann representing the National Capital
Pl anni ng Conmmi ssi on, and t he Mayor al
appoi ntee, M. Curtis Etherly, will be joining
us shortly.

Al so up here on the dias is Sherry
G azer fromthe Ofice of Attorney General.
Next to her is Bryan Stockton, who is an

internin the Ofice of Attorney General, and
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next to himis Beverley Bailey fromthe Ofice
of Zoni ng.

Copi es of today's hearing agenda
are available to you and are |ocated to ny
left in the wall bin near the door. Pl ease,
be aware that +this proceeding is being
recorded by a Court Reporter and is also
webcast live. Accordingly, we nust ask you to
refrain fromany di sruptive noises or actions
i n the hearing room

When presenting information to the
Board, please, turn on and speak into the
m crophone, first, stating your nanme and hone
addr ess. Wen you are finished speaking,
pl ease, turn your m crophone off, so that your
m crophone is no |onger picking up sound or
backgr ound noi se.

Al persons planning to testify
either in favor or in opposition are to fill
out two wtness cards. These cards are
| ocated to ny left on the table near the door

and on the wtness tables. Upon com ng
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forward to speak to the Board, please, give
both cards to the Court Reporter sitting to ny
right.

The order of procedure for speci al
exceptions and variances is as follows: One,
statenment and w tnesses of the applicant.
Two, Governnent reports, including Ofice of
Pl anni ng, Departnent of Public Wrks, DDOT,
etcetera. Three, report of the Advisory
Nei ghbor hood Conmm ssi on. Four, parties or
persons in support. Five, parties or persons
I n opposition. Six, closing remarks by the
applicant.

Pursuant to Section 3117.4 and
3117.5, the following tine constraints nmay be
mai nt ai ned: The applicant, appell ant, persons
and parties, except an ANC, in support,
I ncl udi ng wi t nesses, 60 m nutes collectively.
Appel | ees, persons and parties, except an ANC,
I n opposition, including wtnesses, 60 m nutes
collectively. Individuals 3 m nutes.

These tinme restraints do not
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I ncl ude cross exam nation and/or questions
from the Board. Cross exam nation of
W tnesses is permtted by the applicant or
parties. The ANCw thin which the property is
| ocated is automatically a party in a speci al
exception or variance case.

Not hi ng prohibits the Board from
pl acing reasonable restrictions on cross
exam nation, including tine limts and limts
on the scope of cross exam nation.

The record will be closed at the
conclusion of each case, except for any
materi al specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons nmust submt the
evidence to the Ofice of Zoning. After the
record is closed, no other information wl| be
accepted by the Board.

The Sunshine Act requires that the
Public Hearing on each case be held in the

open before the public. The Board nmay,
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consistent with it's rules of procedure and
the Sunshine Act, enter Executive Session
during or after the Public Hearing on a case
for purposes of reviewwng the record or
del i berati ng the case.

The deci sion of the Board in these
contested cases nust be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the Menbers of the Board in
conversati on.

Pl ease, turn off all beepers and
cell phones, at this tine, so as not to
di srupt these proceedi ngs.

The Board will make every effort
to conclude the Public Hearing as near as
possible to 6:00 p.m |If the afternoon cases
are not conpleted at 6:00 p.m, the Board wi ||
assess whether it can conplete the pending
case or cases remmi ning on the agenda.

At this tinme, the Board wll

consider any prelimnary matters. Prelimnary
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matters are those that relate to whether a
case wll or should be heard today, such as
requests for postponenent, continuance or
w t hdrawal or whether proper and adequate
noti ce of the hearing has been given. If you
are not prepared to go forward with a case
today or if you believe that the Board shoul d
not proceed, nowis the tine to raise such a
matter.

Does t he staff have any
prelimnary matters?

M5.  BAI LEY: Madam Chai r man,
Menbers of the Board, to everyone, good
af t er noon. St af f does not have any
prelimnary matters at this tinme. There are
sone, but they are case-specific and so |
woul d suggest that you take that up when the
case is called.

CHAI RPERSON M LLER: Ckay. I
woul d agree. Then would all individuals in
the audience who wish to testify today,

pl ease, rise to take the oath?
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MS. BAI LEY: Wul d you, please
rai se your right hand?

(Whereupon, the wtnesses were
sworn.)

MS. BAILEY: Thank you.

CHAl RPERSON M LLER: Wul d you,
pl ease, call the first case?

M5. BAILEY: The first application
Is 17659 and it is of the Metropolitan Police
Departnent, pursuant to 11 DCVMR 3103.2, for a
variance fromthe side yard provisions under
subsection 2500.2, to allow the installation
of an accessory structure, that's a 24 hour
manned security booth, serving the Mayor's
residence inthe RR1-B D strict. The prem ses
is at 4712 17'" Street, N.W, Square 2657, Lot
21.

Menbers of the Board, | placed
bef ore you a copy of the Affidavit of Posting.
The property was posted on 6/29/07. It was
posted four days prior to the Public Hearing.

As you know, 15 days are required, so it was
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not posted for the requisite 15 days.

CHAI RPERSON M LLER: Thank you.
Wuld the parties in this case, please, cone
forward to the table? Good afternoon, could
you identify vyourselves for the record,
pl ease?

VR. BLAND: [''m Conmm ssi oner
Ronal d Bl and, ANC-4C03.

MR, WLLIAMS: M nane is Law ence
WIllianms, with the Metropolitan --

COURT REPORTER: Could you talk
into the m ke?

MR, WLLIAVS: | believe I --

CHAI RPERSON M LLER: l'm sorry,
before you go, could you al so give your hone
address? Your address with your nane.

MR, BLAND: 1605 Buchanan Street,
N. W, Washington, D.C. 20011

CHAI RPERSON M LLER:  Thank you.

MR, WLLIAMS: M nane i s Law ence
Wlliams. M address is 15712 Chesw ck Lane,

Upper Marl boro, Maryl and. Wash -- Upper
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Mar | boro 20772.

CHAI RPERSON M LLER: You don't
have to give the ZI P Code, that's okay. But
are you representing the applicant in this
case?

MR WLLIAMS: Yes, | am

CHAI RPERSON M LLER:  Ckay.

LI EUTENANT DOUGLAS: Li eut enant
Angel a Dougl as, hone address, 518 15'" Street,
S.E., Washington, D.C

MS. DI AMOND: Shirley D anond,
Metropolitan Police Departnent, hone address,
2909 Davenport Street, N.W, Washi ngton, D.C

CHAI RPERSON M LLER:  Thank you. |
just want to first have you all address the
posting issue that Ms. Bailey raised. W can
wai ve that, but in order to do that, we just
need to know the facts surroundi ng that, why
It wasn't posted in the required tine.

MR, WLLIAMS: |t wasn't posted in
the required tine, because | really didn't

know that it had to be done within that 15 day
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time franme. And when | received notification,
| responded.

CHAI RPERSON M LLER: Ckay. And
then the other aspect of our decision on
wai vi ng goes to whether or not the public was
notified adequately, in any event, and per haps
the ANC Conm ssioner mght want to address
this as well.

MR. BLAND: W were not notified
Wi th respect to the posting. W did cone to
the Board of Zoning Adjustnment and got the
schedule for today's hearing, but we did not
see anything on the posting of the property.

CHAI RPERSON M LLER: Did you get
the witten notices on the application?

MR, BLAND: Yes.

CHAl RPERSON M LLER  Ckay. Al so,
the rules provide for a variety of notices, so
sonetines if one notice doesn't work out, the
public is still notified because of the other
means. So are you aware of anyone who wasn't

notified or any problens with this posting?
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MR. BLAND: No, |I'm not aware of
any problens wth respect to the nei ghborhood
not know ng.

CHAI RPERSON M LLER: Okay. Okay.
And do you have any objection to our waiving
t hat requirenent?

MR. BLAND: No.

CHAI RPERSON M LLER: Ckay. I
woul d suggest we waive that requirenent.
Ckay. I have the consensus of the Board to
wai ve that requirenent. So now, we are ready
to proceed with the application.

| just want to reiterate that you
need to shut off your m crophones unl ess you
are speaking, because it distracts from what
we hear fromthe person speaking. GCkay. o
ahead. Thank you.

MR WLLI AVS: The Metropolitan
Police Departnent is recomendi ng a vari ance.
Can you hear nme now? M light is on.

CHAI RPERSON M LLER: It's kind of

soft. Can you --
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MR, WLLIAMS: Turn the vol une up?

BOARD MEMBER MANN: Pull it cl oser

to you.

CHAI RPERSON M LLER: Yes, if you
just pull it a little closer, that would be
better.

MR W LLI ANVE: Agai n, t he
Met ropol i tan Pol i ce Departnent i s recommendi ng
a variance for the location of a security
booth in the side yard of the subject
resi dence, which is 4712 17'" Street, N.W, on
the condition that it shall be noved after it
I's used by MPD and is no | onger necessary.

The space provided does not all ow
space on the |l ot or the Mayor's resi dence does
not allow for us to place the booth in public
space.

CHAI RPERSON M LLER: Normal ly, it
woul d be put in public space, but --

MR WLLI AVS: It normally woul d
be put in public space.

CHAl RPERSON M LLER:  Ckay.
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MR WLLI AVE: But the space on
that lot, the configuration of the |ot does
not allow the booth to be placed on public
space.

CHAl RPERSON M LLER: Can you

explain that a little nore?

MR WLLI AVS: Well, vyes. I n
detail, |I have a copy of the diagram but |'lI
explain it. The Mayor's house sits in the

m ddl e of alot. You have residential streets
in front of his house and you have an all ey,
a 20 foot alley, behind his house. You have
a residential hone on the right and I eft side
of his house. There is absolutely -- | think
about 12 feet of actual space that could be
consi dered public space in front of his house
and none on the back or side.

CHAI RPERSON M LLER: So nornmally,
It's in public space and the only public
space --

MR, WLLIAMS: Wuld be --

CHAI RPERSON M LLER: -- wWth
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respect to this house is in front?

MR WLLIAMS: -- in front of his
house.

CHAl RPERSON M LLER: And what's
the problemw th putting it in front?

MR W LLI AMS: It does not allow
sufficient space to house the booth.

CHAI RPERSON M LLER:  Ckay.

MR WLLIAMS: The booth is | arger
than the space itself.

CHAI RPERSON M LLER: How big is

1t?

MR, WLLIAMS: The booth is about
9x 4x 8 I'msorry, it's 9 x 4 x 6.

CHAl RPERSON M LLER:  Ckay.

MR WLLIAMS: The actual space is
about 8 feet, wll not acconmodat e.

CHAI RPERSON M LLER: D d you want
to say any nore?

MR WLLIAMS: No.

CHAl RPERSON M LLER: Are there

questions from Board Menbers?
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VICE CHAIR ETHERLY: Thank you
very nuch, Madam Chair. Just very, very
briefly, because | think the record is very
full and conplete on this application. From
the standpoint of, and | want to be sure |
word ny question appropriately, because
clearly there are probably consi derations t hat
di ctate just how nuch i nformati on we get into,
and | want to be sensitive to that, of the
size of the booth, what is DC MPD s position
on the size of the booth?

Is the booth itself of a typical
size that is necessary for the level of
security that is being provided, i.e., you
can't make it smaller? The size is dictated
by other considerations that exist? Wuld
that be an accurate statenent in this case?

MR WLLI AVE: That's a very
accurate statenent, sir.

VICE CHAI R ETHERLY: Ckay. Thank
you, Madam Chair. Thank you, sir.

CHAl RPERSON M LLER:  Yes, | woul d
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like to ask a question and | certainly don't
want to cross over into, you know, security,
so you don't have to answer it necessarily.
However, just in our proceedings it raises a
question. Wen we're being asked to put on a
condition that it be renoved after it is used
by the MPD and is no | onger necessary. Can
you give us any ideas as to what does that
mean? Does that nean |ike soon after the
Mayor is no | onger Mayor or what does it nean?

MR, W LLI AVE: As soon as the
Mayor is no | onger the Mayor, that booth w |
be renoved, yes. |It's on those conditions.

CHAI RPERSON M LLER:  It's what?

MR, W LLI AVE: It's on those
condi tions.

CHAI RPERSON M LLER: Ckay. So

really --

MR WLLIAMS: At the end of his
tenure --

CHAI RPERSON M LLER: At the end of
his tenure, it wll be renoved.
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MR WLLI AMS: -- the booth wll
be renoved, yes.

CHAI RPERSON M LLER:  Ckay.

COMM SSI ONER  HOOD: Let me just
followup. |If for sake of discussion, if you
wanted to stay there, | don't know why, you
m ght want to use it for a shed or sonething,
but if you wanted it to stay there, then |
guess, Madam Chair, they would have to cone
back down in front of the Board, if they
wanted to continue to use that for sone ot her
purpose after he is no longer the Mayor.
Wul d that be an arrangenent or sonething he
may be able to enter into?

MR WLLIAMS: [I'mgoing to let ny

di rector answer that question.

COW SSI ONER  HOOD: " m just
curi ous. If he wanted to keep it there,
that's just ny issue. W're making it a

condition, but if for sake of discussion, if
t he Mayor, current Mayor, wanted to keep that

there, | don't know why he woul d, but he may
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want to use it for sonething else later, you
know, it may becone attractive and he may want
to keep it, then | know he woul d have to cone
down in front of us. Qoviously, it's
sonet hing he m ght not want to keep, but for
t he sake of discussion, if we put that in the
condition and he wants to keep it there, then
they will have to cone back in front of this
Boar d.

LI EUTENANT DOUGLAS: May | ?

MR. WLLIAMS: The booth woul d be
Gover nnment property and he woul d no | onger be
Mayor .

COWM SSI ONER HOOD:  Ckay.

MR, WLLIAMS: So it would have to
go back to the Governnent.

COW SSI ONER  HOQOD: | gotcha.
That's the difference. Thank you. Thank you,
Madam Chai r .

CHAl RPERSON M LLER: Yes, and
these may seem | i ke tedious questions, but,

you know, we do put tinme limts on certain
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relief. And sointhis case, if we put atine
limt on being for the tenure of the Mayor's
term if it ever -- would it ever be a problem
that oh, they mght need or he mght need
security longer than that and therefore we
shouldn't make it so specific to his term or
Is it that this is only provided for his term
as Government property and it will definitely
end at the end of his ternf

LI EUTENANT DQOUGLAS: Yes, the
Mayor woul d only receive security during his
time in office. Once that's over wth,
security does end i nmedi ately.

CHAl RPERSON M LLER:  Thank you.

COW SSI ONER  HOQOD: Anot her
guestion. |Is there going to be any like air
condi ti oner or sonething, anything running in
It, so it would have power, electricity and

everyt hi ng?

MR WLLI AVE: Yes, sir. The
booth has electric. It has ACunit. It has
a security systemas well inside. It's just

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

22

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

| i ke the normal booths you see around Capitol
H 1l for security guards.

COMM SSI ONER  HOQOD: Ckay. kay.
Al right. Thank you.

CHAI RPERSON M LLER:  Does the ANC
have any questions for the applicant?

MR. BLAND: No.

CHAI RPERSON M LLER:  Ckay. Thank

you. |f you are finished with your initial
presentation, we'll turn to the Ofice of
Pl anni ng.

M5. THOVAS: Good afternoon, Madam
Chair, Menbers of the Board. The Ofice of
Planning will stand on the record on this
matter. We recomend approval and subject to
the conditionthat it is renoved after it's no
| onger necessary. Thank you.

CHAI RPERSON M LLER: Now, it's the
O fice of Planning's analysis that accessory
bui l dings are only allowed in the rear yard
and that's why there is being a variance

sought. Is that right?
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M5. THOVAS:. Yes, that's correct.
Yes, and it couldn't be placed in the rear
yard, given the lot's configuration and the
| ocation of the house onthelot. Soit would
have been i npractical to place such a security
systemin the rear yard.

CHAI RPERSON M LLER: Is it because
It couldn't serve its purpose if it was in the
rear yard or is it because the rear yard can't
accommodate it?

CHAl RPERSON M LLER: | nmean, the
rear yard is |large enough to accommodate it,
but it couldn't serve its purpose functioning
fromthe rear yard to provide security to the
front of the residence at the sane tine for
deliveries, for -- you now, to examne
deliveries, exam ne access to the hone, to
provi de security for access to the hone and
all of that. It would have been inpractical
to place it at the rear of the house, because
the officer would have to |eave every tine

fromthe rear to cone to the front and that's
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CHAI RPERSON M LLER  So when it's
on the side, can they see both the rear and
the front?

MS. THOVAS: Yes, they can. I
believe they can from the security caneras
that is placed at the rear. They can see the
rear as well, but nost of the activity is

expected to take place at the front of the

property.

CHAl RPERSON M LLER: Oh, | see,
okay. So it's mainly so they can see the
front?

M5. THOVAS: Yes.

CHAI RPERSON M LLER:  And it can't
be placed in the front, right?

M5. THOVAS: Right. It can't be.
It would also affect the public space issue
putting it in the front of the property. It
will affect that regulation, so we thought
that the side yard was a better conprom se in

this i nstance.
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CHAI RPERSON M LLER:  And is there
any inpact on the nei ghbor on that side?

M5. THOVAS: None that we could
observe. W didn't see a window directly at
the other side of the -- there is a w ndow,
but there is sufficient space. |f you | ook at
the photograph, there is sufficient space
di fference between the booth and the house
next door and we received no conplaints from
t hat nei ghbor.

CHAl RPERSON M LLER: Any ot her
questions? Do you have a copy of the Ofice
of Pl anning report?

MR, WLLIAMS: Yes, | do.

CHAI RPERSON M LLER: Do you have
any questions for the Ofice of Planning?

MR, WLLIAVS: No, | do not.

CHAI RPERSON M LLER: Ckay. And do
you have any questions for the Ofice of
Pl anni ng?

MR. BLAND: No.

CHAI RPERSON M LLER:  Ckay. Thank
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you very nuch.

M5. THOVAS: Thank you.

CHAI RPERSON M LLER: At this point
then, it's time for the ANC | f you have
sonething you would like to testify to wth
respect to the application.

VR.  BLAND: Yes, thank you. So
that the record is conplete, the neighbors,
the 19 neighbors affected by this exception
were notified via US. Mil on May 14, 2007
and those residences were advised of the
petition, why the petition was necessary and
whet her or not they objected or did not object
to the position.

They wer e gi ven I n t hat
correspondence a return envel ope stanped and
it was returned to ne, the ANC office. | had
12 responses of the 19. There were 10
responses that did not object. There was one
obj ection and there was response that nmade no
preference one way or the other.

So we had an 80 percent favorable
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rate fromthe residents who did respond. O
the 19, we had a 63 percent response rate, so
based on that and the 80 percent favorable
response rate, | went to the Comm ssion and
this was before the full 4C Comm ssion on June
12", | recommended that the Commi ssion
support the request for the variance. The
Comm ssion voted unani nously to support the
request for variances, for the variance and
that's where we are as of right now.

CHAI RPERSON M LLER: Thank you.
What was the one objection to?

MR BLAND: Didn't say. Just on
the return to ne, there was -- you know, the
way | set it up, they were to clip off their
obj ect, not object. They did not give ne a
reason. The one who made no comment, he did
wite a one-liner and said the i ssue was noot,
because t he bui | di ng had been erected al ready.
And if you look at the record, the record
shows that the petition did not cone forward

until April. The Mayor was elected in
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Novenber and there was about a six nonth | ag
time.

And so the neighbor, he was not
angry, he was just saying bad way to do
busi ness. We shoul d have known about this
exception prior to the building actually
havi ng been put in place. So that was his
posi tion. That's why he didn't nmake any
preference.

CHAl RPERSON M LLER: Thank you.
Ckay. | also want to note that we do have in
our record at Exhibit No. 21 the report from
ANC-4C that does show a vote of 7-0-0 in
support of the application.

COW SSI ONER HOOD: Madam Chai r ?

CHAl RPERSON M LLER:  Yes.

COW SSI ONER  HOQD: You're the
chai rperson, right?

MR. BLAND: No, I'mVice Chair.

COW SSI ONER  HOQD: You're the
Vice Chair?

MR BLAND: Yes.
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COW SSI ONER  HOCD: Your nane
again is?

VMR,  BLAND: Bl and, Conm ssi oner
Bl and.

COW SSI ONER  HOOD: M. Bl and.
Comm ssioner Bland, you did the survey of
sendi ng out the stanp, you did all that?

MR, BLAND: Yes.

COW SSI ONER  HOQOD: Vll, | want
to applaud you for doing that. | don't hear
a lot of ANC Comm ssioners that do that, so
keep -- continue to keep doing the good work
you are doi ng, because you don't get paid for
It and to do that survey, | think, shows your
efforts and your concern of representing your
constituents.

MR. BLAND: Thank you. | do have
t he envel opes that were returned to ne, so in
case soneone wants to | ook at them

CHAl RPERSON M LLER:  Okay.  Any
ot her questions? Does the applicant have any

questions of the ANC?
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MR, WLLIAMS: No. Thank you very
much.

CHAl RPERSON M LLER: Ckay. l's
t here anybody el se in the audi ence who w shes
totestify in support or in oppositionto this
application? GCkay. At this point then, 'l
turn to you for any closing remarks.

MR, WLLIAMS: We would just |ike
to thank the Board for addressing this today
and hopefully we get approved. Hopefully we
get approved.

CHAl RPERSON M LLER: Thank you.
Ckay. | think that the Board is prepared to
del i berate on this today. | would nove
approval of application of the Metropolitan
Police Departnent for an area variance,
pursuant to 11 DCVR 3103.2, to allow the
| ocati on of an accessory building in the side
yard of a single-famly dwelling under
subsection 2500.2 in the R 1-B District at
prem ses 4712 17'" Street, N W

VICE CHAIR ETHERLY: Seconded,
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Madam Chai r.

CHAI RPERSON M LLER: Thank you.
This is a pretty straightforward variance
test, | believe. The first prong of that test
Is whether we have a unique or exceptional
condition on the property. And | believe the
fact that the Mayor is occupying this
resi dence does qualify for a unique and
exceptional situation and that there is a
practical difficulty in that the Mayor has to
have a security booth on the prem ses for
security and accessory buildings are only
al l owed under our regulations in the rear
yard.

And based on the analysis of the
Ofice of Planning, it appears that the
configuration of the rear yard will not allow
the security booth to be positioned, so that
It can acconplish what it needs to acconpli sh,
which is to house those -- to provide security
for the Mayor. And therefore, it needs to be

put on the side.
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There is no adverse inpact that
has been brought to our attention fromputting
It on the side. There have been no conpl aints
from any neighbors and it's actually for the
public benefit to be protecting the Muyor.

So that's ny analysis and | turn
to other Board Menbers for their points of
view on this. Anything el se?

COWM SSI ONER  HOQOD: No, | think
you wapped it up just fine, Madam Chair.

CHAl RPERSON M LLER: kay. Then
why don't we vote then.

All those in favor say aye.

ALL: Aye.

CHAI RPERSON M LLER: Al'l  those
opposed? Al those abstaining? And would you
call the vote, please?

M5. BAILEY: WMadam Chair, the vote
Is recorded as 4-0-1 to approve the
application. Ms. MIler nade the notion, M.
Et herly seconded, M. Mann, M. Hood support

the notion. Board Menber Loud is not present
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at this tine.

CHAI RPERSON M LLER: Ckay. ' m
going to revisit this notion. I was just
rem nded by ny col | eague, M. Etherly, that we
want to put a termon this variance and that
woul d be that therelief is for the termof --
for the tenure of the Mayor's term Do | have
t he consensus of the Board for that?

COW SSI ONER  HOQD: O should we
say --

CHAl RPERSON M LLER: Do you want
to discuss it?

COW SSI ONER HOOD: Wl |, ' mjust
curious. Shall we say until his term because
we know what's going to happen or should we
leave it up to the Metropolitan Police
Departnent to naeke that --

CHAI RPERSON M LLER: Ckay. W
started out hearing that, you know, when the
MPD -- for as long as the MPD determnes it's
necessary and that seened a little bit vague.

And so then we di scussed well, you know, if we
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say it's for the tenure of the Mayor's term
Is that limting it too nuch? And they said
no, that that's exactly the anount of tine
t hey woul d have this booth for.

COWM SSI ONER  HOOD: Ckay. Al
right.

CHAl RPERSON M LLER: So | think
better to be nore specific.

COWM SSI ONER HOOD:  Ckay.

CHAI RPERSON M LLER:  Ckay.

COW SSI ONER HOOD: Al right.

CHAl RPERSON M LLER: Al right.
Do we need to vote again? Ckay. It's the
consensus of the Board to approve the variance
wWth that term Ckay. And | would also
suggest t hat we waive our rules and
regul ations for a full order of findings of
fact and concl usions of |aw, since thereis no
opposition to this case, and issue a sunmary
order. Do | have the consensus of the Board
for a summary order in this case? ay. Al

right. Thank you very much. So an order w ||
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be com ng out very shortly. Thank you.

Ms. Bailey, we're ready for the
next case when you are.

V5. BAI LEY: Application No. 17629
of Robin A Pressman, pursuant to 11 DCWR
3103.2, for a variance fromthe parking space
requi rements wunder subsection 2100.7, and
pursuant to 11 DCMR 3104.1, a special
exception to allowa two-story addition to an
exi sting single-fam |y detached dwel | i ng under
section 223, not neeting the rear vyard
requi rements of section 404. The property is
| ocated inthe RR1-B District at prem ses 1501
Roxanna Road, N. W, Square 2766N, Lot 1.

There is a party request, Madam
Chair. It is in support of the application
and additionally, clarification may be needed
concer ni ng whet her a vari ance fromthe parki ng
space requirenent i s needed for this project.

CHAI RPERSON M LLER: l'm sorry,
where is the variance issue com ng fronf

M5. BAILEY: The applicant in his
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filings with the Board, there are several
exhi bits which indicate parking is required,
parking is not required, parking is required,
so it has been back and forth with that.

CHAI RPERSON M LLER:  Right. Ckay.
Thank you. Wuld the parties, please, cone
forward? And is M. H Il here? No. | see a
hand go up, but, okay, would you introduce
yourself for the record?

MS. PRESSMVAN: H, sorry, Robin
Pr essman. I'"'m the property owner of 1501
Roxanna Road, N. W, Wshington, D.C

MR, BLUM |'"m Daniel Blum wth
Landi s Constructi on.

CHAI RPERSON M LLER  Ckay. | was
just asking if M. H Il was here, because we
deal with party status first. And | think as
Ms. Bailey may have indicated, he filled out
a party status application, though it didn't
really appear that he wanted party status,
since he was in support, but if he were here,

he could speak for hinself, but he is not
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her e.

So we're going to accept that
application as testinony in support and not
grant him party status, because party status
woul d nean he would be participating fully in
this proceeding and he is not here to do that
anyway.

Ckay. So you can proceed. Do you
want to address the other matter that M.
Bai | ey brought up about the variance?

MR BLUM  Yes.

CHAl RPERSON M LLER:  Ckay.

MR, BLUM | also want to address
the matter of the special exception, if | may.
The matter of the parking variance i s based on
a m sunderstandi ng of the zoning requirenent
concerning i ncrease and i ntensity of use. And
| clarified the anbiguity in the Zoning
Regul ati ons with t he professional zoning staff
at DCRA and they say there is no need for a
vari ance for parking for this application. So

we notifiedthe BZA and wi thdrew that fromour
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application here.

CHAI RPERSON M LLER: Ckay. Right.
So you are here just for a 223. I's that
right?

MR. BLUM  Yes, but --

CHAl RPERSON M LLER:  Ckay.

MR BLUM -- even that is in
guestion. |If | could take a couple of m nutes
and just clarify, we have been -- we are a

design-build contractor. W have been wor ki ng
with Robin Pressman and M chael WMatthews
concerning this proposed addition. And it
seened like it was a pretty straightforward
speci al exception, but about 10 days before
t he hearing was to take pl ace here, | received
new i nformation that suggested that the BZA
application was apparently not necessary and
that our project could be approved as a
matter-of-right.

Just by way of background, we
applied for the hearing using the Zoning Sel f -

Certification wunder the supervision of a
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licensed architect and we felt it was a
straightforward case and we did not ask the
zoning staff at DCRA to independently review
t he application.

In the process of preparing ny
testinony for today, | spoke wth Ms. Xoon
Mac at the DCRA who expl ai ned t hat what we had
been calling a rear yard was actually a side
yard all al ong and poi nted out that according
to section 199.1, the definition for street
frontage with a corner lot, "The property
owner shall have the option of sel ecting which
Is to be the front for purposes of determ ning
street frontage."

And she said the deepest yard is
automatically declared to be the rear yard and
the shall ower yards are assigned as the side
yards. And she said it was irrelevant which
street carried the official address or the tax
record showed was the front of the house or
which side the mail is delivered to and that,

therefore, we could construct the proposed
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CHAI RPERSON M LLER: l'm sorry,
who is saying this?

MR, BLUM Ms. Xoon Mac, DCRA.

CHAI RPERSON M LLER:  Ckay.

MR BLUM And to ny right is just
a blowup of the plat show ng the existing
house in yell ow and t he proposed expansi on of
the footprint in the red color. And the yard
I n questionis the upper right -- to the upper
right of the house. Gven the |ate date of
this discovery and the fact that we -- M.
Mac' s superiors wer e unavai |l abl e for
corroborating opinion, we decided to cone to
the hearing and bring this newinformation to
your attention.

Al t hough, in the neantine, we have
al ready received a stanped approved plat and
drawi ngs for the building permt application,
whi ch were al so assigned and we forwarded a
copy of this to the BZA, but it was just seven

days before this hearing. And we would |ike
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as to whether the case should be heard,
whether it requires any further zoning
approval and we would be perfectly happy if
you considered it to be noot and agreed that
t he addition could be constructed as a matter-
of -right.

CHAI RPERSON M LLER Wl l, let ne
ask you, what other docunents are you waiting
for? | mean, you have the stanped and
approved plat. What el se do you need from
DCRA to proceed?

MR, BLUM  Well, just -- we just
have to conpl ete our building application, as
far as we know. But given the late date, we
want ed to make sure -- | guess as an abundance
of caution, we didn't want to cancel this
hearing, unless it was clear that that's what
we shoul d do.

And just in talking with the other
District enployees involved, it wasn't clear

whet her we shoul d just go ahead and cancel our
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application or just bring this to your
attention to the Board, so that's what we have
done.

CHAI RPERSON M LLER Um hum  And
Ms. Xoon Mac, what positionis she in at DCRA?
s she a zoning specialist?

MR BLUM  Xoon Mac?

CHAl RPERSON M LLER:  Yeah.

MR. BLUM Yes, she is a reviewer,
a zoni ng revi ewer.

CHAI RPERSON M LLER: Ckay. Good
nor ni ng, good afternoon, M. Wods. | was
wondering if you have an opinion on this
before the Board ventures one?

MR WOODS: Well, good afternoon,
Madam Chair, Menbers of the Board. Wth
respect to the first i ssue, which was parki ng,
the Ofice of Planning agrees wth the
applicant that they are not intensifying the
use. It's going to stay a single-famly
det ached hone and so they didn't need to cone

in for that.
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Wth respect to which is the side
yard or rear yard, this issue didn't cone to
our attention until after the Planning report
actually was sent over to you all. When |
received a call fromthe applicant and we sat
and had a conversation and he directed ne to
the definition section of the Zoni ng Regs and
It appears, to ne, that his direction from
DCRA woul d actually be accurate.

But | think that that would have
to be a determnation from the Zoning
Adm nistrator or from-- direction from the
BZA. But fromreading the definition, it does
seemas if a corner lot can actually choose
which is their rear and which is their side.
But | would not be the one that would nake
t hat determ nation.

W did go ahead and since we
didn't -- since this didn't cone to our
attention until after the staff report was
witten, we did go ahead and submt it,

reconmendi ng approval of the speci al exception

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

44

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

45

based on their needing the special exception
for the side yard.

CHAI RPERSON M LLER: Thank you.
Ckay. |'"m just going to air what we were
tal ki ng about. Basically, we don't give
advi sory opinions and we are usually | ooking
at sonet hing that has been briefed before us.
| nmean, what you are saying sounds right and
you' re not going to need zoning relief if DCRA
I S nmoving your application forward.

And this application nay be not
really appropriate if it's being determned a
different way. So but we don't want to
| eopardi ze, you know, your plan since it |ooks
| i ke, based on the record in any event, you
shoul d be able to nove forward.

But just so that this is -- I'm
going to throw this out to you, because we
don't want to, you know, jeopardi ze your case,
you know, when DCRA does sonething different.
| don't know. So far they have given you an

okay. Usually, you know, they will stop you
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and send you to us if they think zoning relief
I S necessary and you just kind of junped that
by sel f-certifying.

So we were wondering if we m ght
postpone this case and let you withdraw it
once you are sure, this is just an option and
I'"I'l take any feedback you want to give ne, we
could schedule it for another date, the
hearing and you could withdraw it, unless
sonet hi ng occurs that you have to cone forward

on the case.

If that's too conplicated -- we
just feel |ike your special exception really
may not be needed and -- based on the

different reading of how your property is
| ooked at.

M5. PRESSMAN: My | ask a
questi on?

CHAl RPERSON M LLER:  Yes, yes.

M5. PRESSMVAN: Because |'m stil
trying to get ny head around understandi ng t he

nuances.
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CHAl RPERSON M LLER: Ckay.

M5. PRESSMAN: If we wthdraw,
what el se and perhaps -- |'m sorry, Daniel,
you can even answer this for nme. \Wat else
are we still waiting on, do we need, to nove
forward beyond t he obvi ous permts, but by way
of approval, are we okay to nove forward based
on the certification we have at this point?
I s that what you are suggesting?

CHAI RPERSON M LLER: What we are
saying is we're not encouraging you to
wi t hdraw yet, because we want you to nmake sure
that you are all set in the DCRA process
bef ore you | ose your opportunity for your case
to be heard. That's why | was aski ng you what
Is left for DCRA to do.

It sounds |ike you have already
gotten the sign-off, but if you want, what we
are saying is instead of going forward on the
case that would really -- it may not be
appropriate, that you mai ntai n your place here

in the event sonething goes wong at DCRA,
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based on, you know, how you have been led to
view this.

And |'m wondering how | ong woul d
that be? Wien will you know for sure? W
don't know what you are waiting for.

MR BLUM Yes, we -- as far as |
know, we don't need any kind of zoning
approval beyond what we have al ready got. So,
you now, with Ms. Pressman's concurrence, |
woul d accept your suggesti on.

CHAI RPERSON M LLER: Do you want
to withdraw now or do you want to hold it in
abeyance? If you are confident about
w t hdraw ng, you know, you can w thdraw now.
W just didn't -- we don't know what's out
there for you.

MR BLUM  Well, | would like to
accept your suggestion to postpone it in the
event sonet hi ng unexpected happens, we coul d
al ways conme back and request the relief that
m ght be required.

CHAI RPERSON M LLER: I nmean, we
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haven't really -- we don't usually do this.
And the only reason | ' mpossi bly suggesting it
I s because it sounds |like you said this just
happened right before the hearing. You
haven't had a chance to really nmake sure. Do

you have sone comments?

COW SSI ONER  HOQOD: I was
concurring. | would think that we were
| ooki ng at -- we were tal ki ng about two weeks,

but we may want to revisit that and give them
alittle nore tine, but we do need to have a
time certain.

CHAl RPERSON M LLER: | agree, yes.
This norning we were | ooking at our cal endar
and we had a space on July 31°" and also the
Board takes a recess in August, so if you
think you can know before the 31°, we could
tentatively put this caseininthe event that
you m sunder st ood DCRA or sonething |ike that.
But the sooner you know for sure, the better,
because we would really -- we mght put in

anot her case.
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MR BLUM | accept.

CHAI RPERSON M LLER:  Ckay.

M5. PRESSMAN.  Okay. Thank you.

CHAl RPERSON M LLER: Ckay. So
this case would be postponed until July or
continued until July 31%. And the applicant
wll notify the Board if it intends to
wi t hdraw before that date.

M5. PRESSMVAN:  Ckay.

CHAI RPERSON M LLER: Thank you.
Ckay. Good luck. You can cone to the table.
Can you? You don't want to be on the record?

MS. LEW S My nanme is Elizabeth
Clark Lewis. | live at 1520 Roxanna Road. M
guestion sinply was i f there is a
continuation, will the nei ghbors be notified,
so that if we want to cone to speak, at that
time, we wll be permtted? WIl we be
permtted to cone?

CHAl RPERSON M LLER: That's a good
guestion. Ckay. This case is being continued

as of nowto July 31°. Let nme just see where
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in the -- well, |I'"m not sure whether it's
norni ng or afternoon, at this point. It wll
be posted on the website. If it is withdrawn,
that should al so be indicated on the website.
Am | correct? Ckay.

Ms. Bailey, we're ready for the
next case when you are.

MS. BAI LEY: Application No. 17630
of Gerald H Bass, pursuant to 11 DCVR 3103. 2,
for a variance from the floor area ratio
requi rements under section 402, a variance
from the |ot occupancy requirenents under
section 403, a variance from the rear yard
requi rements under section 404, a variance
fromthe court requirenents under section 406,
and a variance from the nonconform ng
structure provisions under subsection 2001. 3,
to construct a garage and a deck addition for
an existing single-famly row dwelling at
prem ses 1831 19'" Street, N.W The property
I's al so known as Square 132, Lot 201 and it is

Zoned R-5-B.
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CHAI RPERSON M LLER: Good
af t ernoon, woul d you i ntroduce yoursel ves for

the record, please?

MR CGELL: Good afternoon,
Chai rperson Mller. This is -- ny nane is
Steven Gell. Wth neis Jerry Bass, the owner

of 1831 19'" Street, and the architect, Jack
Br ady. Now, Jack has not been sworn in.
Jerry has. I wonder if your rules would
require himto be sworn in, at this point?

CHAl RPERSON M LLER: If he is
going to testify, he should be sworn in, um
hum M. Bailey, do you want to swear himin
now?

MS. BAI LEY: Wul d you, please,
rai se your right hand?

(Wher eupon, t he W t ness was
sworn.)

MS. BAILEY: Thank you.

MR GELL: Thank you. | assune
the Board now has a copy of the Advisory

Nei ghbor hood Comm ssi on 2B statenent or letter
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and | would appreciate it if the Board could
consider that or waive the fact that it was
not in wthin the tinme period that's required
by the regulations and then be permtted to
give great weight to it, because there was a
7-1 vote in favor of the project.

CHAI RPERSON M LLER: | don't think
we have it. Ms. Bailey, is there an ANC
report? |s the ANC here? No?

MR CELL: | don't believe they
are, no.

CHAI RPERSON M LLER: Ckay. I m
going to read this and it's kind of out of
order, but while we're waiting for Ms. Bailey
to make the copi es, because the Board Menbers
didn't get this.

MR, CGELL: | appreciate that. And
| think it was emailed last night, so |

under st and.

CHAI RPERSON M LLER: Ckay.
Because we will need --
MR CELL: It's going to really
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press the staff.

CHAl RPERSON M LLER: Ri ght.

MR GELL: But it did cone in.

CHAI RPERSON M LLER  Ckay. \Well,
we need to waive our rules to accept it today.
Sol'll read it in the neantinme. It says "At
Its regular neeting on June 13, 2007, the
Dupont Crcle Advi sory Nei ghbor hood
Conmi ssi on, ANC- 2B Conmm ssi on, consi dered the
above referenced application for variances for
a garage and deck addition to an existing
single-famly row dwelling at 1831 19'"
Street, NW

Wth 7 of 9 Conmmssioners in
attendance, a quorumat a duly noticed public
meeti ng, the Comm ssi on approved t he fol | ow ng
notion by a vote of 6-1. ANC 2B supports BZA
Application No. 17630 by Gerald Bass for
vari ances for a garage and deck addition to an
existing single-famly row dwelling at 1831
19'"  Street, NW Conmi ssi oner M ke

Silverstein is the representative on this
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matter and may be reached," whatever, okay.

So we need to waive our rules to
accept this into the record and | woul d nove
that we do so, sinceit's inportant to get the
views of the ANC

COMM SSI ONER HOOD:  Second.

CHAl RPERSON M LLER: And there's
no prejudice that | can see to any party.
Ckay. So this will be considered waived into
the record and given great weight, because it
appears to neet all the requirenents for great
wei ght under our regqgulations. Ckay.

MR, GELL: Just for the Board's
i nformation, | think some of the confusion was
caused by the fact that there was no Single
Menmber at that tinme for that District. The
spot was vacant, but anyway, it was finally
done.

CHAI RPERSON M LLER: Do you nean
t hat because there wasn't a Si ngl e Menber t hat
that person didn't take care of getting it to

the BZA? There was nobody to -- | nean,
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because they net June 13'". Do you have any--

MR GELL: | beg your pardon?

CHAI RPERSON M LLER  Well, it has
been over a week since they net.

MR, CELL: Right.

CHAI RPERSON M LLER: So |I'm just
aski ng what you t hi nk because they didn't have
a Single Menber, what's the --

MR CELL: |'"'m assum ng that a
Si ngl e Menber woul d have nmade sure that it got
done. Apparently, it slipped through the
cracks.

CHAl RPERSON M LLER: Ckay. They
don't have a Single Menber for this?

MR, GELL: It was unintentional.
No, there may be one now.

CHAI RPERSON M LLER:  Ckay.

MR CELL: | think sonebody has
been voted in.

CHAI RPERSON M LLER: kay.
What ever. Ckay.

MR CELL: |I'm-- actually, let ne
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begin by introducing Jerry Bass who has a
statenent and | think many of the facts wll
cone through that statenent, rather than have
me reiterate it. And then Jack Brady wll
take you through the plans and then I'l| have
sone conments.

CHAI RPERSON M LLER:  Thank you.

MR, BASS: kay. Thank you. And
good afternoon, Madam Chair person and Menbers
of the Board. M nane is Jerry Bass. | live
at 1831 19'" Street, N W I'm a native
Washi ngt oni an and we have lived in our house
now for about 16 nonths. Il work as an
Associ ate Vi ce Presi dent for George Washi ngton
Uni versity.

Qur house is a townhouse near the
Washi ngton H lton. | have asked the BZA for
variances in order to build a garage for two
cars and an outdoor patio deck on the roof of
the garage in place of our current snall,
undesirabl e patio fence and two paved par ki ng

spaces. Al the work will be on the alley at
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the rear of the house and will not be seen
from 19'" Street.

In order to acconplish this, we
need speci al exceptions and | won't reiterate
t hem | think they were stated before and
kind of long. Qur next -- our two next door
nei ghbors to the north were granted a near --
nearly exactly the sane variance and
exceptions about 15 years ago by the Board.

In fact, part of the problem we
have in enjoying our backyard is due |argely
to the fact that these neighbors' garages
basi cal | y shade ny house, ny yards and ny area
nost of the tine and the snall yard that we do
have is considerably below the neighbors'
structures. | think you have a picture kind
of of that there and these are the two garages
t hat were added back in about 1990.

And basically, what |'mattenpting
to do is just continue on the sane thing and
actually use their side as a sane kind of yard

as the sane as mne and do exactly the sane
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t hing, just extended one nore thing. And as
you see, ny nei ghbor on ny other side is al so
pretty high up and that was a pre -- you know,
grandfathered in or sonething house.

And so ny back patio is down in
kind of a gully between these two houses off
of a wal kout basenent type of thing into that
house. So it's pretty dark, dingy and
depressed down there in that area. Li ght
doesn't get down there at all.

CHAI RPERSON M LLER Wl |, what's
goi ng to happen to your nei ghbor on the other
side that doesn't have a garage?

MR. BASS:. The nei ghbor does have
a garage.

CHAI RPERSON M LLER:  On.

MR. BASS: It's back there in the
back, the garage, and it wll be about 3 feet
or so behind where I amright now.

CHAI RPERSON M LLER: Oh, | see.

MR. BASS: They just park one down

and they go into a garage down there already.
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So they have that. And as | -- they have in
ny petitions, etcetera, that all ny nei ghbors,
basically, are in support of this, at this
poi nt. They have all supported this addition.

CHAl RPERSON M LLER: But that
nei ghbor isn't one of the ones you are
referring to that got a variance for that,
correct?

MR, BASS: No, that's correct.
That | think has been there a long, |ong tine,
gr andf at her ed.

MR CELL: That house is always
extended. | nmean, when it was first built, it
ext ended nmuch further back than Jerry's house.
And | think it is probably about 20 feet

further than his house is right now So his

house will extend just slightly beyond that
once the garage and deck are built. But
again, that's only on one |evel. He is not

building a two-story structure there. He's
just building the one-story.

VR. BASS: Just a few nore
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comrents. The house is not a |andmark, but
has been sel ected as a contributing structure
of the Dupont Crcle Historical District. W
had di scussed the project with the HPRB st aff
and they have had a favorabl e reaction.

W are confident that the rear
reduction of the yard will not have an adverse
effect on the nei ghboring properties in terns
of light and air, since their decks are
already up in the air covering nost of their
rear yards nor will any of their privacy be
conprom sed.

Let nme just say, | already talked
about nost of this. GCh, in addition to the
garage, we will also provide greater security
for our -- ny cars. W have had a couple
br oken wi ndows al ready i n the back, since they
are parked out there, that | have had to
repl ace since then and al so will increase off-
street parking by about 50 percent, because a
car could visit or sonmething, could park

behind ny garage if they need to and the
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street parking has gotten very conplicated
withall the nulti-fam |y hones that have been
divided in ny area.

My house is single-famly, but
nost of the -- many of them have been

converted to condos in the front and al so wth

the Hlton, they -- we got a lot of traffic,
t 00. W wll also be nore aesthetic, since
now we W ll have a continuation of the |line

and | think it wll rmake the alley a | ot nore
attractive out there. Al so, we wll have nore
greenery, both on ny patio and pl anti ng of one
or two trees on the side of ny garage there.
So that's sonething el se that actually will be
nore attractive than what it is now, too.
Let's see, | guess, you know, we
are pleased to report, Dbasically, all ny
nei ghbors have been supportive on both sides
down about three houses each. |[|'ve talked to
all of them and they have either signed the
petition or a couple of them just said that

they are supportive of that.
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The ANC was supportive of it and,
basically, | would be happy to answer any
guestions and/or M. Brady would as far as the
architectural plans go.

MR CGELL: VWile M. Brady is
getting up, |'m going to give Beverley the
| ast two signatures. You already have a
petition with several signatures and then
these cane in much nore recently, sol'll pass
t hese around to you.

CHAI RPERSON M LLER: W were
handed a picture and |' mnot sure what this is
of .

MR. BASS: That's actually what ny
nei ghbor's, I"'msorry, patio |ooks like from
nmy house | ooking over at themand |I' mover at
the right side of that, so that's, in effect,
what it would look Iike frommnmy house and ny
nei ghbor's house in the future, which | think
woul d be attractive, because again |'m going
to do a simlar patio on the top there.

CHAI RPERSON M LLER: Are you
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saying your patio is going to | ook sonething
i ke this?

MR, BASS: Yes.

CHAl RPERSON M LLER: Ckay. O
your deck.

MR, BASS: Yes.

CHAl RPERSON M LLER: Ckay. I
t hi nk you say that your house is the only one
In a row wthout a rear parking garage. s
that correct?

MR. BASS: (Go ahead.

MR. BRADY: M nane is Jack Brady,

|'"'m the architect. | also happen to be a
nei ghbor. | am directly across the alley.
The side of ny house is -- |ooks out on both

the previous garage/deck project, Jerry's
proj ect proposed and Tia's, who has the one to
the south. Having been there | ong enough, I
can tell you that nobody had a deck and nobody
had a garage in 1975.

CHAI RPERSON M LLER:  So can | ask

you sonet hi ng?
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MR. BRADY: So all this has been
constructed since, you know.

CHAl RPERSON M LLER:  Si nce 19757

MR. BRADY: Yes. There were yards
and trees.

CHAl RPERSON M LLER: But are we
tal ki ng about both sides of the alley or are
we tal king about one side of the alley? Do
you know what | nean?

MR. BRADY: No.

CHAI RPERSON M LLER: Is there only
one?

MR. BASS: There's only one.

CHAl RPERSON M LLER:  There's only
one? Ckay.

MR BRADY: The houses on 19'"
Street of which there is five in a row and
Jerry isinthe mddle, two to the north have
t he newer garage deck structures in 1990, two
to the south have decks, screened porches,
sonet hing we call Fort Ticonderoga all built

on top of garages or existing structures. So
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every -- both to the north and to the south
for two properties, they have added outdoor
space in ny short lifetine, since 1975. A
t hi s has happened since then.

CHAI RPERSON M LLER:  And where is
your house?

MR, BRADY: If you turn --

CHAI RPERSON M LLER:  You turn?

MR BRADY: I|f you go up 19'", you
turn right onto T, ny house is -- the side of
nmy house is 100 feet long or the property is
on the all ey.

CHAI RPERSON M LLER:  Ckay.

MR. BRADY: So directly across you
| ook at ny house.

CHAI RPERSON M LLER:  Ckay. Thank
you.

MR. BRADY: And | did support in
1990 the applicant who asked to have
permssion to build, because he owned two
houses at the tinme, so he built them

si mul t aneousl y. We negotiated about adding
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trees, which he did, which is great. | nean,
good trees.
MR BASS: This is |ooking out of

nmy house. That's Jack's house across fromne

her e. |"m sorry, this is a picture | have
that | didn't give yet, but -- Dbecause |
didn't think was that valuable, but it's -- if

you | ooked out of ny house, you would see
Jack's is right across, so that's the only
thing that's across fromne at all. And then
there is just an alley that goes down to
Lauriol Plaza.

CHAl RPERSON M LLER: |  have a
question about HPRB, but you probably can
answer it.

MR BRADY: Yes.

CHAI RPERSON M LLER: | don't know.
M. Bass said that they got a favorable
reaction from HPRB. \Wat does that nean?

MR, BRADY: An email from-- Steve
Cal cott reviewed it. | sent himthe docunent.

| talked to himon the phone and he said send
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it dommtonme, I'll look at it, and he email ed
me, which should be in the file, | think.
sent a copy to M. Cell, but he, in an email,
said that HPRB had no issue wth what we
pr oposed.

CHAl RPERSON M LLER: Ckay. So
they didn't nake any recommendations or
anyt hi ng?

MR, BRADY: No, no, we haven't
gone before them but --

CHAI RPERSON M LLER:  Ckay.

MR. BRADY: -- staff said, staff
being Steve said, the staff had no problem
Wi th this application.

CHAI RPERSON M LLER:  Ckay.

MR BRADY: But we haven't nade
the -- you know, we haven't gone to it.

CHAI RPERSON M LLER:  If you had to
avoid getting a variance in this case, could
you build a garage and the deck wthin the
envel ope of the Zoning Regul ations and still

get HPRB approval, do you think? Do you know?
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MR BRADY: Well, | don't --

CHAl RPERSON M LLER: s that an
| ssue?

MR. BRADY: -- think that it's

possible to get the parking and the deck.
They basically -- one has to sit on top of the
other and so typically you put the deck on top
of the parking. To try and take those two
el ements and get them inside the existing
structure, |I'm--

CHAl RPERSON M LLER:  Wbul d you not

have to --

MR, BRADY: Wth a deck on the
roof --

CHAl RPERSON M LLER: -- denolish
part of the --

MR. BRADY: Onh, absolutely. Yeah,
| nmean, it would be -- | nean, when Jerry

asked nme about this, the possibility of this
project, | just said, you know, every project
I's reviewed individually. However, here is

two adj acent properties that I was part of the
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process that had the sane situation, the sane
condi tions and everybody has lived with it and
everybody seens very happy.

And so | think, you know, as an
architect, | certainly don't take any pride in
saying to aclient I'll just draw up what the
nei ghbors already did and put it on ny
| etterhead and say this is a design, because
it'sreally just a duplication of two existing
solutions that we said would be better to
repeat a third tinme than to try to tear open
t he back of the house and put the car in the
buil ding and there is issues of grade trying
to do that actually.

So for that reason, the design is
just very, very straightforward. And that's
why the photographs in a way are better than
t he drawi ngs, because it's already built. And
| think that's why the nei ghbors have all said
they are happy wwth it. | nust say that the
last thing is | have pressured the previous

applicant, back in 1990, to do the trees and
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he put in tw Pin Gaks and, you know, the city
Is full of |lead trees and whatnot.

But he put in two Pin oaks, one of
whi ch survived, which is magnificent. | t
shi el ds ny house visibly fromthose decks and,
| nmean, it's a very -- in ny mnd, that was
part of what benefitted the neighborhood.
Jerry has agreed to on the property Iline
repl ace, and there is a tree space, so there
IS no concrete there, he has agreed to pl ace
a new Pin OGak and one on the opposite side.

Sol nean, | think it's definitely
a wn for the anbiance of the alley to get
nore trees. As | said, when | noved there in
1975, there were backyards and trees. There
was no -- parking wasn't an issue, if you can
believe that or it certainly wasn't what it is
NOW.

CHAI RPERSON M LLER: And if vyou
wll renmenber --

COURT REPORTER Ms. Ml er, your

m crophone. Ms. M1l ler, your m crophone.
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CHAI RPERSON M LLER: When vyou
noved there before that when there were
backyards and trees and there weren't these
nei ghbori ng garages with decks on top, do you
remenber that there was sun in that |ocation?

MR BRADY: Ch, absolutely, yes.
| mean, it was al nost suburban. There was
actually a pond out on -- there was a pond in

Jerry's backyard that the rats real |y enjoyed.

CHAI RPERSON M LLER: | guess ny
gquestion --

MR. BRADY: There was literally a
pond.

CHAI RPERSON M LLER: How about sun
t hough?

MR  BRADY: Ch, yes, it was -- |
mean, there was. It -- the sun was allowed to

get to the ground, because there were no
structures. It would be just |Iike a typical
yard.

CHAl RPERSON M LLER: Any ot her

questi ons?
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COMM SSI ONER HOOD: | was glad to
hear -- M. Brady, it is?

MR. BRADY: Yes, sir.

COMM SSI ONER HOOD: | was glad to
hear you say that each case stands on its own.
| was glad to hear that, because |I've heard a
| ot of reference to ny nei ghbor and --

MR. BRADY: |'ve heard that, yes.

COMWM SSI ONER  HOQOD: -- so | was
glad to hear you say that.

MR BRADY: Yes.

COW SSI ONER HOOD: M. Bass, et
me just ask a question. |1'magetting ready to
contradi ct nyself. You nentioned about the
ot her cases, one of the other cases, your
nei ghbor who cane down for a variance. Wre
you a participant in that case? Because you
menti oned about your |ight and air.

MR BASS: No. | just bought the
house, basically, two years ago, so this was
back in 1989.

COW SSI ONER HOOD: Ckay. So you
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weren't --

MR BASS: No.

COW SSI ONER  HOOD: Ckay. Al
right.

MR BASS: And the other thing
like the light and air, too, | nean, | have
not -- like even this week, it's nice. My

wfe says | wish we could go out and sit down
out there, but it's just so down bel ow these
structures here, we just haven't even sat
outside in the two years that we have |ived
t here. So, you know, it wll mnake it a
| i vabl e deck right off ny first floor where
live and nmy kitchen is and we'll be able to go
out there and use it.

And again, | think it actually
| nproves the values and everything of not ny
house, but really ny neighbors, too. It nmakes
everything pretty niceinconformty. There's
really no backyards in ny area any nore.
Everything is either paved over, even at the

best, it's going to be a paved over situation
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for nost people and no greenery in there.

COW SSI ONER  HOOD: So on that
bl ock, | guess, there's what two or three
homes that have not extended?

MR. BASS:. The only one -- | think
the only one that isn't is the first one who
Is that corner lot that's primarily a nusic
school, too, that really is not. Is it?

MR BRADY: At the corner of 19'"
and T, at the sane tine | purchased, a
musi ci an purchased and it's a studio. And
it's an old District grocery store, so it's
very unique. It's alittle two-story and he
plants the nost anmazing yard and he is the
nost neticul ous gardener you have ever seen.
So his is spectacul ar.

Unfortunately, it's on the corner,
so everybody gets to appreciate it. But after
that property, everything south, including
Jerry's property, are built just conplete --
the properties are alnost totally built-out.

Let nme point out that as an
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architect, | would say that the structure to
the south of Jerry's property, which is not
the two deck garages, is a nmuch nore
significant inpact on this canyon feeling,
because that property had existing, at the
back, at the rear of the structure a two-story
part.

Since 1975, they built a deck on
top of that and part of it is a screened
porch. Soit's actually three stories highto
the south. And I said to Jerry, | nean, you
know, when you get into the wintertine, the
sun wll -- you know, | nean, in the
sumrertinme the sun is high enough that
occasionally you get a glinpse of |ight, but
once it starts to lower in the sky, that that
three-story neighbor to the south is really
conpl etely bl ocked.

And that's -- if you were to sit
in a chair, you would literally have a wall
next to you. It goes up three stories, which

I's quite unconfortable in a 20 x 20 patio.
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COW SSI ONER  HOOD: Ckay. Al
right. Thank you.

CHAI RPERSON M LLER: I was
wondering if you have a copy of the Ofice of
Pl anni ng report?

MR CGELL: Yes, we do.

CHAl RPERSON M LLER: You do.
Okay. And they are going to testify shortly,
but | didn't know whether, M. Brady, you
mght want to address the question about
available light to the terrace. The Ofice of
Pl anni ng tal ks about noving a fence to the
rear property line as a solution and parking
the vehicles inside the fence. Do you see
this? This is on page 4 of the Ofice of
Pl anni ng report.

MR. BRADY: | don't have a copy in
front of ne.

CHAI RPERSON M LLER:  On.

MR. BRADY: It here. W have it.

CHAI RPERSON M LLER: Take vyour

time and look at it. I just would be
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Interested in your opinion on the Ofice of
Pl anni ng.

MR, BRADY: Wll, | think M.
Jackson does a splendid job, so I'mnot here
to debate him Page 4, so rear vyard.

CHAI RPERSON M LLER: Page 4, rear
yard access to |light and security.

MR BRADY: Ckay.

MR. BASS: Wile he is reading
that, you know, fromny standpoint, yes, that
m ght give us sone nore light in there, but
t hen where woul d you do the cars? |f you park
the cars i nside, nowyou have defeated sone of
t hat purpose and you have a snaller yard with
maybe a little nore | ight comng in, but, then
again, you still don't -- you're still in that
funnel, you know. You know, you have opened
the funnel a little bit, but you're still in
that funnel between these two structures on
the side. And now you park your cars inside
your house and it just would be difficult.

Also, it's hard to actually park.
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It would be hard, | think, to turn in, because
I f you nove the fence all the way out to near
the street, it's a narrowalley al ready for ne
to make the turn. So even to park ny cards
there, so at least if the garage is there and
It's back the 9 feet, | can get in and nake it
nore nobil e.

MR, BRADY: Yes, | nean, | would
agree wth Jerry that, nunber one, the access
of the two cars is greatly enhanced and that's
why the Zoni ng Regul ations require you to set
garages off the center line of the alley,
because you can't just -- | could drawit, but
you could never turn into it or only one car
woul d get into it.

So I think the location creeping
the fence a little closer to the alley woul d
have sonme anount of norning |ight inprovenent,
but I don't think it would nake a significant
difference and it certainly wouldn't do
anything to address the neighbor to the south

that is already three stories.
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So | nean, personally as an
architect, | guess |'mso used to seeing the
solution on the two adjacent properties that
visually, | nean, | do | ook out ny |iving room
and di ning roomand they | ook out on t he backs
of these three properties. | would nuch
rat her have a continuation of a very plain
structure, but | would rather see three of
them than two of them and then get to the
third one and have sonething different.

And, you know, | have seen free-
st andi ng roll-up doors ar ound, t hat
occasionally seens to nake sense for those
applications and, you know, | think we woul d
consider it if we actually thought that it
woul d sol ve the issue of being in this hole.
| think the only solution is to allow the
applicant to get his living space out, you
know, 9 feet, which is the adjacent property.

It certainly has no inpact on
anybody as far as bei ng above themor bl ocki ng

themor just kind of getting to zero.
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CHAI RPERSON M LLER: M. Bass,
could you just address a little nore the
security question? |s your security different
fromthat of your neighbors, because of your
not having this garage and deck?

MR BASS: Yes, well, 1 think
yes. | mean, there's no question that since
|"mon the all ey and we do have traffic in and
out the alley and sonetines -- again, we're
down the street fromLauriol Plaza, so we get
that -- we get alot of little traffic wal king
t hr ough, too.

You know, | have had ny car broken
into a couple of tinmes. Sonetines just for
sonme coins that were sitting out. They left
the pennies and they took the dines and the
gquarters, left the nickels and the pennies
that were sitting out, so | can't |eave
anything sitting out in, theoretically, ny
car, because |'mafraid, you know, sonebody is
going to cone by and just break a w ndow or

sonmething in the back alley there.
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So certainly getting inside again,
sure | could nove a fence out and nove it
I nsi de and that woul d sol ve that problem but
It doesn't solve all the problens. And |
think this is still a nore attractive
alternative, even for the comunity.

CHAl RPERSON M LLER: Ckay. Any
ot her questions? kay. Do you have further
on your presentation?

MR, CELL: Il would like to hold
that until after OP makes its statenent.

CHAI RPERSON M LLER: Ckay. M.
Jackson, good afternoon.

MR, JACKSON: Good afternoon,
Madam Chai r and Menbers of the Board. M nane
I's Arthur Jackson. "' m the Devel opnent Use
Specialist, the District of Colunbia Ofice of
Pl anni ng. You have before you the Ofice of
Pl anni ng report. And for the sake of brevity,
Il wll stand on the record. There have been
a nunber of issues raised by the report.

| would note that in terns of
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fl oor area, this application actually woul d be
allowed 1.8 FAR They are currently at 1.73
FAR and they would go to 2.64 FAR |ot
occupancy as a nmaxi nrum of 60 percent all owed
in the District, at this point. The current
construction exceeds that at 65 percent and
they are going to 86 percent if this is
approved.

In terns of the rear yard, it has
nore than adequate rear yard setback, but, of
course, if they build their -- on this
proposal, they woul d be reduced to 9 feet when
15 feet is required.

| also note in the report that it
appears that instead of a special exception,
there's at least three variances for this
application. And | think the key point that
we are making in the report is that the
subject property is a rectangular lot with a
nodest | obe abutting an existing rear alley.

They have developed with three-

story row dwelling, such that the applicant
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has not been deni ed reasonable use of their
property. It is developed in a manner that is
simlar to other buildings on the property --
other buildings on adjacent lots and to an
extent it's actually beyond what is allowed
under the regul ations.

O course, this was based on
deci si ons nade by the previous owner. But as
such, there are no practical difficulties
associated with the lot per se that prevents
It frombeing put to reasonable use and for a
use allowed in the Zone District.

Wth that, we'll just end our
basic short presentation and we'll be
avai l abl e to answer questions.

CHAIl RPERSON M LLER: Dd vyou
consi der the Conprehensive Plan when you did
this report?

MR, JACKSON: Just for reference,
yes.

CHAI RPERSON M LLER: Because [|'m

not sure if | recall where it is referenced.
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MR,  JACKSON: VWll, this is --

this clearly is not related to the
Conprehensive Plan. It's nore related to --

CHAI RPERSON M LLER: It's what?
" msorry.

MR. JACKSON: The use is related
to the use of a particular piece of property.
It's not -- there is no limtations on the
use, such that we're introducing sonething
that is dissimlar to the Zone District or not
currently existing. We're tal king about an
addi ti onal accessory use that'sinadditionto
the existing residential use. So the Conp
Pl an, per se, would not apply.

CHAl RPERSON M LLER: Wbul d you say
It's not inconsistent with the Conprehensive
Plan, this project?

MR. JACKSON: To add an addition
to -- to add a garage to --

CHAI RPERSON M LLER: Wl |, there's
so many different --

MR JACKSON: -- a house?
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CHAI RPERSON M LLER  -- secti ons,
maybe that's really not a fair question.

MR, JACKSON: Well, in this case,
since we're talking about a single-famly
resi dence and addi ng an accessory use that's
al | owed under t he Zoni ng Regul ati ons, | think,
t he Conprehensi ve Pl an probably does not | ook
at that in that type of detail to the overall
-- interns of policy of | and use devel opnent.
So | don't think it's really applicable in
this case.

Real ly, the nore pertinent issue
Is, of course, the standards and the test
under the Zoni ng Regul ati ons, in our opinion.

CHAI RPERSON M LLER: Ckay. Before
we |eave that subject though, in the new
Conpr ehensi ve Plan, isn't there a policy about
I nproving greening in the city, which is one
of the aspects of this project.

MR, JACKSON: | ncluding greening?

CHAl RPERSON M LLER: G eeni ng.

For instance, they are going to inprove the
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greenery in their location by having this deck
wWth trees on it.

MR, JACKSON: Well, | think that
equal ly inportant is the -- not creating so
many |l ots that are conpl ete i npervi ous service
-- surface, so that you are putting nore
demands on the drai nage systemto take care of
runoff off a property. So in terns of
greeni ng, what we probably want to see is nore
open green space as opposed to structures that
may have planting on top.

So that Is an item that's
addressed in the Conp Plan, but there are
various tools for addressing that goal. And
one of the preferred tools would probably be
that we see nore green space and not
| npervious surface constructed across the
city.

CHAI RPERSON M LLER: Ckay. I
don't believe you identified any adverse
I npacts from this project though. s that

correct?
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MR. JACKSON: No, we would concur
wth the applicant that we do not see that
there wll be adverse inpacts from this
construction. Qur concern is that the first
two parts of the test are not seen to be
addressed adequately.

COW SSI ONER  HOOD: You said
addressed adequatel y?

MR JACKSON:  Yes.

COW SSI ONER  HOOD: Ckay. So in
ot her wor ds, you're  saying it's t he
presentation of the case or is it just that
they have not presented it sufficiently in
your terns, | nean, the way you see it in the
regul ations to pass those first tw tests?

MR, JACKSON: Right.

COWM SSI ONER ~ HOOD: | f I
under st and.

MR JACKSON: In terms of the
actual -- the way the Ofice of Planning has
I nterpreted t he t est i n t he Zoni ng

Regul ati ons. Uni queness test and the
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practical difficulty test, we don't think that
their presentation -- well, the facts that
they put forth neet those tests. Wth that,
we are recommendi ng denial or we're saying we
cannot support this application.

CHAI RPERSON M LLER W th respect
to the practical difficulty test, | believe
you are saying that you don't find that there
Is a practical difficulty, because they
haven't been deni ed a reasonabl e use of their
property. |Is that correct?

MR JACKSON: Vell, what has
happened, essentially, is that the applicant--
t he previ ous owners of the property have built
the -- built their -- the all owabl e use to the
extent that's all owed. Now, that prevents
themfrombuil ding any nore, but that's -- the
fact that the previous applicant took the
opportunity to take the full advantage of the
property to build an all owabl e use, shoul dn't
be interpreted as a practical difficulty for

the current applicant.
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It's just that there 1is very
little FAR and no | ot occupancy l|left for any
addi ti onal construction.

CHAI RPERSON M LLER Wl l, let ne
ask you what your authority is for that
concl usion, that because the previous owner
did sonmething, that we can't consider the
given situation as creating a practical
difficulty for the applicant.

MR. JACKSON: Because there are no
uni que characteristics of the property.

CHAl RPERSON M LLER: Ckay. That's
going to wuniqueness then, not practical
difficulty.

MR JACKSON: Ri ght . But agai n,

one builds on the other.

CHAl RPERSON M LLER: They are
rel at ed.

MR JACKSON:. But there are unique
-- well, no, one builds on the other. kay.
|"mnot arguing the fact. [|'mjust saying, in

our opinion, the tests build on one another.
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First, as uniqueness, then there is practi cal
difficulty, then there are inpacts. I f the
property IS uni que, t hen t here IS
characterization to create the practical
difficulty.

| f t here are no rea
characteristics -- if there are no unique
characteristics, that isif all the properties
in the row have the sane problens and
concerns, it's not unique. If for -- and
beyond that, if we're looking at doing a
variance as opposed to an anmendnent, if you
had a series of properties that had the sane
probl emand all the probl ens created, what you
could terma practical difficulty, then that
would renerit an anendnent to the Zoning
Regul ati ons, rather than going lot to lot to
| ot making the -- making different variances.

So in this case, building upon the
fact that there are no uni que characteristics
of the property to create a practical

difficulty, as shown by the previ ous appli cant
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that's allowed in the Zone District to the
extent that's allowed under the Zoning
Regul ations, then the difficulty of -- the
fact that soneone now wants to build nore than
Is allowed under the regulations, is not a
practical difficulty, in our opinion.

CHAl RPERSON M LLER: Ckay. Any
ot her questions? Does the applicant have any
cross examnation for the Ofice of Planning?

MR CGELL: Yes, thank you. I
woul d just ask M. Jackson, first of all, if
he had | ooked at the floor of the patio that's
there now? D d you nmake a judgnent as to
whet her It Is inpervious or pervi ous

condition?

MR JACKSON: Vell, it seened to
be -- if | renenber, it was tiles on the
ground. | don't recall whether it was paved

or whether there were individual tiles that
are placed on the ground. And beyond the

fence, there was pavenent for the car. I
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don't renmenber exactly what the material s were
on the ground, but it appeared to be tiles.

MR, CELL: Ckay. Let ne ask you
al so, did you |look at Case No. 14848, which
was the property of Steven Mcd ain right next
door, the two houses next door, to the north?
Did you review those orders?

MR JACKSON: No.

MR CELL: s the Ofice of
Pl anni ng's opinion that you really can't take
I nto consideration anything but the land or
t he shape of the |land, the slope of the | and
or would it be possible for the Ofice of
Pl anni ng to say that because of the condition
of the property, the condition of -- that the
property finds itself, vis-a-vis properties
nearby, that there is a practical difficulty
that can be created, which denies the owner
full use of his and enjoynent of his property,
such that would justify a practical
difficulty?

MR JACKSON: Ch, | would agree
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that under the regulations, the way they are
stated, there are other issues that coul d be--
could cone into play, special circunmstances

and other such things that could actually

create practical difficulties, yes. In this
case, | don't think those are present.
MR GELL: Ckay. | think 1"1]

stop there.

CHAl RPERSON M LLER: | have one
guestion. M. Jackson, did you say that the
applicant doesn't need variance relief from
the court requirenents?

MR, JACKSON: Well, in | ooking at
the regul ations the definition of a court, the
definition of a court the way | interpret it,
the way we interpreted it was that you need to
have two yards or two walls that actually
formed a court. In this case, the design of
the garage is such that there is no real wall
to the garage, at least according to the
pl ans.

If there Iis no real wall to the
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garage and there is no real connection on the
south side, because there's just stairs
connecting the existing house to the roof
deck, then there is no court. This 1s,
essentially, just a space in the rear yard.
And so with that, we did not think that really
merited that we qualify it for -- as a court,
and such, was not -- did not trigger any
additional relief in that area.

CHAI RPERSON M LLER: Could the
applicant respond to that as well, so we know
what we're | ooking at?

MR,  GELL: Wll, we would Ilike
very nmuch to accept M. Jackson's view of it
that, in fact, a court was not created by
this. It was our thought that it could be
I nterpreted either way. And on that score, we
sinply added that as an additional vari ance.

CHAI RPERSON M LLER:  How could it
be interpreted the other way? Where woul d t he
other wall be? M. Jackson said there's no

wal |, right, fromthe garage into t he house or
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sonet hi ng.

MR GELL: Well, there is a wall
next door created by the other property.
There is the face of the rear of M. Bass'
property. There is another wall on the other
si de.

COW SSI ONER  HOQOD: So you count
the --

MR CGELL: And there is a garage
that would be in front of it. So we thought
it was a closed court.

MR BRADY: M. Jackson is right,
| think, in saying that there is no wall at
t he back of the garage. Were the garage door
goes up --

MR, BASS: That's right.

MR, BRADY: -- what you have is a
covered parking area, which then opens 100
percent to the patio. And it was actually ny
suggestion that we -- because | | ooked at all
of the things that Steve had gone t hrough, and

t here was sone question about a court then and
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he then put in a skylight or sonething, so
know ng that there was the possibility, | just
said well, let's, you know, err and say we
have one. And, you know, if we don't, then we
just -- you know, we're just better off either
way to get it in the application and not cone
here and then find out that there is sonething
we m ssed.

But I under st and what M.

Jackson's definitionis and to be honest wth

you, |'mjust not famliar enough to know t hat
it wasn't a court. So | said call it a court
and add it.

CHAI RPERSON M LLER: But you don't
think it is either?

MR BRADY: Not once hearing M.
Jackson define it, because there is no wall at
the back of the garage, so if you need that
enclosure to nake it a court, then, in fact,
it isn'"t acourt. So | agree. | think he is
correct.

CHAI RPERSON M LLER: W don't
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really think it is a court either, basically.
So, okay.

MR, CGELL: In that case, we have
reduced t he nunbers of variances that we need.
| do agree with M. Jackson, however, that the
rear yard issue i s, indeed, a variance rather
t han a speci al exception. Qbviously, because
of the involvenent of the |ot occupancy
vari ance.

CHAI RPERSON M LLER: Ckay. I
don't see anybody else in the audience who
would be comng forward. That would be
sonmeone fromthe ANC, but we do have the ANC
report that | nentioned earlier that we are
giving great weight to that is supportive of
the application. | don't see anybody in the
audi ence who would testify in support or
opposition, so are there any other Board
guestions, at this point?

kay. Then, M. Cell, if you want
to make any cl osing remarks?

VR. GELL: | sai d in the
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subm ssions that | made to the Board pretty
much all | wanted to say about interpretation
of the requirenents for uniqueness and
practical difficulty. | can go into sone of
t hose cases again, if you would |ike.

| know that in the past the Ofice
of Planning has taken a far nore stringent
narrow view of what it takes to have
uni queness and practical difficulty than we
woul d and, indeed, a nore narrowviewthan, in
fact, the Board took very recently in the case
I nvol ving a house just a couple door down at
1825 19'" Street, where the view of the Office
of planning was, indeed, countered by the
Board and a vari ance was granted.

| don't nean to say that the --
all of the issues were the sane as this, but,
in general, there was that difference of
opi ni on between the two. | think we have made
a very strong case. It's certainly not
sonething that is going to affect negatively

any of the neighbors or the Zone Pl an.
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In fact, it's going to | ook a good
deal better than it |ooks now. So | think
it's adefinite plus not only to M. Bass, but
also to the neighborhood, in general. And
with that, | would be glad to answer any
questions that you m ght have about anything

t hat we have rai sed.

CHAI RPERSON M LLER: Any
questions? No. | think we have asked all our
guesti ons. Is the Board prepared to

deliberate on this, at this tine? It's early
in the afternoon, so we have tinme to do it.
|"m prepared to go forward. Ckay.

| think 1'"mgoing to do it under a
notion and that would be to grant Application
No. 17630 of Gerald H Bass, pursuant to 11
DCMR section 3103.2, for a variance fromthe
floor area ratio requirenents under section
402, a variance from the |ot occupancy
requi rements under section 403, a variance
fromthe rear yard requirenents under section

404, and a variance from the nonconform ng
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structure provisions under subsection 2001. 3,
to construct a garage and deck addition for an
existing single-famly row dwelling at
premi ses 1831 19'" Street, NW Do | have a
second?

COMM SSI ONER HOCD: Madam Chai r, |
would like for us to --

CHAI RPERSON M LLER: To --

COMM SSI ONER HOOD: -- consi deri ng
you get a second. I think we need to
deli berate before we -- that's just ny -- but

unfortunately, you already put a notion.
Maybe sonebody w Il second it. | have sone
unr eadi ness.

CHAI RPERSON M LLER:  That's fi ne.
That's fine. | will wthdrawthe notion right
now and we can just deliberate, if you're nore
confortabl e proceedi ng that way.

COWM SSI ONER  HOOD: | think,
unl ess sonebody was going to second it.

CHAl RPERSON M LLER:  It's up --

BOARD MEMBER MNMANN: If M. Hood
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has sonething to say, | think that perhaps it
just mght be better if we deli berate and t hen
we can pick up the -- because | would like to
hear what M. Hood has to say, before | second
it.

CHAI RPERSON M LLER:  Ckay.

COW SSI ONER HOOD: Wl |, what |
have to say, you know, | think we just need to
fl esh out the issues, because when | | ook at

the 16 percent in which we're allow ng over

t he envel ope and stuff like that, | just want
to know if we're setting a precedent. Even
though | knowit's real sinple, | could throw

t he Zoni ng Regs out, which we're not supposed
to. Throw them out, yes, it would | ook good
for the neighborhood. | agree wth all of
t hat .

But |I'm just wondering are we
setting a precedent for the flood gates to
open. And | may be tal ki ng out of school, but
I"'m just curious. You guys have nore

experience on this than | do. So | just
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wanted us to deliberate first before we second
it.

CHAl RPERSON M LLER:  That's fi ne.

COW SSI ONER  HOOD: If we can do
t hat .

CHAI RPERSON M LLER:  Because, you
know, we do it both ways and, you know, | feel
fairly confi dent about granting t he
application, that's why | presented it that
way, but I'mfine to put forth ny reasons. W
can fully discuss it and then when we're
finished do a notion. And, you know, | m ght
be persuaded anot her way.

COW SSI ONER  HOQOD: But | think,
Madam Chair, the way | sawit --

CHAl RPERSON M LLER:  Yes.

COMM SSI ONER  HOOD: -- | may be
wong, we're going to open -- you putting the
notion to second and then we are going to
di scussi on?

CHAl RPERSON M LLER: Ri ght.

COMM SSI ONER HOOD:  Ckay.
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CHAl RPERSON M LLER: It's fine.
l"'mgoing to wthdraw the notion. It doesn't
matter.

COW SSI ONER HOOD:  Ckay. Well, |
mean - -

CHAI RPERSON M LLER:  Ckay.

COW SSI ONER  HOOD: -- sonebody
may have seconded, so | don't want to cone in
and upset that.

CHAl RPERSON M LLER:  No.

BOARD MEMBER MANN: No, | didn't
want to second it. | wanted to hear what M.
Hood had to say, so this is better.

CHAI RPERSON M LLER:  We just want
everybody to be --

COMM SSI ONER HOOD:  Oh, so you | et

me take the -- okay.
CHAI RPERSON M LLER: Il will just
tell you why I would nove or will nove |ater

to support this application for a variance and
that is because | think it does neet the

vari ance test. | don't think it opens the
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flood gates. | don't think it's just because
we gave variances to these other row houses,
t hat nmeans they shoul d get one. | don't think
that at all.

| think that they have presented a
uni que or exceptional condition. And there
are a couple of reasons | think it 1is
exceptional in this row, which is what we are
| ooking at, which is the context. It's the
only house now in the row without a rear
par ki ng garage. And Dbecause of the
construction that was allowed on the other
houses, it is now the only one that has this
patio that is subject to this, what they have
descri bed, as a canyon kind of inpact where
they don't get any sun on their outdoor
property.

So | think that they are unique in
that sense and that, first of all, if we grant
the application, there aren't any ot hers that
| know of that are going to be com ng forward

wth the sane situation. So we are not
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openi ng the flood gates here.

The variance test requires that
the practical difficulty in conplying wth the
regul ations arise out of t hat uni que
situation. And there are different practical
difficulties. One is their ability to enjoy
their outside space and not have it be so
shaded and that does arise out of their
uni queness and being the only one with a patio
on the ground | evel and they get that canyon
effect fromthe other houses.

Any addition -- they have a
practical difficulty, because any addition
t hat they nmake, | believe, and you can correct
If I"'mwong, would require a variance, since
they are already over the |ot occupancy
al r eady. They talked about the other
practical difficulty about security. Because
they are the only ones that have this open
area, their car is nore likely to be bot hered.
The other ones are totally protected in their

gar ages.
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And because it's in a Hstoric
District, it'slimted as to what it could do
to accommpdate these two, what | see are,
really reasonable uses of their property.
One, being able to -- one is security and the
other is enjoying the outside.

And then the third prong is no
substantial detrinment. And even the Ofice of
Pl anni ng agreed that there was no detrinent.
There will be an inprovenent in the parking.
In the back there wll be an inprovenent
aesthetically in their neighborhood and
conpatible with the Dupont Circle Overlay and
the Historic District and it is aesthetically
conpati bl e.

So | think that the Ofice of
Pl anning does, at least in this case and in
sone others, take a nuch stricter readi ng of
the variance test that | don't believe is in
line with sone of the Court of Appeals cases

that we rely on, such as G Il Martin.

The fact that there is a house
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there already doesn't preclude them from
expandi ng because of what the previous owner
did. What is does is -- in fact, it's often
grounds for a practical difficulty, because
they are limted as to what they can do,
because of what's already on the property.

So those were ny reasons.

COW SSI ONER  HOOD: Madam Chai r,
the only issue that | had, and ny other
col | eagues may be able to joinin wth ne, is
the | ot occupancy. As you stated, we are
already at what 5 percent over. But we're
taking a nonconformng use and we're
conpounding the interest, if you wll, and we
are making it up to, what is it, 86 percent.
|"mjust curious and while | want M. Bass to
know that | agree with the uniformty and all
t hat, but I think that the Ofice of
Planning's report is very key.

And that's why | asked the
questi on. Maybe it is the way that the

presentation -- that we can be abl e to conquer
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and tackle the uniqueness and the practical
difficulty. Because | see this as precedent
setting and you guys woul d know nmuch nore t han
| do and I just don't want us to go down t hat
line without nmaking sure that the record and
the file in the case is sufficient and
addr esses that.

And | think Ofice of Planning
report is very well done. And again, that | ot
occupancy, for ne, to conpound the interest to
go from 60 -- it was supposed to be 60
percent. |It's already 65 percent. And with
the proposal in front of us, we're taking to
86 percent. | just feel like we need to be
able to defend that, if we're going to exceed
that. And that's --

CHAI RPERSON M LLER  Ckay. \Well,
first of all, I want to say that Ofice of
Pl anni ng said there was no adverse i npact from
the project. So the fact that there is this
change in |ot occupancy didn't create any

adver se i npact upon nei ghboring properties or
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t he nei ghborhood. | think that's one way.

And the other point | want to nmake
that | think is relevant here 1is that
sonmeti nmes a unique situation arises | eading to
a practical difficulty where there are changes
i n the nei ghborhood and it seens like in this
case everything was changing around this
property. | nean, these other houses changed
and that's why there was this canyon effect.
And that's why now they are in an excepti onal
situation.

COMM SSI ONER HOOD: Whi ch was
creat ed.

CHAl RPERSON M LLER M. Mann was
al so asking about the practical difficulty
test and that also the court has said that --
well, first of all, you look at whether
conpliance with the area restrictions woul d be
unnecessarily burdensone. And | think, in
this <case, they would be unnecessarily
burdensone. They don't serve any purpose for

this house to have to have this canyon effect
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and just this dark shaded patio instead of
being allowed to have a roof deck |ike the

ot hers. That's one of it.

Let nme see, | guess that seens to
be ny -- M. Hood, |I'm sure your concern is
that -- because of the change in FAR

COW SSI ONER HOCD:  Yes, |'m just
-- tonme, that's quite a bit going from what
65 to 86, especially when we're already
starting off wwth a nonconform ng use. And I
just don't want to see the flood gates open.
| don't know, maybe I'm-- | don't know.

CHAl RPERSON M LLER: | think we
stopped the flood gates from opening by
| ooki ng at a specific piece of property in a
specific context. Not everybody can increase
their FAR You know, it's just the fact that
changes around this property have resulted,
think, in practical difficulties on this
property. And this is the response to that.

And | guess there's also the whole

| ssue about, you know, a confluence of
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factors, which | believe is also existing in
this case.

COMM SSI ONER HOOD: | under st and,
Madam Chair, and | agree changes around the
surroundi ng property have put theminto this
predi canment, but | agree with you, | just want
to make sure, from a regulatory standpoint,
that we're going to be proceeding with -- |
woul d rather proceed wth caution and nake

sure that, again, we're not opening the flood

gat es.

But to nme, it's not a show
stopper. | just thought maybe we shoul d fl esh
It out.

CHAIl RPERSON M LLER: I ] ust
recall, we once had a case where there were

t hese row houses or sonething on a square and
a wonman wanted to put a garage behind her for
security reasons and the Board | ooked at it
and t hought for every good reason they shoul d
have that gar age, but we denied the

application, because she was no different from
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all the other ones around the square that
woul d want the sane thing.

So | think that's where you would
have a flood gate. Were you say well, |o0o0k,
there should be a <change in the text
anendnents or sonet hing, you know, because it
w |l affect 20 properties. In this case, what
we are doing won't affect any other property.

COW SSI ONER  HOOD: They are
al ready conplete. kay.

CHAI RPERSON M LLER: O her
comrents? Shall | make ny notion now?

COW SSI ONER HOCOD:  Sur e.

CHAl RPERSON M LLER: | nmake ny
noti on and t hen t here can still be
del i berati on. Ckay. | nove to grant

Application No. 17630 of Gerald H Bass,
pursuant to 11 DCVMR section 3103.2, for a
vari ance from the fl oor ar ea ratio
requi rements under section 402, a variance
from the |ot occupancy requirenents under

section 403, a variance from the rear yard
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from the nonconform ng structure provisions
under subsection 2001. 3, to construct a garage
and deck addition for an existing single
famly row dwelling at prenises 1831 19'"
Street, NW Do | have a second?

BOARD MEMBER MANN:  Second.

CHAl RPERSON M LLER: Furt her
del i beration? M. Etherly, you |l ook Iike you
m ght be pondering further deliberation, so we
can wait.

VICE CHAIR ETHERLY: No. |'mjust
di gesting M. Hood's concern. And throughout
our conversation, |I've been trying to call to
m nd an earlier case, not necessarily because
it's absolutely on point for our purposes
here, but | do recall earlier in the year
grappling with cases that |ook upon these
alleys and where applicants/residents are
struggling with how to nmake better use of the
space, how to articulate it in a way that's

going to not only enhance their own use and
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enj oynent of their property, but also bring a
little nore animati on to sone al | eyscapes t hat
at tines can be chall enged.

And 1've just been struggling
trying to renenber one nane of the case and
what ultimately happened to it, but | --

COW SSI ONER  HOOD: Madam Chair,
while M. -- oh, I'msorry.

VI CE CHAIR ETHERLY: No, pl ease.

COW SSI ONER HOOD: | was --

VI CE CHAI R ETHERLY: Pl ease.

COWM SSI ONER HOOD:  -- just while
you were --

VI CE CHAIR ETHERLY: (o ahead.

COMW SSI ONER HOOD: Thank you.

VICE CHAIR ETHERLY: No, |I'm
per haps at a stal enate.

COW SSI ONER HOOD:  Ckay. But you
know, | think your question nentioned the
Conprehensive Plan and | can't recall it
verbatim but it does talk about these

particular properties. | thought your
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question was very appropriate and that woul d
have gave ne nore of a confort |evel, even
t hough sonetines | know it takes a while for
the reqgulations and variances and stuff to
catch up with the Conp Pl an.

And |I'm sure there's sonething
that tal ks about these properties, | just
can't specifically point directly toit. And
the Conp Plan is our policy, as M. Jackson
has already nentioned, and that would have
gave ne nore of a confort level, but | know
it's in there, so again, for ne, it's not a
show stop. | just thought maybe we needed to
flesh it out for the fl ood gates, but you guys
see nore of these cases, nmuch nore than | do.

CHAI RPERSON M LLER: Wl I, | --

COMM SSI ONER HOOD:  And it's not a
show st opper.

CHAI RPERSON M LLER: -- don't
think it opens any flood gates, because |
really think we're looking at it in and of

I tsel f. As far as the Conprehensive Pl an
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goes, | nean, | think in general, | would have
to ook at the greening section. " m sure
that the city is trying to i nprove the green
spaces and this seens to do that, even though
it's up above.

Al so, I know that the city
certainly is trying to keep residents in the
District, famliesinthe District andthisis
I nproving the livable conditions. So there
doesn't seem any good reason not to do this,
unl ess, you know, as M. Jackson felt that it
didn't neet the first two prongs of the
variance test, that would be the reason. I
just don't read it as narrowWy as he does.

Any ot her comments, deli berations?
We have a notion and it's been seconded. Al
those in favor say aye.

ALL: Aye.

CHAl RPERSON M LLER: Al'l  those
opposed? Al those abstaining? Wuld you
call the vote, please?

MS. BAI LEY: Madam Chair, the vote
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Is recorded as 4-0-1 to approve the
application. Ms. MIler nade the notion, M.
Mann seconded, M. Etherly, M. Hood support
the notion. M. Loud is not present at this
tinme.

CHAl RPERSON M LLER: | believe
that we coul d waive our rules and regul ati ons
for issuing a full order with findings of fact
and conclusions of |aw and issue a sunmary
judgnment in this case. Yes, we have no party
I n opposition, even though the OP has raised
sone concerns.

MS. BAILEY: Thank you.

CHAI RPERSON M LLER: Yes. So is
the Board of that view? GCkay. Then we wll
I ssue a sunmary order in this case. Ckay.
Thank you very nuch.

MR. BASS: Thank you.

MR, CGELL: Thank you, Madam Chair
and Board.

CHAI RPERSON M LLER: Ms. Bail ey,

do we have anything further on our agenda for
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t he afternoon?
MS. BAI LEY: That's it for the
afternoon, Madam Chair.
CHAI RPERSON M LLER: Thank vyou
very much. Then this hearing is adjourned.
MS. BAILEY: Happy 4'" of July.
(Wher eupon, the Public Hearing was

concluded at 4:05 p.m)
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