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P-R-0-C-E-E-D-1-N-G-S
10:37 a.m.
CHAIRMAN LOUD: Good morning again.
This hearing will, please, come to order.
Ladies and gentlemen, this is the June 23"
Public Hearing of the Board of Zoning
Adjustment of the District of Columbia. My
name i1s Marc Loud, Chairperson. Joining me
today are Vice Chair, Shane Dettman
representing the National Capital Planning
Commission, Mr. Peter May representing the
Zoning Commission.

To my left i1s Mr. Clifford Moy,
Secretary of the BZA, Ms. Lori Monroe from the
Office of Attorney General. And to her left
Ms. Beverley Bailey, Zoning Specialist i1n the
Office of Zoning.

Copies of today"s hearing agenda
are available to you and are located to my
left in the wall bin near the door. Please,
be advised that this proceeding 1is being
recorded by a Court Reporter and 1is also
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webcast live. Accordingly, we must ask you to
refrain from any disruptive noises or actions
in the hearing room.

When presenting information to the
Board, please, turn on and speak into the
microphone, Tfirst, stating your name and home
address. When you are Tfinished speaking,
please, turn your microphone off, so that your
microphone 1s no longer picking up sound or
background noise.

All persons planning to testify
either In favor or i1n opposition are to fTill
out two witness cards. These cards are
located to my left on the table near the door
and on the witness tables. Upon coming
forward to speak to the Board, please, give
both cards to the reporter sitting to my
right.

The order of procedure for special
exceptions and variances 1S: Statement and
witnesses of the applicant; Government
reports, 1including the Office of Planning,
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Department of Public Works; Report of the
Advisory Neighborhood Commission; Parties or
persons 1In support; Parties or persons in
opposition; and Tfinally, Closing remarks by
the applicant.

Pursuant to Sections 3117.4 and
3117.5, the following time constraints will be
maintained: The applicant, the appellant,
persons and parties, except an ANC, 1in
support, including witnesses, 60 minutes
collectively. The appellee, the persons and
parties, except an ANC, In opposition,
including witnesses, 60 minutes collectively.

Individuals 3 minutes each.

These time restraints do not
include cross examination and/or questions
from the Board. Cross examination of
witnesses 1s permitted by the applicant or
parties only. The ANC within which the
property is located i1s automatically a party
In a special exception or variance case.

Nothing prohibits the Board from
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placing reasonable restrictions on cross
examination, including time limits and
limitations on the scope of cross examination
asking leading questions, testifying during
cross examination and so forth.

The record will be closed at the
conclusion of each case, except for any
material specifically requested by the Board.

The Board and the staff will specify at the
end of the hearing exactly what 1Is expected
and the date when the persons must submit the

evidence to the Office of Zoning. After the
record i1s closed, no other information will be
accepted by the Board.

The Sunshine Act requires that the
Public Hearing on each case be held In the
open before the public. The Board may,
consistent with 1t"s Rules of Procedure and
the Sunshine Act, enter Executive Session
during or after the Public Hearing on a case
for purposes of reviewing the record or
deliberating on the case.
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The decision of the Board in these
contested cases must be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the Members of the Board in
conversation.

Please, turn off all beepers and
cell phones, at this time, so as not to
disrupt these proceedings.

The Board will now consider any
preliminary matters. Preliminary matters are
those which relate to whether a case will or
should be heard today, such as requests for
postponement, continuance or withdrawal or
whether proper and adequate notice of the
hearing has been given. IT you are not
prepared to go forward with a case today or if
you believe that the Board should not proceed,
now Is the time to raise such a matter.

Does the staff have any preliminary
matters?

MS. BAILEY: Mr. Chairman and to
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Members of the Board and everyone, good

morning.

CHAIRMAN LOUD: Good morning, Ms.
Bailey.

MS. BAILEY: No, sir. No, sir, we
do not.

CHAIRMAN LOUD: Thank you. If not,
we can proceed with the agenda. Would all

individuals wishing to testify this morning,
please, rise to take the oath? And Ms. Bailey
will administer the oath to you.

MS. BAILEY: Please, raise your
right hand.

(Whereupon, the witnhesses were
sworn.)

MS. BAILEY: Thank you.

CHAIRMAN LOUD: Thank you, Ms.
Bailey. You can call our first case.

MS. BAILEY: Thank you, Mr.
Charrman. Application No. 17937 1i1s the
application of Walter Bruce Shirk and Norma L.
Shirk, pursuant to 11 DCMR section 3104.1, for
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a special exception to construct a rear deck
addition to a one-family detached dwelling
under section 223, not meeting the rear yard
requirements of section 404. The property is
located at 5023 Warren Street, N.W. It 1s
Zoned R-1-A. And the record needs to be clear
that this property is located in Square 1467
on Lot 920.

CHAIRMAN LOUD: Thank you, Mr.
Bailey. Thank you, Ms. Bailey. And good
morning, Mr. Shirk?

MR. SHIRK: Yes.

CHAIRMAN LOUD: All right. Mr .
Shirk, you have the almost rare case where
everything has been put together nearly
perfectly. You are seeking a special
exception for rear yard setback. You are iIn a
zone that requires 25 feet and your deck is
going to result in you having only 12 feet.

We have reviewed the file and, as |
said, i1t"s a nearly perfect assembly of the
materials and meeting the standard and so on
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and so forth.

So you are free, at this point, to
make a case, to make a statement or you can
rest on the record and we can turn to the
Office of Planning. Okay.

MS. MONROE: Put your microphone
on.

CHAITRMAN LOUD: Yes, your
microphone has to be on.

MS. MONROE: Push the button on the

bottom and then just say the same thing, just

SO --
MR. MOY: No, the big one.
MR. SHIRK: Here?
MS. MONROE: Where it says push.
MR. MOY: You got i1t. You got It.
MS. MONROE: Yes.
MR. MOY: No, turn the -- you --
MR. SHIRK: We rest on the record.
CHAIRMAN LOUD: All right. Thank
you, Mr. Shirk. I have already asked Mr.

Dettman, he didn"t have any questions for you.
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Let me ask Mr. May i1f he has any questions
for you. Okay. Then why don®"t we turn to the
Office of Planning? And because the applicant
has not formally made his case on the record
and you have done an outstanding report here,
it would be helpful 1f you did just walk
through the light, air, etcetera provisions
and then doing 1t as briefly as you think you
can and we can proceed forward.

MR. JESICK: Thank you, Mr. Chair
and Members of the Board. My name 1is Matt
Jesick. This application is made pursuant to
section 223 and that section has a number of
criteria that we are to evaluate.

The Tfirst one being whether the
light and air available to adjacent properties
would be 1mpacted. Our evaluation 1is there
woulld be no impact to adjacent properties by
the construction of the deck. Another
criteria i1s whether privacy of adjacent
properties will be unduly compromised.

Again, we find that there would be
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no compromise of the neighbors®™ privacy. It
you note the configuration of the houses on
this cul-de-sac 1s such that the rear yards of
the homes and, i1In fact, the homes themselves
are angled away from each other granting a
little more room between them and iIncreasing
the privacy.

The section 223 also asks about
whether the structure would be seen from a
public street. There are no public streets iIn
this area. It is all private streets. But
even there, we feel that the deck would be iIf
not totally invisible from the street, almost
o

And 223 also asks about Ilot
occupancy. The 1ot occupancy of this
property, even with the addition of the deck,
would be only 34 percent which i1s well under
the 50 percent permitted under section 223.

So we Tfind no 1issues with the
application and we are happy to recommend
approval .
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CHAIRMAN LOUD: Thank you, Mr.
Jesick. Are there any questions for Mr.
Jesick from the Board? Okay. Mr. Shirk, did
you have any questions for Mr. Jesick?

MR. SHIRK: No, sir.

CHAIRMAN LOUD: Okay. The Advisory
Neighborhood Commission i1n this case ANC-6C,
are they present this morning? They are not
present, but they did submit a report. It 1is
our Exhibit 20 and 1t is in support of your
application. And so it i1s entitled to great
weight under our rules.

Are there any parties or persons,
other parties or persons 1In support of the
application In the audience this morning? If
there are not, are there any parties or
persons In opposition this morning?

And, Mr. Shirk, we turn now to you
for closing remarks. And you can feel free, 1
won"t rush you through closing remarks like 1
did through your opening presentation. So if
you have got something that you would like to
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highlight about the matter, you can -- this is
your opportunity to do iIt.

MR. SHIRK: I have nothing to add
to the Planning Commission report.

CHAIRMAN LOUD: Okay . I think,
Board Members, we can determine now If we want
to deliberate this morning or 1f we want to
put 1t off for another date? Okay. It"s
unanimous consent for deliberating this
morning.

And 1 think 1711 start us off.
This 1s an application under section 223 for
rear yard relief. The applicant wants to put
a deck 1n his yard and is required by our
rules to meet the requirements of 223 to do
that.

We heard testimony from the Office
of Planning this morning, Mr. Jesick, that the
requirements of the 223 as to light and air
were met. There 1s no impact to adjacent
properties per Mr. Jesick"s report. In terms
of privacy, there 1i1s no privacy impact to
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adjacent properties. In fact, Mr. Jesick
testified that the rear yard of homes i1n the
area are angled away from each other, which
actually iIncreases the privacy.

With respect to whether the
structure can be seen from public streets and
whether 1t would visually iIntrude upon the
character and scale of the neighborhood, the
deck 1s, as Mr. Jesick testified, nearly
totally invisible. In addition to which,
there are no public streets iIn the area that
we are talking about. The streets are all
private.

And Mr. Jesick also testified and
his report indicated that the lot occupancy
does not exceed 50 percent. We are in the R-
1, so 1t does not exceed 50 percent In the R-
1. In fact, it"s going to be 34 percent. So
I think the test for the section 223 is made
and I"m prepared to support i1t. Colleagues?

COMMISSIONER MAY: I don"t have
anything to add other than to move approval of
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Application No. 17937 for special exception to
construct a rear deck addition to a one-family
attached dwelling under section 223, not
meeting the rear yard requirements of section
404 at premises 5023 Warren Street, N.W., and
ask for a second.

VICE CHAIR DETTMAN: Second.

CHAITRMAN LOUD: Thank you,
gentlemen. The motion has been made and
seconded. Is there any further deliberation?

All those 1In favor say aye.

ALL: Aye.

CHAIRMAN LOUD: All those opposed?

Are there any abstentions? Can you read back
the vote, Mr. Moy? I"m sorry, can you read
back?

MS. BAILEY: That"s okay. It"s
confusing sometimes.

CHAIRMAN LOUD: I"m sorry. My
mistake. Can you read back the vote, Mrs.
Bailey?

MS. BAILEY: Sure, Mr. Chairman.
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Mr. Chairman, the vote is recorded as 3-0-2 to
grant the application. Mr. May made the
motion, Mr. Dettman seconded, Mr. Loud
supports the motion. And are we doing a
summary order for this one, Mr. Charrman?

CHAIRMAN LOUD: Yes, Ms. Bailey.

MS. BAILEY: Thank you, sir.

CHAIRMAN LOUD: Thank you. Is
there anything further In this case?

MS. BAILEY: No, sir.

CHAIRMAN LOUD: Okay. Then thank
you for your presentation. Thank you for your
package this morning. It was very, very
helpful to us.

MR. SHIRK: Thank you.

MS. BAILEY: Ready, Mr. Chairman?

CHAIRMAN LOUD: Yeah, why don"t we
go ahead and call the case.

MS.  BAILEY: The next case,
Application 17938 1i1s the application of
Barbara Wilks-Carney and i1t"s pursuant to 11

DCMR section 3104.1 for a special exception to
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allow a rear addition to an existing one-
family semi-detached dwelling under section
223, not meeting the side yard requirements of
section 405. The property is located iIn the
R-4 District at premises 3151 Childress
Street, N.E., Square 4076, Lot 115.

CHAIRMAN LOUD: Good morning and
you are the applicant?

MS. WILKS-CARNEY: Yes, 1 am.

CHAIRMAN LOUD: Is 1t Mrs. Wilks-
Carney?

MS. WILKS-CARNEY: Yeah.

CHAIRMAN LOUD: Okay.

MS. WILKS-CARNEY: Miss, my husband
has passed.

CHAIRMAN LOUD: Okay.- Ms. Wilks-
Carney. Thank you and good morning to you.

MS. WILKS-CARNEY: Good morning.

CHAIRMAN LOUD: We have also had
the opportunity to review your fTile and your
request for side yard relief under 223. And
it 1s also a full record, so I"m Inviting you
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to highlight the basic project you have in
mind, bearing in mind that you can be as brief
as necessary as circumstances warrant.

Just like the case before your®s
and we will tease out most of the facts that
support the 223. And again, this 1i1s only
because the package that you put together was
very well put together and you®"ve (got
tremendous support from neighbors, that"s our
Exhibit 21, Office of Planning and so on and
so forth.

And then we will turn to the Office
of Planning and have them walk through the 223
analysis.

MS. WILKS-CARNEY: I"m basically
trying to close 1n my back porch, so that I
can bring up a laundry room. Right now, 1in
order to wash clothes, | have to go outside
and down the steps. | don"t have a basement.

I have a laundry room. So iIn the wintertime
or at night, at dark, I can"t wash clothes.
IT 1t rains, | have to take my clothes out 1iIn
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the rain and get an umbrella and try to come
back. Because 1 have fallen down the steps a
couple of times, so I"'m trying to close i1t iIn
and make 1t more accommodating for me.

CHAIRMAN LOUD: Absolutely. We
would not want you to have to go outdoors to
do laundry. And fortunately, the Zoning Regs
permit you to do, 1 believe, what you are
trying to do. But let"s turn to Board Members
and see i1f they have any questions for you.

COMMISSIONER MAY: I would just
like to make clear, you know, we received a
package of photographs and 1 think that we
have the photograph on the first page. Is it
showing only a partial view of your home?

MS. WILKS-CARNEY: Which one?

COMMISSIONER MAY: Is that right?

MS. WILKS-CARNEY: That"s a *full

COMMISSIONER MAY: Where is the --
I guess I"m just not clear which one 1s the
view of your home. It"s this page?
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MR. WINDER: 1 don"t have a copy of
that with me.

COMMISSIONER MAY: It"s the, I™m
guessing, upper right?

MR. WINDER: That"s the front.

COMMISSIONER MAY:  And that"s the
front of the house. And the upper right of
the -- and 1t"s the right hand side of that
photo? Is that correct?

MR. WINDER: Yes.

COMMISSIONER MAY: So we only have
a partial view of the front of that house,
right?

MR. WINDER: Right, that"s correct.

COMMISSIONER MAY: Okay. Now, the
rear of i1t, 1 think, 1s pointed out with a --
someone wrote i1t up and jJjust drew and arrow
and wrote 1351 at the property iIn the rear and
that"s lower left? Is that right?

MR. WINDER: That"s correct.

COMMISSIONER MAY: Okay. And there
IS —- you are enclosing your back porch, but
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It"s not a roofed porch. It"s just a stoop?

MR. WINDER: That"s correct.

MS. WILKS-CARNEY: Right.

COMMISSIONER MAY: Yeah, okay. 1
just wanted to be clear on that.

CHAIRMAN LOUD: Thank you.

COMMISSIONER MAY: That®"s i1t for my
questions.

CHAIRMAN LOUD: Thank you, Mr. May.
Mr. Dettman, did you have any questions for
the applicant? Okay. Why don"t we now turn
to the Office of Planning? Good morning.

MS. BROWN-ROBERTS: Good morning,
Mr. Chairman and Members of the Board. I am
Maxine Brown-Roberts from the Office of
Planning. I think what 1711 do i1s I"1l just
walk you through the section 223 requirements.

Just as a background, the subject
property is nonconforming in 1ts lot width and
its lot area and its side yard. The proposed
enclosure will not 1increase the -- any of
these -- the portion of the side yard, the new
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portion of side yard will remain within the
21.21 feet that i1s the existing side yard.

Under 223, the subject property 1is
located 1n the R-5 Zone. It i1s a
nonconforming structure with a nonconforming
use. And as | said, 1t"s nonconforming to lot
area, lot width and i1ts side yard.

Under .2, the addition will not
affect the light and air for adjacent
properties and would -- since 1t would retain
the existing side yard and would not protrude
beyond the rear portion of the adjacent
houses.

The addition is to the rear of the
property. It would be within the existing
footprint and would not be visible from the
main street, which i1s Childress Street, but is
-— will be visible from the rear alley.

Other houses within the
neighborhood have enclosed their rear -- have
rear additions also, which are similar to what
IS being proposed today. The property 1s
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within the R-4 District that has a maximum lot
occupancy of 40 percent. The existing lot
occupancy 1i1s 37 percent and will remain as
such.

This 1s a residential use which 1is
conforming to the R-4 District and with the
addition would remain as such.

The Office of Planning finds that
the application or the applicant has met all
the requirements of the special exception and
recommends approval. Thank you, Mr. Chairman.

CHAIRMAN LOUD: Thank you. And we
appreciate the thoroughness of your report as
well. Board Members, are there any questions
for the Office of Planning?

COMMISSIONER MAY: Yeah, 1 have
questions. And 1 just want to get clarity,
because | think that there may actually be a
need for relief on lot occupancy. The -- when
you calculated the lot occupancy at 37
percent --

MS. BROWN-ROBERTS: Um-hum.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

117

12

13

14

15

14

17

18

19

20

2]

22

27

COMMISSIONER MAY: -- does that
include or exclude the front porch?

MR. WINDER: That"s excluding.

COMMISSIONER MAY: Excluding the
front porch. And does i1t include or exclude
the rear stoop?

MR. WINDER: It includes 1t.

COMMISSIONER MAY: Includes the
rear stoop. And I would argue that it
actually should be the other way around. The
front porch has a roof over i1t and so there is
a structure that i1s above 4 feet and so that
should be counted toward lot occupancy.

MS. BROWN-ROBERTS: Um-hum.

COMMISSIONER MAY: And then the
rear stoop is presumably at the same grade as
the front of the house, which does not appear
to be above 4 feet at the front of the house.
And so therefore it"s -- i1t would be -- this
iIs the same level as the main floor, 1t would
not count as part of the lot occupancy.

That exchange of area doesn"t
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really make that much of a difference to me,
but when you then build over the back stoop,
and then also you need to actually count the
side yard into the lot occupancy, because it
Is nonconforming. So In essence, you have 39
X 20.62 as the resulting total lot occupancy,
which works out to be about 43 percent.

MS. BROWN-ROBERTS: Um-hum. |
didn"t calculate this.

COMMISSIONER MAY: Yeah. And |
only raised this because, you know, 1 think
that we ought to be very clear i1f there 1is
relief needed on lot occupancy, i1t ought to be
calculated 1n the standard way.

CHAIRMAN LOUD: Thank you, Mr. May.

Let"s turn back to the Office of Planning
just to give her an opportunity to do some of
the calculations. | hear you saying we"re at
43 percent. The maximum is 40 percent.

COMMISSIONER MAY: Right.

CHAIRMAN LOUD: So some relief —-

COMMISSIONER MAY: But they --
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yeah.

MS. BROWN-ROBERTS: I think but
under the 223, they would be able to go to 70
percent, so they are still below that 70
percent.

COMMISSIONER MAY: Right.

CHAIRMAN LOUD: All right. So it"s
not a totally inconsequential change, but
nonetheless that is still under lot occupancy
for this zone. Is that correct?

MS. BROWN-ROBERTS: That"s correct.

CHAIRMAN LOUD: Okay.

MS. BROWN-ROBERTS: Yes.

CHAIRMAN LOUD: All right. So it
doesn"t change the 223 relief, 223 analysis.
But does 1t -- will there be a requirement
that they change the plans 1In any respect
going forward to the ZA?

MS. BROWN-ROBERTS: No, 1 think
they maybe jJjust need to change their
calculations.

CHAIRMAN LOUD: Okay.
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COMMISSIONER MAY: Yeah. But 1t
does add another layer of relief. It"s not
just -- they need relief on the side yard.

MS. BROWN-ROBERTS: Yes, we would
say -- all right.

COMMISSIONER MAY: They would need
also relief on lot occupancy, but i1t certainly
can be granted as a special exception under
223.

CHAIRMAN LOUD: Okay. Thank you,
Mr. May. Anything fTurther for either the
Office of Planning or the applicant?

COMMISSIONER MAY: Actually, 1 did
have another follow-up question for the
applicant. 1 had forgotten about this one.

CHAIRMAN LOUD: Sure.

COMMISSIONER MAY: 1 thought about
i1t before. Looking at the floor plans and the
addition, on the second floor 1 see the
bedroom i1s shifting to the back of the house
and 1"m just curious as to why there i1s only a
single window in that addition there, because
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It seems to me that you have -- you know, 1It"s
a room that has an exposure on two sides and
so you could certainly put In more than one
window there and i1t would -- might make it a

nicer room.

MS. WILKS-CARNEY: I would Ilike
that.

COMMISSIONER MAY: Yeah.

CHAIRMAN LOUD: Okay.

MR. WINDER: Well, a single window
was for -- actually allowing for wall space.

COMMISSIONER MAY:  Right. I know
you need to have a wall and you need to have
room for a bed-wall and 1t"s a small bedroom,
so | understand those sorts of constraints,
but you could also have a, you know, high
window on the side or something like that.

MR. WINDER: Right.

COMMISSIONER MAY : 1°m just
thinking 1t would be a good idea to have a
second window, so you can get -- and on the
other face, so that you could get some cross
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ventilation.

MR. WINDER: Right. Okay.

COMMISSIONER MAY: That"s just a
minor comment.

CHAIRMAN LOUD: Thank you, Mr. May.

Again, 1f there are no further questions for
either OP or the applicant or 1f OP doesn"t
have any Tfurther response to some of our
dialogue here, we can move Torward 1In the
proceeding. And 1 do believe that the ANC, i1f
Members of the ANC are present iIn this case,
this 1s ANC-5B, now would be the opportunity
to come up and give your report.

My record reflects that the ANC did
submit a report. |1 don"t actually have a copy
of 1t in my file. Okay. And Mr. Dettman 1is
clarifying that there -- the reference in the
record to the ANC supporting i1t is from the
Single Member District Commissioner, which
woulld be a Mr. Hooper, who is Vice Chair of
ANC-5B, and 1 guess he 1s Single Member
Commissioner 5BO07.
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And 1In the letter, he recommends
approval of the application for special
exception relief. However, our rules require
a certain matter of protocol for an ANC report
to be submitted and to be given great weight.

And part of the requirement is that the fTull
ANC meet and the report come from the Chairman
of the Commission and 1t be submitted after
proper notice given to the community and a
quorum convened for the purpose of the
meeting.

So 1t"s an important distinction to
make, particularly iIn close cases. In this
case, 1t doesn"t appear to be that close,
because you made a strong section 223 analysis
and you®"ve got the backing of the Office of
Planning and 1 think our Exhibit 21 shows a
number of neighbors 1n the surrounding area
that support you, as well as this Single
Member District Commissioner. But iIn —-

MS. WILKS-CARNEY: Excuse me, can 1
say something?
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CHAIRMAN LOUD: Yes.

MS. WILKS-CARNEY: | went to the 5B
meeting and they voted on 1t. And Mr. Hooper
was supposed to write the Jletter and
representation of the full Committee --
Commission.

CHAIRMAN LOUD: Thank you.

MS. WILKS-CARNEY: There 1s also
something In here that shows how they voted.

CHAIRMAN LOUD: Thank you. We --

MS. WILKS-CARNEY: Because | went.

CHAIRMAN LOUD: Hum?

MS. WILKS-CARNEY: 1 went --

CHAIRMAN LOUD: I"m sorry.

MS. WILKS-CARNEY: -- and presented
my case before the 5B Commissioners.

CHAIRMAN LOUD: Okay.

MS. WILKS-CARNEY: And they voted

CHAIRMAN LOUD: And that much 1s
noted 1In the Office of Planning®s report.
MS. WILKS-CARNEY: Okay.
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CHAIRMAN LOUD: As well that the
ANC met on May 7%, voted 11-0-1 to recommend
approval. 1It"s just that | don"t have a copy
of their resolution. I don"t know if other
Board Members have 1t.

MS. WILKS-CARNEY: Oh.

CHAIRMAN LOUD: Yeah, 1 don"t have
a copy of their resolution of approval i1n the
record that 1 received and i1t doesn"t look
like other Board Members have 1t as well.

MS. BAILEY: Mr. Chairman, what 1
think often happens i1s ANC gets a little
turned around and really doesn*t follow the
rules exactly the way we have i1t written. But
what you do have iIn your hand is a copy of
their resolution. Well, not the resolution,
the minutes of the meeting where they voted on
that application, on this application.

CHAIRMAN LOUD: Okay.

MS. MONROE: 1Is 1t In the record?

CHAIRMAN LOUD: Okay.

t 1s 1In the

MS. BAILEY: Yes,
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record.

CHAIRMAN LOUD: This has no exhibit
number on 1t.

MS. BAILEY: That particular copy
doesn"t, but 1t 1s in the record.

CHAIRMAN LOUD: Okay.

MS. BAILEY: 1 saw It there.

CHAIRMAN LOUD: Okay. So what Ms.
Bailey has handed me 1s iIn our record. |
don*"t have 1t. And 1t would give you that
great weight support that you would need. I
think one of the more 1mportant things iIs to
not have the ANC oppose you, because once they
oppose you, we can"t -- 1f you meet the test
for relief, we can"t give you a summary
decision.

And 1In this case, i1t"s very clear
that they don"t oppose you. But what I have
been handed i1s from the May 7, 2009 meeting of
ANC-5B. It says the meeting was called to
order by the Chair. A quorum was present. It
IS not signed, but we will duly take note of
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the fact that the record clearly supports your
Single Member District ANC Commissioner
supporting you, the minutes from the May 7
meeting, demonstrating that there was strong
support for you In the community.

But  nonetheless, this doesn"t
appear to meet the requirements for a great
weight report. Again, that does not harm your
case at all, because In your case there is no
opposition. The ANC certainly 1s not opposed
to 1t. So assuming the Board deliberates
today and supports granting the relief, we
would still be able to do a summary decision.

Board Members, any further
reflection on the ANC issue? Okay. Now, 1if
there are parties or persons iIn the audience
that are i1n support of this application, now
would be the time to come up, then you would
be given 3 minutes. And seeing none, I1If there
are parties or persons in the audience that
are 1n opposition to this application, now
would be the time to come up and we would like
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to hear from you. You would be given 3
minutes.

And seeing none, we"ll turn back to
the applicant for your closing remarks.

MS. WILKS-CARNEY: I wish you"d
approve it.

CHAIRMAN LOUD: Well, let"s see
what the Board Members think 1i1n terms of
deliberating today and where that may lead us
to. Is there any objection to deliberating
today? Okay.

Well, let me start us off. This iIs
an application for section 223 relief. The
applicant needs side vyard relief. She
proposes an enclosure of a back porch, 1
believe, largely for laundry, that will result
iIn a 2.2 foot side yard where 8 fTeet 1is
required. And also where the lot occupancy is
going to go up to about 40 percent, but still
below the 70 percent threshold for the R-4
District.

The Office of Planning gave
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testimony this morning and submitted a report,
our Exhibit 22, in support of the application.
The ANC Single Member District Commissioner
also submitted a report, that"s our Exhibit 20
In support of the application.

Our Exhibit 21, a number of
neighbors, 1 think about 19 neighbors or so,
submitted documentation iIn support of the
application as well.

The Office of Planning testified
that there would be no impact to light and air
to adjacent properties, that the proposed
project does not protrude beyond the rear
portion of neighboring houses. In terms of
privacy, there was no compromise to adjacent
properties due to the proposed project.

The i1ntrusion -- the visibility of
the proposed improvement from public streets
and the surrounding area, other houses have
similar enclosures. This one 1s not going to
be visible from the street. It would be
visible from the rear alley, but, as OP
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testified, other houses have similar
enclosures.

The maximum lot occupancy initially
was 1dentified as 37 percent, but Mr. May
pointed us iIn the right direction in terms of
including the front structure, 1 Dbelieve
covering the porch, he testified, as part of
the ot occupancy, but not including the rear
stoop, 1If I"m correct, Mr. May.

COMMISSIONER MAY: Yeah, 1 think
the key point there i1s that when calculating
the lot occupancy when the addition is built,
the front porch should be iIncluded in the lot
occupancy, because i1t has a roof over it. And
the side yard should be included, because it
IS too narrow to be a legal side yard. And so
those things together bump up the total Ilot
occupancy to 43 percent.

CHAIRMAN LOUD: Okay . I stand
corrected on that. |1 believe | said bumped it
up to 40 percent. It actually bumps i1t up to
43 percent. But nonetheless, 1t"s still below

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

117

12

13

14

15

14

17

18

19

20

2]

22

41

the 70 percent lot occupancy that you can get
with the special exception in the R-4.

That being said, | don"t have
anything further to add. 111 open i1t up to
Board Members.

COMMISSIONER MAY: Okay . Then 1
would like to move approval of Application No.
17938 of Barbara Wilks-Carney for special
exception relief under section 223 for a rear
addition to a one-family semi-detached
dwelling In the R-4. Is there a second?

VICE CHAIR DETTMAN: Second.

CHAIRMAN LOUD: The motion has been
made and seconded. Is there further
deliberation?

Hearing none, all those i1n favor
say aye.

ALL: Aye. All those opposed? Are
there any abstentions? And can you read back
the vote, Ms. Bailey?

MS. BAILEY: Certainly, Mr.
Chairrman. The vote 1s recorded as 3-0-2 to
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grant the application. The motion was made by
Mr. Loud, seconded by Mr. May, Mr. Dettman
support the motion. 3-0-2 as | iIndicated and
we are doing a summary order, Mr. Chairman?

CHAIRMAN LOUD: Yes.

MS. BAILEY: Thank you, sir.

CHAIRMAN LOUD: Thank you. All
right.

MS. WILKS-CARNEY: Thank you all.

CHAIRMAN LOUD: I think -- do you
think a 10 minute break would be what we would
need? Okay . So we"re going to take a 10
minute break and then come back and hear from
the final case this morning, which would be
the Propco LLC. And one of the Tirst
questions, 1 think, we will have 1i1s whether
you all are prepared and are willing to work
through the lunch hour.

Okay. See you in 10 minutes.

(Whereupon, at 11:11 a.m. a recess
until 11:33 a.m.)

CHAIRMAN LOUD: Good morning. We
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are resuming the morning hearing calendar, the
June 23" hearing calendar of the BZA. And 1
believe there 1s one final case on our
calendar this morning.

Ms. Bailey, can you call that case?

MS. BAILEY: Yes, Mr. Chairman.
It"s the Application of Propco LLC and the
number 1s 17926, and i1t is pursuant to 11 DCMR
section 3104.1, for a special exception to
locate parking spaces on a lot that 1is
separate from the building that they are
intended to serve g accordance  with
subsections 2116.6 through 2116.9. The relief
IS sought to permit the construction of a new
one-story retail development on land that 1is
bounded by Western Avenue, N.W., 44" Street,
N.W., and Jenifer Street, N.W., and to use the
existing surplus parking located on the Lord &
Taylor parking lot at 4423 Harrison Street,
N.W. The zoning of the property is C-3-A, C-
2-A, R-5-B and R-2. It 1s located i1n Square
1660, Lot 811 and Square 1580, Lot 33.
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CHAIRMAN LOUD: Thank you, Ms.
Bailey. Can the parties, please, come forward
for that case? Good morning. And 1T you
could introduce yourselves for the record?

MR. FEOLA: Should 1 start over

here?

CHAIRMAN LOUD: Yeah, you can start
to my left.

MR. FEOLA: Thank  you, Mr.
Chairrman. For the record, my name 1is Phil

Feola with the Law Firm of Pillsbury Winthrop
Shaw Pittman here on behalf of the applicant.

MR. KABATT: Chris Kabatt with
Wells & Associates on behalf of the applicant.

MR. BERMINGHAM:  Jerold Bermingham
from National Realty & Development for the
applicant.

MR. HEAPES: Richard Heapes with
Street-Works for the applicant.

CHAIRMAN LOUD: Good morning to
each of you. Is the ANC present?

MR. HEAPES: 1 do not believe so.
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CHAIRMAN LOUD: Okay . ANC 1s
automatically a party iIn the case. And |
think we have a preliminary matter involving
an ANC report that we got this morning that
did not come iIn within the time lines of our
rules, which we would, as a preliminary
matter, need to waive in. 1 believe all Board
Members have had an opportunity to review 1t.

It"s a June 22" document.

Does the applicant have a copy of

MR. FEOLA: 1 do not.

CHAIRMAN LOUD: Okay . And 1t
purports to be a great weight report with
notice and a quorum for May 12 meeting and a
resolution conditionally 1i1n support of the
application.

Board Members did you have any
concerns about waiving our rules to allow this
in? Okay. So why don"t we waive our rules on
the 3100.5 to allow the ANC report in, which
IS dated June 22, 2009 and purports to be a
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resolution i1n support of the application.

The second preliminary matter would
involve an application for party status and
there was a party status applicant, | believe,
a Mr. Todd. 1Is Mr. Todd present? Okay. Good
morning. If you can come forward and take a
seat as well, we"re going to -- this iIs not
necessarily going out of order, but this 1is
considered a preliminary matter before we get
into the case and you have an application for
party status, so we wanted to invite you up
and give you the opportunity to walk through
the standards for party status.

Yes, sir, your microphone 1i1s not
on.

MR. TODD: What I would ask and 1
talked to the staff before about this i1s to
withdraw the request for party status and just
testify as a proponent of the project later in
the session.

CHAIRMAN LOUD: Thank you, Mr.
Todd. We can certainly accommodate that. And
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we will call you back when we get to that part
of the proceeding. 1 think, Mr. Feola, we are
prepared to go into --

MR. FEOLA: Just a, Mr. Chairman,
couple of preliminary matters on our side.

CHAIRMAN LOUD: Okay.

MR. FEOLA: One is the Affidavit of
Posting —-

CHAIRMAN LOUD: Okay.

MR. FEOLA: -- that we filed with
the staff and the second i1s i1dentifying expert
witnesses. We have two, Mr. Heapes on
architecture and urban planning and Mr. Kabatt
on traffic and transportation, both of whom
have testified either as experts either before
this Board or before the Zoning Commission.

CHAIRMAN LOUD: Okay. Thank you.
Why don"t we do the latter first then and just
formally pass upon their qualifications to
testify as experts, so that their testimony
would be credited and given the weight of an
expert here.
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We do have the background
statements for Mr. Heapes and Mr., think 1t"s
pronounced, Kabatt, okay, here with us, so we
just got 1t, so give Board Members a couple
seconds to look it over, but we are bearing in
mind that they have testified and then
qualified as experts here before.

Board Members are  there any
questions for the proffered expert witnesses?

Okay . Then why don"t we -- do we need to
vote on this, Ms. Bailey, Ms. Monroe?

MS. BAILEY: No, Mr. Chairman.

CHAIRMAN LOUD: Okay. So we don"t
need to vote on 1it. I think as presiding
officer, 1 have authority to say by consensus
the Board approves that their witnesses should
be credited as that of an expert.

MR. FEOLA: One fTinal preliminary
matter, we would like to submit a revised
landscape plan that 1s the product of
interaction we had with the property owners
within 200 feet as well as the ANC, which 1
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think the ANC refers to In 1ts submission.

CHAIRMAN LOUD: Okay.

MR. FEOLA: We would like to submit
into the record.

CHAIRMAN LOUD: Why don"t we do
that. And as that is being done, what was the
iIssue with respect to the posting? The
posting you —-

MR. FEOLA: No, we -- | was just
noting that we filed the Affidavit of Posting.

CHAIRMAN LOUD: Okay . Thank you.
Okay. Mr. Feola, | think we can start when
you are ready.

MR. FEOLA: Thank you, Mr.
Chairrman. Again, my name 1is Phil Feola for
the applicant on behalf of LT Propco LLC.
With me 1s Cary Kadlecek of our law firm.

LT Propco has a long-term ground
lease on the two properties that are before
you today. Essentially, what this application
IS Is a special exception pursuant to 2116.5
to provide required parking off-site from the
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site of the proposed buirlding.

The two properties are across
Jenifer Street from each other iI1n Northwest
Washington, both abut Western Avenue to the
north, so on the District property line. The
first 1s Lot 33 and Square 1580, which 1is
about 6.2 acres of land. It 1s split zoned
between the C-2-A, R-5-B and the R-2 Zone and
it 1Is occupied by, approximately, 150,000
square foot Lord & Taylor store, a parking
deck for that store and surface parking for
that property.

The second parcel 1s In Square 1660
and i1t"s Lot 811. And i1t is a little over 1
acre and it"s Zoned C-3-A and 1t i1s currently
surface parking. A little bit of background
about these.

LT Propco has a long-term ground
lease on both of these and has held -- and i1ts
predecessor has held this ground lease since
the early "50s or mid-"50s when the Lord &
Taylor store was built.
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When Lord & Taylor was built, there
wasn"t enough land 1n Lot 33 to accommodate
the parking requirement, at the time, and the
predecessor to Lord & Taylor came before your
predecessor and sought a special exception to
build the required parking on the lot that we
euphemistically call the "Home Plate Lot,"
which 1s the other property, that 1 acre
property across Jenifer Street.

That was approved by this Board in
Order No. 5226. And subsequently, i1n the mid-
"80s, the Zoning Commission changed the
parking regulations and lowered the
requirement Tor parking TfTor properties like
the Lord & Taylor store.

Such that today, the current Zoning
Regulations would require 491 parking spaces
on-site for Lord & Taylor. The Lord & Taylor
site has 640 spaces. So what we are asking
for 1s the ability to use that surplus zoning
required spaces on the Lord & Taylor lot for
this new building, which will be about 40,000
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square feet, which would have a parking
requirement of 121 spaces.

Since there i1s that surplus, we are
seeking a special exception to essentially do
a 180 from the "50s. In the 1950s, the
applicant came before the Board and asked to
park across Jenifer Street for Lord & Taylor.

We are asking now going back across Jenifer
Street the other way to the west to provide
parking for the new facility that we propose
to build here.

So there are two pieces of relief
we are really asking. One i1s to release the
covenant that -- we would have the Board
authorize the release of the covenant that was
required under 5226 to maintain the '"Home
Plate Lot," 1f you will, as parking. And
second to allow us to park pursuant to special
exception 2116.5 and to locate parking spaces
elsewhere on the site.

What we will show today i1s that i1t
Is more practical to let us park on the Lord &
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Taylor site for this new building, because
there 1s an efficient use of land, better
design, 1it"s safer for 1iIngress and egress
purposes and 1t has less 1mpact on the
neighborhood.

And that while the Board®"s charge
iIs to prefer locations off-site that are
separated only by an alley, In this case, we
are only separated by a fairly small Jenifer
Street. And of course, the Board can impose
conditions on screening and such that are
appropriate.

And I"m happy to say we have
reached an agreement with the ANC and the
immediate neighbors to the Lord & Taylor
parking lot on what those screening conditions
are. They are reflected iIn -- the landscape
part i1s reflected 1n the new landscape plan.
And we are going to submit some proposed
conditions which mirror what the ANC has asked
to be made a condition of the order.

So with that, 1 would like to call
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Mr. Bermingham to give a brief overview of his
role i1n this project and what Lord & Taylor
and LT Propco®"s goals are.

IT 1t pleases the Board and given
the time, 1f you would like us to go through
the whole presentation and then stand for
questions, we can do that or we can just hear
questions after each presentation.

CHAIRMAN LOUD: I think 1In the
interest of time, i1t makes a lot of sense and
1T Board Members are on board with that, no
pun iIntended, we can do i1t that way. But
obviously, i1f there i1s some burning question
someone wants to get to, we don"t --

MR. FEOLA: Never stop you from
asking a question.

CHAIRMAN LOUD: But 1 do think that
approach makes a lot of sense.

MR. BERMINGHAM: Hello. My name is
Jerold Bermingham. I"m an Executive Vice
President with National Realty & Development.

Our company 1s a sister company to Lord &
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Taylor and the lease holder LT Propco.

And we are charged with handling
the real estate matters for Lord & Taylor®s
matters like this, which come up,
redevelopments and developments of that. In
addition, we handle the construction property
management for our own account, privately
held, of another 80 shopping centers beyond
the Lord & Taylor holdings.

We have in-house our own
construction property management, legal staff,
accounting, etcetera, and we iIntegrate design
development 1issues like this commonly. So
that"s the structure of this.

From the perspective of the sister
company, Lord & Taylor, this site, as we call
it "Home Plate,”" represents an interesting
opportunity for us to create this Friendship
Heights Plaza, which will consist of the
combination of the Lord & Taylor store with
this small boutique high class and high
quality building, which would draw from the
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surrounding tenants, such as the Neiman Marcus
and the Bloomingdale®s.

It would also -- would create the
kind of street environment that Wisconsin has
in that area where i1t i1s only a one story
structure, a little more hospitable, a little
more street friendly, a little more boutiquey.

So the people who are walking on Wisconsin
are drawn really to come shop at Lord & Taylor
as well as this.

The i1ntegration of these two from a
market perspective as well as from a real
estate perspective makes a lot of sense. It
IS good Dbusiness. Obviously, i1n this
environment, larger structures and bigger
developments would be hard to sustain, but
this 1s a particularly great market.

We have gotten an excellent
response from people who love this site. It
fills 1n, obviously, In a strong retail market
place. So we think i1t makes good business
sense. It is excellent real estate and the
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plan In front of us i1s a well-thought out
plan.

MR. FEOLA: Mr. Heapes?

MR. HEAPES: Mr. Chairman, Members
of the Board, Richard Heapes. 1"11 walk you
quickly through just the diagrammatic
thinking, so you can understand the project a
little better. 1711 step up i1If that would be
okay?

Just to review its location, this
IS the site and, of course, today i1t sits
almost 100 percent impervious as a surface
parking lot, not used. You should know that
along Western Avenue there are a number of
significant canopy trees that are there. And
then, of course, there 1i1s Jenifer and
Wisconsin of the Triangle and vyou have
Bloomingdale®s, Neiman®s and Lord & Taylor.

Today as you stand there, Lord &
Taylor sits almost by itself down the street
separated by this site. If you look carefully
at the "Home Plate™ 1itself, i1t really i1s a
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three-fronted building. The primary front in
terms of the retail orientation i1s, of course,
along Western Avenue where you have the
entrance to the Metro Station, the entrance to
Neiman Marcus, the entrance to Lord & Taylor
both here and here.

And really the goal was to create a
retail frontage there keeping the existing
trees, staying back off the trees, having a
significant amount of landscaping on that
sidewalk, but still a full 20 foot width of
pedestrian activity. It°s a very wide
setback, almost 40 feet from the curb to the
face of the building, as you see.

Walking along the other side then,
this 1s a private street. The i1ssue was not
to create a building with a significant front
and a back, but three significant sides, 1if
you would.

As you come around the corner to
Jenifer Street, we are required to have 5
handicapped spaces on-site, those are
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consolidated off the site and across from the
parking in a small lot here accessible off of
Jenifer. And we also have the requirement for
two internal loading bays, which are shown
here, which allow the trucks to come off of
Wisconsin and pull 1i1nto those two Iloading
bays.

We do also have the ability to have
a third lay-by bay should, 1n the course of
the daily activity, those two bays be
occupied. Although private, this IS
essentially a combination street/alley
environment. This 1s the parking entrance to
Mazza Gallery and significant loading to Mazza
Gallery here.

What we attempted to do 1is to
create wide generous sidewalks. As 1 said,
you will have almost 40 feet here, create a
small almost weigh station, i1f you would, of a
public space that emphasizes this corner. We
have also emphasized this corner
architecturally and emphasized the back of
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this through the landscaping and architecture
of this.

So this is really a building of
about 1, 2, 3 corners and good sidewalks that
are being designed between those corners that
are appropriate to the scale and amount of
activity you would expect to see here.

Although just a one-story building
and the architecture -- 1 believe you have the
drawings i1n the application, the architecture
attempts to really clarify and make more out
of the corners than a simple one-story
building. So they can respond back and forth
across the street to the major anchors and
create more of a corner condition there.

And then the middle part of the
building, this for example, i1s along Western,
so this 1s the building across from Neiman
Marcus. It has got some more architecture
than just tenant architecture. It has some
strength and has a smaller scale similar to
what you would see up and down Wisconsin of
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not a completely horizontal building, but
smaller scale, 1 to 1.5 story buildings.

The same thing here across from
Lord & Taylor with a more simple building as
you walk along the edge under the tree canopy.

As you come around the corner along Jenifer
Street, we have pulled storefront, although
not the front of the building. We have kept
the canopy to create scale and sun and cover
along Jenifer Street and windows.

And likewise along 44" Street, we
have kept openings and some glazing, enough to
create some scale and rhythm to that side. So
iIt"s not all a front and a back. Towards the
back, a corner fTacing Jenifer away fTrom
Western, we have also created a significant
corner element i1n front of those handicapped
spaces. So as you are coming down Jenifer
from Wisconsin, you will see that as kind of a
weigh station to the Lord & Taylor.

The elevations are not as clear
perhaps and so here 1s three very simple
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sketches showing today®s condition. IT you
were standing at Lord & Taylor looking up
Western towards Wisconsin, there i1s Blooming--
there 1s Neiman®"s i1n the back. You can see
this kind of significant corner building, 1if
you would. More architecture than pure tenant
architecture i1n the vocabulary of today"s
modern aesthetic that matches the two
aesthetics somewhat or fits with the
aesthetics of Lord & Taylor and Neiman®s.

IT you were to turn around and
stand at the corner of Neiman Marcus looking
back the other way, there i1s a Neiman Marcus
and Mazza Gallery, Metro Station. You can see
that corner element, that streetscape, and
again that building 1s sitting under the
canopy of those existing trees.

We move around the building looking
at i1t from Jenifer and that corner, you see
less retail building. You see that almost
plaza for the Tfive handicapped spaces. You
see the loading dock, which we would propose
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be handled with glass loading doors as i1f it
was storefront that had some activity, had
some light behind i1t, not clear glass, opaque
glass and the character of the storefronts
walking around the front as you head to Lord &
Taylor®s second entrance.

That 1s In a nutshell the character

of that simple three cornered one-story

building.

MR. FEOLA: Mr. Kabatt?

MR. KABATT: Hello. I"m Chris
Kabatt with Wells & Associates. We were

retained by LT Propco LLC to evaluate the
traffic i1mpacts of the new retail space and
the parking associated with the application
and the adjacent Lord & Taylor.

We have prepared a Transportation
Impact Study dated April 23, 2008, which was
submitted with the application and was
reviewed by DDOT.

My testimony today will focus on
the off-street parking. IT there are any
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questions regarding the traffic study, [I™m
happy to answer them.

Richard, can we put up that aerial?
Just as Richard had gone through, but 1711
repeat 1It. The site 1s located within a
connected net work of Jlocal collector and
arterial streets. There 1s a continuous
network of sidewalks and public
transportation, both rail and bus.

The portals fTor the Friendship
Heights Metro Station, one 1i1s Jlocated on
Western Avenue, approximately, one block from
the corner of Western and 44Y, which is the