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PROCEEDI NGS

(9:44 a.m)

CHAI RPERSON LQOUD: Good norni ng.
This neeting wll please cone to order.

Ladies and gentlenen, this is the
July 28th public neeting of the Board of
zoning Adjustnent of the District of Col unbia.
M/ nane is Marc Loud, Chairperson, and
joining ne today are Vice Chair Shane Dett nman,
representing the National Capital Planning
Comm ssion; Mke Turnbull, representing the
Zoni ng Conm ssi on; Meridith Mol denhauer,
representing the BZA and appointed officially
as of [last week. Wl cone again to you this
week. To her left is M. difford My,
Secretary of the BZA;, Ms. Lori Mnroe, Ofice
of the Attorney GCeneral; M. Mary Nagel hout,
Ofice of the Attorney GCeneral; M. John
Nyarku, QZ; and Zoning Specialist Beverly

Bailey all the way on the end to ny far left.

Copies of today's neeting agenda
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are available to you and are located to ny
left in the wall bin near the door.

W do not take any public testinony
at our neetings unless the Board specifically
asks soneone to cone forward.

Pl ease be advi sed t hat this
proceeding is being recorded by a court
reporter and IS al so Webcast l'ive.
Accordingly, we nust ask you to refrain from
any disruptive noises or actions in the
heari ng room

Please turn off all beepers and
cel |l phones.

Does the staff have any prelimnary
matters?

MR MOY: No, sir, although if we
do, | woul d suggest taking those up on a case-
by- case basi s.

However, | would like to nake an
announcenent on one case, M. Chairnan.

CHAl RPERSON LOUD: Yes, sir.
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MR MOY: Which is Application No.
17941 of 1332 Vernont Avenue Partnership, and
as the Board will recall, that case was before
the Board at its special public neeting on
July 14th, where this application was convened
and deliberated on. The Board set a public
hearing on the limted issues on today, July
28th, and that would begin at 1:00 p.m

CHAI RPERSON LOUD: Thank you, M.
Moy .

Then let's proceed wth this
norning's calendar. | think what | would |ike
todois go alittle bit out of order and take
the 17582 case first because that wll be
very, very quick and then proceed with the two
Hllcrest cases, 17837 and 17837(a), the
reconsi deration notion of the party status
appl i cant FI ei schman, and t hen t he
reconsi deration notion of the ANC

MR MOY: Yes, sir. \Very good.

Good norning, M. Chairman, nenbers
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of the Board. To that end the first
application for a decision is the notion to
extend the tinme authority to Order No. 17582.
This is to 656 Pennsylvania Avenue, LLC, 666
Pennsyl vania Avenue Associates, and 327 7th
Street, S.E., LLC
The Boar d wi || recal | this
application was originally pursuant to 11 DCWR
3103.2 for a variance fromthe buil ding height
requi rements under Section 770, a variance
from the floor area ratio requirenents under
Subsection 1572.3 and a variance fromthe off-
street parking requirenents under Subsection
2101.1, which was to construct an office
addition to several contiguous buildings in
the CHCOG2-A district at prem ses 656
Pennsyl vania Avenue, S E, 660 Pennsylvania
Avenue, S.E., and 325 7th Street, S E, and
327 7th Street -- well, | just said that --
327 7th Street, S.E.  Anyway, this property is

I n Square 873, Lots 115, 116 and 117.
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As the Board wll recall, on July
14th of this year, the Board convened this
application, deliberated and rescheduled its
decision on July 28th. The reasons were
t wof ol d.

First, it was to allow responses
within the 30-day period as permtted pursuant
to Section 3130.6 of A and to also allow the
Applicant additional tinme to supplenent the
record with respect to the standards under
Section 3130.6, Sub B and Sub C.

That filing has been received into
the record, M. Chairman. That's in your case
folders identified as Exhibit 43, dated July
23rd, 2009.

The Board is to act on the nerits
of the request to extend the validity of this
order pursuant to the time, pursuant to
Section 3130, and that conpletes the staff's
briefing, M. Chairman.

CHAl RPERSON LQOUD: Thank you, M.
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Moy .

It iIs ny understanding having
allowed the 30 days for all parties to respond
that we did not get any additional responses
fromany of the parties.

MR MOY: That's correct.

CHAlI RPERSON LOUD: Ckay.
Excel | ent . So then, colleagues, |I'mgoing to
recommend that we approve this request for a
two-year extension. As M. My said, it cane
before us on July 14. At that tinme the 30
days statutory period for parties to respond
had not passed.

It has now passed, and as M. My
said, there have been no responses from any of
the parties.

There are two criteria relevant to
a two-year extension that this case draws
upon, and very briefly those are that there
needs to be -- and only one of them is

required under Rule 3130.6. The two woul d be
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-- the two applicable provisions would be that
there is an inability to obtain financing due
to economc market conditions beyond the
control of the Applicant and/or a second
criteria would be inability to secure
governnent approvals that are necessary for
full conpletion of the project.

In this case, the Applicant has
submtted into our record evidence bearing
upon both of those criteria. The first are a
series of denial letters from banks, both of
which are dated July 17. One is from United
Bank and a second is from Washington First
Bank, and these are denial letters indicating
that the Applicant could not get financing in
pl ace for the project.

The second set of subm ssions that
the Applicant put into our record has to do
with the sort of torturous approval route that
It has had to go through because of the nature

of the project. Apparently there are four
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different structures as a part of this
pr oj ect . Each has a different approval need
based on its construction type and its fire
resi stance and so on and so forth, and so in
light of the delays that they are experiencing
due to financing and needed governnent
approvals, | think they neet the test for a
two-year extension on the 3130 and would
recomrend that we approve it.

Al right. Is there any further
del i beration on that?

(No response.)

CHAI RPERSON LQOUD: Then what |
would like to do is nove approval of the
request for tinme extension in 17582 of BZA
Oder at 656 and 666 Pennsylvania Avenue,
S.E., and 325 and 327 7th Street, S E.

VI CE CHAI RPERSON DETTMAN:  Second.

CHAlI RPERSON LQOUD: The notion has
been nade and seconded. Is there further

del i berati on?
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(No response.)

CHAI RPERSON  LOUD: Heari ng
all those in favor say aye.

(Chorus of ayes.)

CHAI RPERSON  LQOUD: Al
opposed?

(No response.)

none,

t hose

CHAI RPERSON LOUD:. Are there any

abstenti ons?

(No response.)

CHAI RPERSON LOUD:. M. My can you

read back the vote?
MR MOY: Yes, sSir. St af f

record the vote as three to zero to two.

woul d

Thi s

is on the notion of the Chair, M. Loud, to

approve the notion, seconded by M. Dettman;

also in support of the notion, M. Turnbull.

No other Board nenbers participated.

the vote is three to zero to two.

Agai n,

CHAl RPERSON LQOUD: Thank you, M.

Moy .

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

(202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

Is there anything further on this
case?

MR MOY: No, sir.

CHAl RPERSON LOUD:  (Ckay. Wiy don't
we call the next case?

MR MOY: The next case is a notion
for reconsideration fromtwo parties, one, the
ANC- 7B, B as in "bravo," and a party
opposi tion. This is to Application 17837 of
Hllcrest Honmes, LP, pursuant to Section 3126
of the Zoni ng Regul ati ons.

The ori gi nal appl i cation was
pursuant to 11 DCVMR 3103.2 and 3104.1 for a
variance from the maxi num nunber of building
stories under Section 400; a variance fromthe
lot area and lot wdth requirenents under
Section 401; a variance from the rear yard
requi rements under Section 404; a variance
from the side yard requirenents under Section
405; a special exception to permt two or nore

principal buildings or structures on a single
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subdivided Ilot wunder Section 2516; and a
variance from the requirenment of Section
2516.5, that theoretical l|lots allowed pursuant
to Section 2516 provides open space in front
of building entrances to construct a new
residential devel opnent consisting of 54 one-
famly detached dwellings in the R1-B
District. This is at premses the north side
of Southern Avenue, S. E., just west of Branch
Avenue, S.E., Parcels 208/4, 208/61, 208/64,
208/ 65, and 215/ 27.

Agai n, t he r equest for
reconsiderations were filed by the party
opponent, M. Julius Fleischman, and ANC 7B
M. Fleischman's notion is in your case
folders, M. OChairman, identified as Exhibit
57. It was received at the Zoning Ofice on
July 2nd, 2009.

ANCG-7B's filing is identified as
Exhibit 58, and that filing was received on

July 6th, 2009.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

There were two other subsequent
filings from the property owner, Holland &
Knight on behalf of the Applicant. Bot h
filings are dated July 9th, 2009, and are
identified as Exhibit 59 and 60.

The Board is to act on the nerits
of the notion of these two requests for
reconsi deration, pursuant to Section 3126.6,
and that conpletes the staff's briefing, M.
Chai r man.

CHAI RPERSON LOUD: Thank you, M.
Moy .

| think as | indicated, we wll

start wth the notion for reconsideration of

the party status, M. Fleischnman. But in
doing so, much of what |I'm going to say wth
r espect to that not i on, I t hi nk, has

applicability to the ANGC7B notion, which
we'll take up separately, but to avoid having
to repeat nyself in both cases | think |

wanted to share that.
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"Il start us off with respect to
t he deliberation. | think you laid out the
case, M. My, in terns of what the variance
relief and special exception relief that we
granted to the applicant. The deci sion was
| ssued June 23rd.

The notion for reconsi deration
asserts nine different argunents in favor of
reconsi deration, eight specifically addressing
the variance test and one asserting an
argunent pertaining to whether or not this was
a sort of back door or de facto rezoning.

The Applicant in the case responded
wth its own notion. "' m sorry. Not its own
notion, but its own opposition to the notion
for reconsideration, in both cases, the ANC
and M. Fleischman's notion, and included in
the Applicant's opposition was a cite from a
D.C. Court of Appeals case. That's United

Union, Inc. v. BZA

The |anguage quote from the cite
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was that an agency may credit evidence on

which it relies and need not explain why it

favored one side, and there is a bit nore to

the citation, but | think in pertinent

that's the key | anguage fromthe citation.

part

Upon ny review of the notion for

reconsi deration, the argunents advanced in the

notion for reconsideration, the argunents

going to the variance test and the one going

to rezoning, | do not think that the BZA nade

an error. | think we were very clear

W th

respect to our specific findings of fact on

each elenment of the variance test, as well as

the rezoning argunent, and as such, we alluded

to it in the June 23rd decision, the evidence

t hat supported our findings of fact.

So | don't think that there has

been error in our deliberation. | think

t hat

we have considered all of the evidence and

credited the evidence that we found the

nost

conpelling with respect to each of the Kkey
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poi nt s.

That having been said, | think it
Is inportant for wus to just repeat that,
what's already in the record, so that the
novant has a clear understanding of the basis
of our decision. And so | want to very
briefly go through each argunent raised by the
novant as well as the findings where we
address that particul ar argunent.

First, the novant argues that the
triangul ar shape does not cause a practical
difficulty and does not restrict t he
Applicant's buildability. W address this.
This is sort of the exceptional situation part
of our analysis, and we address that in
Findings 56 through 61, and point it to the
evi dence that supported that finding that the
shape of the property did cause sone practical
difficulties.

It is a confluence of factors, the

shape of the property, the steep topography,
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the need to push the developnent into the
sout hern quadrant of the property because of
the shape, because of the topography, and
havi ng pushed it to the south where the site
al ready has sone dimnish buildability because
of the parking ot on the southern part of the
devel opnent, the contribution of square
footage for the extension of Southern Avenue,
that it does restrict buildability.

And, again, that is in Findings 56
t hrough 61 of our June 23rd deci sion.

Wth respect to there being Iimted
access, it is not an exceptional situation.
This is what the novant raises. That is
addressed in Finding 57 of our decision, and
again, the evidence is also described in our
findi ng.

| don't want to go through each of
these in great detail, but | think the novant
did a very good job of raising these concerns,

and so | just want to respond to each of them
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The third is that the topography
changes are not unique. The novant suggests
that these topography changes are typical in
Hllcrest. W address that in Finding No. 56,
along wwth the evidence that woul d support our
making a conclusion that, in fact, this
t opogr aphy IS uni que, particularly wth
respect to the practical difficulties of
bui | ding out on the entire property.

The fourth argunment is that the

Southern Avenue right-of-way is not an
except i onal situation, but agai n, iIt's
addressed in our decision. It's finding No.

59, and we talk about it being what nakes it
exceptional, and it flows, again, from the
general need to push devel opnent south on the
property because of the topography and other
conditions of the property and having to | ose
sone of the developnent potential in the
south, once that decision has been namde to

devel op there because of the right-of-way.
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Fifth, that the parking lot on the
site for the adjacent building is not an
exceptional situation, and | think that there
are also sone sort of self-created hardship
argunents nmade with respect to that, but self-
created hardship relates to a use variance,
not an area variance, and we address this in
our Finding of Fact No. 60, as well as the
evi dence that supports that finding.

Sixth, the novant argues that the
Applicant did not neet its burden of proof
with respect to there being a topographical
challenge to the property or there being a
practical difficulty, and again, we address
that in Finding of Fact No. 64.

And then finally, the Applicant
argues that the novant -- |I'm sorry -- the
novant argues that the Applicant did not neet
iIts burden wth respect to substanti al
detrinment to the public good, and the essence

of the argunent there is that this devel opnent
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Is out of place with the architectural

style

of neighboring Hllcrest, which is beautiful.

|"ve been to Hllcrest, but the grava

men of

the argunent is that it's out of place wth

that, and clustering of these snall

| ots

versus the Hllcrest lots just does not fit,

and we address that in our Findings No. 73

through 78, and again, identify the evidence

t hat supports our findings.

So | think with respect to e

ach of

the argunments raised by the novant, we nake

specific findings of fact. The evidence to

support those findings is in the record, and

it would be tantanount to just reheari

case to go over each one in great detail.

ng the

Finally, there is an argunent nade
by the novant that the relief granted is, in
effect, back door rezoning, and | think the

responsive argunent that we had both at the

hearing and then in the findings that we

devel oped and issued is that if an applicant
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goes through the variance test successfully
and neets the variance test, then the relief
Is granted because the applicant net the
variance test, not because the property is
rezoned.

I guess by corollary, | f an
applicant is able to increase density and not
have to go through a variance process, then
that anounts to a rezoning.

But in our case, this Applicant had
a variance test to neet, provided evidence
that net that variance net, and | think there
Is sone |anguage from one of our Zoning
Comm ssion decisions that talks about the
correlation between the degree of relief that
Is granted an applicant wth respect to
I ncreased density on the property and whet her
or not it anmounts to a rezoni ng.

And | think in this case -- and |
don't have the exact nunbers before ne -- but

| think the difference between the all owabl e
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units per acre and what is nade available
through this project is pretty slight. I
think the difference is pretty slight. I
don't have the exact nunbers. You may have
it, M. Turnbull or M. Dettnman.

But for t hose reasons, ' m

recoommending that we deny the notion for

reconsi deration, and | wll open it up to
ot hers.

VI CE CHAI RPERSON DETTNMAN: M.
Chairman, |'m together wth you in everything
that you said. | only had a couple of points

that pertain to a couple of vyour |ast
statenents with respect to the argunent that
this equated to a de facto rezoning of the
property.

And you had alluded to two Zoning
Comm ssion cases where this was kind of
addressed, this idea of granting variance
relitef that essentially rezoned the property.

Those two cases were the Zoning Comm ssion's
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review of the BZA's decision in the King's
Creek case, and that is Zoning Conmm ssion
Order 02-37, and the other one is the BZA' s
decision in the Segovia case, which is Zoning
Comm ssi on Order 07-06.

And just to take a couple quotes
from those two orders and then apply them to
this case, in the King's GOeek case, the
Zoni ng Comm ssion nekes the statenent that if
the relief granted is too great and out of all
proportion to the practical difficulties
clained, it can anount to a de facto anmendnent
of the zoning regul ati ons.

And so having sat on this Hllcrest
case, | can say that the Board did weigh the
anount of relief that was being sought and the
practical difficulties that were denonstrated
and found that they were not out of
proportion.

Secondly, wth the other Zoning

Comm ssion case, the Segovia case, t he
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Comm ssion says in the review of that
particular decision that they concluded the
approval of the requested variances which were
of a magnitude such that the proposed buil ding
woul d significantly exceed the maxi num hei ght
and nunber of stories permtted in the R4 and
even exceed the height and floor area ratio
permtted in the R5-B map nearby and woul d,
In effect, rezone the subject property.

Again, the Board even in their
order on page 15 wunder the great weight
| anguage in addressing directly this argunent
that this was a rezoning, the order goes on to
state that "we understand that the density of
the proposed one-famly dwellings in relation
to each other is greater than the matter of
right because of the yard space around each
dwelling is less than required but does not
agree that this anounts to a too great density
for the site, nor to a back door rezoning.

The overall density of the entire
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property is actually less than what would be
permtted as a matter of right, and so we did
consider, you know, the density of what was
bei ng proposed in relation to what was nmapped
around it and found that this was not
| nappropri ate.

So I think that with the guidance
that's provided in the two Zoning Conm ssion
orders and how we applied the variance test, |
don't think that this equates to a rezoning of
t he property.

CHAI RPERSON LQOUD: Thank you, M.
Det t man. That was an excellent wal k-through
of those Zoni ng Conm ssi on cases.

M. Turnbul |.

COW SSI ONER TURNBULL: Thank you,

M. Chair.

| need to point out for the record
that | did not originally sit on this case,
but | have read the record, and | concur wth

both you and the Vice Chair on your readings
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on this case.

| would again just point out

your

Fi nding of Fact No. 77. The overall current

buil ding density to the north of the subject

property, including roads is about 3.9 units

per acre, and the Applicant was proposing 4.3

units per acre, and the R 1-B zone permts as

many as 8.7 units per acre. So they are

under it, and they are only about .4 nore

wel |

t han

the property to the north. So | think the

Appl i cant S wel | within reasonabl e

devel oprment of the property.

CHAI RPERSON LOUD: Thank you, M.
Tur nbul |

I t hi nk we, barring further
deli beration which we can have if you qguys
would like to, | think that we're at the point
where we can call the vote, and | would Iike
to nove for denial of the request for
reconsideration in 17837A of party status, M.
Fl ei schman, party in opposition. s there a
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second?

VI CE CHAI RPERSON DETTMAN:  Second.

CHAI RPERSON  LOUD:. kay. The
noti on has been nmade and seconded. Is there
further deliberation?

(No response.)

CHAI RPERSON  LOUD: Heari ng none,
all those in favor say aye.

(Chorus of ayes.)

CHAl RPERSON  LQUD: Al t hose
opposed?

(No response.)

CHAI RPERSON  LQOUD: Are there any
abstenti ons?

(No response.)

CHAI RPERSON LQOUD: Coul d you call
back the vote?

MR MOY: Yes, sir. Staff would
record the vote as three to zero to two. This
Is on the notion of the Chair, M. Loud, to

deny the notion on the part of M. Fleischman,
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seconded by M. Dettnman, also in support of
the notion, M. Turnbull. Again, the vote is
three to zero to two. The two are no other
Board nenbers participating, and this is on
t he Fl ei schman request to reconsider.

CHAl RPERSON LQOUD: Thank you, M.

Moy .

Is there anything further with this
case?

MR MOY: No, sir.

CHAI RPERSON  LOUD:. Ckay. Ms.
Monr oe.

M5,  MONRCE: Are you going to

di scuss the ANC notion?

CHAI RPERSON LOUD: W are going to
do that separately.

M5. MONRCE: Ch, okay.

CHAI RPERSON LQOUD: W're going to
call that case.

M5. MONRCE: You said "case."

CHAI RPERSON LQUD: For this notion
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| shoul d have sai d.

M5. MONRCE:  Ckay.

CHAlI RPERSON LOUD: Because it is
the sane case nunber and everything. Thank
you, Ms. Monroe.

Anything further on this particul ar
notion for reconsideration?

MR MOY: No, sir.

CHAI RPERSON LOUD:  All right.

MR MOY: You're doing fine.

CHAI RPERSON LOUD: So we can nove
directly then into the second notion for
reconsideration; is that correct?

MR MOY: That's fine.

CHAI RPERSON LQOUD: Ckay. Then why
don't we do that? The second notion for
reconsi deration, the sane case, is a notion of
the ANC, ANC-7B, | believe, in this case, and
simlar to the first not i on, the ANC
chal | enges the deci sion.

The ANC, however , rai sed Si X
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argunents on reconsideration. As to each
argunent the Applicant's law firm responds and
posits an over arching objection that the
person bringing the reconsideration notion on
behalf of the ANC is not a party and,
therefore, has no standing to bring the
reconsi derati on notion.

So | think that's a threshold
consi deration for us. In ny review of the
record, and there's an Exhibit 33 where M.
Marlin is authorized and designated by the ANC
to represent the ANC, and so | think based on
that alone Ms. Marlin would be qualified to
bring this reconsideration notion.

In addition to that though, the
notion is on ANC letterhead and it's proffered
as being on behalf of the ANC, and | do note
t hat Ms. Marlin led the ANCs cross-
examnation in the wunderlying case. So |
think it's very reasonable to conclude that

she had the authority of the ANC and conti nues
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to have the authority of the ANC to represent
It in this case.

So | don't think that the Applicant
has established that M. Marlin is not
qualified to bring this notion and think that
we shoul d proceed al ong those |ines.

And seeing head nods of approval,
why don't we do that?

The ANC raises, as | indicated, |
think, five different argunents, actually six
di fferent argument s in its nmotion for
reconsi derati on. The first is that there was
bias by then Comm ssioner Geg Jeffries, and
there are sone specific instances of that
referenced in the notion.

The second is that all lots need
| ot occupancy relief from the 40 percent
maxi mum | ot occupancy requirenent in the R-1-
B.

The third is that the extension of

Sout hern Avenue to Branch Avenue was not based
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on evidence at the hearing, in fact, that it
wasn't even di scussed at the hearing.

The fourth is that the Applicant
knew of the steep topography changes wth
respect to the project, and so in effect
created its own hardship.

The fifth is that the Ofice of
Pl anni ng assi gned i nexperienced personnel that
were not able to answer cross examnation
guestions effectively.

And then the sixth is that the ANC
did not have ten days to respond.

Wth respect to each of t he
argunents advanced by the ANC, | don't see
where looking in the record the BZA in any way
made any errors in our findings and our
conclusions of law regarding the relief for
t he Applicant.

Wth respect to the allegation
regarding M. Jeffries, they were allegations

in the ANC notion, but | didn't see anything

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

in the record to suggest that Conm ssioner
Jeffries was not doing what we all do up
here, which is, | think, we analyze, we ask
guestions of each other, and we remain true to
our understandi ng of each case.

There was nothing specific apart
from the allegation that suggested that
Comm ssioner Jeffries did anything different
t han that.

Secondly, with respect to the issue
that all lots need lot occupancy relief from
the 40 percent requirenent in the R 1-B, that
IS just not true. There was no need for 40
percent relief even with the smaller |ots that
were part of what we approve. So | think the
novant m sunderstood the law with respect to
t hat issue.

On the issue of the extension of
Sout hern Avenue to Branch, that was discussed
extensively in the record, and again, | think

t he novant either overl ooked that evidence or
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otherwise it's inexplicable to nme, but it was
di scussed extensively in the Applicant's
prehearing statenent and the Applicant's
transportation inpact study and by the Ofice
of Planning, and it is also referenced in the
transcript, page 209 to 211.

So it was definitely a part of what
becanme the record for our deliberation from
which we drew to nmake specific findings
regardi ng the concl usi ons.

Wth r espect to whet her t he
Applicant knew of the topography, the steep
t opography changes on the property, again,
that's sort of a self-created hardship test,
and that does not apply to area variances. It
applies to use variances. The Applicant in
this case who opposed this notion did a good
job of <citing sonme cases that substantiate

that point, including Russell v. D.C BZA and

Washi ngt on Canoe v. D.C. Zoni ng Comm SSi on.

The fifth argunent was that the OP
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assigned inexperienced staff to handle this.
Qur challenge here, our standard is to mnake
sure that each finding we nake is supported by
substantial evidence. W credited the Ofice
of Planning report in a nunber of respects,
and in doing so w did not find, at |east |
did not find the Ofice of Planning to be
| nexperienced or unprepared. They had a very
wel | thought out and developed report that
went to each of the elenents of the variance
test.

Finally, that the ANC didn't have
ten days to respond, |I'm not sure what drives
that consideration, but the order was nuiled
on June 24th, | believe, and wunder Rule
3110.3, the three days are added to that in
terns of neasuring the tine that the ANC has
to respond.

The deadline thus becane July 6th
and the ANC submtted its notion for

reconsideration on July 6th, and we're taking
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It up fully today. So |I don't find colleagues
that the notion for reconsideration points to
any specific errors that we made in the record
for the reasons | just stated, as well as sone
of the ones | stated earlier with respect to

M. Flei schman's noti on.

And we'll open it up to coll eagues.
VICE CHAI RPERSON DETTNAN: M.
Chair, | concur wth your analysis.

COW SSI ONER TURNBULL: M. Chair,

so do I.

CHAI RPERSON  LOUD: Ckay. So why
don't we then vote on the matter? 1'd like to
nove for deni al of t he not i on for

reconsideration of ANC-7B in 17837A, H Il crest
Honmes Associ at es.

Is there a second?

VI CE CHAI RPERSON DETTMAN:  Second.

CHAlI RPERSON LQOUD: Moti on has been
made and seconded. Is there any further

del i berati on?
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(No response.)

CHAI RPERSON  LOUD: Heari ng none,
all those in favor say aye.

(Chorus of ayes.)

CHAl RPERSON  LQUD: All t hose
opposed.

(No response.)

CHAI RPERSON LOUD:. Are there any
abstenti ons?

(No response.)

CHAl RPERSON LQUD:  Can you call the
vot e?

MR MOY: M. Chair, staff would
record the vote as three to zero to two, on
the notion of the Chair, M. Loud, to deny the
notion for reconsideration on the part of ANG
7B, seconding the notion M. Dettman, the Vice
Chair, also in support of the notion, M.
Turnbull, and two other Board nenbers not

partici pating.
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So, again, the vote is three to

zero to two.

CHAl RPERSON LQOUD: Thank you, M.

Moy .

| think we're ready to call the

next case.

MR MOY: Yes. | believe that case

Is 17942 of Asian American LEAD, pursuant to

11 DOWMR, 3104.1 for a special exception to

allow the continued operation of a conmmunity

center under Section 2009. This is in the R4

district at premses 1323 Grard Street, N W,
Square 2855, Lot 828.

As the Board will recall, on July
14t h, 20009, the Board conpleted public

testinony, closed the record and scheduled its

decision on July 28th. In the judgnent of the

Board, the record was full. So no additional

i nformation was requested from the Applicant

or any of the parties.

So in this regard the Board is to
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act on the nerits of the special exception
pursuant to the requirenents of Section 209.

That completes the staff's briefing, M.

Chai r man.

CHAI RPERSON  LQOUD: Thank you, M.
Moy .

| think we're ready to deliberate
this case. As you indicated the record is
full, and both parties did a great job of

briefing us a couple of weeks ago when we had
t he heari ng.

| think M. Dettman is going to
| ead us off in deliberations.

VI CE CHAl RPERSON DETTMAN: Thank
you, M. Chair. |If | could just have a nonent
to pull ny record together here.

M. Chairman, as M. My already
stated, this is an application for a special
exception to allow the continued operation of
a community center under Section 209 at 1323

Grard Street, N W.
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| think | can be fairly brief here.
If you recall, the hearing in this case was
quite lengthy and revolved around -- we had
one party to the case, Ms. Donna Brazile and
her husband. | believe his nane was M.
| mhoff, and nost of their concerns, and they
expressed concerns about the recent upkeep of
the property, sone issues related to the use
of the parking area in the back, and the use
of her yard to have cars turn around so they
coul d access the driveway, not too much about
noi se, but nmaybe a little bit.

There was sone nention about sone
activities that were occurring off of the
subj ect property. There was nention about a
notorcycle driving up and down the street.

And so nost of those concerns go to
the one provision, 209.4. "A community center
shall not I|ikely becone objectionable in a
residence district because of noise and

traffic."
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Wth r espect to t he ot her
provisions of Section 209, | think |I would be
confortable relying upon D.C. OP's report.
OP submtted a report. That's our Exhibit No.
39, in support of the application wth two
conditions which we can address at the end of
our analysis, | guess.

| also state that the ANC is in
support, and that's our Exhibit 42.

And so with respect to the 209.1,
whi ch just says that we have special exception
authority to approve these uses wthin the R4
District, 209.2 says that it needs to be a
nonpr of i t organi zati on t hat excl usi vely
pronotes the social welfare of a nei ghborhood.

AA LEAD is a 501(c)(3), and its
states purpose is to develop |eadership anong
| ow inconme Asian American youth and famlies
and to strengthen the sense of comunity anong
those famlies in the Colunbia Heights, Munt

Pl easant, and Chi nat own nei ghbor hoods.
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And the type of services they
provide are after school academ c enrichnent,
tutoring, nentoring, famly strengthening, ESL
cl asses, SAT and col |l ege prep cl asses.

So | think that those types of
activities fall squarely in 209. 2.

The Applicants stated in their oral
testinony as well as their pleadings that they
do conmply wth 209.3. They wll not be
offering any articles of comerce at the
community center

"1l skip 209.4 because that's kind
of where ny analysis resolves around and
that's where the testinony at the hearing kind
of revolved around, and so just finishing out
with 209.5, the use of the community center
shal | be r easonabl e and necessary or
convenient to the neighborhood in which it is
| ocat ed.

| agree with OP's report that the

community center is conveniently |ocated to
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serve the Applicant's target clientele which
reside primarily in the Munt Pleasant and
Col unbi a Hei ghts nei ghborhood. They al so draw
a little bit from the Chinatown nei ghborhood,
and so | think that they are consistent wth
209. 5.

Going back to 209.4, that deals
directly wth issues related to noise and
traffic. In ternms of noise, looking at the
map in OP's report, listening to the testinony
and how the activities that take place on this
property and how that property is situated in
rel ation to ot her properties I n t he
nei ghbor hood, you know, the subject property,
It abuts a parking lot to the east and a one
famly detached dwelling on the west.

Also, to the north there is the
rear parking area. There's an alley and then
there's the rear yards to the other single
famly dwellings to the north, and then there

are sone dwellings across the street, across
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Grard Street along the south side.

Aside from the one famly detached
dwelling to the west, which is M. Brazile's
house, | think that given the nmagnitude of the
activities that take place on this property,
the fact that they take place primrily, if
not solely indoors, | think that any noise
that's generated by the Applicant in carrying
out the types of classes that they do, | think
that there's enough buffering with the parking
lot on the east and the alley to the north
that any noise generated should not becone
obj ecti onabl e.

| have already stated that nost of
the activities take place indoors. They cater
to a snmall popul ati on. The  Appli cant
indicated that the community center serves
approximately 160 residents, but that at not
tine is there nore than 50 to 60 people on
site at any given tine.

The Applicant indicates that their
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hours of operation are Monday through Friday,
10:00 a.m to 7:00 p.m, with the exception of
an occasional evening neeting or special
events such as an awards cerenony, a
graduati on.

So, again, given the small nunber
of people that are on site at any given tine
and, again, the types of activities that take
pl ace during the Monday through Friday, ten to
seven, it doesn't seem |ike noise should be a
particul ar issue.

Noi se created by traffic, | didn't
see anything in the record or | didn't hear
anything during the hearing that would | ead ne
to believe that this particular use in this
|l ocation is going to create objectionable
traffic or noise generated by traffic. The
Applicant indicated during the testinony that
nost of the visitors either walk or use public
transportation to get to the subject property.

It's within an easy walking distance to
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Metrorail, as pointed out in OFs report.
It's well served by bus as well as the
circulator. And, again, a lot of people walk
to the subject property as well.

The Applicant did indicate that
they recently inproved their rear yard as a
parking area, and that it has enough space to
accommodate at |east five parking spaces, and
we also do have a letter in the record which
was submtted during the hearing. So | don't
have an exhibit nunber, but it was a letter
from Easter Seals, which is the neighbor to
t he east saying that they have agreed to | ease
two spaces in their parking lot for use by the
Appl i cant .

So I would say that the Applicant
does conply with the provisions of 209, as
wel | as the general special exception criteria
of 3104. | think that the continued operation
of the community center at the subject

location is in harnony wth the general
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purpose and intent of the zoning regulation,

and based on the evidence in the record, it

doesn't appear as if what's going

place or continue to take place

to take

on this

property would lead ne to believe that it's

goi ng to adversel y af f ect nei ghbori ng

properti es.

But | say that wth a little bit of

caution, and | think that M. Brazile did

rai se sone very, very good points during her

testinony and the cross of the Applicant with

respect to the upkeep of the property, a

little bit of noise generated on the property

that | think that potentially could be handl ed

t hrough sone well thought out conditions on

this, but | think that the Applicant

their burden, and |'m supportive

appl i cation.

has net

of the

CHAl RPERSON LQOUD: Thank you, M.

Dettman. That was excel |l ent.

| don't have nmuch to add to it. I
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think you nentioned the ANC report. They were
in favor of it. Comm ssi oner  Aki nmboni, |
think, cane before us, and so that report is
entitled to great weight.

They al so brought forward a support
letter. It is our Exhibit 12 through 21 of
different neighbors that were in support, and
then | think they brought forward Petitioner
Exhi bit 22.

So they've been there five years,
as you know. It was the subject of a previous
speci al exception or one would expect to hear
a ot nore opposition from nei ghbors fromthat
five-year period if things were not working
out .

That being said, | think you're
right. Ms. Brazile raised sonme very serious
questions, and when we get to the conditions
part we can address how to mtigate those.
But | think what can't be overlooked is the

fact that there really was not hard any
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opposition apart from of course, Ms. Brazile
and the concerns that | think we're going to
addr ess.

Also, M. Lai testified that this
organi zation really was started to address
some of the needs of our young people here in
the city who were becomng vulnerable to
gangs, and so | think you wal ked through 209,
and | think every opportunity that we can get
to to review an organi zation that's addressing
that issue, assumng the organization neets
the criteria, it noves the city forward.

So with that, I'll turn it back to
you for the condition discussion.

VI CE CHAl RPERSON DETTMAN: Thank
you, M. Chairman.

Just a couple points about kind of

a hearing and what evolved at the hearing.

Again, | think M. Brazile raised sone very
good points. Unfortunately, when | was
reviewing the record | didn't see nuch in
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terns of docunentation of the problens that
she's had, and as | understand it, | think she
ever stated that.

She's had a very good rel ationship
with the Applicant up until recently. | t
woul d have been hel pful had she had sonet hing
that docunented these problens. If she was
having problens during the last five years |
think that this Applicant has been in
exi stence, she should have docunented. She
woul d have raised this at the ANC

She nentioned that she had a couple
conversations with a police officer, but you
know, when infornmal conversations wth the
authorities don't work, it's tinme to kind of
go through the actual process that exists so
that the Board can use that information to
really nake a determnation whether or not
this thing belongs there or not.

So there really wasn't anything

there, which led me to believe that these were
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not issues that could not be resol ved through
a condition in the BZA order.

Ms. Brazile had raise sone concerns
about egress in a recent survey that was done
whi ch showed that the Applicant may be using a
piece of property that wasn't there on the
east side. Those really are not the
jurisdiction of the Board.

And she had also nmade sone
references to the enforcenent of Board orders
and saying that, you know, the previous order
stated that they were going to construct this
egress, this rear stair, and that they didn't,
and so they should be sonehow penalized for
t hat .

But as we stated at the hearing,
the previous order was not condi ti oned
what soever. There were no conditions, and in
fact, placing conditions in the order was
directly addressed in the previous hearing.

The Applicant, you know, quoted
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from the transcript. So | think this tine
it's going to be very, very clear to the
Applicant as well as Ms. Brazile and everyone
in the comunity that when we get to a tine to
vote, and |I'm in support and it sounds Iike
you are as well, if we're inclined to grant
this, that it's going to be clear that we've
granting this with these conditions that need
to be abi ded by.

So with that being said, M.
Chairman, | have a listing of sonme conditions
that | think mght be appropriate, and we can

di scuss them as you wish. One is an approva

peri od. | think an approval period of five
years would be appropriate. Otentinmes the
Board with these types of uses wll condition

a use on hours of operation as well as staff
and people on site at any one tine.

The Applicant had stated that their
hours are Mnday through Friday, ten to seven.

| think that could be a good condition, as
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well as they have 11 staff and 60 peopl
site at any one tine.
A condition that says that

prograns and activities associated wth

e on

t he

t he

community center shall take place primarily

I ndoors.

The Ofice of Planning suggested

that the rear yard, the rear parking area be

inmproved with the appropriate striping to

I ndicate the nunber of spaces that are there.

So | would be in agreenent with that.

So | think a provision that says or

a condition that says that the Applicant is

going to provide five parking spaces at

t he

rear of the subject property at all tinmes and

t hat these parking spaces shall be established

and maintained in accordance with Chapter 21

of the zoning regulations, and that includes

the size of the spaces, the maintenanc

them the access of them

e of

And finally, M. Brazile raised
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sonme issues wth respect to trash or debris in
the front yard. | think that it would be
appropriate that the Applicant place a trash
receptacle on the front porch of the subject
property, and that it should be enptied daily.

And it would be helpful, | think
for the Applicant to designate a nenber of the
staff to be responsible for addr essi ng
conplaints and concerns raised by the public
and the ANC, and that the Applicant report to
the ANC annually to provide an opportunity for
the public to express concerns related to the
operation of the community center.

CHAI RPERSON LOUD: Thank you, M.
Det t man.

| concur with all of the conditions
t hat you have raised, particularly the
designation of a staff person to work with the
ANC and nenbers of the comunity, which in
this case really seens like it boils down to

Ms. Brazile, but | think just having that
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person designated will carry these neighbors a
|l ong way toward bridgi ng whatever tensions may
have devel oped over the |ast five years.

That being said, | absolutely agree
with the conditions that you have proposed.
The ANC report, just for ny clarification,
this would be the Applicant going back to the
ANC once per year and just sort of giving them
a -- getting on the agenda and giving them an
update as to conplaints from nei ghbors and how
t hey address those conplaints in the preceding
12 nonths. Ckay.

VI CE CHAI RPERSON DETTMAN: That's
correct, and | think that's an inportant
condition for two reasons. One is to make
sure that the Applicant, you know, continues
to be a good neighbor, but it also puts in
place kind of a nechanism for the conmmunity;
Ms. Brazile to on an annual basis go to the
ANC and voi ce their concerns.

And what that's going to do is help
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the Board in five years analyze this to say if
soneone else in the comunity -- if M.
Brazile does cone back to the BZA after five
years and has this laundry list of issues that
she's going to express in terns of concerns on
the operation, we can turn to the ANC annual
reporting and say, "Wll, this is the first
anyone is hearing about this." You know, we
put in place, you know, a program a condition
that gave you the opportunity resolve these
types of issues annually, and it wasn't taken
advant age of.

CHAI RPERSON LQOUD: | think, as |
said, that's a good condition, and | think
supported by your other conditions for a staff
menber to be designated to address these
concerns, it's the best of all possible worlds
for the neighbors in terns of not letting it
get to that point.

And, again, | think we've clarified

that this is not a report going to the ANC
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tal king about the work that's being done with
the young people, although that's inportant,
but it specifically includes the conplaints
that have been that this designated staff
person has been working on and how they've
addressed those conpl ai nts.

So unl ess there's further
deliberation on it, I think we nmay be ripe in
time for a notion.

VI CE CHAI RPERSON DETTMAN: | would
nove for approval of Application No. 17942 of
Asian Anerican LEAD, pursuant to 11 DCWR
3104.1 for a special exception to allow the
continued operation of a community center
under Section 209 in the R4 District, |ocated
at 1323 Grard Street, N W

CHAI RPERSON  LOUD: Second the
not i on.

Further deliberation?

(No response.)

CHAI RPERSON  LOUD: And hearing
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none, all those in favor of the notion as
condi tioned, please indicate by saying aye.

(Chorus of ayes.)

CHAI RPERSON  LQOUD: Al l t hose
opposed?

(No response.)

CHAI RPERSON LOUD:. Are there any
abstentions or absentees?

MR MOY: Yes, sir, M. Chairnman.
Before | give a final vote, we do have an
absentee vote from a participating nenber on
this application, and his absentee vote is to
approve the application wth such conditions
as the Board may i npose.

So that would give a resulting vote
of three to zero to two in this case on the
notion of the Vice Chair, M. Dettnman, to
approve the application as conditioned,
seconded by M. Loud, the Chair, no other two
Board nenbers participating. Again, the vote

is three to zero to two.
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CHAI RPERSON LOUD: Thank you, M.
Moy .

| think there's nothing further
with this case, correct?

MR MOY: That's correct.

CHAI RPERSON  LOUD: Ckay. Thank
you. Thank you, M. Dettnman.

| believe we can call the next age

MR MOY: That case is Application
No. 17945 of M Sikder, pursuant to 11 DCWR
3104.1, for a special exception to allow the
construction of an eight-unit apartnent house
under Section 353 in the R5-A District. This
Is at premses 932, 932 Bellevue Street, S E. ,
Square 5924, Lots 141, 142, and 143.

As the Board will recall, on July
21st, 20009, the Board conpleted public
testinony, closed the record, and schedul ed
its decision on July 28th. The Board
requested additional information from the

Applicant to supplenent the record wth
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regards to a revised site plan, and a nore
current ANC- 8E letter.

Those filings are in your case
folders, M. Chairman from the Applicant.
That pleading is identified as Exhibit 27.
The other filing from the Applicant s
Identified as Exhibit 28.

The Board is acting on the nerits
of the special exception request under 353,
and that conpletes the staff's briefing, M.
Chai r man.

CHAl RPERSON LQOUD: Thank you, M.
Moy .

"m just gathering the final
docunents that canme in on this. | know we're
ready to deliberate, and | think, again, M.
Dettman is going to lead us off in
del i berati ons.

VI CE CHAl RPERSON DETTMAN: Thank
you, M. Chairman.

The t wo docunent s t hat wer e
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received followng the hearing is our Exhibit
No. 28, which appears to be an updated letter
from the single nenber district. Ms. Sandra
Seegars, and I'mquickly reviewing it here.

She goes on to say that she's fully
awar e t hat M. Si kder 'S pr oposi ng
condom ni uns, S requesti ng a speci al
exception to construct a new eight-unit multi-
famly buil di ng. Thus far M. Sikder's
projects have inproved the community. So it
appears that she continues to in support.

And if you renenber, this is an
application that we saw sone tine ago, and
then it was wthdrawmn., and it 1is al nost
Identical in terns of the nunber of units. It
Is identical to the nunber of units, the specs
of the buil ding.

The other filing we received was
the Exhibit No. 27, which was a revised plan,
and the reason we set off decision for this

filing was that the Ofice of Planning
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recommended that the site plan be nodified to
rel ocate the trash enclosure and al so narrow
the wwdth of the drive aisle in an effort to
preserve sone of the mature trees that are on
the site.

And one final alteration of the
site plan was the use of perneable pavers
along the drive aisle and not on the actual
par ki ng spaces.

So that's our Exhibit 27 show ng
those changes, and | see attached to this
filing is an E-mail fromthe OP project review
specialist, Mchael Gulioni to the Applicant
stating that the revised drawings are
consistent wth the coals of OP and the
changes that they were reconmendi ng.

And so we received the two filings
that we requested, and | <can basically --
I nstead of going through the provisions of
Section 353, | can just incorporate by

reference OP's supportive report, and that's
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our Exhibit No. 25 and say that the special

exception provisions of 353, as well as
have been net by the Applicant.

The Application obviously has
support of OP. It has the support of

single nenber district, Sandra Seegars.

3104

t he
t he

Ve

have a new filing from her just reconfirmng

t hat support.

W also have a letter in support

fromDHCD. That's our Exhibit 22, and the one

little glitch with that letter is that it

references the original proposal which was, |

think, three row dwellings, and | think
followng their letter of support,
Applicant decided to change their plans.

Il will note, however, though

DHCD in the previous case, when we first

t hat

t he

t hat

saw

this, they were supportive of an eight-unit

condom nium building at this property,

and

that was Exhibit No. 21 from the previous

case.
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| think it's a little different
than how we typically handle things, but I
think in this case it's appropriate to kind of
reference that letter and basically cone to
the conclusion that they are in support.
They've been in support of an eight-unit
condom nium building on this property. It's
not |ike they have never shown an indication
of that nunber of units on the property.

So | think that with the letter in
support from the previous case as well as the
one that we have in our record today we can
cone to the conclusion that DHCD is in support
of this project.

And so I'm in support of the
project, M. Chairman, and that's all | have.

CHAI RPERSON LOUD: Thank you, M.
Det t man.

| believe, M. Moldenhauer, vyou
were in on this case, correct?

MEMBER MOLDENHAUER:  Yes.
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CHAI RPERSON LQOUD: So did you want
to weigh in?

MEMBER MOLDENHAUER: | believe M.
Dettman has provided a full summary of our

prior hearing and | concur with his findings.

CHAl RPERSON LQUD: Then that nakes

three. | concur. 1'm99.99 percent with
M. Dettman, except for on one thing I'm
alittle queasy in the stomach about, and

woul d be incorporating into this record

you,
j ust
t hat

t he

| etter from the previous case of DHCD sinply

because we did kind of close the file

nmean close the record, and they didn't really

put that in our record.
I'"'m very confortable draw ng
inference from this letter that is iIn

record that DHCD has nmade a m stake

t he
t he

and

drawing a further inference that they intended

to support it in the nmanner that they did,

t he

previ ous case, but actually having that letter

from DHCD made a part of this record,
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know, there's no opposition, and | think this
Appl i cant can prevail even wthout that
| etter, to be honest with you, but |I'mjust a
littl e queasy about that.

VI CE CHAI RPERSON DETTMAN:
Certainly, and | apologize if | led you to
believe that | was suggesting that we pull the
letter in. No, | was just kind of making that
I nference as you suggest ed.

CHAI RPERSON LOUD: Vell, with that
said, is there a notion?

VI CE CHAI RPERSON DETTNMAN: | nove
for approval of Application No. 17945 of M
Si kder, pursuant to 11 DCOWR 3104.1 for a
speci al exception to allow the construction of
an eight-unit apartnent house under Section
353 at 932 Bellevue Street, S E

CHAI RPERSON  LQOUD: And is the
notion as conditioned? Wre there any
condi ti ons here?

VI CE CHAI RPERSON DETTNMAN: No, no
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conditions, M. Chairnan.

CHAI RPERSON LOUD:  Ckay.

VI CE CHAI RPERSON DETTNMAN: The
revisions to the site plan as suggested have
been done.

CHAI RPERSON LOUD: Ckay. So then
the notion has been nmade. |Is there a second?

MEMBER MOLDENHAUER:  Second.

CHAlI RPERSON LQOUD: The notion has
been nmade and seconded. Is there further
del i berati on?

(No response.)

CHAI RPERSON  LOUD: Heari ng none,
all those in favor say aye.

(Chorus of ayes.)

CHAl RPERSON  LQOUD: All t hose
opposed?

(No response.)

CHAI RPERSON  LQOUD: Are there any
abstenti ons?

(No response.)
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CHAl RPERSON LOUD: M. My, can you
read back the vote for us, please?

MR MOY: Yes, sir. Before | read
the vote, M. Chairman, we do have a fourth
menber who participated on this application.

CHAI RPERSON  LQOUD: Thank you for
t he correction.

MR MOY: And that is M. Hood, and
his absentee vote is to approve the
application with such conditions as the Board
may i npose.

So with his vote, that would give a
resulting vote of four to zero to one. Thi s
iIs on the notion of the Vice Chair, M.
Dettman to approve the application for the
speci al exception relief, 353, seconded by M.
Mol denhauer, also in support of the notion M.
Loud and M. Hood. So, again, the final vote
Is four to zero to one.

CHAI RPERSON LOUD: Thank you, M.

My, and is there further -- |I'msorry?
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MR  MOY: Does the Board care to

wai ve the regul ations for summary order?

CHAlI RPERSON LOUD:  Yes.

MR MOY: Si nce t here'

opposi tion.

CHAl RPERSON  LOUD: Ther e

opposi tion.

MR MOY: And ANC support.

S no

S no

CHAl RPERSON  LOUD: W  shoul d
definitely do that.

MR MOY: Very good.

CHAI RPERSON LOUD: | believe we can

call the next and final decision case for this

nmor ni ng when you' re ready.

MR MOY: Yes, sSir. That woul d be

Application 17944 of the Lab School of

Washi ngt on. This is pursuant to 11 DCWR

3104.1, for a special exception to allow the

continued use of an existing private school

This is 200 pre-kindergarten to fifth

children and 40 staff, under Section
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This property is in the R1-B Dstrict at
premses 4470 Q Street, N.W, Square 1363, Lot
980.

On July 21st, 2009, the Board
conpl eted public testinony, closed the record,
and scheduled its decision on July 28th. The
Board requested additional information to
suppl enent the record from both the Applicant
and ANC- 3D.

The Applicant submtted its filing
and is identified in your case folders as
Exhibit 37, dated July 24th, and ANC-3D --
well, let's suffice to say that the ngjor
filing is fromthe Applicant Exhibit 37.

The Board is acting on the nerits
of the request for the special exception under
206, and that conpletes the staff's briefing,
M. Chairman.

CHAI RPERSON LOUD: Thank you, M.
Moy .

| believe we're ready to deliberate
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on this one as well, and I'll start us off. |
think from the hearing what we requested was,
as you indicated, the letter authorizing the
applicant to act on behalf of the owner.
They've submtted that as well as a response
where the Comm ssioner who joined us for the
hearing was not allowed to cross-exam ne one
witness, and | think that that response has
been submtted as well.

So that being said, this is a
Section 206 request for a private school, and
the Applicant currently operates such a school
at the former Hardy Schools, the Foxhall
canpus, as you noticed in the R 1-B and the
current operation of the school 1is under
previ ous BZA Order 16424.

The current operation serves 72
students with 31 faculty and staff, expires
Septenber 30th this year. The Applicant took
over the private school operation from a

previous operator, and the Applicant took it
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over in 2007. The previous operator did have
approval for a <cap of 200 students, 40
facul ty, and had a 197 actual st udent
popul ati on during the period 2000 to 2007.

The Rock Creek  School filed
bankruptcy in that year '07 and this Applicant
took it over, and as noted, the site is
currently approved for 200 students and 40
faculty, and the Applicant is seeking a ten-
year renewal .

There are 31 paid staff, as |
noted, on site in addition to which there's
testinmony fromthe Applicant that there are 11
student trainees on the Foxhall canmpus, and
these trainees are present daily a half a day
each and arrive through a shuttle service from
American University.

Wth respect to our deliberations,
I think | can take wus straight to the
requi rements of 206. The first requirenent is

that the property is in harnony wth the
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general purpose and intent of the zoning
regul ations and wth respect to the evidence.
The OP report indicated as such, noting that
the property had been used historically as a
school first by Hardy and then by the Rock
Creek International School .

So | think that they net that
el ement of the test w thout any challenges.
The second elenent is that the property is
|l ocated so as not to be objectionable to
nei ghboring properties, and the evidence in
the record is that the property is set back
from Q Street, which has the |ess dense
residential neighbors and so that it's not
obj ectionabl e fromthat standpoint.

Also, a M. o Ms. Baner | ee
appeared before us, and she lives directly
across from the school, has lived there since
1997, lived there during the period when the
school had 197 students, and she testified

favorably regarding both the application, but
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specifically there not being any noise or
traffic or other objectionable conditions with
respect to the operation of the property.

There isn't evidence from the ANC
of there being a specific objectionable
condition, neasured by the behavior of the
last ten years a the property, although
clearly the ANC was very, very nuch concerned
about t he potenti al for obj ecti onabl e
conditions, but specifically going back to
what has happened over the last ten years, |
think there was testinony regarding an E-nmail
In 2005 of an objection or concern regarding
operation of the school with close to 200, but
not hi ng specific and certainly no neighbors or
W t nesses stepping forward fromthat comunity
that offered testinony in opposition to the
Appl i cant .

Again, the ANC does not support,
and |'m assum ng the ANC speaks for a part of

the community, does not support a cap of 200,
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but the point |I'm making, | guess, is that
apart from the ANC there were no wtnesses
that cane forward to testify about a track
record of noisy conditions or traffic and the
li ke.

|"m scouring the record again with
respect to this criteria here. An aspect of
the test for whether or not the property is
| ocated so as not to be objectionable would
i nclude traffic conditions, and the Applicant
in ny mnd canme perilously close to fatally
harmng its case by not having an updated
traffic study that would speak to current
traffic conditions and projected traffic
conditions for a population of 200. As noted
they only have 72 students at the site right
now and 31 faculty and are seeking to go up to
200 with a cap of 40 faculty.

| cane into the hearing very, very
concerned about that elenent and whether they

could nmeet the burden on that elenent, and as
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noted, | think they cane very, very close to
that being a fatal deficiency in their case,
but what turned ne around was two things.
First, testinony by the Ofice of Planning
that there had been no objectionable inpacts
given the historic use of the site at nearly
equal nunbers, specifically 197 for the Rock
Creek International School and then 230 for
Hardy prior to that, the International School
havi ng operated from 2000 to 2007.

And then that was corroborated, in
a sense, by the testinony of M. Banerjee who
lived directly across the street, who was,
again, sort of an independent w tness from OP,
OP itself being an independent wtness from
t he Applicant.

But t aki ng t he evi dence in
Isolation and adding to each other, | was
persuaded based on that that the Applicant
establish that there would not be any

objectionable traffic inpacts. But, again,
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the Applicant cane mghty close to not neeting
that threshold by not having an updated
traffic study wth traffic counts and |evels
of service and the |iKke.

Wth respect to other objectionable
conditions, there was no evidence of any
addi ti onal obj ectionable conditions. The
requi renent that the Applicant provide anple
parking, the evidence is that there are 26 on-
site spaces provided and that there are a
nunber of folks, and | nentioned the student
tutors, who arrive to the site by shuttle from
American University. | think there's a two
for three requirenent here. So with a cap of
40 they would be required to provide 26
parki ng spaces, and |I think we can tal k about
the 11 bhalf-tine trainees when we get to
condi tions.

Fifth requirenent s that the
relief can be granted wthout adversely

affecting the use of neighboring properties
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In acconmodation with the zoning regs. and

zoni ng nmaps. This criteria was addressed in
the Ofice of Planning report, and | don't
want to repeat the entire report, but | think

that the Applicant helped nake its case both
through its own testinony, but especially the
O fice of Planning report.

Wth that, why don't | stop and
allow colleagues to weigh in with respect to
the prima facie case, if you want to weigh in?

VI CE CHAI RPERSON DETTMAN: M.
Chairman, | have really nothing to add to your
very thorough analysis of this case. ["'min
support of the application, and | share you
observation wth respect to the Applicant
comng very, very close to not neeting the
burden with respect to the traffic information
and the parking information.

But nonet hel ess, I think the
Applicant has nmet their burden, and | think

you did a great job of pulling together the
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testinony and what was in the record wth
respect to parking and traffic to get nme to a
| evel of confort wth respect to especially
206. 3.

| was just looking at this |ast
filing that we received, nunber 37, Tab B, and
It was the cross-examnation question for
Carrie Rtter from ANC Comm ssion Haas. I
thought it was interesting that it says the
task force cane up with eight recomendati ons,
and just going through these recomendati ons,
the school is actually doing just about all of
them you know.

So | think that just |ooking at the
conditions that are carried over from the
previous order and then |[looking at these
recommendati ons, which the school is already
doing, | think that they're dedicated to
continuing to be a good nei ghbor.

So once again, |I'm in support of

t he application.
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CHAI RPERSON LQOUD: Thank you, M.
Dettman, and | share in that opinion that you
stated at the end, which is that the over
arching inpression that | got from the hearing
and fromthe w tnesses, even fromthe ANC, was
that this is a school that's commtted to
bei ng a good nei ghbor and is trying its best.

Wth that said though, | think the
ANC did submt a report, and the report was
favorable to the application, except they did
want the nunbers capped at 100.

| think that the rationale for
capping it at 100 stated in the ANC report,
that's our Exhibit 30, is that it would give
the community sone predictability and contro
over the matter.

And | think while that's a | audabl e
objective to have in mnd, | think what we
tend to look at is if there's sone adverse
I npacts for having nore than the 100. I

didn't see where there would be any. | didn't
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see any evidence that there would be sone
genui ne adverse inpacts, particularly given
the history of operating the site with nunbers
t hat approached that 200.

That notw thstanding, | think there
are sone conditions that we can talk about
that hopefully wll address sone of the

concerns that the neighborhood and the ANC

have.

MEMBER MOLDENHAUER: M. Chairman
and M. Dettman, | agree wth your statenents,
and | just wanted to add one point. | think

that sone of the concerns over the ANC s
limtation to 100 also should be pointed out
by one of the testinonies from Representative
Haas when she stated that her main concern was

not if it was a public school where they woul d

have had a 200 count. | think that the
limtation of 40 faculty wll also provide
sonme, | gquess, precautionary tine franmes for

them as you were saying, is the main concern.
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And so | think that that also
mrrors your comments on the concern of the
traffic or the lack of evidence supporting any
traffic concerns fromthe nei ghbors.

CHAl RPERSON LOUD: M. Dettnman, did
you have further?

VI CE CHAl RPERSON DETTMNAN: No. I
just wanted to say one last coment, that | am
in favor of the 200 students, and | know that
the ANC is not, but you know, the ANC wanting
sone |level of predictability, it's there. | f
you recall at the hearing, the real concern
that at |least | picked up on was that with 200
students it was going to create, you know, 80
or 90 staff people and kind of having a
di al ogue with the ANC Comm ssioner, | think we
reached a point where it was understood that
really if you're going to project out, you can
only project out to 40 staff, and once they
reach that, they'll need to cone back to the

BZA to provide, you know, another public forum
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for the community to express their concerns.

So, again, | amin favor of the 200
students, but | think that the ANC does have
that predictability. |It's going to be there.

MEMBER  MOLDENHAUER: Just to
pi ggyback, | agree with you, and | Dbelieve
that M. Tennis actually testified to that
exact question saying that they would be
capped at the 40 even if they were not able to
nodify their teaching nethods, and | think
they do have the predictability with the 200
and the 40 faculty. So | would approve based
on those nunbers.

VI CE CHAI RPERSON DETTMAN: And
there was al so one other comment from the ANC
Comm ssi oner where she woul d have preferred or
she would prefer, you know, a graduated
enrollment up to 200, and there's no way for
us to, you know, require that, but through the
testinony of M. Tennis, | think growng to

200 students is really going to require them
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to look at their nodel and their student-to-

teacher ratio. So | think just as the
application evolves down the line and the
school grows, | think that it's going to be a

graduated enrol | ment over tine.
CHAI RPERSON LOUD: Thank you bot h.
| think you nade an excell ent point regarding
predictability that hopefully the ANC can
carry away from our deliberations, you know,
the point being as M. Tennis indicated if
they have to adjust their nodel of educational
delivery so that the teacher-student ratio
changes, then that's what they're going to do
because the 40 w Il not grow. It's capped;
It's max. It can't exceed it wthout com ng
back to us and back through a conmmunity
process as wel|.
That being said, then what 1'd Iike
to do is propose conditions that were a part
of our record as well as one that was not

specifically a part of the record, and there
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are kind conditions that 1'd like to toss out
for your consideration.

The first is that the approval be
for a period of ten years.

The second is that the nunber of
students shall not exceed 200 pre-K through
five.

The third is that the nunber of
staff shall not exceed 40.

Fourth is that the hours and days
of operation shall be Mnday through Friday
from8:00 aam to 6:00 p.m, and shall be for
academ c purposes.

The fifth is that there should be

26 on-site parking spaces provided by the

Appl i cant .

The sixth is that the Applicant
shall maintain an ongoing liaison commttee
W th t he Foxhal | Communi ty Ctizens

Associ ation and ANC-3D, and shall neet four

tines yearly to discuss and resolve community
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and school related issues. The referenced
four neetings shall be open to nenbers of the
publi c.

The seventh condition is that the
| andscaping consisting of evergreen trees
shall be naintained on the north parking |ot,
which is the Qstreet side of the property.

The eighth condition, which | think
was presented to us by the ANC, is that an
exception to the fourth condition is that the
school may neke the facility available to
community or gani zati ons, I ncl udi ng t he
Pal | sades Vil l age and school -rel at ed
activities, such as back-to-school night.

And then the final condition was
not part of any of the record subm ssions by
the parties, but derives from sone testinony
that | think perhaps M. Tennis and naybe M.
Braun gave at the hearing regarding these 11
st udent tutors that come from American

University, and the testinony was that they
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currently use shuttle service from Anerican
University; that they're there every day, but
they're only there a half day each.

So the condition with respect to
that would be that the American University
trainees that are a part of the program at
Washi ngton Lab continue to use shuttle service
fromand to the Foxhall canpus.

VI CE CHAI RPERSON DETTNMAN: M.
Chai r man, I'm looking at the Ofice of
Planning report, Exhibit 31, and they have a
condition in here stating that -- | won't read
the whole thins -- the Applicant shall
I mpl ement a TMP which shall regulate vehicle
access parking on the property.

And | know that the Applicant did
submt a TMP as an attachnment to Exhibit 27.
So is that a condition that you wanted to
I nclude in the order?

CHAl RPERSON  LOUD: Definitely.

Thank you, M. Dettman. | think that the TMP
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OP referenced and M. Wells testified to woul d
be very inportant to include in this
application, first, because the applicant has
agreed to do it, but then there's also sone
di scussion in the TMP about what happens when
the nunber reaches 125 and how additional
neasures have to be taken that don't
necessarily have to be taken getting up to
125.

So definitely, and thanks for
bringi ng that up.

Is there any further discussion on
t he proposed conditions?

MEMBER MOLDENHAUER: | would just
recommend for the, | guess, proposed condition
nunber ten we include the TMP as nunber nine,
that it would indicate any student tutors from
Arerican  University or any ot her | ocal
universities just in case they decide to
provi de resour ces from ot her | ocal

universities at the sane tine.
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CHAl RPERSON LOUD:  So the condition
would be that all of the student tutors
shuttle to and fromthe canmpus?

MEMBER MOLDENHAUER: Al student
tutors com ng from | ocal Washi ngt on
universities obtain sone sort of shuttle or
community transit to and from canpus.

CHAlI RPERSON LOUD:. Read that | ast
part to nme again. | got the part about the
shuttle, but were there sone other options
i ke public transportation?

MEMBER MOLDENHAUER: | would say
shuttle or comunity transit. That way you're
not demanding that The Lab School actually
provide a service, but if there's other
reconmmended neans of transportation from
universities, they can take advantage of that.

CHAl RPERSON LOUD:  Okay. A thought
on your thought. Now, one of the distinctive
features about the Anerican University student

tutors is that they cone every day, and
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they're half a day.

So I guess I'mtrying to avoid a
situation where if they |ust have an
occasional tutor cone, you know, |ike once a

week or sonething, are we trying to include
that person in this universe of people that
get there and |eave by public transportation
and community transit or shuttle?

MEMBER MOLDENHAUER. M. Chair, you
make a good point, and | would not want to
I npose that on every single student tutor.
Now, | wouldn't want to be over burdensone in
identifying exactly how many hours the
students - - do you have any ot her
recomrendati ons on how to nodify that?

CHAlI RPERSON  LOUD: O course, |
don't have the language in ny head, but I
thi nk conceptually it would be tutors that are
going to be there every single day because |
think if you' re going to be there every single

day, you're going to potentially create nore

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

of a parking inpact, and that was the
distinctive features, | think, about these,
t hese 11.

So off the top of ny head, that
would be a qualifier, again, if there are just
occasional tutors or if it slips into a gray
area where they're connected to sone kind of
art program that may just be once a week or
sonet hi ng.

| still think the issue about, you
know, where's the threshold in terns of nunber
of days or nunber of hours per week is still
t here. The volunteers, as | wunderstand it,
the Anmerican University people, they're not
full tine. They're kind of part tinme, and |
think your |ast comment you alluded to people
who are going to be there every single day.
So that would kind of factor out the American
University people because they're not ful
time.

So |I'mjust wondering do we have a
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threshold issue that we're not going to be
able to nail down.

CHAI RPERSON  LQOUD: Vell, it's ny
recollection from the testinony that the
anerican University students are there every
day.

VI CE CHAI RPERSON DETTMAN: Oh,
okay.

CHAl RPERSON LOUD:  But they're only
there half a day. That's the way | understood
it. There are 11 of themthere every day, but
they're only there half a day. It al nost
translates into having six nore FTEs or Iike
five and a half nore FTEs.

And so that would be different, |
think than soneone that's just going to be
there sporadically. That's how | understood
the testinony, and we can word it such that
even as to those if they're not there every
day, then this requirenent wouldn't apply, but

the testinony was that they currently get
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there by shuttle, and so | think that they
should continue certainly to get there by
shuttle since they' ve already nade provisions
for that.

VI CE CHAI RPERSON DETTMAN: And the
condition we're contenplating is to have the
Applicant encourage them to continue using it
or to require them to use it. "' m not
certain.

CHAI RPERSON LQUD: | think it woul d
be to require.

VI CE CHAl RPERSON DETTMAN: Ckay.
|"mconfortable with that.

CHAI RPERSON LQUD:  That woul d be ny
suggesti on.

Ms. Mol denhauer, any final

t houghts? None? Ckay.

Al right. So | think we've
di scussed the 206 criteria. W' ve di scussed
the conditions. I don't want to go back over
all of that. | think it's there on the record
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to be nmade part of the witten decisi
we do execute.
| think what 1'd like to do

tine if there's any uncertainty about

on that

at this

any of

what we've discussed or any clarity that we

need to nake, perhaps we can discuss

it now,

and then if not, we can just nove to a notion.

(No response.)

CHAl RPERSON LOUD:  (Okay. then what

I'd like to do 1is nove appr oval of

Application 17944 of The Lab School for

speci al exception relief under Section 206 in

the R-1-B as conditioned. |Is there a second?

MEMBER MOLDENHAUER:  Second.

CHAl RPERSON LQOUD: The notion has

been made and seconded. Is there
del i berati on?

(No response.)

further

CHAI RPERSON LOUD: And hearing no

further deliberation, all those in favor say

aye.
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(Chorus of ayes.)

CHAI RPERSON  LQOUD: Al l t hose
opposed?

(No response.)

CHAI RPERSON LOUD:. Are there any
abstentions or absentee ballots?

MR MOY: Yes, sir, M. Chairnman.
W do have an absentee ballot from another
participant in this application, and that is
M. Hood, M. Anthony Hood, and his absentee
vote is to approve the application with such
conditions as the Board nay i npose.

So that would give a final vote of
four to zero to one, on the notion of the
Chair, M. Loud, to approve as conditioned,
and there are ten conditions now, seconded by
Ms. Mol denhauer, also in support of the
notion, M. Dettrman, the Vice Chair. So
again, that would give a vote of four to zero
to one.

CHAl RPERSON LQOUD: Thank you, M.
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Moy .

| believe that this application had
opposi tion. So | believe that this is not a
summary decision; is that correct?

M5.  NAGELHQOUT: W can do what's
known as a hybrid summary order where it's
basically a summary order with a di scussion of
the enrollment issue, which | think was the
only area of opposition.

MR MOY: But that was from the

CHAI RPERSON LOUD: Ckay. So then
let's remain consistent. Sorry. This will be
a hybrid decision as well, and is there
anything further on this case?

MR MOY: No, that would conplete
this case, M. Chairnman.

CHAI RPERSON LOUD: Ckay. Then if
Board nenbers are willing to, what |'d like to
do is go straight into the hearing cal endar

for this norning. If you need a break, we can
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take a break.

kay. So why don't we go straight
Into the hearing cal endar?

Ckay. I'"'m going to take a few
seconds here to get ny reading nmaterials as
wel |

(Whereupon, at 11:13 p.m, the

speci al public neeting was adjourned.)
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