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P-R-0-C-E-E-D-I-N-G-S

6:35 p.m.
CHAIRMAN  HOOD: Good ev ening,
ladies and gentlemen. This is the Public
Hearing of the Zoning Commission of the

District of Columbia for Thursday, June 23,

My name is Anthony Hood. Joi ning
me are Vice Chairman Schlater, Commissione «r
May, Selfridge and Mr. Turnbull.

We are al so joined by the Office
of Zoning staff, Ms. Sharon Schellin, and the
Office of Planning staff, Ms. Steingasser, Mr.
Lawson and Ms. Jackson.

I'm going to ask Mr. Parker if he
could come and introduce the Dis trict
Department of Transportation staff. It seems
like every week --  oh, I'm sorry, Mr.
Jennings. I didn't see you. Mr. Jennings, if

you can help us out with that?

MR. JENNINGS: Sure. Good
evening, Chairman Hood. For the record, my
name 1s Jeff Jennings. I work for the
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District Department of Transportation. To my
right 1is my colleague, Anna Chamberlin, who
will be delivering our verbal testimony this
evening, in addition to answering the brunt of
the questions. And to Ms. Chamberlin's right
is Ogechi Elekwachi and she may need to depart
a little bit on the earlier side this evening,
Jjust to let you know. Thank you.

CHATIRMAN HOOD: Okay. Thank vyou
very much, Mr. Jennings.

This proceeding 1is being recorded
by a Court Reporter and is also webcast live.

Accordingly, we must ask you to refrain from
any disruptive noises or actions in the
hearing room.

We are reconvening this evening's
case. It's the request by the American
University for special exception relief
pursuant to 210 and 31 04.1 of the Zoning
Regulations.

Notice of today's hearing was

published in the DC Register on April 1, 2011
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and copies of that announcement a re available
to my left on the wall near the door.

The hearing wil 1 be conducted i n
accordance with provisions of 11 DCMR 3117 as
follows: Tonight, we a re going to start and
we're going to have preliminary matters, after
which we are going to finish cross-examination
of the applicant by the parties; report of the
Office of Planning; report of other Government
agencies; report of Advisory Neighborhood
Commission 3D, 3E and 3F; organizations and
persons 1in support; organizations and persons
in opposition. Then we will do rebuttal and
closing by the applicant.

The following time con straints
will be maintained in this meeting. I don't
think I need to -- we have already dealt with
the applicant. The applicant had 60 minutes.

Organizations five minutes, individuals three
minutes, if we get that far.

The Commission intends to adher e
to the time limits as strictly as possible in
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order to hear the case in a reasonable period

of time.

Again, all persons appearing
before the Commission are to fill out two
witness cards. These cards are 1 ocated to my
left on the table near the door. Upon coming

forward to speak to the Commission, please,
give both cards to the reporter sitting to my
right before taking a seat at the table.

When presenting information to the
Commission, please, turn on and speak into the
microphone, first, stating your name and home
address. When you are finished speaking,
please, turn your microphone off, so that your
microphone is no longer picking up sound or
background noise.

Please, turn of £ all beepers an d
cell phones at this tim e, so not to disrupt
these proceedings.

Would all individuals wishing t o
testify, please, rise to take the oath. Ms.
Schellin, would vyou, please, administer the
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oath?

MS. SCHELLIN: Please, raise your
right hand.

(Whereupon, the witnesses were
sworn.)

MS. SCHELLIN: Thank you.

CHATRMAN HOOD: I was Just
wondering, well, I don't expect that we are
going to get to persons in support or
opposition, but I notice that there weren't
that many people, so we may be able to finish
this tonight. I didn't see many people stand
up, Just in c ase we got to that point . Is
there a reason?

MS. SCHELLIN: I think that they
know we are not getting there.

CHAIRMAN HOOD: So we are starting
off with no hope before we even get started.
Okay.

Ms. Schellin, do we hav e any
preliminary matters?

MS. SCHELLIN: We do. At Exh ibit
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365, we have a request from Alfred Brenner for
the Commission to reconsider his request for
party status, if the Commission would like to
do that. He originally applied for party
status and 1t was denied.

He lives at Westover Place and I
believe this 1is one that t he Commission felt
would be covered under the Westover Pl ace.
They were granted party status, Westover Place
Home Corporation, and so he has asked the
Commission to reconsider his request.

And so staff would ask the
Commission to decide whether they would 1like
to reconsider that.

CHAIRMAN HOOD: Okay. Thanks.

MS. SCHELLIN: That's at Exhibi t
365.

CHATIRMAN HOOD: Thank you, Ms.
Schellin. Again, as stated by Ms. Schellin,
Exhibit 365, Mr. Brenner is asking us to
reconsider his consideration. I think that we
-- this is my opinion. I think we thoroughly
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went through party status. I think we will be
able to hear from Mr. Brenner and others as
time for persons in opposition or in support,
depending upon which there are, I think we
have fully vetted that whole process.

And I would not recommend that w e
revisit 1it, but I will ope n it up for any
comments from my colleagues.

COMMISSIONER MAY: Mr. Chairman ,
can we take a couple minutes to review this,
since we have only received this information
tonight?

CHAIRMAN HOOD: Sure.

COMMISSIONER MAY: Mr. Chairman ,
reading through this, I don't see much in the
application that demonstrates why party status
is warranted. I mean, this is a house that,
you know, there are neighbors immediately next
door that are also similarly affected, perhaps
some even more soO.

So I think it is -- I don't see
enough to justify party status in this
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circumstance. I would hope tha t the
representation by the Westover group would be
appropriate.

I would take note of the
suggestions that were made in his submission
for adjusting the plan, the Campus Plan, to
try to address some of the concerns, Mr.
Brenner's concerns and possibly other --
presumably other neighbors.

And I think that's worth -- 1it's
all worth considering, but I don't think it's
relevant to the specifics of party status. So
I think we will take that and consider that in
due course.

CHATRMAN HOOD: Okay. Anyone else
want to comment? Okay. So we will leave the
recommendation of myself and the comments of
Commissioner May. And I d on't think -- we
have already voted. We don't need to vote on
this issue. We can just not reconsider.

MS. SCHELLIN: Correct.

CHAIRMAN HOOD: And again, I wan ¢t
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Mr. Brenner and others to know that in due
time, we will hear from those in support and
in opposition.

Okay. I thi nk tonight -- Mr.
Tummonds? Good evening.

MR. TUMMONDS: Good evening.

CHATIRMAN HOOD: Do you have a
comment?

MR. TUMMONDS: Yes. One point, I
guess we -- someone talked the last time in

the granting of party status and I think it's
appropriate to address now is who would be the
representative of each party that will be
doing the cross-examination this evening.

Typically, as you know, the -- you
require that there be one representative of
each party that does th at cross. We didn't
really talk about that last time, so I think
it probably makes sense if we did that now
before we got into it.

CHATIRMAN HOOD: Okay. I have an
updated list.
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MS. SCHELLIN: I think it was
actually 1in most of their application forms
have a designated person.

CHATRMAN HOOD: We have one name
down here for all the parties. I have Thomas
Smith. Well, I have to have your name first.

I have Thomas Smith, Kath y Wiss, Allison
Fultz, Michael Mazzuchi, hopefully he will
correct me when he comes up, Judy Chesser,
Robert Herzstein, Laur ie Horvitz, I have her
down, she is representing two parties, a nd
then Jonathan Bender, who asked to go last.

That's per the order.

MR. TUMMONDS: Right.

CHAIRMAN HOOD: Okay. With t hat,
if you can bring folks up who testified the
last time? And maybe i1if we can save one seat
for the person who is going to be doing the
cross-examination for the parties.

And we a re going to start with
Tenley Campus Neighborhood Association, Ms.
Allison Fultz.
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Okay. M s. Fultz, we are ready
when you are. You want to turn your
microphone on? There we go.

MS. FULTZ: Good ev ening, Mr.
Chairman. Allison Ful tz with the firm of
Kaplan Kirsch & Rockwell. I represent the
Tenley Campus Neighbors Association.

And before we begin , I would lik e
to request that the Commission consider that
we have coordinated with the other two
community groups or the other Westover Place
and Neighbors for a Livable C ommunity and as
well Wesley Heights and Spring Valley and had
discussed having the Westover Place Neighbors
for a Livable Community group conduct their
cross first followed by Wesle vy Heights a nd
Spring Valley and then Tenley Campus last.

And we would like to know if that
would be acceptable to the Commission?

CHAIRMAN HOOD: So that's going to
affect how you present it to us. Do you have
like a sequential order of making your points?
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MS. FULTZ: Correct.

CHAIRMAN HOOD: Okay. If that
will make 1t more efficient --

MS. FULTZ: We have been
coordinating on our cross.

CHAIRMAN HOOD: -- I'm going to
wait for Ms. Schellin to come back. Actually,
I have to be honest with you, I have a cheat
sheet. So wh at I'm going to do is I would
like for this to be put in order, because it's
hard to keep rem embering who is going to go
first, who is on second, who is on third.

So what I'm going to do is ask you
to go over that again. Tell me which order.

MS. FULTZ: So we had dis cussed
having Laurie Horvitz, who represents Westover
Place and Neighbors for a Livable Community --

CHAIRMAN HOOD: Go first?

MS. FULTZ: -- go first.

CHAIRMAN HOOD: And that's goin g
to be t hrough the whol e process? Cross-
examination of the Off ice of Planning and
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DDOT, through the whole process?

MS. FULTZ: If -- sure. We can do
it that way.

CHATRMAN HOOD: That way we ¢ an
get some consistency. So that's wha t we are
going to do for Office of Planning and DDOT or
whoever else, we're going to do it in this
order. Okay? Okay. You can go ahead.

Ms. Horvitz is going to go first.

MS. FULTZ: Correct. And then Mr.
Mazzuchi, who represents Wesley Heights and
Spring Valley.

CHAIRMAN HOOD: 1Is going second.

MS. FULTZ: Would 1like to go
second.

CHAIRMAN HOOD: Okay.

MS. FULTZ: And the n actually
David Wilson, who is a member of the Tenley

Campus Neighbors Association will be actually
conducting the cross.

CHATRMAN HOOD: I have Judy
Chesser. I have her d own as doing cross-
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examination.

MS. FULTZ: Ms. Chesser represents
the Tenleytown Neighbors Association, which is
a separate group.

CHAIRMAN HOOD: What wa s the
group? I'm s orry. You said Tenley Campus?
No, you're doing --

MS. FULTZ: I represent the Tenley
Campus Neighbors Association.

CHAIRMAN HOOD: Okay.

MS. FULTZ: W hich 1s the group
immediately --

CHAIRMAN HOOD: I'm just trying to
get the order.

MS. FULTZ: -- adjacent to campus.

CHAIRMAN HOOD: I'm just trying to
get the order right now.

MS. FULTZ: So we will be third.

CHATIRMAN HOOD: Okay. S o you all
will be third. Okay. Who is fourth?

MS. FULTZ: And then T enley
Neighbors Association. And that would be Ms.
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Chesser.

CHAIRMAN HOOD: Okay. Is Mr.
Herzstein okay with all of this? They
actually have you last. Well, I'm sorry, Mr.
Bender asked to be last, but they have you
next to last. Are you okay? Okay. Let's
proceed in that order and I will have to ask
Ms. Schellin to update my list.

Let's go with Ms. Horvitz who 1is
going to begin. Just give us a moment,
please. Okay. Thank you. Ms. Horvitz, you
may begin.

MS. HORVITZ: Thank you very much.

My name 1is Laurie Horvitz, and as Allison
Fultz indicated, I am here representing two of
the parties, specifically Westover Place Homes
Corporation and Neighbors for a Li vable
Community and I'll Just Dbe combining my
qguestions without differentiation between
those two.

And I can ass ure you that we have
made every effort with the other organizations
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to try to avoid duplication o f questions and
to allocate topics, so t hat we are not
covering the same areas.

Let me start , first of all of
course, since I repre sent Westover with some
questions about East Campus. And if I have a
particular person in mind to answer the
question, I will make that su ggestion and if
not, it's open for who mever thinks it is
appropriate to respond.

So my first question is for Mr.
Taylor. Didn't the BZA find in 1989 that the
Nebraska Avenue parking lot site was not a

suitable location for develop ment of the law

school?

MR. TAYLOR: I'm not hearing the
question. I'm not aware of that.

MS. HORVITZ: You don't recall
that.

COURT REPORTER: The first time

you speak, can I get your name first?
MS. HORVITZ: I apologize.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

20

CHAIRMAN HOOD: Well, actually,
everyone for the first time when you are
called on, 1f you could just ack nowledge your
name? Acknowledge who you are with and your
name. Okay. Thank you.

MR. TAYLOR: I'm David Taylor.
I'm not aware of that.

MS. HORVITZ: Okay. So you d on't
recall that there was a decision by the BZA in
which there were expressed findin gs that the
development of that site woul d disrupt the
single largest parking facility on the campus
would be adjacent to the most congested
street, specifically Nebraska Avenue, would
exacerbate an already difficult traffic area
and would create tall buildings facing
Westover Place and other homes °? You don't
recall that?

MR. TAYLOR: No, I was not at the
university at that time.

MS. HORVITZ: Okay. Do you recall
or does anybody else at the table recall that
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in 2001, the very same reasons were invoked by
the university as a reason not to put the
Katzen Arts Center on the Nebraska Avenue
site? Do you recall that?

MR. TAYLOR: I do not.

MS. HORVITZ: Okay. I would -
may I use an exhibit just that might help them
remember this point?

CHAIRMAN HOOD: Are you going to
submit that also to us?

MS. HORVITZ: I am. Indeed, I
have sufficient copies.

CHAIRMAN HOOD: Well, let me jus t
say this, Ms. Horvitz. A s vyou know being
counsel, we want to make sure and that's why
all these mixed nights, I want to make sure
that they did t estify to this. Is this
germane to the specific campus plan in this
case.

The Katzen Center and those things
are a different case. So I want to make sure
we stay specifically to th 1is. I know Mr.
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Tummonds was getting ready to hit his mike,
but he allowed for it to go.

MS. HORVITZ: That's fine,
Chairman Hood. I was just going to show Mr.
Tummonds the letter that he had written in
which he had made these same argumen ts. But
I'll move on and focus on the fact that in --
that Nebraska Avenue is s till a congested
street, 1s it not, Mr. Taylor?

MR. TAYLOR: Yes, it is.

MS. HORVITZ: And t he current
proposal for East Campus would still create
tall buildings in a lot adjacent to Westover,
would it not?

MR. TAYLOR: It would have four
five story buildings.

MS. HORVITZ: An d the Nebraska
Avenue parking lot is still, in f act, used as
one of the largest lots on campus, correct?

MR. TAYLOR: Currently.

MS. HORVITZ: Okay. Now, and with
respect to the parking lot, what -- who uses
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it right now? Is it commuter students?

MR. TAYLOR: It's pr obably a
mixture of both.

MS. HORVITZ:

MR. ABUD: It's a mix of all -over
population, students, faculty and staff.

MS. HORVITZ: Okay. Now, I would
like to talk about the buffer buildings, those
are the buildings that are pr oposed for East
Campus. Sp ecifically, they have bee n
identified as Buildings 4 and 6. And I wuse
the term buffer building, because that's what
the university uses as a reference for them.

Can you tell me what are the
intended uses for those buildings?

MR. ABUD: Jorge Abud. They are
classrooms and offices.

MS. HORVITZ: Would the re be
specific hours of operation?

MR. ABUD: Our classroom buildings
are open at 8:00 a.m. and close at 11:00 p.m.,
office hours vary, depending on the particular
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function. Our classes currently run from 8:30
a.m. until 10:40 p.m.

MS. HORVITZ: We sa w pictures
during AU's presentation of windows that were

going to face towards the Westover community.

Are those w indows that correspond to
classroom buildings or administrative
buildings?

MR. ABUD: Both buildings 4 and 6,
each are mixed-use in those buildings, so they
both have classroom and office functions in
them. The -- whether the specific, you know,
windows, the spaces that are behind them are--
you know, wvary along the back, so some of them
may be classrooms, some of them may be
offices.

MS. HORVITZ: S o some of those
windows facing Westove r could, i n fact, be
used for classrooms as late as 10 :30 or 11:00
at night?

MR. ABUD: Yes.

MS. HORVITZ: Okay. Would
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students who are resid 1ing at the proposed
adjacent dormitories be allowed to use those
classrooms at any hour?

MR. ABUD: I'm not sure I
understand. The 8:00 a.m. to 11: 00 p.m. time
frame 1is what is in for ce and we lock the
buildings up outside of those hours, so they
are not able to be used.

MS. HORVITZ: Okay. That was my
question. Because I know that there was a
comment by AU during its direct case that it
could control usage of the Dbuffer buildings,
was the phrase. And so how is it that you are
going to control usage? Are you actually
going to lock the doors at 11:00 at night?

MR. ABUD: Yes, we do that for all
of our academic/administrative buildings. The
student center and the library are the only
ones that are open 24 hours.

MS. HORVITZ: Now , I had a
question about the windows facing the back on
these buffer buildings . Would those windows
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be capable of being open?

MR. ABUD: Yes, the current plan
is to have those windows be operable.

MS. HORVITZ: Are you proposing
any residential uses for buildings 4 and 67

MR. ABUD: No, we are not.

MS. HORVITZ: Okay. I m ight
direct your attention, maybe this is to Mr.
Tummonds, 1in Exhibit 5 to the prehearing
statement, specifically Drawing No. 12.2,
there 1is a proposed Main C ampus building and
land use drawing. And it appears to depict
buildings 4 and 6 as tho ugh they were
residential in character.

And I just wanted assurances on
the record that that was in error.

MR. TUMMONDS: I think what the,
if you are, in fact, referring to this, this
is the plan you are referring to, the Exhibit
5°?

MS. HORVITZ: E xhibit 5 of the
prehearing statement.
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MR. TUMMONDS: Of t he prehearing
statement, the May 20" prehearing statement?

MS. HORVITZ: Correct.

MR. TUMMONDS: Okay. We will make
sure the plans accurately depict what Mr. Abud
said, which is that there are no residential
uses proposed in Building No. 4 and Building
No. 6.

MS. HORVITZ: Great. I appreciate
that. Would the -—- would any of the
buildings, as proposed on East Campus, be used
for conferences?

MR. ABUD: Potentially all --
currently, all our classroom building s can
host conferences and we do that in the
summertime typically when we don't have a high
volume of regular classes 1in session.

MS. HORVITZ: Okay. Would these
conferences be associated with spec ific
academic programs of the university or are you
Jjust renting out the space?

MR. ABUD: We do a combination of
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both.

MS. HORVITZ: About how many
conferences, 1if you know, did AU host in the
last year?

MR. ABUD: I d on't have that
information.

MS. HORVITZ: Okay. Does AU have
any plans to use any of the buildings as
proposed on East Campus for continuing
education programs?

MR. ABUD: Poten tially.
Currently, all of our classrooms are available
for continuing education programs. And SO
they would be part of that inventory.

MS. HORVITZ: Are those classes
normally on weekends and evenings?

MR. ABUD: They vary. Typica 1lly,
they are evenings and weekends, yes.

MS. HORVITZ: So the classroom
space, administrative space and any other
common areas that are not actually being used
as resildences could be used in the weekends

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

29

and evenings for conferences?

MR. ABUD: Yes.

MS. HORVITZ: D oes AU have any
current plans to locate any offices or classes
for the Osher Lifelong Learning Institute on
East Campus?

MR. ABUD: No, we do not.

MS. HORVITZ: What are AU's
current plans with respect to that
organization's space on campus?

MR. ABUD: The discussions we ar e
having right now, and this is very
preliminary, 1s that we would locate their
needs in commercial facilities.

MS. HORVITZ: Okay. So does that
go -- what's the acronym, OLLI? Is that
right?

MR. ABUD: That's correct.

MS. HORVITZ: Okay. So OLLT would
be -- would not, in fact, even be on campus.
Is that what you are saying? At least at your
current thinking.
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MR. ABUD: That's correct.

MS. HORVITZ: Okay. And vyour
application for 800,00 0 new s quare feet of
space on campus between Tenley and the Main
Campus would not result in the construction of
any additional buildings that would be made
available for OLLI?

MR. ABUD: That's correct.

MS. HORVITZ: Okay. I mean, it's
my understanding, I have seen the letter, that
president Kerwin wrote the Executive Director
of OLLI on May 27, 2011, and it 's 1in the
record several times already in this case,
making the statement that OLLI's space needs
mirror that of other AU programs and partners
and our "s olution" for OLLI and all units
depends on campus plan approval.

Are you aware of that letter?

MR. ABUD: Yes.

MS. HORVITZ: Okay. And so what
is being promised, if anything, to this group
vis-a-vis space if the campus plan is
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approved?

MR. ABUD: We have not pr omised
them anything.

MS. HORVITZ: Okay. 1Is the most
likely location for OLLI the 4 801
Massachusetts Avenue site?

MR. ABUD: I don't want to
speculate about that. Tha t 1s one of our
commercial facilities, so it is a candidate.

MS. HORVITZ: Okay. And if it,
OLLI, were located either on -campus or off -
campus 1n a commercial building, such as the
current law school, which is 4801
Massachusetts Avenue, 1s 1 t AU's contention
that those students would or would not count
towards the enrollment cap?

MR. ABUD: I Dbelieve it 1s our
contention that was also addr essed 1in OP's
supplemental statement that was filed this
week, that they would not Dbe. It may be
helpful for Mr. Taylor to discuss  the
relationship that exists between OLLI, what
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exactly it 1s and the university.

MR. TAYLOR: Yes. Indeed, OLLT
via the contract we have with them, with the
Osher Lifelong Learning Institute, we are to
accommodate a certain number, a ce rtain
percentage of their activities. And, indeed,
they have notified wus that their current
situation 1s somewhat dire, because their
lease arrangement 1is expiring.

So they asked, indeed, if we could
further enhance our efforts to help them find
space and we said --

CHATIRMAN HOOD: I'm —-

MR. TAYLOR: -- we would be g lad
to —-

CHATRMAN HOOD: - let me
interrupt. I'm being told that thos e in the
back cannot hear. And I want to thank them
for raising their hands and n ot yelling out.
I appreciate it. So let's stay 1in that mike.

If we stay in that mike when we're asking
questions, everybody can hear you.
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MR. TAYLOR: Okay. Thank you.

MR. TUMMONDS: I think what I
might add, too, is that the Office of Planning
did a really good job of describing with the
Osher Lifelong Learning Institute is. This 1is
in the supplemental re port dated June 22,
2011.

I don't want to go too much into
that, Dbecause it's in the re cord, but it,
basically, 1s the O sher Lifelong Learning
Institute while it has an affiliation, it has
AU's name on it, that seems t o be a part of
the requirements that the Bernard Osher
Foundation requires when it supports 117
lifelong learning institutes on university and
college campuses across the country with at
least one program in each of the 50 States.

So these are non-credit
educational programs, specifically, developed
for seasoned adults who are age 5 0 and older.

This is not an AU-specific program.

MR. TAYLOR: That's correct.
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MS. HORVITZ: All right. T hank
you. I appreciate it. So just to reiterate,
because that was a l1lit tle Dbackground. I
appreciate 1it. Your proposal 1is to exclude
however many of these students who take
courses that might be on the campus, because
you haven't decided that yet, would not count
towards the enrollment cap, correct?

MR. TAYLOR: Correct.

MS. HORVITZ: All right. And do
these students have use of the campus library?

MR. TAYLOR: As needed, just lik e
the general public does.

MS. HORVITZ: And do they have use
of the computer lab?

MR. TAYLOR: Th at I'm not sure

what the requirements would be. Yes, I'm not

sure.
MS. HORVITZ: Okay. So they --
MR. TAYLOR: These are enr ichment
classes. They are not matriculating for
degrees. These are enrichment classes, non-
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degrees.

MS. HORVITZ: Okay. Back to the
buffer building or I gu ess there are two of
them. Could you -- could somebody tell me,
maybe it's Ms. Buffington, how long in feet is
Building 6 1f you are running from the New
Mexico side all the way to the opposite end
near Building 4°7?

MS. BUFFINGTON: I don't have that
exact information.

MS. HORVITZ: Is it hundreds of
feet? I mean, the whole -- what's the full
distance of the site that you are developing?

It's a 6 acre site out of the 8, correct?

MS. BUFFINGTON: Approximately.

MS. HORVITZ: All right. And most
of the distance 1is occ upied by this long
building that is Building 6. There is a small
break and then there i1s another modestly long
building that is Building 4. Do you have any
idea how long the total length is of those two
buildings as they sit parallel to the Westover
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wall?

MS. BUFFINGTON: I don't have that
information right now, but we can provide that
information.

MS. HORVITZ: That would be great,
because I couldn't find that dimension at all.

MS. BUFFINGTON: I'm sorry, my
name 1s Be th Buffington. I'm with Little
Diversified Architectural Consulting.

MS. HORVITZ: T hank you. Yes,
that would be appreciated, because I couldn't
find that dimension anywhere in the materials.

Staying on a question for you, Ms.
Buffington, vyou mentioned in your direct
testimony that the East Campu s site s lopes
down at the edges.

Do you recall that testimony?

MS. BUFFINGTON: Yes, I do.

MS. HORVITZ: Is it AU's plan as
proposed before this Commission, given that we
have a further processing request with respect
to East Campus, to remove that bump in the
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middle of the site?

MS. BUFFINGTON: Well, it -- the--
no. Well, yes and no, I guess. There is a --
the site goes up slightly from Nebraska Avenue
and then slopes off to the edges on New Mexico
and Massachusetts Avenue. And we are taking
off the bump that 1is right in the front, so
that it 1s -- we are coming in fla t from
Nebraska Avenue.

MS. HORVITZ: Are you aware that
in earlier discussions with the commun ities,
AU represented that it would remove the entire
bump that is the raise in the center of the
East Campus site and presented a v isual
depiction of that?

MS. BUFFINGTON: I'm not sure
exactly what you are referring to. We are
taking the bump off in the middle of the site.

The site slopes down, so you can see 1in the
model the site slopes down significantly on
the two outer edges. W e are not going to
attempt to level the entire site.
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MS. HORVITZ: I would like to -- I
must use an exhibit for this one, I think.
Let me hand to you a document and then I have
plenty of copies. Would the Secretary like
157

CHATIRMAN HOOD: How many do you
need, 157

MS. BUFFINGTON: Yes, we are going
to do that. As repres ented in this drawing,
this 1s an earlier exhibit that was -— I'm
sure i1t's on the website.

MS. HORVITZ: All right. So it's
your testimony that the -- this wvisual
depiction of what is going to hap pen in terms
of removing this bump is, in fact, consistent
with AU's current plans?

MS. BUFFINGTON: Yes.

MS. HORVITZ: Thank you very much.

Now, we saw a number of renderings of what AU
is saying the Westover neighbors will see of
the proposed buildings, both th e Dbuffer
buildings and then the taller buildings, the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

39

five and six story buildings with 14 foot
mechanical penthouse on top.

Is 1t AU' s position, and again I
probably direct this to Ms. Buffington, that
none of the residents of the Westover Place
community will be able to see the five and six
story dormitories and those -- that 14 foot
mechanical penthouse on top of each one of
those buildings from their upper levels?

MS. BUFFINGTON: I don't think
that's exactly what we show. We show that
from the top story of their houses, that they
could -- they would have a view of the upper
story of Building 3 and Building 1.

MS. HORVITZ: And t he mechanical
penthouse on top?

MS. BUFFINGTON: Yes.

MS. HORVITZ: The renderings that

you were alluding to, they s how vegetation,

trees and different seasons. How long would
it take for the wvegetation to grow to the
point where it is —-- 1t resembles the
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depictions in your renderings?

MS. BUFFINGTON: Those are
existing trees.

MS. HORVITZ: Will the windows
throughout East Campus, including the
dormitories, be capable of opening?

MS. BUFFINGTON: We are plannin g
on having operable windows.

MS. HORVITZ: Won't some of the
noise from the ©particularly upper level
dormitory windows be heard by 1 ocal neighbors
in their homes?

MS. BUFFINGTON: That's hard to
say. The windows, although t hey are allowed
to open, they are restricted in the amount
that they -- we do only allow them to open 9
inches, so it isn't as thoug h it is the full
window being able to be opened. And they are
relatively far away.

And remember that the students are
in a controlled environment 1 n a res idents
hall.
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MS. HORVITZ: Right. We will talk
about that. So just s o I understand vyour
testimony, obviously, there has Dbeen no
analysis of what kind of noise the buildings
will hear, because you said it's hard to say,
right?

COMMISSIONER TURNBULL: I wonde r
if T might interrupt you for a minute --

MS. HORVITZ: Absolutely.

COMMISSIONER TURNBULL: —-— Oon your
qguestion. You were talking about Buildings 4
and 67

MS. HORVITZ: I did switch and
perhaps I didn't make that clear. I was also

asking about the dormitory windows.
COMMISSIONER TURNBULL: Oh, okay.
MS. HORVITZ: Yes.
COMMISSIONER TURNBULL: I guess 1
didn't catch that.
MS. HORVITZ: I apologize.
COMMISSIONER TURNBULL: Thank you.
MS. HORVITZ: And that was my
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point 1is the dormit ories are five and six
stories, correct?

MS. BUFFINGTON: Yes.

MS. HORVITZ: So they are
considerably taller than these lower buildings
that you are characterizing as b uffer
buildings?

MS. BUFFINGTON: 20 feet taller.

MS. HORVITZ: 20 fe et taller.
Will 1lights from the dormitor y windows a nd
from the buffer Dbuildings be visible t o
Westover and Wesley Heights homes?

MS. BUFFINGTON: For the mos t
part, the buildings 2 and 3 that are closer to
the neighbors, the windows are oriented away
from the homes.

MS. HORVITZ: A 11 right. What
about the big six story bu ilding on Nebraska
Avenue that runs paral 1lel to the Westover
wall?

MS. BUFFINGTON: I t 1s oriented
towards the neighbors. It is qui te far away.
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I think, 350 feet is the recollec tion that I
have. And it is blocked by the Dbuffer
buildings and the landscaping which are closer
to the neighbors' homes.

MS. HORVITZ: S o 1s it your
testimony that at night and in the winter the
neighbors won't be able to see any of the
lights of those buildings?

MS. BUFFINGTON: No, I don't think
that. I'm sure that they will be able to see
lights.

MS. HORVITZ: Where will there b e
24 hours lighting on the buildings as proposed
on East Campus?

MS. BUFFINGTON: I think the onl vy
place the university maintains ligh ting
throughout the night is in the s tairwells and
that's for security purposes.

MS. HORVITZ: Will there be any 24
hour 1lighting along the bac k of the buffer
buildings that runs parallel to the Westover
wall?
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MS. BUFFINGTON: I don't believ e
So.

MS. HORVITZ: Now, I haven't see n
any kind of lighting plan. Is there one?

MS. BUFFINGTON: No. We can
provide that.

MS. HORVITZ: That would be great.

Does AU anticipate allowing any outdoor
activities on East Campus that would include
amplified music?

MR. TAYLOR: Probably not.

MS. HORVITZ: Okay. Is there a ny
willingness to impose a ¢ ondition that
prohibits that?

MR. TAYLOR: Sure.

CHAIRMAN HOOD: So then I guess to
answer to that is no? Yo u said probably not.
So you asked was there -- would you mind doing
a condition to proh 1ibit that and vyou said
okay. Oh, so you would entertain it? Because
I wasn't clear myself.

MR. TUMMONDS: We are willing to
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entertain that.

MR. ABRUD: Yes. And perhaps T
would explain all of our o utdoor events that
will -- all outdoor events go th rough an
approval process. The request for amplified
sound goes through a s eparate approval
process.

So it w ould be, in any c ase,
controlled and, obviously, we will -—-  we
certainly would be open to talking about
prohibiting amplified sound on that open area
as part of the East Campus.

MS. HORVITZ: I have a few
questions on the proposed landscape buffering
on East Campus still.

Would the proposal for a landscape
buffer extend the full length of the boundary
with Westover including the surface parking
lot area?

MS. BUFFINGTON: Well, currently,
yes, we are showing a buffer alon g with whole
perimeter.
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MS. HORVITZ: So there will be a
minimum of a 40 foot landscape bu ffer of that
parking lot?

MS. BUFFINGTON: I believe the
parking lot i1s where -- that's 1its curr ent
location and it is 35 feet.

MS. HORVITZ: Is AU proposing an vy
fencing or other barrier to p revent regular
usage by students of the landscape buffer?

MR. ABUD: It's not part of our
proposal. We are certainly open to discussing
that. We -- 1in the Katzen Arts Center case,
we were asked the same thing by the neighbors.

We agreed to a trial period of the first year
to see whether or not university folks
actually went in that area between the
building and the property line at the back
with neighboring homes.

And we are, you know, committed to
putting a fence in if it was needed and
requested by the neighbors after we went
through that one year trial period. The
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neighbors felt that it wasn't needed in that
case, 50 we would be open to a similar
arrangement here.

MS. HORVITZ: Thank you.
Switching to the retail that is proposed about
17,000 square feet on East Campus. What types
of retail 1s AU propos 1ing for that site,
anywhere on East?

MR. ABUD: What we have in mind 1is
about 50 percent of the retail space being
food-oriented and about 50 percent being non-
food-oriented. The types of things that have
been requested by our students and suggested
by consultants that we have used have been,
you know, clothing, 1 nsignia, AU 1insignia
wear, educational support provider, like
Kaplan, tutoring and test prep, things of that
nature for the non-food part.

MS. HORVITZ: And what about the
food part?

MR. ABUD: We haven't talked about
specifics. Certainly, vyou know, we have
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discussed the possibilit y of Starbucks or
Panera Bread or things of that na ture, but we
haven't had specific discussions with f uture
tenants.

MS. HORVITZ: You may have been
asked this question by Mr. Smith, I can't
remember. There had been som e discussion of
possibly an Apple Store. Is that something
that i1s being seriously considered by AU?

MR. ABUD: It is an option that is
on the table, though not one of our preferred
options. Students have requested that
significantly. Apple has actually been
encouraging us to open a store on our current
campus for quite some t ime, but we have not
chosen to do that. And we are not sur e that
it makes sense for East Campus either. We
Jjust have to do more analysis of their needs,
our needs and see whether or not it fits.

But right now, it is a le ss likely
option than some of the others I mentioned.

MS. HORVITZ: Is AU planning on
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coming up with any kind of retail plan as was
suggested by the Office of Planning?

MR. TUMMONDS: I think that we
are, but one of the -—- as 1in typ ical
development cases, the retailers are 1 ooking
at a development horizon that is much shorter
than where we a re 1in r egards to the first
available date that this faci 1lity would be
open would be August 2014, such that it is
tough now to really gauge true retailer
interest in something that is so far out.

But a retail plan absolutely. W e
-—- it 1is something we can look at further and
submit into the record.

MS. HORVITZ: What would be the
hours of operation of the retail?

MR. TUMMONDS: Following up, we
just don't know, at this point.

MS. HORVITZ: Would alcohol be
allowed in any of the retail establishments?

MR. TUMMONDS: No.

MS. HORVITZ: I think in your
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direct presentation vyou indicated tha t all

deliveries would be made to the retail
underground. Is that correct, in the parking
garage?

MR. TUMMONDS: That's correct.

MS. HORVITZ: Including the retail
establishments that are on New Mexico?

MR. TUMMONDS: Yes.

MS. HORVITZ: Because I was

looking to try to figure out how you were
going to get -- I mean, I looked at your graph
of the parking and it seemed as though the

loading area was potentially  under the
building that fronted on Nebr aska and that
there was really no des ign for trucks to be
going near the elevators that would take 1t up
to retail on New Mexico.

MS. BUFFINGTON: There probably
will be one designated retail elevator that
they will have access to that will bring them
up to the plaza level and they can distribute
from there.
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MS. HORVITZ: So there will be --
there would never Dbe any delivery trucks
stopping on New Mexico to unload?

MR. ABUD: Well, we can't pro mise
that, because people do what they will do.
But certainly our instructions to the
retailers and our monitoring of thei r
performance will be based on instructions to
deliver underneath the building.

MS. HORVITZ: Okay. Switching t o

the parking lot that will remain a surface lot

on East Campus, as proposed, is the
configuration of that surface parking lot
changing?

MS. BUFFINGTON: Slightly. We
have included some areas so we can provide
drainage off of the parking int o) the

landscaping and we have created a n ew edge up
on -- thank you, George, I'm trying to do two
things at once. I can't walk and chew gum at
the same time.

That we are creating this new
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entrance from the corner of Nebraska and Ward
Circle to bring people down int o the
residential area, so that upper edge of the
parking has been somewhat reconfi gured. And
then we have created these planters that will
allow us to collect surface runoff from the
parking in a more environmentally-friendly way
than the existing parking.

MS. HORVITZ: Are you removing any
trees that are currently on that lot?

MS. BUFFINGTON: No.

MS. HORVITZ: Okay.

MS. BUFFINGTON: Well, you know, T
can't say that definitely. I shouldn't say
that for sure, beca use there are exist --
there are some trees in this area and we may
in reconfiguring these tree boxes, be taking
out some trees and putting in other ones.

MS. HORVITZ: I was actually
concerned about possible reconfiguration on
the other side, closer to where you had
originally proposed the Mass Avenue en trance
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and exit. Is there parking coming closer to
the Westover wall there than it is currently?

MS. BUFFINGTON: I believe this is
pretty close to the existing configuration of
the parking in terms --

MS. HORVITZ: Okay.

MS. BUFFINGTON: - of the
outline.

MR. ABUD: And certainly, the goal
is for the paving to come no closer than it is
today.

MS. HORVITZ: Okay. And what will
be the anticipated uses of th is surface lot?
Who is going to park there?

MR. ABUD: Faculty, staff and
students.

MS. HORVITZ: Are students going--
who are residing in the dormitories next door
going to have the ability to park there?

MR. ABUD: Unlikely. Typically ,
for resident students we provide parking in
discrete lots and i1if any resident s tudents on
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FEast Campus would like parking, 1t is likely
they will go in the underground garage.

MS. HORVITZ: S o will there be
access to this parking lot 24 /7, the surface
lot?

MR. ABUD: Ye s, there will be.
All our parking is open 24/7.

MS. HORVITZ: 1Is there any
arrangement to provi de parking on the East
Campus site as overflow parking for the
Methodist Church next door?

MR. ABUD: We do currently have a
cooperative agreement with  the Me thodist
Church for them to use the existing Nebraska
Avenue parking lot and we would look to
continue that arrangement in the future that
they use on Sundays for overflow.

MS. HORVITZ: Okay. And I assume
that that information was sha red with your
traffic experts?

MR. ABUD: I beli eve 1t was. I'm
not sure that it entered into their
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calculations, since those are focused on peak
hour weekday operations.

MS. HORVITZ: Okay. And the East
Campus surface lot could still be used for
buses. Is that correct?

MR. ABUD: Yes, that's correct.

MS. HORVITZ: Is there a present
intention to house summe r students 1n summer
programs on East, high school students?

MR. ABUD: We current use all of
our resident halls during the summer for a
variety of programs. And so these would be no
exception.

MS. HORVITZ: Okay. We talke d a
little bit about the typ es of retail. It
seemed to be a pretty br cad range. So now, I
have some questions for Gorove/Slade on how
Gorove/Slade could calculate or project
traffic implications for retail that varies as
much as the A pple Store to the Starbucks to
the T-Shirt Shop. How did you deal with that
issue?
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MR. VANPELT: Good evening. Dan
VanPelt with Gorove/Slade Associates. What we
used was a special retail category which is
kind of a -- you know, 1t covers al 1 these
different types of sm aller type retail
establishments and they are all under one
database for the Institute of Transpor tation
Engineers collects all this information. And
that's what we use to help determ ine our trip
generation.

MS. HORVITZ: How is it that you

chose this specialty retail as your basis?

MR. VANPELT : Well, bas ed on
available data, not knowing exactly
specifically what this retailer will  be,

unless we have some specific data to tell us
or do we know exactly what the tenant is going
to be, typically for us, we look at the 1land
use categories that are in th e Institutes of
Transportation Engineer's Database a nd
specialty retail i1s the one that closest fits

to what is intended for the site.
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MS. HORVITZ: All right. So you
were using th e Institute of Transport ation
Engineers trip generati on rate an alysis,
correct?

MR. VANPELT: That's correct.

MS. HORVITZ: 8" Edition?

MR. VANPELT: Yes, correct.

MS. HORVITZ: I would 1i ke to use
another exhibit that has the full chart of
what you just testified to. Can you pass that
down?

Now, tell me, have I handed y ou a
document that reflects what you relied upon
with respect to estimating the number of trips
generated by the retail?

MR. VANPELT: This is all of the
land use categories that are in the database.

MS. HORVITZ: Okay. And so can
you direct me to the land use category that
you used for your trip generation estimates?
Is it —--

MR. VANPELT: It's —-
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MS. HORVITZ: -- Retail 8142

MR. VANPELT: It is.

MS. HORVITZ: Okay. So Retail 814
is the specialty retail center and bas ed on
1,000 square feet, the trips per unit would be
2.71. Is that right?

MR. VANPELT: I mean, this is -- 1
don't know.

MR. TUMMONDS: I would object to
this. If she wan ts to present -- I'm sorry.
If Ms. Horvitz wants to pr esent testimony on
behalf of her traffic engineer, I think that's
appropriate. We have heard from -- she asked
Mr. VanPelt the que stion, did he use this
specialty rate, this retail specialty rate,
ITE? He said he did. I think t hat this has
probably  gone beyond  the scope of his
testimony. This 1is probably more direct
testimony on behalf of Ms. Horvitz' client.

CHAIRMAN HOOD: I actually was
following you.

MS. HORVITZ: Okay.
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CHATIRMAN HOOD: What was your last
qguestion? Because I know we were talking
about the retail. B ut what was your 1 ast
question?

MS. HORVITZ: My last question was
I wanted to make sure I understood that he was
using this Line 814, which has a trip per unit
of 2.71. And I only had one more question in
this line.

CHAIRMAN HOOD: And did we get the
answer to that?

MS. HORVITZ: No. I don't t hink
we did.

CHAIRMAN HOOD: Did you say yes?

MR. VANPELT: Yes.

MS. HORVITZ: Oh great.

CHAIRMAN HOOD: Okay.

MS. HORVITZ: So if I might have
the liberty of just asking one more question,
despite Mr. Tummonds' objection?

MR. VANPELT: Can I clarify? I
think we used 814. I mean, I don't know if
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that's -- I think that was the last question
that I answered. So I'm not sure what your
follow-up question was. We used the Land Use
Code 814. That's not necessarily all the --
this 1isn't all the dat a that we use d. You
have taken one bit of th e information out of
the handbook.

MS. HORVITZ: Okay. But where I'm
going with this is just that, for example, if
you had used 933, which is a fast food
restaurant without drive -through window, that
trip per unit wo uld be 26.15 as compared to
the 2.71 that you may h ave used. 1Is that
correct?

MR. VANPELT: That's correct.
Reading from the chart here, that's correct.

MS. HORVITZ: Okay. So depen ding
on what actually goes to the site, 1f it were
an Apple Store, it might be vastly different,
because as I'm look 1ing at this chart, the
specialty retail center 1is one of the very
lowest trip generation options on this chart
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and almost everything else --

CHAIRMAN HOOD: Ms. Horvitz, Ms
Horvitz?

MS. HORVITZ: I'm sorry.

CHAIRMAN HOOD: Ms. Horvitz, yo u
don't want to testify.

MS. HORVITZ: Very good.

CHAIRMAN HOOD: I'm going to --

MS. HORVITZ: Thank you.

CHAIRMAN HOOD: -— overrule your
objection, Mr. Tummonds, and let her -- I was
following, I was learning something here. But
you are starting to testify.

MS. HORVITZ: Very good.

CHAIRMAN HOOD: We're in the 1lin e
of questions.

MS. HORVITZ: I s tand corrected.
I apologize. So 1f, for example, you had a
Starbucks and that was the question at-hand.
I think you were already asked that in the
earlier session. And you didn't know what
would be the trip generation for a Starbucks.
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Can you tell us what the benefit
of this chart -- what is the trip generation
for a Starbucks?

MR. VANPELT: There is no specific
rate for Starbucks. So, I mean, we would have
to use one of the se categories. Yes, one of
the other things, Rob Schiesel is with me.
Rob handled a 1lot of our technical analyses.
One of the things we have to take into account
is the location and then the other types of
retailers and the synergy that happens from
not only the oth er retail, but also all the
residential and all the students that would be
here, too.

So it all has to be taken into
account. Just pulling ou t one piece of the
development, doesn't paint the whole picture.

MR. SCHIESEL: I me an, following
up --

COURT REPORTER: Would you stat e
your name for the record, please?

MR. SCHIESEL: This 1is Rob
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Schiesel with Gorove/Slade Associates. If you
follow the methodology contained in the trip
generation manual, most of these individua 1
land use codes are -- tend to be used when
these are the sole stand-alone buildings.

So the rates for 1i ke individual
things like restauran ¢, supermarket are
intended to be used by themselves when they
are not aggravated among othe r retail uses
that are side by side.

Generally, transportation
engineers use two rates when there are several
stores in a row, like especially when they are
a ground use retail or a strip mall, anything
like that. They don't look at each individual
store and add it up.

The two rates most commonly used,
that are those aggravated rates, are specialty
retail and shopping center. So really, our
decision came down t o those two rates. And
given that this was a ground floor retail of,
you know, less than what we normally see for
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anything 1like a strip mall, we used the
specialty retail rate.

MS. HORVITZ: Okay. And so you
didn't, for example, use 940, which is bread ,
donut, bagel shop with dr ive-through window?

You didn't do that?

MR. SCHIESEL: I think we got
that.

MS. HORVITZ: Okay.

CHATRMAN HOOD: Yes.

MS. HORVITZ: Got it.

CHAIRMAN HOOD: We --

MS. HORVITZ: I think I'll move on
now.

CHATIRMAN HOOD: See things work
out for themselves. I didn't have to say move
on.

MS. HORVITZ: Yes, thank you.

CHAIRMAN HOOD: Things work out
for itself.

MS. HORVITZ: I could read 1it.
Does the -- did the traffic study by Gorove/
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Slade assume that any pedes trians would be
crossing from the Main Campus over to the East
Campus for class use and administrative -- and
going to the administrative buildings?

MR. SCHIESEL: ©No. Our pedestrian
trip generation rates, we took with one
variable instead of trying to stick with
multiple variables and we chose the
residential housing numbers and the r etail
numbers.

MS. HORVITZ: Okay. So there is
no -- do we know how many classrooms are going
to be on East Campus as proposed?

MR. ABUD: No.

MS. HORVITZ: Okay. So those
pedestrians are just simply not counted,
correct?

MR. VANPELT: I mean, as R ob said,
we looked at the residential and we looked at
the retail and we generated the pede strian
traffic based on those.

MS. HORVITZ: Okay. And so 1is the
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answer yes then?
MR. VANPELT: And on the park 1ing.
The parking that is there, so, yes.

MS. HORVITZ: Okay. Did Gorove/
Slade undertake an analysis of the peak
pedestrian traffic to determi ne a worst case
scenario as to when the re would be the most
pedestrians crossing?

MR. SCHIESEL: We based our
collection of pedestrian and traf fic data to
coincide with the Technical Analy sis we have
that we try to show whether there is impact.
Those analyses are the vehicular and
pedestrian capacity analyses presented 1in our
report.

As we have said, those are based
on -- the wvehicular one is bas ed on the
vehicular peak hour and as pedestrians, our
input to that, we collect ed and Dbased
pedestrian crossings during the vehicular peak
hour.

The pedestrian level of service
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calculations are Dbased primarily on t he
variables such as signal timing and length of
crosswalks. So the actual amou nt of
pedestrians crossing the street doesn't come
into it as a factor on our pedestrian level
service calculations.

So the type of pedestr ian data,
the data most essentia 1 to the pedestrian
capacity analysis, 1in our regard, was the
signal timings. The signal timings,
especially when it comes down to the amount of
walk time given to a signal are worst for the
pedestrian during the vehicular peak hour.

So that doesn't -- it may not seem
to make sense at first glance, but both the
pedestrian and the vehicular level se rvice
calculations are performed at vehicular peak
hour Dbecause it ©presents the worst case
scenario for both of those capacity analyses.

MS. HORVITZ: Isn't it true though
that in 2001 at the request of a Commissioner,
Gorove/Slade actually did a peak pedestria n
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traffic analysis to determine how many people
were going to be crossing Mass Avenue going to
and from the Katzen Center?

MR. VANPELT: I don't recall.

MS. HORVITZ: You are certainly
capable of doing that. You just -- you
elected not to, because you didn't think it
was the best methodology. Is that fair?

MR. VANPELT: W ell, I mean, it
could be done.

MS. HORVITZ: Okay. And when you
-- you were Jjust talking about looking at the
vehicular peak and that t hat was your
analysis, not your pedestrian peak, when you
were analyzing the vehicular peak time for the
area, did you use one system peak or were you
looking at the peak for e ach intersection or
approach?

MR. VANPELT : The standard
industry practice is to use a system peak.
You look at when the traffic on the network is
the highest.
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MS. HORVITZ: On the entire

network?

MR. VANPELT: Correct.

MS. HORVITZ: So there could be a
different peak say for a particular
intersection and that is not -- you weren't

looking at that peak time in your analysis?

MR. VANPELT: There could be, bu t
typically, the overall system peak 1is pretty
representative of the worst case condition for
the network.

MS. HORVITZ: For the entire
network?

MR. VANPELT: Correct.

MS. HORVITZ: But not nece ssarily
for a particular intersection?

MR. VANPELT: Correct.

MS. HORVITZ: Okay. You were
doing some traffic counts, right? I mean, you
were out on the street a couple of times in
September. Is that right? Or when was 1it?

MR. VANPELT: Y es, we were out
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there multiple times. We actually were out
last September.

MS. HORVITZ: It do esn't matter.
I -- okay. So when you were out and
visualizing the situation, were you also

counting buses and trucks?

MR. VANPELT: Those wer e not
directly counted in our c¢ ounts. We will do
that. We will -- they are counted as a
vehicle certainly. Th ey are not ignored.

They are counted, but where they are separated
out 1is 1f there is a v ery large number of
them, otherwise we Jjus t assume a standard
heavy wvehicle percentage when we do our
analysis.

MS. HORVITZ: S o vyou pick some
kind of default rate for the buses and trucks?

MR. VANPELT: Right. B ecause
unless there is any sort of major generator of
heavy vehicles, it turns out that the
percentage 1is usually pretty typical.

MS. HORVITZ: I thought I h eard
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testimony that was commenting that the shuttle
system was on the up -rise, that ther e were
buses going up and down and you were moving
stops. Isn't Nebraska Avenue and
Massachusetts Avenue an area with a lot of
buses?

MR. VANPELT: Yes, there is
significant bus activity, but not necessarily
as a percentage of vehicles that use those
Sstreets.

MS. HORVITZ: When you were trying
to project future traffic conditions, did you
take into account the -- which students were
going to be expanding in e nrollment, that it
was going to be graduate students a s compared
to undergraduates?

MR. VANPELT: W e looked at the
overall population and Jjust came up with a
rate based on the future gro wth. And we did
that as really a conservative assumption,
because our data has been showin g us that the
traffic generated by the campus is trending
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downward.

MS. HORVITZ: Certainly graduate
students drive and p ark more than
undergraduates, do they not?

MR. VANPELT : I think that's
probably a fair thing to say, yes.

MS. HORVITZ: And yet, what you
were doing is you 1in no w ay took into account
the fact that almo st all of the proposed
growth in enrollment was, in fact, going to be
in the population that drives and parks more.

Is that right?

MR. VANPELT: We really drew it
for all populations.

MS. HORVITZ: R ight. You were
trying to attribute, and I'm still with
Gorove/ Slade, how many o f the trips in the
network were attributable to America n
University. And you did a campus trip
generation analysis, correct?

MR. VANPELT: That's correct.

MS. HORVITZ: And you did not
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count 1in that campus trip generation any of
the cars that are par king in the
neighborhoods, did you?

MR. VANPELT: Not from a trip
generation standpoint, no.

MS. HORVITZ: Well, how many car s
are parking in the side streets?

MR. VANPELT: That's a very
difficult thing to get a very goo d handle on,
but, based on the data w e provided in our
testimony, when we looked at it during class
times, the non-class times, there was a change
of about 9 percent or so, something like that,
of all the spaces that we looked at.

MS. HORVITZ: And I know there was
a question by Mr. Smith, but how did vyou
decide which streets to poll for the parking
study?

MR. ABUD: The university provided
those streets and based on our experience with
our off-campus parking enforcement where we
have the high est 1likelihood of univer sity-
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related parking.
MS. HORVITZ: Do you -- thank you.
Do you have the data street by street?

MR. ABUD: The parking enforcement
data or what data are you asking?

MS. HORVITZ: I 'm sorry, I was
unclear. The data associated with how many of
the available street parking spaces were
available between whatever 2:00 and 4:00 when
you were studying it.

MR. TUMMONDS: I'm sorry . You
mean the raw dat a that then allowed them to
create the s 1lide that we had in the
PowerPoint? Is that what you are asking?

MS. HORVITZ: Right.

MR. VANPELT: Yes. We would have
that in our files.

MS. HORVITZ: All right. Wha t I
would suggest and, obviously, it's up to the
Commission, but it might be instructive to see
how congested the streets are immediately next
to the university, as compared to the diluted
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study that you did where you are going all the
way down Mass Avenue and everything.

If the university would be willing
to submit it by street, I think it would be
very instructive. Would you be willing to do
SO7?

MR. VANPELT: Yes.

MS. HORVITZ: If the District of
Columbia does not adopt all of your
suggestions with respect to changes in
signaling and the like, that would affect your
projections, would it not?

MR. VANPELT: It would not af fect

our projections.

MS. HORVITZ: That was poorly
phrased. Let me just as k a different
question. Isn't it true that Gorove /Slade

made traffic-related recommendations in the
2000/2001 Campus Pla n that were never, 1in
fact, implemented?

MR. TUMMONDS: I don't believe you
testified to —--
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MR. VANPELT: Yes. No, I did not
testify to that.

MS. HORVITZ: Okay. Isn't it
important when evaluating the traffi c¢
implications for the Ward Circle area to
consider the anticipated plans for significant
expansion o0of the Department of Homeland
Security?

MR. VANPELT: It is and 1t 1is
included in our study.

MS. HORVITZ: A nd how is it
included in your study? What did you rely
upon?

MR. SCHIESEL: You know, we have
met with the consultan ts working on their
study several times and they have provided us
with a report. It had several options and we
-— the highest traffic generator, one of those
options was what was incorpor ated 1into o ur
report.

MS. HORVITZ: S o vyou relied on
somebody else's study for that pur pose,
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correct?

MR. SCHIESEL: Yes.

MS. HORVITZ: And are you a ware
that the traffic study has been severely
criticized and that the National Capital
Planning Commission has, 1in fact, refused to
adopt the Draft Master Plan because of
concerns about that traffic study?

MR. SCHIESEL: We are not aware of
that.

MS. HORVITZ: There was a
reference to the fact early on that, when we
were talking about the w indows opening,
because these students are in dormito ries,
they can be controlled or the ir behavior can
be moderated.

I believe it was Ms . Buffington.
I haven't had the chance, Ms. Espinosa, didn't
you testify on direct that most of the
reported incidents of student mis conduct
actually occur on-campus?

MS. ESPINOSA: Hi, Michelle
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Espinosa with the Office of Campus Life at AU.
Yes, I did testify to that.

MS. HORVITZ: And based on those
past experiences, isn't it reasonable to
assume that there will, in fact, be some
future incidents of misconduct in or near the
AU dormitories 1including underage drinking,
drug use and disorderly conduct?

MS. ESPINOSA: I would assume that
we would have policy violations. Exactly what
they would be 1is to be seen. But, yes , I
would expect there would be some misconduct
definitely.

MS. HORVITZ: And isn't it
reasonable to assume that some of that
misconduct would, in fact, occur in or near
the proposed dormitories at East Campus?

MS. ESPINOSA: Yes, that's what I
said, vyes.

MS. HORVITZ: O kay. Does AU's
security force regularly patrol dormit ories
and residential hallways?
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MS. ESPINOSA: I'm sorry, can yo u
ask that again?

MS. HORVITZ: I can.

MS. ESPINOSA: Sorry.

MS. HORVITZ: Does AU security
force regularly patrol dormitories and
residential hallways?

MS. ESPINOSA: They do not pa trol
inside the buildi ngs. They do r espond when
called by the student or ©professional staff,
but they do patrol the exterior of properties.

MS. HORVITZ: And are you a ware
that other universities, 1including Howard ,
Georgetown and GW, have different practices in
that regard?

MS. ESPINOSA: I'm not aware of
those specific campuses, but, yes, I'm aware
that other universities have those practices.

MS. HORVITZ: Would AU be wil 1ling
to agree to undertake enforcement that
includes patrolling within the dormitories?

MS. ESPINOSA: That is not a
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question that I would be able to answer.

MS. HORVITZ: Okay. I'm al most
done. There was testimony on direct that AU
has scaled back, ad Justed its plan,

specifically with East Campus, based on a 20
month dialogue. I assume Mr. Taylor and Mr.
Abud recall that testimony, correct?

MR. TAYLOR: Yes, we do.

MS. HORVITZ: Okay. But, in fact,
many of the e volutions of the plan were not
favorable to the neighbors, were they? I'll
give you an example . After the neighbors
objected to the retail on East Campus, AU
actually increased the amount of retail on
these campuses, isn't that correct?

MR. ABUD: We have been t hrough
many, many iterations of this plan and we both
increased and decrea sed retail as well as
other wuses throughout that process, so, yes,
this plan is an increase over one of those
previous plans.

MS. HORVITZ: Well, the draft
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plan, vyou were very proud that there was a
draft plan and it's unpre cedented and all
that. The draft plan from January had 14,000-
some gross square feet and then by the time
you filed the plan with this Commission, it
had gone up by almost 20 percent. Isn't that
right?

MR. ABUD: It went up 3 ,000 square
feet, vyes.

MS. HORVITZ: Right. And finally,
is there a construction plan that has been
proposed? I haven't seen one.

MR. ABUD: Ex actly what do you
mean by that construction plan?

MS. HORVITZ: Well, something that
identifies how this construct ion is going to
minimize the 1inconvenience, disruption an d
objectionable conditions for the community.

MR. ABRUD: No, but we would be
happy to, you know, entertain a series of
conditions as we have used in ot her projects,
Katzen Arts Center being the last project we
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did that is very close to a residential
neighborhood.

We, working with the community, had a
series of conditions about hours, how the site
is accessed and inspections of nearby homes
preconstruction for determining a baseline for
potential future damage, all those things were
done at that project and we would be certainly
open to doing that for this project.

MS. HORVITZ: And when in the
process would that occur? Would that occur as
a condition of the zoning order or would it be
something that we are Jjust supposed to work
out after?

MR. TUMMONDS: I think what we
typically do is we would submit a draft, a
sample Construction Management Plan. We would
agree that that Construction Management Plan
would be a condition of the order, but
absolutely 1f we would be willing to amend
that to do -- within reason, if you -- if the
Westover Place folks, 1f other community
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members had I think appropriate conditions ,
modifications to that.

Truthfully, we would love to be
able to work with the Westover Place community
about that. Up until this time, there has
been a lot of -- it has been t ough to talk
about a Construction Management Plan when the
debate has been no housing by the university
on the East Campus, but absolutely t hrough
this process we will do it. We will submit
it. It will be in the record prior to July
14",

MS. HORVITZ: That' s all I have.
Thank you for your --

CHATIRMAN HOOD: Okay. Thank vyou
very much.

MS. HORVITZ: -- patience.

CHAIRMAN HOOD: Sure. Thank you ,
Ms. Horvitz, we appreciate it.

Okay. Mr. Mazzuchi, if you c ould
make sure I'm pronouncing your name correctly.

MR. MAZZUCHI: It i s actually

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

84

Mazzuchi.

CHAIRMAN HOOD: Okay.

MR. MAZZUCHT: Just before I get
going --

CHATIRMAN HOOD: Before you -- why
don't you go ahead and pass that out and make
sure you are on the mike.

COMMISSIONER MAY: Mr. Chairman?

CHAIRMAN HOOD: Yes, sir?

COMMISSIONER MAY: I believe that
during cross-examination Ms. Horvitz mentioned
the NCPC action with regard to the Nebraska
Avenue Complex for DHS.

CHAIRMAN HOOD: Okay.

COMMISSIONER MAY: And I would
suggest that the action that was taken by NCPC
actually be entered into the record, because I
am not sure that it wa s completely accurately
represented.

Not that it was deliberatel vy
misrepresented, but I think that it needs to
be -- since that action was represented, I
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think that the action of the Commission ought
to be put into the record.

MR. TUMMONDS: And would that be
by Ms. Horvitz, because it was her -- I'll
find it and I'll get it in.

COMMISSIONER MAY: I think it
should be put into the recor d, so that it is
clear, since the actions of N CPC were
represented. So thanks.

CHAIRMAN HOOD: You know,
actually, since Ms. Horvitz mentioned it, you
know where it is, I don't want Mr. Tummonds to
provide something that you dispute. So it
might be better if you p rovide that to us. I
mean, you can do 1t, too, we'll see if it all
matches up.

COMMISSIONER MAY: I just think it
should be entered into the record, because it
is an action of NCPC and it should be as it
was officially taken.

CHAIRMAN HOOD: Okay.

COMMISSIONER MAY: As opposed t o
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as it has been retold here.

CHAIRMAN HOOD: Okay. And T

agree. That's a good point, Commissioner May.
Thank you. Okay.

Mr. Mazzuchi?

MR. MAZZUCHI: Okay. Okay. So 1is
the mike on then? Yes? Okay. Good.

Okay. Tha nks. I'm Michael
Mazzuchi. I'm here as an officer of the
Spring Valley Wesley Heights Citizen s
Association. I live at 4430 Macomb Street,
N.W., in D.C.

I guess I want to jump right 1in on
some questions about the defi nition of t he
campus and the plan.

One of the conditions in the 200 1
Zoning Commission Order on the cu rrent campus
plan is a definition of the campus boundaries.

And I know your proposed c onditions for the
campus plan delete that condi tion from t he
2001 order.

Do you plan to include a condition
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defining the campus?

MR. TUMMONDS: We will submi t a
condition that outlines it, outlines the
properties that are su bject to the campus
plan, but we are not proposing anything
different than what was approved in 2001.

MR. MAZZUCHI: Oka vy. I was -
because you took it out of the proposed order,
so I was wondering if you had planned to do
anything different.

MR. TUMMONDS: No. We are not
planning to change the boundaries of the
campus plan.

MR. MAZZUCHI: Okay. All right.
I'll go to some questions about the population
of the -- population cap probably mos tly for
Jorge, I guess.

So according to the 2001 Zoning
Commission Order, AU's undergraduate head
count in 2000 was 4,967. Is that correct?

MR. ABUD: That sounds accurate.

MR. MAZZUCHI: Okay. And i t 1is
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currently 6,318, right?

MR. ABUD: Yes, that's correct.

MR. MAZZUCHI: So it has gone up
by 1,349 undergraduates or Just over 2 7
percent. Is that right?

MR. ABUD: Yes.

MR. MAZZUCHTI: Okay. Did AU
project this increase of 1,350 undergraduates
in connection with the 2000 Campus Plan?

MR. ABUD: We did not.

MR. MAZZUCHI: And you ult imately

did not include any proposed housing
construction in the 2000 Campus Plan. Is that
right?

MR. ABUD: That's incorrect. In

2001, we did propose housing on the Tenley

Campus.
MR. MAZZUCHI: For how many beds?
MR. ABUD: 200.
MR. MAZZUCHI: And was 1t actually
constructed?

MR. ABUD: It was not.
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MR. MAZZUCHI: I noted that you
said at the last hearing with respec t to the
undergraduate population that we are not
proposing to grow our undergraduate enrollment
other than the 1.4 percent, right?

MR. ABUD: That's correct.

MR. MAZZUCHI: But I think you
said at the last campus plan meet ing with the
community that AU is not willing to agree to a
condition that would actually cap its
undergraduate population. Is that right?

MR. ABUD: That's correct.

MR. MAZZUCHI: So now, in terms of
not proposing to grow, I guess at T ab R, I

want to note, you actually made more or less

the same statement in 2001. 1It's an excerpt
from your testimony then. It says what we are
proposing 1s not to grow, but to have the

flexibility that 1n some years enroll ments
might go up and in some years enrollments
might go down.

So 1f you have grown quite a bit,
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despite not projecting it and not proposing to
grow, in terms of your testimony 10 years ago,
I mean, isn't there good reason t o think that
your projection of 1.4 percent growth might
not turn out to be so accurate?

MR. ABUD: Well, it's hard to say.

The -- since only a piece of the record
appears here, I think it is taken out of
context. This particular testimony was about
the entire population as opposed to narrowing
down to strictly undergraduates.

MR. TUMMONDS: Now, again, I would
object to entering into the record a piece of
the transcript from Thursday, Februar y 15,
2001. Obviously, Mr. Abud di dn't talk about
this on June 9, 2011.

CHAIRMAN HOOD: And I have a
problem with this, because I have good
attendance and I don't see my name on here in
2001. We didn't convene at 4:00 p.m., I can
guarantee vyou that. So I don't know where
this came from anyway. We need to work with
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the Court Reporter.

Okay. Okay. Can we move on?

MR. MAZZUCHI: Sure. So also in
2000, the graduate student head count wa s
3,733. Does that sound right?

MR. ABUD: 1I'll agree to that.

MR. MAZZUCHI: So it has g one down
by about 500 students?

MR. ABUD: Correct.

MR. MAZZUCHT: But would vyou say
that AU has nevertheless improved the quality
of its graduate programs during that period?

MR. ABUD: Al 1 of our academic
programs have improved, both graduate and
undergraduate.

MR. MAZZUCHI: Right. I have some
qguestions on hous 1ing, but I hav e one
preliminary that is relevant first.

You mentioned at the last hearing
that you had taken a step at proposing a draft
campus plan. And one of the comments you
received on the draft plan is this nine page

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

92

letter on Tab S. A nine page letter to
President Kerwin from ANC-3D on March 3™@. 1Is
that right?

MR. ABUD: Yes.

MR. MAZZUCHI: Yes. And it has a
long 1list of comments and questions. It's
nine pages of various things. And then at Tab
T, this letter came back from President Kerwin
on March 31°% and at the bottom of the page
there it says "it will only answer a few of
the questions, 'but then "in another document'
you will receive answers to the guestions you
posed to university officials after reviewing
the draft plan."

And my question 1s can you tell me
what that other document is, because I ha ve
been unable to find 1it.

MR. TAYLOR: That may have been
one of the submissions we did on what -- on
the April 6 ANC meeting. Is that what you are
talking about? Is that the document?

MR. ABUD: That's where I should
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look to find the answers to the questions?

MR. TAYLOR: I'm speculating . T
haven't gone through what you --

MR. ABUD: Well, I think we also
submitted a list -- an answer to a list of
questions we had go tten from Commissioner
Smith from ANC -3D that answered all t hose
questions.

MR. MAZZUCHI: Okay. I'1l1 look
for that. Thanks. So I'm going to talk about
the housing capacity subject.

So you list the current housing
design capacity of 3,549 beds, right?

MR. ABUD: Yes.

MR. MAZZUCHI: And about 500 of
those beds are at the Tenley Campus?

MR. ABUD: Correct.

MR. MAZZUCHI: But do you actually
have 500 undergraduates living at the Tenley
Campus?

MR. ABUD: N o. We have some
undergraduates as well as students from other

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

94

programs.
MR. MAZZUCHI: Right. It's the

Washington Semester Program and the Mentorship

Program.

MR. ABUD: Correct.

MR. MAZZUCHI: So about 300 of the
beds at Tenley are actually -- that are in

your design capacity, right, are actually used
to house the non-degree students. Is that --

MR. ABUD: C urrently they are,
that's correct.

MR. MAZZUCHI: About 300 is the
right number?

MR. ABUD: That's a close
approximation.

MR. MAZZUCHI: And those students,
they are not in your undergraduate count.
They are in our other student count, right?

MR. ABUD: That's correct.

MR. MAZZUCHI: Okay. So there is
something like 3,250 of the beds are currently
being wused to house undergraduates, r ight?
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And you add in the triples, which is currently
about 210, right?

MR. ABUD: Correct.

MR. MAZZUCHI: All right. So
that's 3,460 undergraduates being housed o n
campus total?

MR. ABUD: Um-hum.

MR. MAZZUCHI: Which is about 55
percent of the undergraduates, right?

MR. ABUD: Correct.

MR. MAZZUCHTI: Okay. $So I also
wanted to confirm the number this way.
According to the statistics from your Housing
Department, AU histo rically houses
approximately 15 percent of seniors on campus.

Is that right?

MR. ABUD: I'm not familiar with
that percentage.

MR. MAZZUCHTI : 25 perce nt of
juniors on campus?

MR. ABUD: I'm not familiar with
that one, either.
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MR. MAZZUCHI: Can I, I m ean, give
you the -- a 1list of Frequently A sked
Questions from your housing?

CHAIRMAN HOOD: Let me ask this.
Are you going to present that to us?

MR. MAZZUCHI: Yes, I will. I am
sorry, I really thought he knew those numbers,
but I will present that to you.

CHAIRMAN HOOD: I mean, do you
have copies?

MR. ABUD: If you got it off our

website --

MR. MAZZUCHI: Okay.

CHATIRMAN HOOD: Anything referred
to, we -- most of all, we need to put that in

the record.

MR. MAZZUCHT: Okay. Anyway, this
80 percent of sophomores, does that sound like
a right number? You don't --

MR. ABUD: I don't know.

MR. MAZZUCHI: You don't know.
Okay. All right. 1I'll skip that then.
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So if the number -- 1f the real
number of undergraduates that are being housed
on-campus, all right, is 55 percent, when you
have in your campus plan the numb er that says
65 percent of AU undergraduates 1live 1in
university-provided housing, I mean, how 1is
that the right number? That's what I'm
struggling with.

MR. ABUD: Well, because we are
also using the Berkshire Apartments w as
university-provided housing.

MR. MAZZUCHI: Well, okay, but
that's 200. And that wo uld raise the number
by 3 percent to 58 p ercent. Where is the
other 7 percent?

MR. ABUD: Th e -- well, the
housing at the Tenley Campus, you know, each
year we make a decision about how that gets
allocated. And so, in theory, it is available
for undergraduates. It's just on an
individual basis. Your basis, 1t may or may
not get allocated that way, depending on what
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undergraduate demand 1s versus demand from
these other programs.

MR. TAYLOR: So currently, we ar e
falling short, which is one of the reasons
that we do want to -— we have propo sed
significantly more housing and are using the
triples 1in the off-campus housing at the
Berkshire to supplement our housing.

MR. MAZZUCHI: But in terms of who
is actually living there right now, the 55
percent number is the right number?

MR. ABUD: That's correct.

MR. MAZZUCHI: So I was also
wondering where you are in terms of the two-
thirds housing requirement. So if I take two-
thirds of 6,318, I get 4,212.

MR. ABUD: Okay.

MR. MAZZUCHI: And when I com pare
that to your design capacity of 3,549, and
then maybe vyou add 30 0 triples as flex
capacity, we get 3,849. So you are not
meeting the two-thirds requirement right now,
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right?

MR. ABUD: That is correct.

MR. MAZZUCHI: And in 2009, vyou
had an enr ollment of 6,141 and, you know,
again, by adding the triples, 345 triples, you
had on-campus capacity of 3,810. All ri ght?
Which is 62 percent and that does n't meet the
condition either, right?

MR. ABUD: I'm so rry. I lost you
somewhere in the math there.

MR. MAZZUCHI: Oh, okay. So you r
enrollment in 2009 was 6,141, right? That's
in your charts.

MR. ABUD: Right.

MR. MAZZUCHI: Okay. And then you
are adding 345 triples for capacity, right?

MR. ABUD: Correct.

MR. MAZZUCHI: Okay. And your
housing number, at that time, was the 3,543,
right? Something like that?

MR. ABUD: Correct.

MR. MAZZUCHI: So in any ev ent,
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the percentage available on-campus housing was
lower than the two-thirds requirement, wasn't
it?

MR. ABUD: We count the -- our
capacity counts the t riples inventory and
counts the off-campus beds as well.

MR. MAZZUCHI: But what I'm trying
to get at is why is it that you count the off-
campus beds? I mean, they are off-campus.
The requirement is to hav e two-thirds on-
campus available housing, right?

MR. ABUD: We are providing t he
housing. We are arranging for it. We've got
staff stationed there, so it functions much
like on-campus housing. It does happen to be
a block away from the university 1in a private
apartment building.

MR. MAZZUCHI: Right.

MR. ABUD: So we think it's very
comparable in terms of the relationship to the
neighborhood and the experience that our
students have to on-campus housing.
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MR. MAZZUCHT: So as you discussed
last week when ANC-3D Chair Smith was askin g
questions, during these years 2008, 2009 and
2010, vyou wer e pursuing enrollment ta rgets
that were h 1igher than your histo rical
enrollment. Is that right?

MR. ABUD: We were achieving
enrollments that were higher than what we had
projected.

MR. MAZZUCHTI : Well, yo u had
stated targets, right, of 1,500 in 2009, 1,500
in 2010. Is that right?

MR. ABUD: That's correct.

MR. MAZZUCHI: All right. I mean,
if T compare it to -- 1f you look at Tab U, I
have an excerpt from your academic reference
book that has the size of your entering
freshman classes. I don't know if you want to
look at it, but the -- I mean, if you look at
the 1list of numbers there, I mean, most of
them are well -below, vyou know, the 1 ,500.
They are in the range of say 1,300 on average.
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Tab U.

MR. ABUD: Yes, I see that.

MR. MAZZUCHTI: Okay. So the
targets of 1,500, you know, would be higher

than your actual prior entering class sizes,

right? In other words, you were targeting
higher class sizes than you had had
historically.

MR. ABUD: Than we had 1 n this

period of time, yes.

MR. MAZZUCHI: In the fall 2001
through the fall 20072

MR. ABUD: Correct.

MR. MAZZUCHI: Right. O kay. And
my question 1is did you ever consider having
lower enrollment targets or at least keeping
them at the levels <closer to the historica 1
levels, so that you would actually get closer
to complying with the two -thirds on-campus
housing requirement?

MR. ABUD: You know, the plan ning
for overall enrollments is looked at
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holistically. And so targets are set for
freshmen, which is what this table shows. One
of the things that has a lso happened is that
our retention of undergrad uate students has
increased. So a combination of t hose two has
resulted in higher undergraduate numbers.

I haven't been -- I was not in
discussions about how exactly those targets
were set, so I don't know if we considered
lower targets or higher targets.

MR. MAZZUCHI: All right. Okay.
So now I want to shift to focusing again on
what vyou actually used -— on the future
housing on what you plan to use the beds for.

So I follow -- you have 1,300 beds
total proposed. And I followed that 500 of
the beds are to replace the 500 you demolished
at Tenley, right?

MR. ABUD: Correct.

MR. MAZZUCHI: And then 212 w ould
be to -- fully to triple, even i1f some -- even
if you might want some t riples to save money
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for -- individual students mi ght want some
triples to save money, but --

MR. ABUD: Correct.

MR. MAZZUCHI: -- Jjust say you
take 200 and fully be triples. So that's 700
beds. But for the oth er 600 beds, I mean,
unless you are really going to discontinue the
Berkshire leases and attract, somehow attract,
a lot of seniors and juniors on-campus, I
mean, you won't actually use them, would you?

MR. ABUD: We would. Our goal 1is,
and I believe I said this in our testimony, to
discontinue the use of the Berkshire.

MR. MAZZUCHI: And I know that vyou
said that, but you previously said that you
won't agree to do that as a ¢ ondition of the
plant. Is that right?

MR. ABUD: That's correct.

MR. MAZZUCHI: Do you have any
surveys or other data to show that students
who 1live in the Berkshire or, you know,
anywhere else off-campus would actually rather
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live on-campus?

MR. ABUD: Well, we do have unmet
demand for housing. We currently -—- each
spring when the lottery for returning students
for the following year and have several

hundred who are requesting housing who are not

granting housing. So there is that demand.
We do -- there are surveys to Jjudge interest
in housing and 1t contin ues to b e

significantly strong in terms of students who
would rather not move off-campus.

MR. MAZZUCHI: Okay. You d on't
require vyour undergrad uates of a ny year to
live on-campus, right?

MR. ABUD: That's correct. T here
is no requirement.

MR. MAZZUCHI: And you m entioned
at the last hearing that you said you had
turned away 300 students in a housing lottery.

And I wanted to ask you a question about
that, because at Tab V, I have -- there is an
article from the AU Eagle and it is describing
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the housing lottery th at vyou had 1in e arly
2010.

And it states a projection that 76
student will not be ass igned a space 1n the
lottery and it notes t hat the AU Housing
Department originally projected that 267
students would apply for the lottery and not
receive a space. Is that the number that you
were referring to in the 300 estimate?

MR. ABUD: Yes, it is.

MR. MAZZUCHI: So then I go to —--
in Tab W, there is a March 3, 2010 AU Eagle
article and it seems to indicate that when all
was salid and done, no one was actually denied
housing. The Director of Housing is quoted as
saying that every student who attended t he
housing lottery or who designated housing and
dining programs as their proxy was able to
secure a space for next fall.

Do you disagree with that?

MR. ABUD: I don't disagree with
that. What h appens 1is when we announce that
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we are not going to be able to accommodate

everyone, many students then opt out of the

process altogether. And so in what -— the
lottery process creates is essentially an
artificial deflation of demand because

students then start 1 ooking elsewhere for
housing. When they would rather live on-
campus, they just -- two things happen.

They, you know, look elsewhere
because they would rather or they tell their
parents they are not going t o be able to and
convince them to allow them to live off-campus
and not participate in the lottery.

So there - it's a complex
dynamic. We still believe that we have
several hundred students who, 1if we had the
housing available, wou ld choose to live in
providing housing.

MR. TAYLOR: And let me inter ject
also. Part of 1it, we nee d to improve our
housing, too, because, again, our housing 1is
outdated/out-moded/antiquated. And so that's
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part of what we are trying to accomplish as
well.

MR. MAZZUCHI: Okay. I'm not —--

MR. TAYLOR: And higher quality
housing will attract more students.

MR. MAZZUCHI: Between the draf t
plan and January 2011 and the March 2011
filing, vyou added 2 00 beds to the planned
housing. Is tha t right? Because the draft
plan said 1,090 and then the March 'll plan
said 1,290.

MR. ABUD: Correct.

MR. MAZZUCHTI: What changed
between January and March to make y ou propose
200 more beds?

MR. TAYLOR: Well, as I said
before, the plan has been an integrative
process. And so the -- we took a 1look at
concerns about not providi ng enough housing
on-campus vVversus concerns about where the
housing would be and we changed o ur plans for
specific buildings. And so the number in that
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process ended up being 200 higher.

We didn't necessarily target 200
as an increase that we were looking for. 1It's
Jjust when you juxtapo se the individual
building planning with their capacities, their
locations, the numbers within a small range,
you know, may come out differently. And that
was the case for this 200 beds.

MR. MAZZUCHI: But I mea n, the --
none of the other places you were going to
house people from the Draft January 2011 Plan
went down. It's just that you added North
Hall and it went up?

MR. ABUD: Correct.

MR. MAZZUCHI: The question -—-
since the housing you wan t to build would
allow you to fully be tripled, couldn't you
commit to stop housing students in triples,
which was one of the ANC-3D concerns raised 1in
the letter that I mentioned?

MR. ABRUD: W ell, I think what
triples do 1s allow us the flexibility both in
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terms of quantity, but also f or students who
request triples for financial reasons.

MR. MAZZUCHI: What T mean 1is
would you be willing to adopt a policy that no
student has to live in a triple, unless they
choose to, to save money?

MR. ABUD: ©No. I t hink that's an
option, a flexibility that we need to maintain
to manage our demand and supply.

MR. MAZZUCHI: Okay. I had a
couple of questions about Nort h Hall and I
guess maybe this is for Beth Buffington.

Have vyou prepared any views as t o
how North Hall would look as compare d to the
Wesley Seminary, which is just down the hill
from it?

MS. BUFFINGTON: We showed the
views that we have prepared up to now.

MR. MAZZUCHTI: I was Jjust
wondering how i1t would look i n comparison to
the -- the Wesley Seminary is significa ntly
lower and it is close by. And I just wondered
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if you -- do you have a view that would show
how they would look next to each other?

MS. BUFFINGTON: I believe one
view was shown in the previous testimony.

MR. MAZZUCHI: Okay.

MS. BUFFINGTON: Looking up Mass.

MR. MAZZUCHI: Okay. Another item
in the ANC -3D letter, I re ferred to before,
recommended that AU consider some of the
recommendations 1in an alte rnative plan tha t
Neighbors for a Livable Community had prepared
by the Rhodeside & Harwell firm. Is that
right?

MS. BUFFINGTON: Could you r epeat
the question?

MR. MAZZUCHI: The question was
the letter that I referred to recommended that
AU consider some alternative recommendations
that the Rhodeside & Harwell firm h ad made at
the request of Neighbors for a Livable
Community. Are you familiar with that plan?

MS. BUFFINGTON: Yes.
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MR. MAZZUCHI: And North Hall wa s
one that was on one o f the sites that
Rhodeside & Harwell actually recommended that
be used for housing, right?

MS. BUFFINGTON: Yes.

MR. MAZZUCHI: And my question 1 s
did you consider the design t hat Rhodeside &
Harwell had recommended?

MS. BUFFINGTON: I don't recall
their design.

MR. ABUD: Frankly, it wasn' t a
design and tha t's a discussion we had with
Elliott Rhodeside is that when we asked some
detailed questions about some of the proposed
sites, he was very emphatic in saying that
they had not don e a design, that the shapes
didn't necessarily represent, you know, th e
true shape of the building. That their study
had not gone that far.

MR. MAZZUCHI: Okay. Th en at Tab
X there is a map that shows a few other sites
that was part of that Rhodes ide Plan. And I
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want to ask you in particular about the ones
that are marked as A4 and A3.

Did AU consider using those sites
for housing?

MR. MAZZUCHI: We did lo ok at all
of the proposed sites. And that's one of the
reasons we chose to adopt Al as part of our
plan. And so we looked at all of them and Al
was the only hou sing site that we found was
appropriate, given either roadways 1in p lace,
which are -- 1is a problem or existing land
features which we think are important to
university and those are some of the issues
with A4 and A3.

Both of t hem could not be built,
you know, roughly the way they are shown
because of existing roadways.

MR. MAZZUCHI: But you are going
to move that road as part of the plan, right?

MR. ABUD: The plan proposes to
close that as a roadway for regu lar vehicular
use. It will remain open as a service roadway
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and remain open as a pedestrian access.

MR. MAZZUCHI: All right . But
it's no longer a main circulation route 1in
your plan, right?

MR. ABUD: It will not b e at the
point in the future, but we need to build the
housing soon and prior to when we might close
the road. A numb er of things need to happen
before we have the ability to close the road
and reroute 1it.

MR. MAZZUCHI: Okay. Okay. I
want to go to Tab Y. And it's a m ap that
shows some commercial properties that are
owned by AU in the vicinity of the campus.

And I Jjust want to quickly, you
know, summarize what these properties are used
for and see if you confirm it.

So let's start with 4620 Wisconsin
Avenue. And tha t's the location of some AU
administrative offices, right? And then
portions of the ground floor are lea sed to a
restaurant and a framing store. 1Is that
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right?

MR. ABUD: That's correct.

MR. MAZZUCHTI: Until November
2010, 1t was also the location of Morty's

Deli, which closed.

MR. TUMMONDS: Again, I'm going to
object. These are properties outside of the
campus plan. They are not relevant to the
discussion that we have here today.

CHATRMAN HOOD: What is your
relevance? What are you trying to connect?

MR. MAZZUCHI: Oh, well, I think
one of the conditions in -- that has been
suggested by a number of -- by a number of the
ANCs, among other p eople, 1s to count, at
least for purposes of population caps and so
on, students who are present at comm ercial
properties.

And I just wanted to get a s ense
of what kinds of academic and student -related
uses AU actually makes of those buildings.

CHAIRMAN HOOD: Let's phrase it --
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try to phrase vyour qguestion so it's -- I
actually know where you are trying to go, but
I think Mr. Tummonds is actually correct. So
try to phrase your question so it fits in what
we are doing here, you know.

MR. MAZZUCHI: Okay. So —--

CHAIRMAN HOOD: That might not
have been clear to you, but you got it?

MR. MAZZUCHI: Sure.

CHAIRMAN HOOD: 1In other words,
let's move on.

MR. MAZZUCHI: Sure. I'll do real
quick. 4000 Brandywine Street is the home of
WAMU . Do students in your communications
classes do training or internships or the like
at that station?

MR. TAYLOR: On 1ly on an intern
basis. Not for class.

MR. MAZZUCHI: Okay. 4 545 2™
Street, so it's wvarious professional offices
and it's also the new home of the Kogod Tax
Center, right?
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MR. ABUD: That's correct.

MR. MAZZUCHI: And that's a
research center associat ed with the Kogod
Business School? Is that --

MR. ABUD: That's correct.

MR. MAZZUCHI: So are any cla sses
conducted there?

MR. ABRUD: No, it's strictly
office use.

MR. MAZZUCHTI: The professors from
the Kogod School do research and so forth
there?

MR. ABUD: That's correct.

MR. MAZZUCHT : 4200 Wisconsin
Avenue, so this is the s ite of the Greenberg
Theater, right?

MR. ABUD: Yes.

MR. MAZZUCHI: Okay. And s ince
the last campus plan, you relocated your
theater from the campus to this off —campus
location?

MR. ABUD: Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

118

MR. MAZZUCHI: Okay. And s o, of
course, you hold theater and produ ction
classes and so on at that location?

MR. ABUD: Yes, we do.

MR. MAZZUCHI: Okay. Can you tell
me what percentage of that building is wvacant?

MR. ABUD: I can't tel 1 you that,
no.

MR. TAYLOR: Michael, t hat would
have been, I believe, in the document we
referred to earlier that we provided to the
ANC on the 6. You might check that and see
if the answer is in there.

MR. MAZZUCHI: Okay. All right.
So I guess I' 11 skip to 3201 New Mexico
Avenue, because we have talked about the law
school location. This was purch ased by AU in
about 20037

MR. ABUD: 4801 Massachusetts?

MR. MAZZUCHI: I'm sorry, 3201 New
Mexico.

MR. ABUD: 3201 New Mexico, yes.
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MR. MAZZUCHI: O kay. And T
believe about a quarte r of the space -- it
used to be the site of the Balducci's Grocery
store, right? And about a quarter of the
space now will house a pizza restaurant and
about a qu arter of the space is currently
vacant and about half the space will be used
as an AU mailroom. Is that right?

MR. TUMMONDS: Again, I'm going to
object. Some of the earlier ques tions had to
deal with specific AU-related uses. The
retail uses at 3201 New Mexico, I don't
believe are applicable or rel evant to this
proceeding.

CHAIRMAN HOOD: Mr. Mazzuchi, I
think that we get -- we actually get it. So
if we can go to the next --

MR. MAZZUCHI: Okay.

CHATRMAN HOOD: - line of
questions?

MR. MAZZUCHI: Okay. I'm going to
turn to ask some questions about traffic.
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CHAIRMAN HOOD: Mak e sure we
cross—-examine and not testify. There is a lot
of testimony.

MR. MAZZUCHI: Different matter .
I understand. Okay. My first question about
traffic. Your traffic study addresses t he
peak system hour. How do you define the peak
hour for the system?

MR. VANPELT: We do our counts in
a period in the morning and in the afternoon
and then we look at the data for all of the
intersections and we determin e when that the
traffic volumes are at the highest level.

MR. MAZZUCHI: So it's based on
volume. How doe s that relate to the period
when the traffic backups or t he delays would
be the worst?

MR. VANPELT: Typically, it's the
same time. It's the worst, the highest hour
for the whole system. So generally would that
occurs.

MR. MAZZUCHI: You also did a
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study, traffic study , for the 2000 Campus
Plan. What was the peak hour that you used
for that study?

I'm sorry, let me ask a diffe rent
question.

The peak hour for t he current
traffic study you identified as 7:45 to 8:45
in the morning. Is that right?

MR. VANPELT: That's correct.

MR. MAZZUCHT: So and you di d a
study for the 2000 Campus Pl an. And I heard
you comparing the traffic in the peak hour
now. One of your charts compares the traffic
and what the peak hour is now to what the peak
hour was in 2000, right?

MR. VANPELT: Yes, it does, the
total volume, right.

MR. MAZZUCHI: Yes. Do you know
what the peak hour was in the 2000 study?

MR. VANPELT: I do not.

MR. MAZZUCHI: Then how do we know
that we are comparing the same times of day?
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MR. VANPELT: We look at when the

peak occurs, so it doesn't necessarily have to

be the same time of day . When we collect
data, from one day to the next day, it could
be off by 15 minutes or maybe even a half

hour, but we always make sure w e are looking
at the peak volumes.

MR. MAZZUCHI: Okay. On page 13
of the Transportation Technical Analysis, it
says that you took data between 6 :00 a.m. and
9:00 a.m. for traffic volumes, right?

MR. VANPELT: Correct.

MR. MAZZUCHI: Why did you sto p
taking data on morning traffic at 9:00 a.m.,
but start at 6:00? I mean, are people getting
up earlier or something?

MR. VANPELT: That's pretty muc h
the --

MR. SCHIESEL: The actual national
suggestions by Institute of Traffic Engineers
actually suggests 7:00 to 9:00 a.m. and 4:00
to 6:00 p.m. We expand that to cover three
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hours and, basically, that's because t hrough
our work in the District, we have learned that
some Government uses have different hours. So
we actually extend those each an hour earlier,
because 1in some <cases, if we are near
Government or near federal employment , you
actually may find t hat the peak hour goes
earlier than the time suggested by the ITE.
So that's why 6 :00 to 9:00 and

3:00 to 7:00 are pretty --

MR. MAZZUCHI: In yo ur 2000 s tudy

you counted the traffic from 8:00 in the
morning until 10:30 in the morning. Is that
right?

MR. SCHIESEL: I don't know.

MR. MAZZUCHI: You don't hav e a
copy of the study?

MR. SCHIESEL: I don't have a copy
of that.

MR. MAZZUCHI: Okay. I'll find it
for you. So the fa ct that the peak hour is
7:45 to 8:45 and it's not, you know, 8:00 to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

124

9:00 instead, right, what that means in your
study is that the volume from 7:45 to 8:00 was
greater than the volume from 8:45 to 9:00,
right?

MR. VANPELT: Correct.

MR. MAZZUCHI: Which I find
unusual, Dbecause I think people who live in
the area would say the t raffic is really bad
at 9:00 in the morning.

MR. VANPELT: We can tell you what
the data says.

MR. MAZZUCHI: Okay. But and
maybe you wouldn't necessarily disagree, but

you would say that you are measuring volume

and not delays, right? I mean, if somebody
perceived a delay as being -- the delay is
really Dbad at 9:15, I mean, you wouldn't

necessarily disagree with th at, that's Jjust
not what you measured, right?

MR. VANPELT: Yes. I mean, I
think the peak hour could be or would be just
as bad. I mean, there is delay as part of the
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analysis, based on those volumes.

MR. MAZZUCHI: But --

MR. VANPELT: After the peak.

MR. MAZZUCHI: --— I mean, in terms
of the combined effect of traffic and
pedestrian traffic and so on, you know, at
9:05 in the morning, what -- does your study
tell us anything about that?

MR. SCHIESEL: No. I mean, we
follow industry guidelines for estimating
traffic. A system peak hour is used,
including, you know, peaking factors within
that individual hour to tr y to get to the
highest case of where the tra ffic is highest
on the entire network.

And often in an area like the
District times immediately adjacent t o the
peak hour are ve ry close, even, you know, a
few percentage points off. So traffic at 9:15
could be similar or even close to that at the
peak hour. That's very common in the
District.
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Certain days, becaus e of
randomness 1in the system, it could be h igher
than the data we collected on the couple of
times that we went out and took counts. So I
wouldn't Dbe surprised if ther e were d elays
similar to the peak hour occurring immediately

adjacent to the peak hours.

MR. MAZZUCHI: But you're Jjust
speculating, right? I mean, you don't have
the data on it. Is that correct?

MR. VANPELT: TWe don't collect

data minute by minute.

MR. MAZZUCHTI: You didn't collect
it after 9:00 a.m. at all, right?

MR. VANPELT: No.

MR. MAZZUCHTI: Okay. Another
point about counts. You don't -- the wvarious
commercial properties that I mentioned where
AU makes some academic or student uses, you
wouldn't count traffic going to and from those
either, right?

MR. VANPELT: Not for the study,
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but 1t's included -— those wvolumes are
included if they are on the netwo rk and going
through the intersections we looked at, they
were counted.

MR. MAZZUCHI: Right. But you

wouldn't call it AU traffic. 1It's just

traffic.

MR. VANPELT: Correct.

MR. MAZZUCHI: So, I mean, for
example, I think Jorge was recounting his

experience as someone who commutes back and
forth to AU and Jorge parks at 3201 New Mexico
Avenue, right?

MR. ABUD: That's correct.

MR. MAZZUCHI: You didn't count
Jorge. How could you leave out Jorge? Okay.

Some questions about the modeling of future

conditions.

So on page 8 of the Transportation
Technical Analysis, you have counts f or
entrances to the current East Campus parking
lot. And vyou -- do you have that handy,
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because I don't?

MR. VANPELT: Yes.

MR. MAZZUCHI: Okay. Anyway, th e
traffic counts show a v ery low usage of the
Nebraska Avenue entrance, right? It shows six
turns out during the a.m. peak and zero turns
in versus the New Mexico entrance which has
four turns out and 121 tur ns 1in. Is that
right? Am I saying that right?

MR. VANPELT: Yes.

MR. MAZZUCHI: And that sort of
makes sense, right? Because it's a lot easier
to access the New Mexico entrance th an it 1is
Nebraska Avenue, right?

MR. SCHIESEL: Yes, that's
correct, because acc ess -- Dbecause of the
right in and right out n ature of Nebraska 1is
not as convenient to some commuters.

MR. MAZZUCHI: SO now, in the
current proposal for the parking at East
Campus, you are going t o have 250 spaces of
parking on a por tion of the current 1lot and
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that will only be accessible from Ne braska
Avenue, right?

MR. SCHIESEL: That's correct.

MR. MAZZUCHI: Okay. So now, I'm

turning to page 25 of the Transportation

Report Addendum. And you are showing your
future a.m. traffic volumes. Are you with me?
Okay. So again in the a.m. peak hour I see

12 cars leaving the lot and no one going in.
Is that right?

MR. VANPELT: That's correct.

MR. MAZZUCHI: Okay. So how can
it be that no one is e ntering the 250 car
parking lot during a.m. peak rush hour?

MR. VANPELT: We would have to go
back and look at the -- are they assignments?

It could be an error in the figure.

MR. MAZZUCHI: Okay. Doesn't that
mean that that parking lot is going to have a
significantly greater effect on traff ic on
Nebraska than you have taken into account at
present?
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MR. VANPELT: Yes. I think we
need to look at that and get back to you.

MR. MAZZUCHI: Okay. Then I'm
going to shift back to page 18 of the
Transportation Technical Analysis. I want to
talk about the signal timing of that.

So currently, you show a level o f
service on Nebraska northbound as an F in the
a.m. peak and an E in the p.m. peak. And
southbound is a C in the a.m. peak and then D
in the p.m. peak. Is that -- do you see those

things there?

MR. VANPELT: I'm sorry, which
intersection?
MR. MAZZUCHI: This 1is Nebraska

northbound at Ward Circle.

MR. VANPELT: Okay. I think we
are with you.

MR. MAZZUCHI: Okay.

MR. VANPELT: What was your
question?

MR. MAZZUCHI: I'm just trying t o
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make sure we're all on the same page. I also
want to compare that with on page 25 you have
data from the 2000 Campus Plan Traffic Study.
And that shows a level of service on Nebraska
northbound as an F in the a.m. peak and a n F
in the p.m. peak and southbound is a D in the
a.m. peak and an F in the p.m. peak, right?

MR. VANPELT: Yes.

MR. MAZZUCHI: Okay. So now, I'm
looking at future background conditions in the
study on page 30 where y ou assume after some
future growth and so forth, but before the
effects of the campus plan, you model a level
of service on Ne braska northbound as a C in
the a.m. and a D in the p.m. and the
southbound as a B in the a .m. and a C in the
p.m. Is that right?

MR. VANPELT: Yes, that's correct.

MR. MAZZUCHT: Okay. So vyour
background assumption is that th e level of
service on Nebraska Avenue is golng to improve
in the future?
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MR. VANPELT: Correct.

MR. MAZZUCHI: O kay. And T
apologize for the rhetorical question, but, I
mean, does that really seem to make sense as a
real-world matter? I mean, it has been

consistently hovering around F for 10 vyears,

right? In your model it Just gets better
without any particular change in
infrastructure.

MR. SCHIESEL: There is an

astounding amount of variables to go into the
level of service calculations of Ward Circle.

The highest variable out of all of them,
especially in volumes -- our volumes from all
of our reports, all the data we take is pretty
consistent. The highest variable besides the
volume is the signal type.

Ward Circle a s 1t stands right
now, there is no national standard f or a way
to analyze the odd configuration that it is.
We break it down into several components.

One of the things we cannot
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analyze 1is the illegal turning maneuvers that
take place. That means that multiple studies
can actually analyze it slight differently.

We try to stay consistent between
our analysis. But the major influencing
factor is actually the signal timings. When
we looked back at the analysis that showed
level of service F in the prior ones, we tried
to figure out why our existing analysis was

showing better ones.

Well, after a bit of detective
work, we found that it primarily was the
signal timing changes. In be tween the times

of the campus plan, DD OT had changed the
signal timings.

In addition, the transportation
industry wasn't as adept at anal yzing
pedestrians as they were even just 10 years
ago. And tho se were actually not a factor,
not included similar ways as the y were now in
this time.

So I wo uld actually -- I would
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have trouble comparing saying it was apples-
to-apples to compare a prior study, any prior
study of Ward Circle.

And background conditions, we have
the signal timing parameters. We re ceived
them from DDOT. It is sa fe to assume similar
as DDOT did between campus plans that in a 10
year time period, they would have updated the
signal timings.

So based on the t raffic modeling
we have, we actually do sh ow an improvement,
because, like I said, not a significant amount
of other variables are changing. The signal
timing changes would actually show an impact.

MR. MAZZUCHI: I mean, you say
that the signal timing would be opti mized,
that's what you say in the technical analysis.

You assume that it is optimized, right?

MR. SCHIESEL: Yes.

MR. MAZZUCHI: Well, what does
that mean? I mean, what do you —-- what are
you going to do?
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MR. SCHIESEL: A signal timing --=
a traffic signal is -- the timings are based
on, you know, th ere 1is a couple things that
must happen. There must be walk signs. There
must be green ti mes. There must be certain
phases if you de cide to have a green arrow.
Each of those phases or pieces of the timing
get a portion of a signal cycle, which is 100
seconds length standard in the District.

Once you put in how mu ch time you
need for yellows, reds, the crosswalk times,
which are set standards, there is a little bit
of extra time before you add up to that 100.
That's not the minimum just to get the cycle
to work.

So, basically, we have 20, 30, 40
seconds that can be adjuste d. We have
software programs that will run optimi zation
algorithms to adjust where to put that
remaining time within those.

So when wvariables change, volumes
move around and these algorithms will run and
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they will calculate the lowest delay across
the entire network.

MR. MAZZUCHI: Okay. Do you know
whether DDOT will actually optimize t he
signals in the way that you assume?

MR. SCHIESEL: No, I do not.

MR. MAZZUCHI: Okay. Did you
model what the effects would be o f the campus
plan without optimization of the signals?

MR. SCHIESEL: I don't believe 1 t
is documented, no.

MR. MAZZUCHI: But I mean, what --

MR. SCHIESEL: I mean --

MR. MAZZUCHT: -- does that mean?

I'm sorry.

MR. SCHIESEL: -— 1it's not 1in the
report.

MR. MAZZUCHI: But di d you model
it, but not put it in the report?

MR. SCHIESEL: We may have. I
mean, we look at a lot of scenarios when we
are planning, as far as options within the
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campus plan. So 1in order to develop our
recommendations, we probably looked at several
different scenarios. I can't recall out of
all those ones, the exact list.

MR. MAZZUCHI: Okay. Because 1in
the 2000 study you modeled the effec t of the
campus plan without changes in signal timing,
right?

MR. SCHIESEL: I don't have a copy
of that plan in front of me.

MR. MAZZUCHI: Would you be
willing -- 1f you did model it without the
optimization of the si gnals, would vyou be
willing to provide that to us?

MR. SCHIESEL: Yes, we probably
could, vyes.

MR. MAZZUCHI: All right. Thanks.

Another question about modeling the f uture.
If the law school is relocated to Tenley, that
should result in some additional traffic
through Ward Circle, right?

MR. SCHIESEL: Yes, for people
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coming from that direction.

MR. MAZZUCHI: Okay. So did you
take into account any of that in assuming the
trip generation of the campus plan?

MR. SCHIESEL: Yes, actually, the
report splits up th e analysis of the Main
Campus and the Tenley Campus, but the guts of
the analysis, the actual traffic models that T
just discussed, 1it's one model.

MR. MAZZUCHI: Okay.

MR. SCHIESEL: And it ha s all the
changes throughout all the inters ections
between both of the campuses.

MR. MAZZUCHT: Yes, but when vyou
list your assumptions, your background
assumptions for analyzing future conditions, I
didn't see any mention of an assumption of the
changes at Tenley.

MR. SCHIESEL: Yes. It is one
model. So that means that both the Tenley --
all the changes are both included in the total
future. Neither has a background, b ecause
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it's one campus plan.
So for the M ain Campus results
that we show and in the earlier section of the

transportation report, they include the Tenley

Campus. The Tenley Campus on es they include
the Main Campus and they are total future,
because they are one p lan, they are not
separated.

MR. MAZZUCHI: Right. But when

you calculated the trip generation associated
with the campus plan, all I see on the table
is the trip generation associ ated with t he
population of the Main Ca mpus. And I don't
see any mention of trip generation fro m the
Tenley Campus.

MR. SCHIESEL: The trip
generation, for vehicular trip generation for
the Tenley Campus was done with a slightly
different methodology. And that is actually
included in our Technical Analysis. It is --
we have split up the documentation in the
discussion of the two campuses separately, but
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it really was one traffic model where all the
volumes were traveling through a t the same
time.

So I could probably find what page
in the report describes the trip generati on
for the Tenley Campus, if I need to.

MR. MAZZUCHI: You could provid e
that to us later?

MR. SCHIESEL: 1It's described i n
the report how we generated trips. It's based
on the number of parking at the parking garage
and --

MR. MAZZUCHI: I'm just t rying to
get a sense of wh en you model Ward Circle in
the future, and you model the effect s of the
campus plan, are vyou taking into account
additional cars driving through Ward Circle --

MR. SCHIESEL: Yes.

MR. MAZZUCHI: -- to get to -- if
you could p oint me to the page in your
analysis where you have t hat, I would
appreciate it. I just can't find it.
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MR. TUMMONDS : You hear d his
answer and his answer is yes and we can

provide that backup information. Absolutely.

MR. MAZZUCHI: All right. Thank
you. A quic k qguestion about ©pedestrian
traffic. You di scussed before that

pedestrians contribute to traffic d elay,
right?

MR. SCHIESEL: Yes.

MR. MAZZUCHI: O kay. So an
increase 1n the ove rall campus population
would also 1increase the pedestria n traffic.
And I'm not just talking about, you know, with
this campus. I mean all around Ward Circle
and people getting off of buses and just
pedestrian traffic generally, right?

MR. SCHIESEL: Yes.

MR. MAZZUCHI: Okay. Did you take
-- what consideration did you give to that in
modeling the future delay time s at the
intersections?

MR. SCHIESEL: That we pro jected,
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as we discussed in our report, similar to how
we project vehicular trip generation and
distribute 1t across the network. We did a
similar thing for pedestrians. All of our
figures show pedestrian volume changes in
crosswalks and that's a wvariable in our
traffic model.

MR. MAZZUCHI: Okay. I have a
couple of quick questions about the East
Campus.

I guess it's fo r Beth. You
mentioned that you oriented the windows of the
buildings away from Westover to address noise
concerns, right?

MS. BUFFINGTON: Well, I think it
has to do with a lot o f concerns that the
neighbors had about -- more about privacy and
light.

MR. MAZZUCHI: All right. Okay.
Did you take any steps t o address noise from
the windows of the six story building that
would face out onto New Mexico Avenue?
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MS. BUFFINGTON: Yes, the adjacent
property there 1is the church. I'm not -- I
guess I don't understand the question.

MR. MAZZUCHI: Did you do an
experiment to see, you know, what people can
hear slightly down the hill?

MS. BUFFINGTON: We have not don e
any acoustical studies.

MR. MAZZUCHI: At the last
hearing, I guess, Jorge, you were comparing
the experience at the Nebraska Hall in term s
of noise affecting neighboring residents. But
and I guess I wanted to ask -- I mean, aside
from Nebraska Hall being about a quarter of
the size of the prop osed East Campus
development, there is no bars or restaurants
or businesses nearby Nebraska Hall, right?

MR. ABUD: ©No, there are not.

MR. MAZZUCHI: Whereas for East
Campus, there 1is a liquor store 5 00 feet down
the street and a restaurant with a liquor
license a little fa rther down and a pizza
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restaurant kind of roughly in the same place,
right?

MR. ABUD: Yes.

MR. MAZZUCHT: I mean, don't vyou
think the back and forth t o those businesses
at night and so on might be associated with
more noise?

MR. ABUD: Surely there is a
potential for more activit V. There 1is
activity at Nebraska Hall right now. Peopl e
do come and go from the building to go to
other businesses, to go to other spots on the
campus. So I think they are comparable in
terms of the experience.

Obviously, East Campus volumes
would be greater, Dbecause 1it's a larger
development.

MR. MAZZUCHI: Okay. A couple
quick questions about these. I g uess another
about the East Camp us. David Taylor, you
noted two weeks -- at the hearing two wee ks
ago that one goal of the campus plan was to
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increase recreational space.

Does FEast Campu s provide for an vy
improved recreational space?

MR. TAYLOR: No, not on the site
there.

MR. MAZZUCHI: Okay. How far is
it from East Campus to the c losest improved
recreational space on AU's Campus?

MR. TAYLOR: It would be on th e
Main Campus where the athletics fields are,
where there is Jacob's Field or -- that would
probably be the closest.

MR. MAZZUCHI: But the Horace Mann
Park and Playground are right across the
street from East Campus, right *? That's --
it's the, you know, farthest corner of that
model, right?

MR. TAYLOR: Where the inn 1is?

MR. MAZZUCHI: Yes. So I mean,
wouldn't you expect t he East Campus residents
to wuse that space a lo t since you haven't
given them any other facilities?
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MR. TAYLOR: We could wor k with
Campus Life, indeed, to dissu ade them from
doing that or work with the Horace Mann School
itself on that issue.

MR. MAZZUCHI: What would you do?

MR. TAYLOR: We, indeed, would
tell the students t hat they should not be
using that field, that th at's for the
community or that's for the young children.
But that would be something that we could work
out.

MR. MAZZUCHI: Yes, but how do you
know that they would do what you asked them to
do?

MR. TAYLOR: Well, we have a
relationship with Hora ce Mann and with t he
principal and the university, so we could work
this out.

MR. MAZZUCHI: Well, I mean, I'm
talking about weeken ds, 1in particular. I
mean, the Horace Mann principal is not around
on Saturday. Is there going to be any -- I
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mean, you know, how would you control the use
of a public park on a Saturday by people who
live nearby?

MS. ESPINOSA: Michelle Espinosa.

There 1is a couple of ways that we could
probably do that. You know, certainly if
there were concerns by the staff or the
faculty or the principal at Horace Mann.
Their current relationship with the university
allows our public safety officers to respond
and ask students to leave, if that is needed.

They certainly could provide that
support and then with, you know, appropriate
signage and c¢ ommunication 1in the resi dents
halls and from the Residential Life staff to
the students, that certainly would be expected
of them to comply.

And Jjust like a 11 of our other
residents hall policies that regulate noise
and sporting events and guests and things of
that sort in the residents halls, t hose would
be part of the residents hall re gulations and
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subject to the Code of Conduct in their
housing agreement.

MR. MAZZUCHI: Okay. Actually,
since you are speaking, I wanted to go back to
a few things that you were testif ying about a
couple of weeks ago.

You noted, I think, there has been
12 problem houses that had come to your
attention in the last year. Was it one or two
of them where the student residents had
ultimately received some kind of sanction?

MS. ESPINOSA: We have two ho wuses
involving one fraternity that is under
sanction and then we have another house where
we had some individual student conduct action
taken.

MR. MAZZUCHTI: Okay. So the
students themselves were s anctioned in only
one of the houses? It was the fraternity that
was sanctioned in the other. 1Is that right?

MS. ESPINOSA: Correct, correct.

MR. MAZZUCHI: What was the 1 evel

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

149

of the sanction?

MS. ESPINOSA: The individual
students that were sanctioned would Thave
received -- it was a first wviolation for this

type of thing, so they w ould have received a
censure. They also, as indicated in my
earlier testimony, would have been asked to
participate in what we refer to as a decision
making workshop or a community standards
course.

The fraternity actually has been
on probation since the late fall or early
spring. I would have to look back.

MR. MAZZUCHI: The one house wit h
the fraternity, was that the house at 5007
Yuma Street, The Pi Kappa Alpha Fraternity?

MS. ESPINOSA: Yes.

MR. MAZZUCHI: Does that sound
right?

MS. ESPINOSA: Yes, that's the
fraternity who has members that reside there,
yes.
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MR. MAZZUCHI: Okay. You met with
the residents, the neighbors of that address
in February of this ye ar to discus s some
longstanding complaints about noise and trash
and confrontations and so forth. Is that
right?

MS. ESPINOSA: Correct . A nu mber
of us met with them.

MR. MAZZUCHI: I understand the
personal details of th e students would be
private, but can vyou describe what your
involvement was 1n that situation after
February 201172

MS. ESPINOSA: Certainly. Afte r
that meeting with the neighbors, we followed
up with additional meetings with the students.

We also continued con versations with the
adult chapter advisor of the local chapter and
had additional communications with their
national headquarters, which 1is what led to
the probation status for the entire chapter,
not just the residents of that house, but the
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entire chapter.

And then since that neighbo r
meeting, there have been no a dditional
complaints filed about that house until recent
weeks.

MR. MAZZUCHTI : What specifi c
contact have you had with the affected
neighbors since February 20117

MS. ESPINOSA: I would have to
look back. I thi nk in the past three weeks,
there were reports filed with our Public
Safety Office, indicating that there had been
noise, students coming and go ing and noise
late at night.

I have not had any i ndividual
contact with those neighbors.

MR. MAZZUCHI: You mentioned t he
most common complaints were noise, you know,
coming and going from houses and so forth. I
mean, has anybody even been charged under the
Student Conduct Code for noise?

MS. ESPINOSA: Well, in our
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residents halls, we do have a noise/quiet
hours noise violations, that sort of thing.
And off-campus incidents, such as that, if it
were to fall under our code, it would most
likely fall under t he disruptive behavior
policy.

There is not a specific noise code
for that and we have not had any citations or
arrests 1issued to any of our students in any
of our houses by MPD for noise violations.

MR. MAZZUCHI: Okay. I mean, y ou
mentioned that it is important that, you know,
people have the identity of the students

involved and I certainly understand that from

a, --
MS. ESPINOSA: Sure.
MR. MAZZUCHI: -—- you know, due
process standpoint. But what I mean is 1if

someone 1is complaining about noise, you Jjust
hear someone out in the night, I mean, what
are you really going to be able to do about
that? They are not going to know wh o it is.
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Is that right?

MS. ESPINOSA: Well, as I have

said before, we ce rtainly had the
conversations and the follow -up with the
students and tried to address that. These

students will have friends come and go from
their residence. They are 1in a pri vate
residence leased with a particular landlord,
who establishes the policies for tha t
residence through the lease.

So we try to intervene and work
with the students and the neighbors to manage
the comings and goings as much as we are able
to and work with MPD. Our Public Safety
Officers certainly respond when incidents are
reported and then i f any police action is
taken, that would be o n the part of MPD to
respond in that way.

MR. MAZZUCHI: I meant to ask vyou,
did -- at 5007 Yuma Street, have you had any
contact with the landlord even since --

MS. ESPINOSA: She --
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MR. MAZZUCHI: -- February 20117

MS. ESPINOSA: We did exchange
emalls early in February immediately following
the meeting to make sure that we had each
other's contact information. But I have not
had any contact with her since that time.

MR. MAZZUCHI: Okay. I'm just
going to -- I have few last questions about
pedestrian safety, I guess.

The traffic st udy, and I guess
this 1is for G orove/Slade, did Gorove/ Slade
assess pedestrian safety in connection to the

crossing behavior at Ward Circle and Nebraska

Avenue?

MR. VANPELT: We did look at crash
rates.

MR. MAZZUCHI: You looked at the
number of -- I mean, you looked at the data

for the number of people that have actually--
MR. VANPELT: Correct.
MR. MAZZUCHI: -- been hit?
MR. VANPELT: Correct. We lo oked
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at, right.

MR. MAZZUCHI: Well, did you mak e
any other assessment of the level of risk to
pedestrians, other than just --

MR. SCHIESEL: Safety 1 s a tricky
issue for the transportation plannin g
industry. There is no set -- like we have for
capacity where we enter i n a bunch of
variables and it tells us whether it is safe
or unsafe. The closest we can get is looking
at things that we know maybe influence that.

One such thing is t he pedestrian
level service calculations that we do perform,
because the industry uses those to 1look at if
pedestrians are being delayed excessively,
there 1is a greater risk of risk-taking
behavior.

MR. MAZZUCHI: But really, all you
are measuring, all your study really measures
is delay, right? It just measures signal
waiting times for pedestrians.

MR. SCHIESEL: Yes, like I said,
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as far as what are the variables that may
influence safety goes into effect, that was
one of the ones that we knew could be changed
and maybe at a potential of having an impact,
so that's why we looked at pedestrian delay,
because it 1is assoc iated with risk-taking
behavior.

MR. MAZZUCHTI: Yes. Okay. And
one question about the meaning of Jjust
something on page 15 of your Transportation
Technical Analysis where you are observing the
-— it's your field observations of the -- what
is going on there.

And I note that it says that "Due
to heavy traffic volumes, pedestrians appeared
to utilize Dboth crosswalks and pedestrian
signals." And I mean, w hat I'm wondering 1is
does that mean that they are using the
crosswalk even when the pedestrian signal says
don't walk?

MR. SCHIESEL: That's often the
case 1n most crosswalks in the District.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

157

MR. MAZZUCHI: All right. So y ou
have actually observed that? That's what that
sentence means? I mean, people --

MR. SCHIESEL: Yes.

MR. MAZZUCHI: Yes, okay . And
similarly, vyou said the same thing about the
intersection at Nebraska and New Mexico.
People use the crosswalk to ¢ ross, even when
it says don't walk.

MR. SCHIESEL: Yes.

MR. MAZZUCHI: Okay. I mean , I
know that maybe you didn't address, you know,
pedestrian behavior, but I note that for the
new signal that is bei ng proposed at the
parking lot, there is going to be -- I think
there is a 37 sec ond wailit time that is being
proposed, right, for that signal?

MR. SCHIESEL: I don't —--

MR. MAZZUCHI: 1It's close?

MR. SCHIESEL: -- know off the top
of my head. Yes. Out of those 100 seconds
that a cycle -- signal gets.
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MR. MAZZUCHI: Right.

MR. SCHIESEL: Yes, a th ird of it
may be for the pedestrian, yes.

MR. MAZZUCHI: Okay. Bu t I mean,
what makes you think that people will wait for
the signal when they cross illegally and they
don't wait now?

MR. SCHIESEL: I don't think I can
control pedestrian behavior. At most, I think
we could influence it. Right now, with the --
if that right in/right out is there, the
opportunity for people to cross the street is
going to be there.

And with the option is either pu t
up a sign that says don't cross or provide
someone a proper way to cross. Our industry
will always go with the latter optio n. Does
that mean it will prevent all jaywalking? No.

It just means that people who wish, will have
that option there.

MR. MAZZUCHI: Okay. That's all
my questions. Thanks very much for your
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patience.

CHATIRMAN HOOD: Sure. Thank you
Next, let's go with the Tenley Campus
Neighborhood Association, Ms. Fultz.

Now, Ms. Fultz, you are going to
be the only one asking questions, right? You
will be the only one cross-examining?

MS. FULTZ: Actually, David
Wilson, who 1is a membe r of Tenley Campus
Neighbors Association will be conducting the
Cross.

CHAIRMAN HOOD: He is go 1ing to be
doing the cross? Okay.

MS. FULTZ: But we will only have
one person asking the questions.

CHAIRMAN HOOD: Is he go ing to do
all? I think we discussed this earlier, but
he is going to be doing all the cross?

MS. FULTZ: Correct.

CHAIRMAN HOOD: Okay. Mr. Wilson.

MR. WILSON: Yes. My name 1is
David Wilson. I live at 4137 Yuma Street,
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d and Yuma

which 1is on the corner of 42
Streets across the str eet from the Tenley
Campus.

There was some discussion in th e
university's direct testimony about a 1986
agreement with the ANC and the neighbors of
the Tenley Campus. And I believe Mr. Tummonds
made the statement that the Zoning Commission
had held that the 1986 agreement was not
enforceable. Is that what you said, Mr.
Tummonds?

MR. TUMMONDS: I mean, I think
from a zoning standpoint. So perhaps I can
read Zoning Commission Order No. 949? Where
it talks "For pu rposes of 1its review of the
university's application for approval of a new
campus plan, the Commission 1is not bound by
the decision of the Board in approving the
prior now expired plan.

Because the Board has no authority
to bind a fu ture Zoning Commission with

respect to matters Dbeyond the Chai rman-
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approved campus plan, the Commission may
consider the university's application as a new
proceeding, 1in which a decision must be based
on substantial evidence in the record of that
proceeding."

The -- I'll skip down. "The
Commission concludes that the effectiveness of
the 1989 agreement as a condition of campus
plan approval and for zoning purposes upon the
effective date of this order. The =zoning
relevance of the 1986 agreement 1is even more
tenuous, as that agreement was not formally
adopted by the Board e ither 1in its order
conditioning 1t or granting the university a
special exception to use the Tenley Campus or
in the 1990 order conditioning/grantin g a new
campus plan applicable to Tenley Campus.

The Commission is guided by, bu t
not bound by pri or decision of the Board in
approving the 1980 plan, given that the
termination of the plan ended December 3 1,
2000."
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Here is maybe where you are going.

"The Commission expresses no opinion with

respect to whethe r the 1986 and 1989

agreements remaln in effect as contracts
enforceable privately by the parties."

What I was trying to get at is
from a zoni ng perspective, the Z oning
Commission in 2000 said the 1986 agreement is
not applicable to this body any more. The
1989 agreement 1is not applicable to this body
any more.

If someone wants to bring forth
conditions, do it, put it forward and we will
provide appropriate conditions in that
setting.

MR. WILSON: But the neigh borhood
is still the same, isn't it?

MR. TUMMONDS: I'm sorry? I was
Jjust answering the question that Mr. May asked
about is the 1986 agreement applicable in this
zoning process.

MR. WILSON: W ell, I think the
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question is --

COMMISSIONER MAY: Exc use me. My

question was Jjust whether -- what the
applicant -- how the applicant regarded the
state of the application. I mean, of the

previous agreement.

MR. WILSON: Well, the record will
speak for itself in terms of the
representations that counsel made. There 1is

no termination provision in that agreement, 1is

there?
MR. TUMMONDS: I don't believe so.
MR. WILSON: Can vyou tell me what
AU agreed to in terms of conditions in that

agreement? An ybody on the AU side of the
table.

MR. TUMMONDS: Again, I think with
regards to cross -—examination, we didn't
testify to the 1986 agreement, other than what
I mentioned about what we tho ught our effect
was, so I'm not sure that's, again, an
applicable question for cross. If they want
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to talk about what is in the 1986 agreement,
that is perfectly fine for TCNA to do in their
direct testimony.

MR. WILSON: Chairman Hood, we
believe the 1986 agreement is relevant from
the standpoint of the impact on the
neighborhood, because 1t arose ou t of AU's
initial proposal to put the law school on this
very same site. We are talking about the same
neighborhood. We are talking about the same
law school.

And I ask that I be given some
latitude to ask some questions about the 1986
agreement.

CHATRMAN HOOD: I think p and
having Dbeen here 10 years ago with the
American University Plan on the Zoning
Commission, I do recall some of that. So what
I would ask you to do is do that under your
direct testimony and make your case then.

Keep it to a ques tion. You ask a
question and if you don't get an answer, then
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the time for you to come back to us 1s when
you get ready to do your presentation.

MR. WILSON: Well, I would like to
ask the question as to in 1986 was it not AU's
proposal to move the law school t o the Tenley
Campus?

MR. TUMMONDS: Again, we didn't
testify 1in our direct as to what the 1986
agreement said. If the y want to talk about
what the 1986 agreement says, I believe --

MR. WILSON: I'm not asking you
about what the 1986 --

MR. TUMMONDS: —-- that they
should --

MR. WILSON: —-— agreement says.
I'm asking whether or not AU had previously
proposed to move the law school there. It is
relevant to their case --

CHAIRMAN HOOD: Well, hold on.

MR. WILSON: -- 1n terms of
impact.

CHAIRMAN HOOD: Hold on. Yes or
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no? I think that gquestion could be answered.
If somebody can answer that?

MR. ABUD: Yes, we p reviously
proposed to put the law school at the Tenley
Campus.

CHATIRMAN HOOD: And I think that
was testified to by someone, because I heard
it recently. But anyway --

MR. WILSON: And in 1986, how many
students were at the law school?

MR. ABUD: I don't recall. We
would have to look that up.

MR. WILSON: Would it refresh your
recollection if I suggested that it was less
than 1,400°?

MR. TUMMONDS: Again, I think this
is going beyond.

CHATIRMAN HOOD: I'm not sure why
we keep going . We get your point. W e get
your point about the proposal that was agreed
to. We get all that.

MR. WILSON: I'm not asking a
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question about the 1986 agreement. I'm asking
about the size of the law school. They are
proposing a cap or a law school expansion to
2,000. I think the decision in 1986 was that
the impacts on the neighborhood were such that
it was not proper to locate the law school
there in 1986.

CHATIRMAN HOOD: So why don't vyou
rephrase your question? What -- well, I don't
want to tell you how to phrase it. But --

MR. WILSON: I'm happy to ask the
question the way you would like me to ask it.

CHAIRMAN HOOD: No. Because the n
I'll probably get myself in trouble. Rephrase
your question. Just rephrase your gquestion.
I know where you are going, but I want you to
rephrase the question.

MR. WILSON: Ok ay. What's the
size of the law scho ol that you are proposing
now?

CHAIRMAN HOOD: That's it. Okay.

MR. ABUD: The current enr ollment
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is 1,770 students. And we are proposing that
it -- our projection is that it would grow to
2,000 by the year 2020.

MR. WILSON: An d would you say
that the Tenley Campus neighborhood is more
busy, less busy or just as busy now as it was
in 19867

MR. ABUD: I think it is hard to

say. I think it is similarly b wusy, but, you

know, what is, one, the definition of the
Tenley Campus neighborhood and, two, the
definition of busier are really -- you know,

need to be defined before you can answer that
question.

MR. WILSON: Well, let's talk
about the impact that a law schoo l would have
on a neighborhood. You can't look at that in
isolation, can you?

MR. ABUD: No.

MR. WILSON: You would agree wit h
me, wouldn't vyou, that you have to consider
such things as the fact that there is now a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

169

new Best Buy store up the street and the fact
that that creates considerable vehicular
traffic in the neighborhood. Don't you think
you have to consider that?

MR. VANPELT: We ha ve considered
the current traffic 1in the -- 1in all the
streets surrounding the Tenley Campu s. And
so, yes, you would consider those impacts, but
those have been factored into our planning.

MR. WILSON: And 1is the -- 1is
there more traffic now or less traffic than
there was in 19867

MR. VANPELT: We just don't have
the data for 1986.

MR. WILSON: Okay. How about
2001, the last campus plan?

MR. VANPELT: We would have to go
back and look at the data.

MR. WILSON: All right. One of
the things that you have said about the Tenley
Campus and moving the law school there is that
you think it would increase eco nomic activity
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in the Tenley Campus -- in the Tenley Circle
area. Do I have that right?

MR. ABUD: Yes.

MR. WILSON: And wouldn't that
increase 1n economic activity create an
attendant increase in traffic?

MR. ABUD: The ec onomic activity
we are referring to are students and employees
at the Tenley Campus using nearby businesses.

MR. WILSON: And they are going to
cross Wisconsin Avenue, aren't they?

MR. VANPELT: We would expect them
to walk to those nearby businesses and so that
traffic would increase from what it is today.

MR. WILSON: An d has any study
been done about what kind of economic activity
would be increased as a result of what you are
proposing?

MR. VANPELT: No. We have not
done such a study.

MR. WILSON: Did you factor in the
Janney expansion in any of your calculations
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about the impact on the neighborhood of moving
the law school to Tenley Campus?

MR. VANPELT: We have to go back
and look at our -—- the Dbackground traffic
assumptions.

MR. WILSON: You don't have any
recollection of looking at the expansion of
Janney, do you?

MR. VANPELT: No. But one of the
things we do assume 1s some background growth
rate, which really is meant to cover things
that, you know, are additional growth on the
network.

MR. WILSON: Well, T know vyou

assumed a growth rate of about 1 percent per

year. Do you know what the growth rate has
been at the Janney School in the last five
years?

MR. VANPELT: I do not.

MR. WILSON: Don't you think tha t
would be relevant to determine what is going
on in the neighborhood?
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MR. VANPELT: I think it could be
a factor.

MR. WILSON: And do you know the
size of the garage that is being built at the
Janney School right now?

MR. VANPELT: We don't.

MR. WILSON: Do you know woul dn't
that be relevant to your calculation in terms
of the traffic impacts of the Tenley Campus?

MR. VANPELT: I'm sorry, could you
repeat your question?

MR. WILSON: Yes. Wouldn't it be
relevant to know how many cars are in the
Janney garage that is under construction in
terms of your traffic analysis of locating the
law school at the Tenley Campus?

MR. VANPELT: I t could have an
impact, but I don't -- we didn't --

MR. WILSON: Do you know w here the
entrance to the Janney garage 1is in relation
to the Tenley Campus?

MR. VANPELT: We don't have that
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plan in front of us here.

MR. WILSON: But -- and you don't
know from having looked at the site?

MR. VANPELT: We don't know.

MR. WILSON: Do you kn ow what the
Bon Secour Building is?

MR. VANPELT: It was ©pointed out
to us here on the map. It's across Yum a
Street.

MR. WILSON: Across Yuma Street
from the Tenley Campus, right?

MR. VANPELT: Correct.

MR. WILSON: Do you know what is
going on at that building? Do you know what
the plans are for its development?

MR. VANPELT: No.

MR. WILSON: TIf there was pla nned
to Dbe a considerable expansion of that
building, do you know what affect it would
have on traffic, both foot and car traffic in
the neighborhood?

MR. VANPELT: I t could have an
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impact, but without knowing, I don't know.

MR. WILSON: But you didn't factor
that in?

MR. VANPELT: That's -- yes.

MR. WILSON: Your t raffic study,
isn't it correct that your traffic study, you,
basically, looked at what it looks like now,
what 1t might be based on what AU has
proposed, but you, basically, sa 1d you a re
going to have to wait until further processing
to get into the details. 1Isn't that right?

MR. VANPELT: We have looked at
500 parking spaces on the site. We have
looked at, you know, preliminary access to the
site, but those details, very s pecific
details, will come along with fu rther
processing, that's correct.

MR. WILSON: But you only get to
further ©processing if the 1 aw school 1is
approved to be moved to the Tenley Campus 1in
the campus plan. Isn't that right?

MR. VANPELT: That's true.
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MR. WILSON: So what stock can the
neighborhood put in any traffic study if it 1is
not complete at the time of the campus plan?

MR. SCHIESEL: I guess the major
portion of the traffic st udy that has to do
with moving the law school is -- its impact to
the intersections in the study area during the
system peak hour. I mean, we have analyzed a
garage of 500 spaces accessed on Nebraska.

As far as I understand, Mr.
Tummonds can correct me, the -— we have
analyzed the impact of that in the future.
And we have demonstrated what the impacts are.

The further processing site will have to fit
within that envelope, as far as what its
impacts will be, then the exact details of,
you know, exact locations of driveways, exact
parking count, as long as it fits within that
envelope, that's acceptable.

MR. WILSON: Well, what was your
assumption about where the entrance and exit
was going to be from this 500 car garage?
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MR. SCHIESEL: I believ e our
original submittal had an acc ess on W arren
Street and our supplemental analysis included
a discussion about looking at an access from
Nebraska.

MR. WILSON: And the reason you
moved it from Warren to Nebraska is you
recognized that putting the entrance on Warren
would create an -- unacceptable conditions on
Warren Street. Isn't that right?

MR. SCHIESEL: Actually, w e had,
as I recall, shown either that it didn't have
an 1mpact or there were possible mitigation
measures. But the reason 1t was moved 1s
because the team directed us to move it and I
believe it was a request from the community.

MR. ABUD: That's corre ct. The
Technical Analysis showed that it would work
well at either location, but in our
discussions with the community, we were
discouraged from considering the Warren Street
driveway. So we instead directed Gorove/Slade
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to look at only the Nebraska Avenue option.

MR. WILSON: Well, work well -=
I'm not sure what work well means. Work well
for the neighborhood or work well for AU?

MR. ABUD: From a traffic
engineering point of view, 1t would meet the
parameters necessary for it to operate.

MR. WILSON: Traffic would flow
freely on Warren street. Is that -- was that
the finding?

MR. SCHIESEL: The current
analysis, as discussed 1in the supplem ental
report, does not change the operation of
Warren Street. It does not suggest any
changes.

MR. WILSON: No, I un derstand
that. I guess my question had to do with the
earlier version and what change was made in
response to the community concern s about the
traffic buildup on Warren Street. Whether or
not 1t worked for AU 1is a very different
question, wouldn't you agree, than whether it
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was acceptable to the community?

MR. VANPELT: Yes. I mean, I
think we were working with the community to
try to find a solution that worked not IJjust
for AU, but also for the community.

MR. WILSON: Is it your
understanding that having an entrance and exit
on Nebraska Avenue works for the community?

MR. VANPELT: W e had -- the
conversations we --

MR. SCHIESEL: I think it would be
difficult for me to answer from the viewpoint
of the community. We based our analysis on
also what is acceptable based on the standards
of traffic studies.

MR. WILSON: Ok ay. So your
traffic studies have nothing to do with
whether or not the community agrees that what
you are proposing for traffic creates an
objectionable condition for the community. Is
that correct?

MR. SCHIESEL: Well, there are
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standard ways of defining objection able
conditions. And those are the -- that is what
we use as a criteria.

MR. WILSON: What is the stan dard
criteria for what is an objectio nable
condition to a community in terms of traffic?

MR. SCHIESEL: The criteria we use
is we project traffic conditions 10 years out
with no changes and wi th approval of the
campus plan. We look at t he system peak hour
of wvehicular traffic. We also look -- and
then for that hour, we d o analysis of
vehicular and pedestrian capacity. Those are
graded. We make sure that none of those
points in the system, overall intersections,
reach a level of service F that does not -- we
look for changes where an intersection
capacity changes to F where it does not 1in a
scenario without approval of the plan. That
is the criteria we use.

MR. WILSON: We 11, let me just
make sure we are clear. You are -— you
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understand that the zoning st andard in t he
District of Columbia has to do with whether or
not a particular development creates
objectionable conditions for the commu nity.
Do you understand that?

MR. SCHIESEL: Yes.

MR. WILSON: 1Is it your testi mony
that what you have just said is the standard
by which that statute or the regulation 1is
measured?

MR. VANPELT: Based on the
industry standards that we use of levels of
service for Dboth pe destrian and vehicular
traffic, that -- those are the industry
standards, those are the guidelines that DDOT
requires us to use when we do our evaluation.

MR. WILSON: So your testimony i s
that if it meets your standards, 1t meets the
statutory standard. Is that right?

MR. VANPELT: Right. The Industry
Transportation Standards and the standards of
DDOT, right.
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MR. WILSON: Bu t I guess my
qguestion 1s whether you are giving a legal
opinion as to whether or not those two things
are equivalent?

MR. VANPELT: I'm not giving legal
advice. I'm not an attorney. I can tell you
what the traffic engineers --

MR. WILSON: I just want the
record to be clear, because I'm hearing you
say what you do from y our industry standpoint
and I just want the record to be clear a s to
whether or not that is t he standard by which
you think the Zoning Commission is supposed to
make a det ermination as to wheth er or not
unacceptable conditions are created by a
particular traffic pattern?

MR. VANPELT: For transport ation,
yes. I mean, there are other factors
certainly when you consider the campus plan.

MR. WILSON: Right. Mr. Abud, you
testified earlier that all of the graduate and
undergraduate programs at AU have imp roved
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since the last campus plan. Did I hear that
correctly?

MR. ABUD: Yes, 1in general.

MR. WILSON: Bu t 1isn't it true
that the ranking of the law school has dropped
during that time?

MR. ABUD: What ranking
specifically are you referring to?

MR. WILSON: Well, the US News and

World Report rankings have had AU's law school

drop to No. 50. Are you aware of that?

MR. ABUD: I'm not specifically
aware of 1t, but that' s not the singular
measure of quality.

MR. WILSON: We 11, has the law
school done anything to measure whether or not
the drop in its ranking has anything to do
with i1ts increase in size?

MR. ABUD: I don't believe so.

MR. WILSON: They haven't done the
analysis or that you don't think there 1is a
correlation?
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MR. ABUD: I don't believe they
have done that kind of analysis.

MR. WILSON: You are proposing i s
it a cap of 2,000 students or what's the 2,000
number?

MR. ABUD: That's o ur projection
for law school enrollment.

MR. WILSON: Are you projecting
any kind -- are you proposing any kind of a
cap?

MR. ABUD: ©Not a specific cap for
that campus, no.

MR. WILSON: So how many stud ents
is 1t your estimate that that campus could
accommodate?

MR. ABUD: We are p roposing 2,000
because we think the proposal will accommodate
2,000 students.

MR. WILSON: Well, could it
accommodate 2,500 students?

MR. ABUD: We haven't looked at
that.
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MR. WILSON: So how is the
neighborhood to asse ss how large that law
school is going to become in terms of how it
views having it as a neighbor?

MR. ABUD: Th e 2,000 is our
projection and so that's really the only
number upon which we can, you know, base our
judgments about what size it will Dbe.

MR. WILSON: But over the last 10
years, the law school has grown by what 30

percent? Isn't that right?

MR. ABUD: I'm -- I don't know the
exact percentage. It has grown significantly.
MR. WILSON: And your -- despite
your projections, I think, in the pr evious

line of questioning, you had some projections
and you way overshot those projections f or
growth in other aspects of your student
population, didn't you?

MR. ABUD: Un dergraduate
population did grow more than we predicted,
yes.
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MR. WILSON: There are other
categories of peopl e who would wuse the
Washington College of Law site at Tenley that
aren't included in your student, faculty and
staff numbers, aren't there?

MR. ABUD: Could you elaborate?

MR. WILSON: Well, your website
shows that there are CLE Programs at your law
school virtually every day. Isn't that right?

MR. ABUD: Y es. There are a
number of events individual lectures, classes,
continuing legal education classes. Yes, and
those are not counted in the enrollments.

MR. WILSON: But they do gene rate
traffic, don't they?

MR. ABUD: Yes.

MR. WILSON: And a 1 ot of those
continuing legal education pr ograms are going
to be at night, aren't they?

MR. ABUD: They t end to be in the
evenings and weekends.

MR. WILSON: I see that you have

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

186

been handed something that I know was 1n your
submission of, I believe it was, yesterday,
which 1s attendance at wvarious events. And
let's talk about that, because what you
submitted indicates -- one of my colleagues
tallied it up and it indicated about 3,000
people attending these various events.

Did anybody ta 1ly that wup from
your side?

MR. ABUD: We did not.

MR. WILSON: Well, are you
familiar with something on the AU website that
indicates that you had 6,000 attendees during
the academic year f or the Founder's
Celebration?

MR. ABUD: I'm not familiar with
that, no.

MR. WILSON: Well, we will su bmit
some information indicating that the Founder's
Celebration was for 6, 000 attendees at 59
programs. Are you familiar with the Founder's
Celebration?
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MR. ABUD: I am not.

MR. WILSON: You are also -— you
hold some special events at the law school,
don't you?

MR. ABUD: Yes, that's what the
listing that we submitted is. They are all
events that are not class-related.

MR. WILSON: And the TCNA has
submitted into the record yesterday a calendar
that lists almost twice as many e vents at the
Washington College of Law as what AU's
submission of the same date has indicated.

Have vyou had a chance to re view
what TCNA has submitted?

MR. ABUD: ©No, I have not.

MR. WILSON: Do you have any
explanation as to why you r calendar shows
almost twice as many events as what you have
submitted?

MR. ABUD: No. W e would have to
go back and look at it and do a comparison of
those two lists.
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MR. WILSON: How many total people
do you know who are en rolled -- not do you
know. How many people 1in total come to CLE
Programs at the Washington College of Law in
the last year?

MR. ABUD: I don't know
specifically.

MR. WILSON: 1In your view, is that
relevant in any way to the Zoning Commission's
consideration of the impacts that the
Washington College of Law would have on the
neighborhood?

MR. ABUD: I think attendance at
all events, as they are depicted in this list,
are relevant. And we are -- you know, ought
to be considered and were considered in our
transportation plan. One thin g to keep in
mind is that these events are, there are 120
events on this list, spread over an entire
year.

And so we are not talking a bout
people coming all together at one time. And
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they are also attempted to be scheduled during
times when we have low a ctivity, if they are
going to draw peopl e from outside the law
school. The vast majority of people that
attend these events are already part of the

law school, either faculty, staff or students.

MR. WILSON: Well, the events that
you list on what you submitted are events
other than continuing legal education events,
aren't they?

MR. ABUD: Th e 1list also is
separated, but the continuing legal education
programs are listed.

MR. WILSON: And th ose events
generally -- you are 1increasing those events
significantly, aren't you?

MR. ABUD: I'm not aware of -
you're talking about today, a period of time?

MR. WILSON: Well --

MR. ABUD: I'm not sure what you
are asking.

MR. WILSON: -— are you aware of
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something on your website that says that CLE
Programs have grown al most 400 percent 1in
recent years?

MR. ABUD: I'm not aware of that,
no.

MR. WILSON: You have talked about
your analysis of traffic and the traffic
analysis, if I'm -- 1f I have heard everything
correctly, was from 6:00 a.m. to 9:00 a.m. Is
that correct for the Tenley Campus?

MR. VANPELT: Correct. I mean, we
looked at the system peaks in the morning and
the afternoon.

MR. WILSON: Di d vyou do any
analysis of current traffic pat terns at the
Washington College of Law Buildin g at
Massachusetts Avenue?

MR. SCHIESEL: Our analysis at the
existing building were limited to surveys of
the population and observations and data
collection of parking.

MR. WILSON: But you are aw are,
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are you not, that AU has said that peak times
for arrival at the law school are going to be
after 9:00 a.m.? Are you aware of that?

MR. SCHIESEL: I'm not sure 1 £ I
recall that.

MR. WILSON: Mr. Abud, isn't tha t
what AU has submitted?

MR. ABUD: That i s correct. And
the analysis that Gorove/Slade did also
indicates that the peak parking accumulation
starts at about 10:00 a.m.

MR. WILSON: Well, but Gorove/
Slade did not measure traffic between 9:00 and
10:00 a.m. in the Tenley area, did it?

MR. ABUD: No.

MR. WILSON: And what time do
evening classes start at the law school?

MR. ABUD: They start at 6:00 p.m.

MR. WILSON: An d what were the
times that Gorove/Slade analyzed for e vening
traffic at the law school? I'm sorry, at the
Tenley Campus?
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MR. ABUD: I believe our co unts
were from 3:00 p.m. to 7:00 p.m.

MR. WILSON: Okay. But y ou didn't
do anything to try to determine whether or not
the current traffic patterns at the law school
are consistent with what AU has represented
here. 1Is that correct?

Maybe I should ask the question a
different way. Whatever stat ements AU h as
made about when peak tr affic 1s going to be
coming and going, what are those statements
based on?

MR. ABUD: They are based on class
enrollments at that time. So w e understand
when people are getting to the law school or
when people need to be a t the law school.
Gorove/Slade did a separate look at how our
parking fills up over a particular day and
that's what their analysis is based on.

MR. WILSON: Well, you have said
that peak time for arrival would be for 10:00
classes. Isn't -- did I hear that correctly?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

193

MR. ABUD: That's not peak time.
A peak single hour, that's the point at which
we have la rge numbers of people in class.
That's the earliest point at which we have
large numbers of people in class, that's 10:00
a.m.

MR. WILSON: When you say 1 arge
numbers, what's large numbers?

MR. ABUD: 1It's about 700 or so.

MR. WILSON: And vyou said that --
I think you have told OP that at an y given
time, the most students that would be at the
site would be 800. Is that right?

MR. ABUD: That's -- from the data
that we have analyzed, that's true for every
instance except 10:0 0 to 11:00 a.m. on
Wednesday where that number could go as high
as 850 or 900.

MR. WILSON: And 1s that based on
the number of students who are in class at any
given time?

MR. ABUD: It's based on the
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number of students enrolled £ or classes at
given times of the day and adding in the
faculty and staff that are part of the law
school.

MR. WILSON: Do es 1t take into

account students who might be i n the -- who
might come to the library to study at 8:00
a.m.?

MR. ABUD: It does not.

MR. WILSON: And T w ant to make
sure I'm clear on this. I thought what vyou
told the Office of Planning was that the peak
number of students was going t o be 800. Are
you saying it's the peak number of people in
total, faculty, staff and students?

MR. ABUD: Yes, the question was

about total number of people, not Jjust
students. And so the answer was 800 for all
of them. And again, that -- we expect that to

be the case at all times except that one
atypical case where class enrollment h appens
to be high and so we would expect the numbers
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to go up.

The, obviously, numbers of
students are the bigge st influence on the
population, since that is the la rgest
population. And also recogni zing that n ot
Jjust class enrollment, but that students can
be in the 1library or a t the law s chool for
other reasons aside from class. So that 1is
factored into that estimate as well.

MR. WILSON: Who did that
estimate?

MR. ABUD: That was an es timate
that was provided to us by the law school.

MR. WILSON: You don't know who
did itz

MR. ABUD: Who specifically? No ,
I don't.

MR. WILSON: And do you know all
of the things that were measured? I mean, was
somebody holding a cli cker to measure the
number of people who ¢ ame 1in or is it just
these are the number of people who are
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scheduled to be here at a particular time?

MR. ABUD: It was not ac tual
counts of people through th e door. It was
based on their observations of the number of
people in the library, their understanding of
when classes are scheduled , the enrollment s
for those classes and when staff come and go.

MR. WILSON: So there was some
observation of people who were there other
than for classes? 1Is that what you are
saying?

MR. ABUD: Ye S. There were
observations of how busy the library was.

MR. WILSON: What is going to go
at the current law school site next?

MR. ABUD: Our desire is to use —--
to reuse the building in 1 ts current format,
as much as possible, so it will continue to be
offices and classrooms. We have not yet
determined specifically which programs would
go there, but that's, you know, something that
as we evolve our thinking , we will be
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discussing with the community over time.

MR. WILSON: An d 1is it AU's
position that the current site at -- on
Massachusetts Avenue is insufficient to
accommodate 800 people at any given time?

MR. ABUD: No. We don't bel ieve
that specifically is the case , Dbecause 800
people go there today and it wor ks reasonably
well. There are, you know, pinch points in
time.

MR. WILSON: But the reason that
you want to move is because you want to expand
the law school. Isn't that right?

MR. ABUD: Well, we have a
shortage right now, because w e are r enting
substantial amounts of space in a bu 1ilding
outside of -- in two buildings outside of 4801
Massachusetts. So part of th e motivation is
to bring them back together. And part of it
is projected growth in the law school, not
only 1in enrollments, but also 1in research
programs and other, more faculty -driven
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activities that -- which are those programs
that are currently out of the main law school
building.

MR. WILSON: Why do you want to
grow the law school?

MR. ABUD: That's not a question I
have addressed with the leader ship of the law
school.

MR. WILSON: Is there anyone on
this panel who can answer that question?

MR. TUMMONDS: No.

MR. WILSON: Does it have anything
to do with economics?

MR. TUMMONDS: I don't think there
is anyone who can answer that question.

MR. WILSON: You make a profit on
law students, don't you?

MR. TUMMONDS: Again, I don't --
we don't have anyone h ere to answer that
question.

MR. WILSON: You don't know the
answer to that question, Mr. Taylor?
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CHAIRMAN HOOD: They Jjust said
they didn't have anyone here to answer the
question. So let's go t o the next question.

Unless you want to try to answer, Mr. Taylor.
I just heard -- okay.

MR. WILSON: We 11, I heard Mr.

Tummonds answer for him. I didn't hear Mr.
Taylor actually answer. He 1 s the assistant
to the president. I would assume that

something as significant as the law school,
they would know --

MR. TAYLOR: I don't have the
information in front of me.

MR. WILSON: But you have the
information somewhere?

CHAIRMAN HOOD: So you'll get th e
information to him? Okay. Or to us.

MR. TUMMONDS : And is the
information you want from us 1is does the law
school make a profit on its students? Is that
the answer you want?

CHAIRMAN HOOD: To be frankly
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honest, I was up here looking for a letter.
So 1f that was the question, I don't think we
need that. I don't. But if you want to get
it to him and you want to be a good neighbor,
that will be fine.

MR. WILSON: Isn't it a
prerequisite under the Zoning Regulations that
in the campus plan you are supposed to list
all of the activities that are going to go on
for a particular site?

MR. TUMMONDS: That's correct.

MR. WILSON: And in the original
submission to the Zoning Commi ssion, did you
list CLE and other programs that you have at
the law school?

MR. TUMMONDS: No, we did not.

MR. WILSON: Are there any other
items that are required that you didn't
submit?

MR. TUMMONDS: I think we w ould
say that the notion of the CLE fits under the
law school use, so we thought that that was
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encompassed when we talked about the law
school going to Tenley Campus. We Dbelieve
that that was encompassing. And then through
the further processing, that's where more of
these gets fleshed out, the number of event s
and we thought that those would be adequately
addressed, at that point.

MR. WILSON: Well, you still hav e
not given a projection of the number of people
who are going to come to the site who are not
counted in that 2,000 number, have you?

MR. TUMMONDS: Not at this point.

MR. WILSON: Okay. And your --
AU's May 20 " filing indicates that it
continues to work on, and I'm quoting this,
"massing height and location of buildings at
Tenley." Is that correct?

MR. ABUD: That's correct.

MR. WILSON: Well, aren't those
required elements 1in a campus plan under
Section 20 -- 210.47

MR. ABUD: Yes. And I think 1in
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our May 20 submission at Tab, excuse me, 3,
we do have plans that show proposed buildings,
the massing, the propo sed entrance to the
facility, the green space to open plan. This
evening, Commissioner Wiss, at the last
meeting, asked for more detailed information
with regards to the heights of those
buildings, the setback. We h ave that
information. We will be s ubmitting it right
now and we wi 11 provide that to all the
parties.

MR. WILSON: I'm glad you
mentioned green space and open s pace. I seem
to recall at the early stage s of the
formulation of the campus plan that one of the
goals that was stated in the campus plan for
preparing the campus plan was the preservation
of open space.

Did -- am I remembering that
correctly?

MR. ABUD: That's correct.

MR. WILSON: Is that still an
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objective in the campus plan?

MR. ABUD: It is still an
objective and we believe we have sighted the
new facilities in a way that 1s consistent
with that objective.

MR. WILSON: Is it somewhere in
the materials that you have submitted, that
particular objective? Is it somewhere in the
objectives laid out for the campus plan?

MR. ABUD: In our a ctual filings?

Is that --

MR. WILSON: Yes.

MR. ABUD: -- the question?

MR. WILSON: Yes.

MR. ABUD: I'm not sure. I
believe it is somewhere in our plan document,
but I'm not sure.

MR. WILSON: I'm just wondering
whether 1t was tak en out of the initial
principles because of the controversy that all
of us have had about t he open space at the
Tenley Campus. Is that the case?
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MR. ABUD: If it was taken out, it
was —-—- 1t certainly wasn't done intentionally
to deal with the controversy about the open
space. We certainly recognize that's an issue
of significant disagreement with the
community.

MR. WILSON: In March, I t hink I'm
correct that, AU withdrew its application for
further processing on the Tenley s ite. And I
believe Mr. Taylor was quoted as saying tha t
it was because they wanted to work in good
faith with the neighbors and the ANC.

Did I hear that? Is that a
correct statement?

MR. TAYLOR: That's the intent.
Yes, we want to spend more time to flesh it
out.

MR. WILSON: But I guess I want to
specifically focus on working in good faith
with the neighbors. Is that something that
you said? I believe you were quoted saying
that 1in the AU Eagle. Is that a correct
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quote?

MR. TAYLOR: Possibly. I d on't
have that in fro nt of me , but that sounds
accurate.

MR. WILSON: All right. When w as
the last time you met wi th the Tenley Campus
Neighbors?

MR. TAYLOR: Well, we met, what,
some two weeks ago with the ANC surrounding
that -- the law school campus to further flesh
out some of the details.

MR. WILSON: Is it your
understanding that the ANC is the same thing
as the TCNA?

MR. TAYLOR: No, it's not.

MR. WILSON: You're not suggesting
that the position of the ANC 1is consistent
with the position of the TCNA, are you?

MR. TAYLOR: I'm ju st suggesting
that ongoing conversations are being held.

MR. WILSON: Well, have you had
any specific conversations with the TCNA since
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the meeting that we had on April 147

MR. TAYLOR: I would hav e to look
at a calendar.

MR. ABUD: The latest meetings w e
have had have been organized by the ANC in
concert with Councilwoman Cheh and the Office
of Planning. And they were managing the
invitation list for those. We encouraged them
to make those invitations as broad as possible
to include as many people in the community as
possible.

You know, exactly who was invited
and who wasn't invited, I'm not sure we are --
we completely understand, so we had the
meeting David mentioned a couple of weeks ago.

We had one scheduled for last ni ght, but it,
unfortunately, was canceled at the request of
the ANC. So we would hope to continue those
types of meetings in the future.

MR. WILSON: Do you remember tha t
at the March 24" meeting or thereabouts that
we, in the TC NA, asked you for some
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information and  some specific comm itment
concerning the green space at the Tenley site?

MR. TAYLOR: That has been an
ongoing discussion.

MR. WILSON: And just for the
record, I think the ANC -3E resolutions that
are a part of the record here will reflect
what was requested.

Has there been any response to the
ANC-3E resolutions?

MR. TAYLOR: Regarding that
particular issue?

MR. WILSON: Yes.

MR. TAYLOR: Well, we have
conveyed our sentiments that, indeed, we
believe that the zoning process every 10 years
is the appropriate way to determine that, the
use of that space.

MR. TUMMONDS: Could you d escribe
for me? I don't want us talking in code here.

I want to make sure that the Zoning
Commission is fully aware of what we are
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talking about.

This is the proposed moratorium on
development of the campus -— of the Tenley
Campus beyond this 10-year campus plan.

MR. WILSON: Ri ght. That's my
interpretation of what you are asking. Just
so, and I don't want to testify here, but just
so everybody is on the same page, the TCNA
proposed that AU adopt so me sort of a green
space that would last beyond whether it would
be an easement, a conservatio n easement or
something to preserve the open space on the
western side of the Tenley Campu s, which is a
huge asset to the community and a huge buffer
between the buildings on the site.

And we re quested that and as Mr.

Taylor said, we were turned down.

CHATRMAN HOOD: 1Is there a
question? And I appreciate the background,
but we want to make sure we -- you can give us

-- what has been happenin g, and I've been
allowing 1it, vyou give us the background and
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then you ask the questio n. So 1is there a
question with that?

MR. WILSON: I wi 1l1. And you are
aware that in a March 18 ™ letter that TCNA
sent this proposal in a letter to President
Kerwin? You are aware of that, correct?

MR. TAYLOR: Yes.

MR. WILSON: Why didn't AU ever
send us a written response to that letter?

MR. TAYLOR: Well, it has been, as
you know, part of the ongoing conversations
that we have been having about the site.

MR. WILSON: Well, I'm not sure.
How do vyou c¢ haracterize the word no as a
conversation?

MR. ABUD: There are lots of

aspects of that conversation, no t Just t he

conservation use. Is that correct?

MR. TAYLOR: That 1 S my
recollection. I would have to go back and
review the -- your letter of March.

MR. WILSON: Well, isn't it true
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that AU has said under no circumstance would

it consider doing anything other than dealing
with the western end of that property than
through the 10-year campus planning process?

MR. TAYLOR: That is what we have
conveyed to you, yes.

MR. WILSON: In a wo rd, what we
have been told in response to our request that
you consider some sort of arrangement where we
don't have to go through this agon y every 10
years, your answer to that is no.

MR. TAYLOR: Correct.

MR. WILSON: You would rather go
through the agony every 10 years?

MR. TAYLOR: Not necessarily.

MR. WILSON: Well, we -—- our
invitation is still open for us to discuss
this.

MR. TAYLOR: Thank you, David.

MR. WILSON: I think you know how
important that is to the community.

MR. TAYLOR: Yes, we do.
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MR. WILSON: And your 1initial plan
that you floated to the community in cluded
raising the Dunblane House that is on the
Tenley Campus, right?

MR. TAYLOR: Yes, that's correct.

MR. WILSON: And the most -- what
you have submitted does not involve razing the
Dunblane House. Isn't that right?

MR. TAYLOR: That's correct. Ou r
current plan is to keep that building in tact.

MR. WILSON: And other than
deciding not to raze Dunblane, can you
identify anything specific that you have done
over the last year in terms of adjusting this
plan that has been to address the community's
concerns?

MR. ABUD: Certainly. We talked
about this earlier. The garage e ntry was one
example where we, y ou know, thought for a
variety of reasons that an entry off of Warren
Street and related changes to Warren Street to
limit traffic on Warre n Street would work
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better overall.

But in terms of -- because of the
community's opposition to that general notion,
we changed that.

You know, th e locations of the
buildings are -- were actually decided as a
result of feedback we got from the community
that the footprints ought to approximate the
existing buildings on the site.

And so the new law school
buildings are on the approximate footprints of
the existing buildings. That was not our
original intent, but that is something that we
have done as a result of discussi ons with the
community.

There have been requests to
emphasize a pedestrian entry along Yuma Street
and we have worked to do that.

There were concerns about building
height, so we have worked to minimize those,
given the tradeoff between building height and
the building spreading more and the law
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school's program needs.

So I think we have done a nu mber
of things to respond t o requests we have
gotten from the community.

CHATIRMAN HOOD: Mr. Wilson, let me
Jjust ask, about how many more questions do you
have?

MR. WILSON: A couple dozen.

CHAIRMAN HOOD: A couple dozen.
Okay. Well, we can kind of reference where we
are. We won't get to the Office of Planning's
report tonight. I guess everybody probably
figured that out.

The goal -- I cannot limit cross -
examination and I'm not doing it in any way,
but the goal was to try to finish cross-
examination tonight. So we see w here we are.

Okay. Sorry.

MR. WILSON: No problem. What are
you proposing to actually do with the Dunblane
House?

MR. ABUD: We haven't determined a
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specific use. I t 1s currently about hal £
offices and half classroom space. So we could
continue to use it in that fashion.

MR. WILSON: And do you have any
plans, I know no t for the next, perhaps, 10
years, but going beyond the next 10 vyears,
what are your plans for t hat field on the
western side of the Tenley Campus?

MR. ABUD: We don't have any
specific plans beyond this 10-year plan.

MR. WILSON: But isn't it correct,
Mr. Abud, that when we had a meeting in the
community and we discussed th e prospect of
having a 20-year horizon for the pla nning
process, you told us that if there was a 20-
year plan, vyou would have proposed 6 00,000
square feet for the Tenley Campus to build.
Don't you remember telling us that?

MR. ABUD: Yes, I do, b ecause when
we are talking about a longer period of time,
certainly you want to have more flexibility on
into the future, not because you -- that's why

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

215

I said that. Not because we had a specific
need that we had identified that would have
been fulfilled by that.

MR. WILSON: But if vyou had -- if
you 1dentify a specific need 10 vyears from
now, Yyou are going to propose putting a
building on that field, aren't you?

MR. ABUD: That's possible, but
that's speculation right now.

MR. WILSON: But i1if you were
required to project out 20 years, you would
have proposed a building that would have taken

up that field, wouldn't you?

MR. ABUD: Potentially again,
that's speculation. We didn't do that
analysis. As I have said before, this plan

for the Main Campus and for the Tenley Campus
has evolved over 22 months. And so for me to
speculate now what we would h ave decided had
we had different criteria, I don't think is
appropriate.

MR. WILSON: Well, I guess just to
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give the Zoning Commission a sense of how much
you value that field, your 1initial proposal
was to put buildings smack dab in the middle
of that field, wasn't it?

MR. ABUD: Yes, it was. And to
show our flexibility, we changed that proposal
in response to community concerns.

MR. WILSON: All right. Now,
maybe you do unders tand how important that
field is to the community.

Now, vyou hav e talked about the
campus plan being a catal yst for economic
development in Tenleytown.

Did that happen when th e law
school moved to Spring Valley in the 1990s?

MR. ABUD: I think the law school
did help nearby businesses. Certainly, you
know, we see that lots of our students use the
Starbucks that is directly across the street.

Starbucks didn't exist at that lo cation back
then, if at all, maybe.

The, vyou know, retail, certainly,
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our students, faculty and staff use the retail
businesses that surround the law school, but
they are not the only users. They —-- those
businesses don't rely on it, but it is a help
to have their business.

MR. WILSON: And so but how is
economic development relevant to what this
Zoning Commission is supposed to be
considering for the Tenley Campus?

MR. TUMMONDS: I think I w ould say
more to the appropriateness of development of
this site along Wisconsin Avenue. This 1is,
again, part of the objectionable -- looking at
impacts of the site is, as ANC -3E has noted,
sustainability. And having more density along
our major arterials, like Wiscons in, having
more uses near the Tenleytown Metro Station, I
think, 1is part of the unde rlying campus plan
review when we loo k at things like the
Comprehensive Plan.

And SO I think that it is
absolutely appropriate to talk about what is
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the appropriate use of this Tenley Campus, an
8 acre site, along a major arterial near a
Metro Station, near a major Metrobus Line.

MR. WILSON: Well, you could say
the same thing about a site that was -- well,
let me ask you. Where in the Zoning
Regulations 1is that st ated, that that's a
relevant consideration?

MR. TUMMONDS: I think it w ould
probably Dbe more in the Zoning Regul ations
where we look at being not inconsistent with
the Comprehensive Plan. So I think there 1is
numerous elements 1in the Comprehe nsive Plan
that talk about universiti es being economic
engines for the city. S o I think it would be
consistent with that component of it.

MR. WILSON: And so your view
would Dbe that that would be the case,
regardless of how property where it is located
is zoned?

MR. TUMMONDS: Oh, absolutely not.

It's all part of the -- it is -- you know,
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I'm going to say more of a holistic approach.
You look at, obviously, the Section 210
factors, but then also consistency with the
Comprehensive Plan and Section 3108, which
requires that. So, no, 1it's not one specific
thing, but taken as a whole, I think it 1is an
appropriate thing to review.

MR. WILSON: Well, how -—-  you
mentioned the District's Comprehensive Plan.
And vyou know that part of t he Comprehensive
Plan 1is to conserve the im portant scenic and
visual resources west of Rock Creek -- I'm
sorry, of Rock Creek West, including the
Tenleytown neighborhood, right?

MR. TUMMONDS: That's correct.

MR. WILSON: And it's also to
protect the 1 ow density stable reside ntial
neighborhoods west of Rock Creek Park, right?

MR. TUMMONDS: And I think th at's
why when Mr. Abu d was talking about some of
the design standards about where we were
looking to put buildings on the Tenley Campus
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and from comments that we received from the
community was put them on the footprints of
the existing buildings.

So I think the un derlying design
framework that we have s ought to do is
consistent with those two aspects of the
Comprehensive Plan that you just mentioned.

MR. WILSON: Well, in terms of the
specific part of the Zoning Regulations that
refer to residentially zoned neighborhoods, it
talks about objectionable conditions.

Now, 1is AU aware of any ¢ itizen
located within 200 feet of th e Tenley Campus
that is in favor of your plan?

MR. ABUD: We haven't done a door-
to-door poll, so we can't answer that.

MR. WILSON: Well, we have. Have
you seen the petitions that the Tenley Campus
Neighbors have submitted to the Zoning
Commission?

MR. ABUD: Yes, we have.

MR. WILSON: Have you seen the map
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that indicates what houses have signed
petitions opposed to the law school at the
Tenley Campus?

MR. ABUD: Yes, we have.

MR. WILSON: And so you a re aware,
are you not, that every single house that is
not owned by AU or by t he Catholic Church has
signed a petition opposed to your pl an? Are
you aware of that?

MR. ABUD: Of those houses
depicted? Yes, I have that understanding from
what you have submitted.

MR. WILSON: And your
understanding is that those are all the houses
located within 200 feet of the Tenley Campus,
right?

MR. ABUD: I don't believe that
covers houses across Nebraska Avenue. I'm not
sure that was clear to me.

MR. WILSON: Okay. There is , I
think, somewhere in your plan a statement that
AU's plan will contribute $400 million to the
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local economy. I thought I saw that. D id I
see that correctly?

MR. ABRUD: Potentially, yes ,
that's our estimate of what the t otal cost of
construction for the first five years of the
plan would be.

MR. WILSON: Oh, so that's based
on the construction just at the T enley Campus
or the campus as a whole?

MR. ABUD: The entire campus plan.

MR. WILSON: Ok ay. That's not
meant to measure the economic impact on the

Tenley neighborhood in any way, shape or form,

is 1it?

MR. ABUD: ©No, it's not.

MR. WILSON: Mr. Chairman, I'm
Jjust -- many of my questions abo ut traffic

have been covered by others and I just want to
make sure, 1f you can just give me a moment
to —-

Just let me ask you some questions
about assumptions concerning how people would
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get to this, how law students would get to
this site.

I Dbelieve I was present at a
meeting where someone on the AU side said that
currently only 10 percent of the law students
use Metro. Did I hear that correctly or is
there some different number out there?

MR. ABUD: Well, the number that
we have talked about is that about half of the
law school students drive in single occupant
cars and the other half either take public
transportation, walk or are passengers 1in a
carpool or bike to the site.

MR. WILSON: Okay. And AU has
made some projections about the increase in
Metro usage if the law school is located at
the Tenley Campus. What are those
projections?

MR. SCHIESEL: I would say that
exact projections of mode split is something
that is not something that we generally do.
What we have tho ugh looked at is what could
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happen if various mode splits are met and what
makes sense.

Maybe what you are referring to 1is
when we said tha t, 1in our testimony, if the
students had a mode split of 40 percent drive
and faculty and staff had a mode split of 75
percent drive, which are reductio ns from the
current percentages, that our parking ga rage
recommendations to the university would be for
a supply of 400.

MR. WILSON: Okavy. I guess, what
I'm trying to understand is if anybo dy has a
basis for believing th at fewer people are
going to drive to the Tenley site than
currently drive to the Massachuse tts Avenue

site. And I --

MR. SCHIESEL: The transpor tation
planning 1industry has several studies that
have shown that, in general, distance to a

Metrorail Station 1is a huge variable in the
mode split, the auto mode split of the user of
the site.
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MR. WILSON: Ok ay. Other than
those kinds of general studies, which I assume
don't take into account the fact that AU has a
shuttle bus and don't look at whe re do people
actually reside, do they resid e on the Red
Line, any of those other factors, other than
that kind of general study, I 'm wondering if
there 1s any basis for an assumption that
Metro ridership 1is going to increase if the
location changes?

MR. SCHIESEL: If you are loo king
for a silver bullet transportatio n analysis
that somebody has done that shows that when a
law school moves so much closer to this, no.
There is no such specific study.

We are basing our opini on on
standards and guidelines with -- throughout
our industry.

MR. WILSON: And so what's your
opinion as to how many more students are going
to take Metro, if the law school moves?

MR. VANPELT: Well, T think what
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we testified to, in the numbers that we were
looking for earlier, is t hat we have got 51
percent of the students who currently drive

today. We are assuming that that would go to

40 percent at the Tenley sit e. And then for

faculty/staff it's 88 percent. We are
assuming that that would go down to 75
percent.

So there's a difference of a bout,
I guess, 11 to 13 percentage poin ts, which we
think, based on the studies that Rob talked
about earlier, those are achievab le with the
TDM plan and the fact that we are much closer
to Metro.

MR. WILSON: Okay. But that' s a
drop of 11 percent off of a larger student
population, isn't it?

MR. VANPELT: It's —-- yes.

MR. WILSON: And a larger fac ulty
and staff component as well, isn't it?

MR. VANPELT: Sure, right.

MR. WILSON: How ma ny parking
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spaces are there at the current Wash ington
College of Law?

MR. ABUD: The current Was hington
College of Law doe s not have a set supply.
They have access to several lots that they
share. So, hence, there is no capped number
of spaces that they have. But generally, they
have available to them about 480 parking
spaces.

MR. WILSON: And the total nu mber
of spaces that you are proposing for the
Tenley site 1s how many?

MR. VANPELT: 400 to 500.

MR. WILSON: SO no 1ncrease over
what is currently available at the Washington
College of Law? Is that right?

MR. VANPELT: That's correct.

MR. WILSON: Does AU char ge
faculty and staff for parking?

MR. ABUD: Yes, we do.

MR. WILSON: And does it ch arge
students?
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MR. ABUD: Yes.

MR. WILSON: How many tickets ha s
AU given to law students in the last two years
for parking on residential streets?

MR. ABUD: Specifically to people
we have identified as law students, 1in the
past year, there have been about 600 tickets.

MR. WILSON: And do you have any
way of estimating the number of law students
who have parked on residential streets who you
haven't ticketed?

MR. ABUD: No.

MR. WILSON: Of the 51 percent of
students who currently drive, do you know what
proportion of them actually use the parking
that you provide?

MR. ABUD: ©No, we don't.

MR. WILSON: How much do you
charge the students for using the pr ovided
parking?

MR. ABRUD: Our parking rates

currently are about $123 a month.
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MR. WILSON: Has AU or traffic or
parking consultants done any analysis of or
done anything to try to determine what the
affect on side streets and residential parking
would be of locating the law school at Tenley?

MR. ABUD: Yes, I me an, what we
have suggested 1is that the good neighbor
policy be extended to be used at Tenley Campus
to be able to min imize any of t hose sorts of
impacts.

MR. WILSON: Essentially extending
the same policy that has been in use at the
present site?

MR. ABUD: We certainly would do

that as a minimum. We are having discussions
with the law school about how we could add
teeth to that policy. We think the policy

currently 1in place 1is reasonably e ffective.
Although, we haven't done a specific study as
we did at the Main Campus of street parking
availability.

Our general observations are that,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

230

you know, within a couple of blocks of the
current law school, there 1is lots of street
parking available. And so to the degree that
there 1is off -campus parking around the law
school, we think it is controllable through
the methods we are using now, as well as
stepping them up in a couple of different
ways.

MR. WILSON: Have y ou considered
the fact that in the streets around the Tenley
Campus, there are many, many, many people from
inside the residential parking zone who come
and park and walk to the Metro in the morning,
so that parking is not as readily available in
that area as it 1 s at the cur rent law school
site?

MR. VANPELT: We don't have any
data on that, but, I mean, I wouldn't be
surprised 1if that happens. That happens at
other -- near other Metro Stati ons in
residential areas where that same thing
occurs.
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MR. WILSON: An d so you are
contemplating doing further traffic studies
and traffic analysis, are you not?

MR. VANPELT: Yes, we will.

MR. WILSON: And when is that

going to be done?

MR. VANPELT: That will be
submitted with the further processin g
application.

MR. WILSON: All right. And so

how 1is this Zoning Commis sion supposed to
determine 1if the traffic impacts for the
development that you are proposing are
acceptable from the standpoin t of the campus
planning process?

MR. VANPELT: Well, we have
analyzed the traffic for 500 spaces 1in the
network. We believe that the parking demand
can be accommodated on-site, so I think some
of the impacts that we are talking about of
on-street parking have to do with management
strategies and the good neighbor policy and
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enhancements to that to give the community
those sorts of protections.

But from the standpoint of traffic
and parking needs, we believe we have kind of
assessed the envelope and there are some other
specifics that will be further addressed when
we do our further processing application.

MR. WILSON: What you look at is
the major intersections and the traffic flow
through those intersections, right?

MR. VANPELT: That's correct.

MR. WILSON: You don't do
projections of, for example, the number of
people who might leave the garage on Nebraska
Avenue and determine that traffic snarled on
Nebraska and therefore take a right on Warren
and go bushwhack th rough the neighborhood, do
you?

MR. VANPELT: We do try to -- we
make some assumptions about what realistically
we think people would do. And we make those
assignments based on where we -- what we think
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people's patterns would be.

MR. WILSON: And so will we find
in your traffic study some analysis of the
number of people who will do what I Jjust
suggested?

MR. VANPELT: It hink that it
would be reasonable to expect that some people
would potentially make that maneuver and we
would assign some traffic to it.

MR. WILSON: Sir, my question wa s
in your study that you are going to submit
with further processing, will there be
specific projections of the number of people
who instead of going thr ough the
intersections, that your own study now
indicates have unacceptable levels, will
instead go through the neighborhood?

MR. VANPELT: Yes.

MR. WILSON: That -- those numbers
will be there?

MR. VANPELT: We will have an
assignment that we think will reflect what
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people will do. And I think that some traffic
will go through the neighborhood.

MR. WILSON: All right. Th at's
all the questions I have. Thank you.

CHATIRMAN HOOD: Okay. Thank you
very much, Mr. Wilson.

Tenley Neighbors Association, I
think Ms. Judy Chesser 1s cross-examining? I
believe. Could you -- you don't have any
questions?

MS. CHESSER: ©No, I don't.

CHATRMAN HOOD: Okay. Mr.
Herzstein? You are, Ms. Chesser, right?

MS. CHESSER: I am.

CHATIRMAN HOOD: Okay. O kay. All
right. I had to make sure of that before I --
okay. Mr. Herzstein? Yes, 1it's getting late.

MR. HERZSTEIN: Good evening, Mr.
Chairman, Members of the Commission. I'm
Robert Herzstein and I 1live at 4710 Woodway
Lane, N.W., on the othe r side of the campus
from what you have been hearing a bout most of
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the evening, or on the s outhwest side of the
campus. And my property, my home shares about
a 500 foot boundary with the, what is now
called, Williams Jacobs Recreational Complex
of the American University.

I would 1like to address some
questions to David Taylor.

David, during the hearings and
this Commission 10 years ago, do you remember
discussion of the problem of noise created by
events held on the, what was then called the,
Intramural Playing Field?

MR. TAYLOR: Not speci fically,
Bob, but I do recall a number of conditions
that we were going to work with you on that
dealt with more than sound, that dealt with
parking, that de alt with the roadway, that
dealt with a barrier. I do remember a number
of things.

MR. HERZSTEIN: Well, there was a
Condition No. 15, wasn't there, that --

MR. TAYLOR: Oh, yes. L et me --
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excuse me, Bob. Let me c orrect myself. Yes,
as a condition coming out of it, yes,
absolutely.

MR. HERZSTEIN: And am I correct
that the objective of that condition, indeed
of the whole campus plan order specifically of
that condition, was to alleviate and regulate
the noise impact o0of the fiel d on its
neighbors?

MR. TAYLOR: That in addition to a
number of other mitigation factors.

MR. HERZSTEIN: Not long after
AU's plan was approved, with that condition,
the university made changes in that field, did
it not?

MR. TAYLOR: Yes, it did. W ell,
initially after 2001, the field was dormant,
because the Army Corps of Eng ineers had some
work to do there to remove all of the soil and
so the field was fundamentally off-line for a
number of years.

MR. HERZSTEIN: And then what
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happened?

MR. TAYLOR: And then after that,
when, 1indeed, the Army Corps was fin ished,
indeed, we decided to put in an artificial
turf field.

MR. HERZSTEIN: You got a spe cial
grant from an alumnus for that, didn't you?

MR. TAYLOR: Yes, a donation.
Yes, we did.

MR. HERZSTEIN: When di d you talk
with him first about t hat, Mr. Jacobs, I
guess? When did you first talk to Mr. Jacobs
about that?

MR. TAYLOR: I would have no
knowledge of that.

MR. HERZSTEIN: I see.

MR. TAYLOR: I don't know.

MR. HERZSTEIN: When di d the
university start the planning for the new
field?

MR. TAYLOR: Well, in conj unction
with the Army Corps returning our pr operty
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back to wus, so that we could use it onc e
again, because again it was totally off -
limits, we then looked at some options and, of
course, the Army could have just totally
replaced the soil and planted grass, but we,
indeed 1in working with Mr. Jacobs as a key
donor, determined that it would be appropriate
to put in an artificial turf field.

MR. HERZSTEIN: You did more tha n

install artificial turf, didn't you?

MR. TAYLOR: 1In -—- what do you
mean?

MR. HERZSTEIN: Well, you changed
-- didn't you change the size and

configuration of the field?

MR. TAYLOR: Well, I'm not -— if
you are talking about -- I don't know what the
dimensions of the current field are, but th e
whole area was used for athletic activities
for some number of years.

MR. HERZSTEIN: And that's
correct. But the part that was playing field
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before that was level and that had grass
growing on it and was cultivated, more Or
less, by your grounds people, was a good deal
smaller than the part that you have covered by
artificial turf at the present time, was it
not?

MR. TAYLOR: It was always an all-
purpose field, Bob, because you had baseball
played there. You had in the outfield area
you had other activities used for a larger
field that size.

MR. HERZSTEIN: I'm just talkin g
about the size. Did you or did you not
enlarge the playable part of the flat ground
over there?

MR. TAYLOR: Well, it was -- 1if
indeed the whole field could be used for -- as

a playing surface for bas eball, for touch

football, ©perhaps, Jorge, would have the
dimensions.

MR. ABUD: Yes. I think 1it's
important to point out that prior to our

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

240

installation of the artificial turf, the --
that area included surface parking along its
perimeter. And so as part of the
reconstruction, we removed the surface parking
and i1t did result in a larger field.

MR. HERZSTEIN: And where that
surface parking was removed and the field was
expanded was right along the boundary of my
house, was it not?

MR. ABUD: That's correct.

MR. HERZSTEIN: So the field cam e
closer to my house?

MR. ABUD: Yes.

MR. HERZSTEIN: And in addition to
these changes, did you instal 1 a -- erect an
electronic scoreboard?

MR. ABUD: Y es, that was done
also.

MR. HERZSTEIN: Complete with
airhorn?

MR. ABUD: Yes.

MR. HERZSTEIN: And did you change
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the way the field was used by the t eams of
American University?

MR. TAYLOR: Well, the field
previously had been used for intercoll egiate
sports. We h ad a baseball team that played
there for a n umber of years, into the 1980s.
And then it was an all -purpose field for a
number of club sports and other activities.
And then as a practice field and then again
the Army Corps took it off-line and then we --
indeed, after we got the field back and put in
artificial turf, we started using it as our
field hockey venue and then women's lacrosse.

So those are the two sports, two women's
sports played there.

MR. HERZSTEIN: The field hocke \
and lacrosse games are intercollegiate games,
are they not?

MR. TAYLOR: Yes, they are.

MR. HERZSTEIN: And before the
field was refurbished, did you conduct
intercollegiate games? Had you been
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conducting intercollegiate games on the field?

MR. TAYLOR: Wi th the history of
the baseball program spanning back for
decades --

MR. HERZSTEIN: Until the '80s.

MR. TAYLOR: -- yes.

MR. HERZSTEIN: But since the '80s
forward, from the '80s whenever the baseball
stopped.

MR. TAYLOR: Th e 1late '80s the
baseball stopped and then there was a quiet
period for a few years and then the Army Corps
had the field off-line and then we --

MR. HERZSTEIN: Yes.

MR. TAYLOR: Right.

MR. HERZSTEIN: So when you went
on-line with this new field, you also
instituted, more or less at the same time, a
program of scheduled intercollegiate games and
field hockey and lacrosse?

MR. TAYLOR: Yes.

MR. HERZSTEIN: Are those games
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accompanied by loud speakers, amplified sound?

MR. TAYLOR: By a mplified sound,
yes.

MR. HERZSTEIN: And what kind of
sound comes over the amplification?

MR. TAYLOR: Well, indeed, vyou
have got, you know, the PA announcer
announcing game changes, line-ups, there 1is
some pre-game music, National Anthem, these
types of things.

MR. HERZSTEIN: Well, the last I
heard the National Anthem wasn't rock music,
was 1it?

MR. TAYILOR: (No audible answer.)

MR. HERZSTEIN: Although there may
be versions of it.

MR. TAYLOR: Right. Jimmy Hendrix
had one, I think it was. I got that in there.

MR. HERZSTEIN: All right. C an
you give me an idea of how many scheduled
intercollegiate games are held on the field?

MR. TAYLOR: Yes, indeed. There
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is, approximately, 8 to 10 fi eld -- lacrosse
matches and perhaps 10 to 12 fiel d hockey and
then more i1f, indeed, we make the playoffs.

MR. HERZSTEIN: More?

MR. TAYLOR: More if, indeed, we
make the playoffs.

MR. TUMMONDS: And what time of
the day are those held?

MR. TAYLOR: They are all in the

daytime.

MR. TUMMONDS : Is the field
lighted?

MR. HERZSTEIN: Yes.

MR. TAYLOR: The field is not 1lit.

MR. HERZSTEIN: That's right.
Have vyou ever -—- have we ever discussed
nighttime games? Has that ever been a
problem?

MR. TAYLOR: Have we ever

discussed games?
MR. HERZSTEIN: Have you and T
ever corresponded or talked about nighttime
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games?

MR. TAYLOR: We have never had
nighttime games.

MR. HERZSTEIN: I understand that.

I just was addressing the fact that i1in your
response to the OP submission and in your
counsel's oral comment s at the last hearing,
there was a r eference to "Oh, we don't have
lights, so we don't conduct nighttime games."
I was wondering why that was even brought up.

MR. TAYLOR: Well, one of the
things that we are trying to do, Bob, and
we've worked with vyou on for a number of
years, 1s to mit igate the impact. And that
includes things that we have done t o mitigate
our sound, whether it is speaker placement,
whether 1t is our athleti c staff carrying
decibel meters, whether it is the fact that we
have got a green screen there.

We are doing a number of things to
help mitigate the impact, Bob.

MR. HERZSTEIN: Right, right.
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Have you -- how did nighttime games come into
the picture?

MR. TAYLOR: Well, they are not.
We don't -- we do not allow the field to be
used at night.

MR. HERZSTEIN: All right.

MR. TAYLOR: It's off -limits at
night for --

MR. HERZSTEIN: Why did your
counsel refer to that and why did you --

MR. TUMMONDS: Because I think I
referred to as typically activiti es that are
occurring say from 3:00 to 5:00 in the
afternoon for not just you, Mr. Herzstein, but
also other property owners that typically are
not going to have the impact of -- say we have
heard a lot of discussion tonight about the
Westover Place community was concerned about
light spilling over into there.

So not having activities, athletic
activities at night, we think is less -
creates less of an impact.
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MR. HERZSTEIN: Right.

MR. TUMMONDS: Than 1if w e were to
have them as we do middle of the afternoon on
the weekends.

MR. HERZSTEIN: Like Jorge --

MR. TUMMONDS: 3:00 to  5:00 p.m.
during the middle of the work week.

MR. HERZSTEIN: I don't know where
to put this, but they would be much worse if
they started at 5:00 a.m., too, wouldn't they?

MR. TUMMONDS: Well, absolutely ,
but that's not really realist ic. I think we
are talking about typicall y athletic events
occur later in the afternoon or say in the
evening.

MR. HERZSTEIN: I just w ant to be
clear that I'm trying to talk about what does
occur, rather than what doesn't occur.

MR. TUMMONDS: And we are tal king
about mitigating impacts.

MR. HERZSTEIN: Okay. So there is
roughly 20 games a year scheduled.
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MR. TAYLOR: Intercollegiate,
roughly.

MR. HERZSTEIN: Not - and
frequently have playoff games --

MR. TAYLOR: Right.

MR. HERZSTEIN: -- also. Is that
right?

MR. TAYLOR: Correct.

MR. HERZSTEIN: And are those --
are there other people who use the field?

MR. TAYLOR: Yes. Indeed, we have
Club Sports periodical ly use the field, some
intermural activity.

MR. HERZSTEIN: Anyone else?

MR. TAYLOR: Indeed, in the past
year or so, I believe, Georgetown University
did use the field periodically, right.

MR. HERZSTEIN: I think your
schedule shows that Georgetown University uses
the field about four da ys a week during the
season for field hockey practice in the
mornings all season long. Am I correct on
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that?
MR. TAYLOR: I would have to
check. I'm not sure what the hours are.
MR. HERZSTEIN: And do you get
compensated by Georgetown for that?

MR. TAYLOR: For that? Yes, that

I don't know. I'm not sure if it's a loan
arrangement or what. I'm not sure.
MR. HERZSTEIN: Are there -- 1is

the field open for othe r groups who want to
use 1t?

MR. TAYLOR: For st wudent groups,
for intermural activities, for recrea tional
sport.

MR. HERZSTEIN: What about non-
student groups-? People not affiliated with

the university at all.

MR. TAYLOR: Periodically, but
it's not very often. For example, I think
something I mentioned in t he -- 1in my own
testimony was it's the site of the A nnual

Juvenile Diabetes Research Foundation Games
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and so that's an annual event.

MR. HERZSTEIN: Would it s urprise
you if I suggested that the Sri Lanka Cricket
Team uses the field? Would it surprise you?

MR. TAYLOR: It wouldn't. I have
never been to a match, but, no, it wouldn't
surprise me.

MR. HERZSTEIN: Have you been down
to the field to watch some of these games?

MR. TAYLOR: Yes, I have.

MR. HERZSTEIN: So would you agree
the field 1is a pretty bu sy place between the
university's scheduled games, 1ts a dditional
add-on playoff games, the regularly scheduled
Georgetown practice, the use by clubs and
other student groups and the use by groups not
affiliated with the university?

MR. TAYLOR: It 1is one of two
intercollegiate fields that we have. Reeves
Field being the other one, th e soccer field,
there 1is also similar act ivity that takes
place there.
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MR. HERZSTEIN: Are you aware of
how the field was used this past -- or the
fact that the field was used this past
Memorial Day w eekend, all three days, for
field hockey training and selection by a
National Field Hockey Association?

MR. TAYLOR: By the United St ates
Field Hockey Team.

MR. HERZSTEIN: Yes. All t Three
days of the Memorial Day weekend.

MR. TAYLOR: Right.

MR. HERZSTEIN: With hundreds o f
students on the field.

MR. TAYLOR: Correct.

MR. HERZSTEIN: Hundreds of
players, I think. Ma ny of them are not
students. Many of them are coll ege graduates
and other people hoping to be member s of the
Olympic Team.

MR. TAYLOR: Of the Olympic Team,
correct.

MR. HERZSTEIN: Okay. And
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sometimes you have intercollegiate games
between two schools, other than American
University on the field, do you not?

MR. TAYLOR: Periodically, yes.

MR. HERZSTEIN: You make the field
available, let's say, to Team A and Team B?

MR. TAYLOR: Well, as part of 1like
the Patriot League Tournam ent, you, indeed,
would have games that would not be American
University playing there, but, also as
previously referenced, Georgetown has
periodically used the field as well.

MR. HERZSTEIN: And those are
accompanied by amplified sound also.

MR. TAYLOR: Yes.

MR. HERZSTEIN: Is that right? Is
there a requirement in the Patriot League that
the games be accompanied by rock music?

MR. TAYLOR: Not to my knowledge.

MR. HERZSTEIN: To provide rock
music?

MR. TAYLOR: Not to my knowledge.
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MR. HERZSTEIN: At some point, did
you hear from us neighbors about the noise
emanating from the field?

MR. TAYLOR: Periodically, we have
had conversations with you, Bob.

MR. HERZSTEIN: As early as
September 30, 19 -- '04, which I think 1is

probably before the field was even finished,

you got a message from me expressing great
concern about the fact t hat the
intercollegiate games might generate

objectionable noise, did you knot?

MR. TAYLOR: That was before the
installation of the field?

MR. HERZSTEIN: I believe it was

It may have been at least before the games

started. But we had been alerted

MR. TAYLOR: Yes. You and I were
in correspondence.

MR. HERZSTEIN: Yes.

MR. TAYLOR: 1In that period of
time.
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MR. HERZSTEIN: And do you re call
a visit from my neighbor, Nick Burk, and Tom
Smith and myself in, I believe, April of '07,
in which we showed you a study by the Wiley
Acoustic Engineering firm 1in which they had
measured the sound level coming out from the
field at the property lines?

MR. TAYLOR: Yes, I do remember.

MR. HERZSTEIN: And we provided
you with a copy of their study, right?

MR. TAYLOR: Correct.

MR. HERZSTEIN: Do you r ecall the
decibel count that they recorded?

MR. TAYLOR: My recollection is it
was between 60 and 70 perhaps.

MR. HERZSTEIN: Well, would you be
surprised if it showed 70 to 807

MR. TAYLOR: I don't have the
study in front of me a nd I haven't seen it
recently.

MR. HERZSTEIN: It is in the
record as an attachment to Exhibit 155 Zoning
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Commission, but we will go in to that further
in our direct --

MR. TAYLOR: Okay.

MR. HERZSTEIN: -—- testimony. And
the problem has persisted sin ce that time,
hasn't 1it?

MR. TAYLOR: Excuse me?

MR. HERZSTEIN: The problem --
well, let me put it another way. Condition 15
of the 2000 Order if it's objective was to
eliminate the objectionable impact of nois e
from events on the field, it hasn't really
fulfilled its purpose, has 1it?

MR. TAYLOR: Well, T would
disagree, Bob, because even using the study
that you referenced, we have continued to make
changes. And, indeed, that included speaker
placement. We have changed t he direction of
the speakers to where they shoot across the
field towards the campus.

We, indeed, have our athl etic
staff that are very aware of the sensitivities

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

256

that vyou have fo r the decibel level and the
sound 1issues. And, ind eed, we have -- they
carry meters with them and they take readings
three times, once before the game, once the

first half and once the second half just to --

MR. HERZSTEIN: Do you continue--

MR. TAYLOR: -- monitor it.

MR. HERZSTEIN: -— to get messages
from me, reports, including s ome 1in r ecent
months, haven't you, in which I said a game 1is
taking place right now on the field and the
decibel level measures 73 or 82 or whatever?
Are those messages not still coming to you?

MR. TAYLOR: They are coming to me
as well as to Penny Pagano, our community
relations contact.

MR. HERZSTEIN: Yes.

MR. TAYLOR: And, indee d, we
report them to the Athletics Department.

MR. HERZSTEIN: But the results
don't seem very evident, do they?

MR. TAYLOR: I'm not sure tha t I
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would agree with that.

MR. HERZSTEIN: Well --

MR. TAYLOR: They s pike.  Bob,
sometimes they spike from time to time. Like
when, indeed, a goal is scored, ther e may be

crowd noise that would cause a temporary

spike.

MR. HERZSTEIN: Yes.

MR. TAYLOR: And so, indeed, whe n
a player com es and goes, there is a

substitution, someone 1s coming in for someone
else, that's an announcement for the field and
that would be a spike. So it's not a constant
roar. It's periodic spikes, but it would be
based on something like a goal being scored or
a player substitution for the most part.

MR. HERZSTEIN: Well, living in my
house would you say, oh, well, that' s Jjust a
spike, that doesn't wake me u p, that doesn't
disturb me in my study, that's just a spike.

MR. TAYLOR: Well, again, Bob, w e
are doing decibel counts at the fence line.
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MR. HERZSTEIN: Did you ever
accept my invitation to come to my home during
a game to hear the noise for yourself?

MR. TAYLOR: I have not, but I
have been to some games.

MR. HERZSTEIN: But you haven't
been to my side of the fence?

MR. TAYLOR: No, not for a game.

MR. HERZSTEIN: Did you accept m vy
invitation to send an AU representative to
meet me during a game a nd see if we could
figure out how to reduce the sound to an
unobjectionable level?

MR. TAYLOR: Well, again, Bob, my
understanding 1s you have met with the
athletics director and you have met with Ms.
Pagano dealing with this issue and made your
complaints known very well to them.

MR. HERZSTEIN: Oh, vyes, I have.
That was in a closed office up in your
building on New Mexico Avenue. That wasn't on
my side of the fence during a game.
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Has anyone from the Athleti c
Department ever come over to my side of the
fence to listen?

MR. TAYLOR: That I don't know.

MR. HERZSTEIN: Has there ever
been a situation where one of them stood on my
side and someone else stood on the other side
and they turned up and down the sound to say
well, that's too loud, maybe that's okay?

MR. TAYLOR: They do modulate th e
sound if, indeed, their meters are suggesting
that they are exceeding 60 decibels.

MR. HERZSTEIN: Do you have a
record of what their sound recording
measurements show during the games?

MR. TAYLOR: I can request that.
I don't have it in front of me, but I can see
if T can find it.

MR. HERZSTEIN: If I can s ee that,
because I have been making records and I have
a sound -- a decilbel meter that has been
calibrated by the Wiley Engineering firm. And
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it continues to show the reports tha t I send
to you 1n occasional email messages, which are

well-above the 60 decibel permissible level.

Did vyou ever take me up on my
proposal that we retain an acoustics
engineering expert to advise whether the

speakers could be distributed around the field
and set at a lower volume, so as perhaps maybe
it would happen, maybe it wouldn't, perhaps to
eliminate the objectionable noise at my
property?

MR. TAYLOR: Well, we, 1indeed,
have rearranged the speakers and, indeed, have
done that. Not necessarily with your firm,
but we have done that.

MR. HERZSTEIN: Well, the speakers
at the time Wiley first came out in 19 -- in
2007, the speakers were about 10 feet in from
the boundary of my property or maybe 20 feet
and pointed toward the field, not pointed
toward my property, but plenty of noise came
out the ba ck, that's the noise that Wiley
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measured.
Are vyou saying that the speaker s

have been redeployed since that time?

MR. TAYLOR: That would be my
understanding.
MR. HERZSTEIN: Where have they

been redeployed to?

MR. TAYLOR: Well, they are,
indeed, at the scores table on the fence line,
but pointing in towards the field, so that,
indeed, the sound is omitted going across the
field.

MR. HERZSTEIN: Well, what's just
where they were when Wiley measured t hem. I
think -- well, that 1is getting ou tside the
cross-examination. I was going to suggest you
come down and take a look.

Did you -- on a s eparate noise
issue, did you ever respond t o my suggestion
that you devise a quieter Dbackboard for the
field hockey goals, so they don' t omit a loud
whack sound like a gunshot every tim e a ball
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hits them?

MR. TAYLOR: No.

MR. HERZSTEIN: On this questio n
of use of a field by outside teams --

MR. TAYLOR: Okay.

MR. HERZSTEIN: -— I received a
message from your Penny Pagano informing me
that the National Teams from Argentina versus
the U.S. were going to pl ay an international
playoff of five games on five successive days
on the field.

Do you recall that?

COMMISSIONER MAY: Commissioner, I
wanted to allow this to go to kind of flesh

this out, but I do think a lot of this is

really approaching now testimony. These are
questions of -- 1it's a question to David
Taylor asking about something that -- a

conversation that occurred with Penny Pagano.

Well, I want to be -- allow this
to happen to have some discussion, but T
think, at some poin t, it needs -- this is
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turning more towards testimony, inste ad of
asking questions.

CHAIRMAN HOOD: Let me say this,
Mr. Tummonds. While I agree, but also, at
least for me, and I'm sure some of my
colleagues, I kind of w ant to see how Penny
Pagano, Ms. Pagano worked with the community.

Because we do know her background.

I was kind of interested in
hearing --

MR. TAYLOR: Okay.

CHAIRMAN HOOD: -—- exactly how
that was done.

MR. TAYLOR: Okay.

CHAIRMAN HOOD: So, okay.

MR. HERZSTEIN: Ms. Pagano now
works for the university. Is that right?

MR. TAYLOR: That's correct.

MR. HERZSTEIN: On almost all of
the emails you and I have exchanged since she
came on board about noise have gone to her as
well as you.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

264

MR. TAYLOR: Correct.

MR. HERZSTEIN: Is that right?

MR. TAYLOR: That's correct.

MR. HERZSTEIN: Back to the
question I asked about Argentina versus the
U.S. National Teams for five consecutive days,
that's a pretty big event, isn't 1it?

MR. TAYLOR: Conceivably.
International playoff.

CHAIRMAN HOOD: Seriously, I wa s
more interested in the type of --

MR. HERZSTEIN: Sorry?

CHATRMAN HOOD: I was more
interested in the type of response that you
got. What type of action or what -- of your
concern. How did the wuniversity respond to

you? That's what I wa s looking for out of

your dquestion on cross. I thought such the
line we was going down now. Who won the game
and all that, I -- we don't -- so let's keep

it back within cross-examination.
MR. HERZSTEIN: Well, the games
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took place and with their accompanying noise
and that was that, except for what aftermath
may have remained at my house. Is that right?

MR. TAYLOR: Again, I don't recall
that particular activity, but --

MR. HERZSTEIN: Okay.

MR. TAYLOR: - in the
conversation with Penny --

MR. HERZSTEIN: Have vyou ever
consulted with the neighbors before al lowing
use of the field by athletic teams or groups
outside of AU?

MR. TAYLOR: Yes. But we , indeed,
for example, I send you and Mr. Paul a notice
for like the Juvenile Diabetes games, so that,
indeed, it doesn't disturb you and you can
work around that.

MR. HERZSTEIN: That was a notice.

Have you ever consulted with the neighbors
about the impact on them before you decided to
invite these outside teams to use the field?

MR. TAYLOR: Well, again, Bob, I
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think what we are suggesting is that we have
been working to mitigate appropriately the use
of the field according to the conditions in
the 2001 Campus Plan.

MR. HERZSTEIN: In your terms, you
have been trying and in my terms, you haven't
succeeded. But I just asked you a yes o r no
question about given this existence of this
problem, there comes a time when you set a
schedule for the year and you say well, let's
invite the two national teams to have the ir
playoffs here, that would be a big event for
American University or let's lease the field
to Georgetown for so many days a week.

Before you make those decisions ,
have you ever consulted with the neighbors?

MR. TAYLOR: Yes, I don't k now.
Periodically, for some events, perhaps, but
perhaps for some of them we have not.

MR. HERZSTEIN: Before you make
the decision?

MR. TAYLOR: Correct.
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MR. HERZSTEIN: Have you ever --
can you cite me one exam ple where you
consulted with the neighbors before?

MR. TAYLOR: Well, again, what T
was suggesting 1s 1like for the Juvenile
Diabetes, which is an annual event --

MR. HERZSTEIN: Yes.

MR. TAYLOR: -- we let you know in
advance on that.

MR. HERZSTEIN: You notify us.

MR. TAYLOR: Yes.

MR. HERZSTEIN: That's called for
by the Condition No. 15 in the 2000 Order,
right?

MR. TAYLOR: Right.

MR. HERZSTEIN: Okay. Do you have
bleachers on the Jacobs Field?

MR. TAYLOR: They are very sm all,
but we do have removable ones.

MR. HERZSTEIN: Removable
bleachers?

MR. TAYLOR: Yes.
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MR. HERZSTEIN: Right. Does it
matter 1n terms of impact on the neighbors
whether the bleachers are movable or fixed if
they are full of ©people sitting on them and
shouting and ringing bells and so on? Is it
any of us imp act 1f they are movable
bleachers?

MR. TAYLOR: Well, it's either
that or the 200 people stand, so it's either
they are -- you know, that would be the only
impact.

MR. HERZSTEIN: Right.

MR. TAYLOR: It's just to
accommodate those that come to watch the
matches.

MR. HERZSTEIN: I'm almost done ,
Mr. Chairman. The Office of Planning has

suggested a condition requiri ng AU to create
an enforcement police for activities on the
playing fields. AU's response was that it was
willing to do the following:

"As part of the quarterly
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Neighborhood Liaison Committee process, engage
the neighbors in discussions 1in order to
devise an appropriate enforcement policy that
balances the needs of the uni versity and the
concerns raised by adjacent property owners."

Well, vyou have had a policy for
some time against transmitting objectionable
noise to the neighborhood, haven't you?

MR. TAYLOR: Yes.

MR. HERZSTEIN: Has it worked
satisfactorily?

MR. TAYLOR: Well, again, Bob, you
were the only one that has complained about
it. An d again, as I h ave suggested, with
monitoring and the changes we have made with
athletics carrying decibel me ters and getting
readings, for the most part I think we are
successful, but periodically we might have
spikes that might go above the 60 decibels.

MR. HERZSTEIN: When we called o n
you with the report of the Wiley Engineering
firm, was I the only one?
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MR. TAYLOR: Th at came to meet
that day? Mr. Burk was with you, but I
haven't seen him since and we haven't heard
from him since.

MR. HERZSTEIN: Well, he is a very
quiet fellow. He lets me talk for him. But
Mr. Burk lives right across the street from me
also on the boundary of the campus.

MR. TAYLOR: Right.

MR. HERZSTEIN: And several of his
-- as I have i ndicated to you in
correspondence, several of his neighbors share
the concern also.

But quite apart from that, does it
matter whether I am 100 or whether I'm just
one under the Zoning Regulations?

MR. TAYLOR: No.

MR. HERZSTEIN: And in your --

MR. TAYLOR: No.

MR. HERZSTEIN: - the
university's soul, does it care whether I'm
Jjust one or many?
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MR. TAYLOR: It doesn't matter.
MR. HERZSTEIN: Okay. Thank you
That comment -- that response you made that T

just read from to the Office of Planning
suggestion for an enforcement policy says that
you would be ready to devise an enforcement
policy that Dbalances the needs of the
university and the concerns raised by adjacent
property owners.

Why would you risk burying this
issues 1n the Liais on Committee meetings,
which involve people from all around the
neighborhood on many issues, mostly concerning
student noise and traffic, why would you bury
this issue there, rather than dealing with it
directly with this small handful of neighbors
who are uniquely affected by the noise?

MR. TAYLOR: We can de al with you
on that.

MR. HERZSTEIN: Okay. A nd on the
final phrase, you said "This balances the
needs of the university and the concerns
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raised by adjacent property owners."

Is it your understanding that the
Zoning Regulation creates a balancing test
which would allow the univers ity to c reate
objectionable conditions including loud noise
exceeding the city's noise law 1if it has a
need?

MR. TAYLOR: I' m not sure I
understand your question.

MR. HERZSTEIN: Well, you ar e
balancing the need of the university under the
approach you are suggesting. Y ou are
suggesting we reach a rule of rea son of sorts
that -- a balancing role.

MR. TAYLOR: Well, I think perhaps
the reference would be that with use, the
field 1is one of ou r chief in tercollegiate
venues, that's very important to us, because
we don't --

MR. HERZSTEIN: It's important to
you. But does the zoning law say that 1 f it
is important to you, you can create
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objectionable conditions for the neighbors?

MR. TAYLOR: No. No, that 's not
what I'm suggesting.

MR. TUMMONDS: What is importan t
to the Glenbrook Road Association is the D.C.
BZA. The Court went on to state that the
Board's function is to determine whether
reasonable accommodation has been made between
the university and the neighbors, which does
not interfere with the legitimate interests of
the latter.

So the case law that interprets
what does it mean for objectionable impacts,
what does it mean for th e university and for
neighbors to work together is that there is
this notion of a balancing, a reasonable
accommodation between the two parties.

And I t hink that's what we are
trying to get at, Mr. Herzstein. And so we
absolutely want to work with you, work with
some of your immediate neighbors, but the
notion that the university's interests aren't
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to be looked at, that's not what the case law
says.

That's not what the Zoning
Regulations are about. With regards to spikes
in the specific to decibels, absolutely, we
need to do our best to satisfy those
conditions and we will.

MR. HERZSTEIN: Well, this 1 s a
legal discussion we can get into more about
the interpretation. But under your
interpretation, a neighbor could move in, live
in his house very peacefully for decades. The
university could put a large installation next
door, Dbecause it needs 1it, and suddenly the
neighbor would find Thimself facing very
different and objectionable conditions then.

Is that your interpretation of the
law?

MR. TUMMONDS: No. But I think
what -- in this instance, and Mr. Taylor can
help with me as well, is to talk about over
the vyears 1in consideration of the co ncerns
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expressed by yourself and oth er people w ho
live on the western boundary of the campus,

between the athletic fields and the homes on
Woodway Lane.

The university has engaged in lots
of activities to mitigate the potential -- any
potential detriment conditions. These include
enhanced landscaping and fencing. In addition
to fencing, AU has floodgates 50 feet inside
AU's property to make sure that people aren't
going near Mr. Herzstein's property, that the
cost of this enhanced landscaping and fencing
is, approximately, $250,000.

In addition, we talked earlier
about the removal of the vehicular r oadway
that was previously a thoroug hfare 1in this
area, that was removed. I think the notion,
too, of hav 1ing previously vehicle s, a
thoroughfare, a roadway back there, we think
that 1s mitigating the impacts on those
property owners back there.

MR. HERZSTEIN: We're sort of
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getting into oral argument now, aren't we?

MR. TUMMONDS: But I think you
would have --

CHATRMAN HOOD: Here is what we're

going to do. Here i1s what we are going to do.

MR. TUMMONDS: I be lieve 1it's
accommodation.

CHAIRMAN HOOD: We are going to
let Mr. Herzstein -- you're going to ask the

questions. We're going to give him sound byte
answers at this point. So once you ask your
questions, let's go straight to guestions and
let's ask a question.

We don't need to do rebuttal or
anything else. Let's jus t answer the
questions.

MR. HERZSTEIN: I would like to go
briefly to one or two questions about the
proposed South Hall now. And then I'm going
to go back to some questions abou t the Reeves
Playing Field, the other playing field.

MR. TAYLOR: Okay.
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MR. HERZSTEIN: With regard to
South Hall, am I correc t that you have been
informed for months, indeed years, that the
neighbors on University Avenue and Wo odway
Lane regard the site where yo u propose South
Hall as extremely sensitive?

Since even with a b uffer
landscaping that you have installed, which is
guite nice in many ways, even with that, these
neighbors can see the current dorm, the
Centennial dorm on tha t hill and can see,
especially, the 1lights at night even coming
through the landscaping.

I think -- as I say, am I correct
that for some time we have been informing you
about the fact that that's a sensitive site
for those reasons?

MR. ABUD: Yes, you have info rmed
us of that.

MR. HERZSTEIN: Did those concerns
of long-time neighbors, intensely expressed as
they were, lead you to try to locate the
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proposed dorm on another site?

MR. ABUD: A s I had mentioned
earlier, we have -- the current campus plan
evolved from nearly two years of discussion,
so we h ave proposed re sidents halls on a
variety of sites.

We included So uth Hall at that
particular 1location, Dbecause we think it 1is
appropriate. We recognize it 1is up higher
than some of the surrounding houses, but we
also recognize that the closest house, which
is on Rockwood Parkway is nearly 500 feet away
and most other h ouses are a little more
distant than that.

And we think a combination of th e
distance as well as landscaping can mitigate
views of South Hall.

MR. HERZSTEIN: So you are sa ying
you couldn't find any other alternative site
that would avoid th ese problems? I'm not
saying push it over right next to some other
neighbor, but you couldn't find any other site
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located on your campus in a place that would
not be objectionable to neighbors? You
couldn't find another one?

MR. ABUD: As I said, that -— our
goal was to find the most appropriate sites.
Frankly, except for the Nebraska Hal 1
additions, all of the sites f or housing that
we have pr oposed have been opposed by one
neighbor or another. And so we have had to
make choices about which of those proposals we
brought forward.

MR. HERZSTEIN: All the ones you
proposed. What about the ones you haven't
proposed? Were there n one? I'm asking you
whether there weren't some th at you d idn't
propose 1in the campus where there wouldn't be
objections from neighbors?

MR. ABUD: It's hard to say.
Until we propose them, we don't know if they
will be objected to and s ome of them, vyou
know, we thought there wouldn't be objections
to and we have been surprised when there were.
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MR. HERZSTEIN: Okay. Let's shift
back to the Reeves Playing Field now. In
addition to t he Jacobs Recreation Com plex,
which 1is next to my ho use, next to it down
further adjacent to University Avenu e
neighbors is the Reeves Playing Field, which
is the traditional soccer fiel d of the
university.

MR. ABUD: Right.

MR. HERZSTEIN: Is AU
contemplating any expansion o f the activities
that it holds on that field?

MR. ABUD: It 1is still primarily
the venue for men's and women's soccer and
then all of the track activities, Dbecause
that's where the track 1is.

MR. HERZSTEIN: All right. Are
you contemplating any expansion of that or
enlargement into other kinds of games or other
kinds of activities?

MR. ABUD: Not currently.

MR. HERZSTEIN: Are you
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considering any physical changes to that
field?

MR. ABUD: Only the addition of
some bleachers.

MR. HERZSTEIN: The bleachers?

MR. ABUD: Right.

MR. HERZSTEIN: Why do you need
more seating than you currentl vy have? You
have something like 700 or 800 se ats that you
built some years ago along University Avenue
that face 1n toward the fi eld. And by my
observation, those are rarely ever fi 1led.
Why are you calling for 2,000 more seats?

MR. ABUD: Well, because it w ould
be desirable for the athletics program to have
more attendance.

MR. HERZSTEIN: Have you ever been
down there or has anyone ever done a study of
the attendance level and the --

MR. ABUD: Yes, we —-—

MR. HERZSTEIN: - number of
people who are standing around?
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MR. ABUD: -- do track that.

MR. HERZSTEIN: Pardon?

MR. ABUD: We do track that.

MR. HERZSTEIN: Would vy ou be
willing to make that available to us?

MR. ABUD: I think we can.

MR. HERZSTEIN: I would appreciate
it.

CHAIRMAN HOOD: Mr. Herzstein?

MR. HERZSTEIN: If T could have
that before the next hearing date, that would
be --

CHATIRMAN HOOD: Mr. Herzstein, you
mentioned a few min utes ago that vyou were
almost wrapping up. A bout how many more
questions do you have?

MR. HERZSTEIN: I just have one or
two more.

CHATIRMAN HOOD: Okay. A nd let me
ask this, Mr. Bender, the reason you went last
is because you said a lot of questions will be
fleshed out. Do you have a lot of questions?
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Okay. Okay. Well, let's finish with Mr.
Herzstein and let's see how many. You don't

have a lot of questions. Let's see where you

are.
Okay. I'm sorry, Mr. Herzstein.
MR. HERZSTEIN: Okay. That's al 1

right. So you have done studies or done

surveys to ascertain the need for additional
bleachers on the field?

MR. TAYLOR: Well, again, for
athletics events, you do u se those as -- for
student spirit and campus spirit, so it,
indeed, would be appropriate for us to have
more spectators at men's and women's games.
We do encourage that.

MR. HERZSTEIN: Have you -- well,
all right. We will watch for your studies or
surveys.

MR. TAYLOR: Okay.

MR. HERZSTEIN: But basically, the
reasoning for the new bleachers was that there
is evidence that you need more seating
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capacity for these games that are currently
held on the field?

MR. TAYLOR: And desire for better
attendance.

MR. HERZSTEIN: So your thought 1is
if we build it, they will come? If we build
the bleachers, th en we will get more
attendance?

MR. TAYLOR: Hope so.

MR. HERZSTEIN: You requested
1,000 seats 1in 2001. Wh vy did you request
2,000 seats this year, 10 years later?

MR. ABUD: Actually, we are in the
process of rethinking that an d we will put a
proposal for a lower amount forward probably
in the 500 range next hearing.

MR. HERZSTEIN: Are you willing to
commit to make no changes in the physical
condition or facilities of the Jacobs Field
and the Reeves Field without approval of the
Zoning Commission?

MR. TAYLOR: I' m not sure I
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understand what you are asking.

MR. HERZSTEIN: I started out my
questioning by discussing the fact that after
the 2000 Campus Plan Order came down, without
coming back to this Commission, you made
substantial changes and constructed the Jacobs
Recreational Complex and started a program of
intercollegiate games accompanied by amplified
sound.

I'm asking you whether we face the
same prospect in the next 10 years, that after
this campus plan order comes down, we find
that the one or both fields are being changed
and the use of them is being expanded?

MR. TAYLOR: Well, again, Bob, I
think vyou have overlooked some of t he other
changes that we have made such as removing the
parking, removing the roadway, the landscape,
the barrier.

MR. HERZSTEIN: That wa S all
called for --

MR. TAYLOR: All of these things
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were per the commitment that --

MR. HERZSTEIN: -— by the c ampus
plan.

MR. TAYLOR: -- we made and t hat
we honored.

MR. HERZSTEIN: Right. But I'm

not addressing that, David. I'm addressing
the question of peace of mind. It's somewhat
like the questions David Wils on was a sking
about open space. We get through this hearing
and then we have no ide a what is going to
happen to us.

In his case, he was worried what
happened after 10 years, but I'm asking you if
even for the next 10 years you are willing to
commit to no physical changes o r new
facilities on the Jacobs Field or the Reeves
Field without coming back to this Commission?

MR. TAYLOR: We will consider it

We will take a look.

MR. HERZSTEIN: Okay. When will

you let us know?
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MR. ABUD: We will do that p rior
to the July 14"".

MR. HERZSTEIN: Ok ay. That's al 1
of the questions I have, Mr. Chai rman. Thank
you.

CHAIRMAN HOOD: Okay. Thank you
very much, Mr. Herzstein.

Mr. Bender, if you can come to the
table?

COMMISSIONER SELFRIDGE: Mr.
Chairman, real quick just on -- to finish up
on this. You had a list, M r. Tummonds, of
modifications that were made to the field. Is
that correct? I saw you r eading off the 1list
before.

MR. TUMMONDS: Yes.

COMMISSIONER SELFRIDGE: Could you
submit that for the record?

MR. TUMMONDS: Absolutely.

COMMISSIONER SELFRIDGE: Thank
you.

CHAIRMAN HOOD: Okay.
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MR. TUMMONDS : And before Mr.
Bender shows up, there were a number of
documents that were asked for last time, a lot
of them from the ANC Commissioners. We have--
we assumed some of those would come up 1in
cross—-examination as we did with the Tenley
Plans, so we will submit those now for you en
mass and pass them out to the parties as well.

CHATIRMAN HOOD: Okay. Mr. Bender,
let's get a time of ab out either how many
qguestions or about how long you think your
questions will Dbe.

MR. BENDER: Chairman Hood, if T
can get a response, I believe, sound byte
answers, probably about 20 minutes bal lpark.
If AU wants t o expound on some of their
answers, it could go longer.

CHAIRMAN HOOD: Okay. Well, here
is what we are going to do.

I think we ha ve heard a lot
tonight. We are going to start, unless
someone objects, the Commissioners, unless one

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

289

of the Commissioners objects, I think what we
are going to do i1 s we're going to start with
Mr. Bender, Commissioner Bender on July the
14", so we can go ah ead and obtain any
information.

You know, the mind can only absorb
so much and I think this is a good time for us
to stop and start with Mr. Bender and then
right after vyou, we can get right to the
Office of Planning and DDOT, all right, on
July the 14™ at 6:30.

What I'm hearing now, hopefully ,
DDOT. I'm be ing optimistic that we will get
through all that on July the 14™.

So, Mr. Tummonds, 1f you want to
pass all that up now, so we can get it and put
it —-

MR. TUMMONDS: Yes.

CHATRMAN HOOD: - with our
materials?

MR. TUMMONDS: Yes, absolutely.

CHATIRMAN HOOD: Okay. And let's
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do all that right quick, so we won't have to

do that on the 14,

MR. TUMMONDS: Thank vyou, Mr.
Chair.
CHATIRMAN HOOD: Okay. Thank you.
Don't leave. Make sure y ou get your new
packet, those parties and the ANC
Commissioners.

Okay. With that, hold on, we
haven't closed yet. Hold on a second.

With that, I want to thank
everybody for their participation tonight.
And we will recess until July the 14™. Good
night.

(Whereupon, the Public Hearing was

adjourned to reconvene July 14, 2011 at 6:30

p.m.)
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