GOVERNMENT
OF
THE DI STRI CT OF COLUMBI A
+ + + + +
ZONI NG COW SSI ON
+ + + + +
REGULAR MEETI NG
+ + + + 4+
MONDAY
JUNE 14, 1999

+ + + + +

The Conmission nmet in Hearing Room 220 South at
441 4th Street, N.W, Washington, D.C., at 1:30 p.m, Jerrily
Kress, Chairperson, presiding.

COVM SSI ONERS PRESENT:

JERRILY R KRESS Chai r person
ANGEL F. CLARENS Conmmi ssi oner
HERBERT M FRANKLI N Conmmi ssi oner
ANTHONY J. HOOD Comni ssi oner
JOHN F. PARSONS Comm ssi oner

STAFF PRESENT:

SHERI PRUI TT- W LLI AMS InterimDirector

STEFANI E BROWN O fice of Zoning
VI NCENT ERONDU O fice of Zoning
KENNETH KARKEET O fice of Zoning
VANESSA ATKI NS O fice of Zoning
ALBERTO BASTI DA Office of Zoning
STEVE CORCORAN O fice of Zoning

D. C. OFFI CE OF CORPORATI ON COUNSEL.:

ALAN BERGSTEI N
MARY NAGUEL HOUT

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



CONT-E-N-T-S

AGENDA | TEM PAGE
PRELI M NARY MATTERS 3
ACTI ON ON M NUTES 3

PROPOSED ACTI ON
98- 20 Walter Washi ngton Estates 6
98-21 PUD (Hoffrman) 9
98-16 Corrections Corporation of America 23

REAFFI RMATI ON OF PROPCSED ACTI ON
98- 14 PUD and Map Anendnent 30

RECONSI DERATI ON
99-3Z Comp Pl an 45

FI NAL ACTION 50
STATUS REPORT - OFFI CE OF PLANNI NG 55
OTHER BUSI NESS

BZA 16426 57

90- 3C Ext ensi on 77

ELECTI ON OF OFFI CERS 84

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

P-RROCEEDI-NGS
(1:41 p.m)

CHAI RPERSON KRESS: | call to order our regular
nmeeting for Monday, June 14th. |'mJerrily Kress,
Chairperson. Joining nme this afternoon are Conmi ssioners
Franklin, Clarens, Hood, and Parsons.

First 1'Il begin with prelimnary matters. M.
Pruitt-Wlliam do we have any prelimnary matters?

M5. PRU TT-WLLIAMS: Staff has no prelimnnary
matters, Madam Chair.

CHAI RPERSON KRESS: Thank you. Next | have
Action on Mnutes. | have quite a few changes to the m nutes.
I was going to suggest we postpone the nminutes for approva
until our next neeting and that | have enough time to redo
them Is that all right with ny fell ow Commi ssioners?

I do have a question, by the way, on the 8th
Street overlay. It particularly has me not voting -- not
havi ng participated -- which | did. | just wanted to check
wi th Franklin.

COWM SSI ONER FRANKLIN:  That's correct. | did
not participate.

CHAI RPERSON KRESS: You did not, okay. Are
there any other votes that are incorrect? | have notes on al
of the other issues but |I just wanted to doubl e-check on the
voting and make sure that the voting was correct in the

m nutes as you all reviewed them
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COWM SSI ONER CLARENS: | thought there was an
incorrect vote recorded -- let ne see if |I can find it -- on
the m nutes. Now, are we talking about all the mnutes or are
you tal ki ng about May 10th only?

CHAI RPERSON KRESS: Well, | was tal king about
themall but let's take themone at a time. Any conments on
the May 10th mnutes? | nean, that -- regarding the votes,
have major rewiting for this thing that I would like to hold
off till next nonth.

COWM SSI ONER CLARENS: None ot her than spelling
and typos.

CHAI RPERSON KRESS: Ckay. Anyone el se?

COWM SSI ONER HOOD: Madam Chair, | have a
qgquestion on the June 3rd special neeting.

CHAI RPERSON KRESS: Ckay.

COWM SSI ONER HOOD:  The June 3rd speci al
meeting, nunber 5. It has in here a vote of 5 to zero. |If
I"'mcorrect | think | voted against this piece. | should have
been voted --

COW SSI ONER CLARENS: That's correct. That's

COWM SSI ONER HOOD: -- as opposed.

COWMM SSI ONER CLARENS: There is a 4 to 1 vote.

CHAI RPERSON KRESS: Well, it's interesting. It
says 5 to zero and it doesn't nention M. Hood' s nane.

COW SSI ONER CLARENS: There is al so anot her
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i ssue on the June 3rd and May 20th neeting that both neetings
show the same tinmes and | cannot imagi ne that we woul d have
been so coincidental to have started the nmeeting at the sane
time and end it at exactly at the same tines. So it seens to
me that there's sonething that is not quite right there
Could be, but I think it needs to be checked. It shows 8:50,
the tine that we started --

CHAI RPERSON KRESS: The one was before our

meeti ng which was at about 7, and then the other was at 8:50

after.

COWM SSI ONER CLARENS:  Okay.

CHAI RPERSON KRESS: | will check. That's what
| said. | have major problems with these and so | was

definitely going to rewite these before | bring them back to
you all for approval

Any ot her votes incorrect in the mnutes?
O herwi se with your pernmission | will bring these back at our
next neeting revised for your approval

Wth that, we'll nmove on to Proposed Action
The first is Walter Washi ngton Estates.

MR. BASTI DA: Madam Chai r per son?

CHAI RPERSON KRESS: Yes?

MR. BASTIDA: For the record, ny name is
Al berto Bastida with the D.C. Ofice of Planning. Wth ne
this afternoon is Vanessa Atkins, the Acting Director of the

O fice of Planning.
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In conversation with the applicant, all the
facts and requests that you have were not met. So |'m
requesting that you postpone that decision until the July
nmeeting. Wth the consent of the applicant.

CHAI RPERSON KRESS: You have spoken to the
applicant about this?

MR. BASTIDA: | spoke to the |ega
representative of the applicant as late as this norning at 10
o' cl ock.

CHAI RPERSON KRESS: All right. Well, let's go
over with what we were expecting and what we did receive.

The units with decks, we did receive that
clarification. W did not receive the light fixture
clarification according to nmy old notes, and we did not get
any findings of fact -- although that's only a request.

MR. BASTI DA: Right.

CHAI RPERSON KRESS: We did not get findings of
fact, conclusions of |law, and the decision, and we did not get
executed covenants.

MR. BASTIDA: That is correct. And also
woul d I'ike the applicant to resubnit the plan in which the
houses that decks coul d be added shaded nore clearly because
the print is not clear enough

CHAI RPERSON KRESS: All right.

MR. BASTI DA: Because renenber, you requested

that al so
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CHAI RPERSON KRESS: Yes. Well, that's the one
thing that I --

UNI DENTI FI ED: -- clarification. | thought we
had gotten that.

CHAI RPERSON KRESS: We did. That's --

MR. BASTIDA: We did, but if you | ook at the
print it's not really totally clear how that is. | would Iike
that it woul d be darker so there is no doubt about the ones
that are intended to have the possibility of a deck

CHAI RPERSON KRESS: Fel | ow Commi ssi oners, was
t here anything el se that you required?

COWM SSI ONER PARSONS: The | andscape pl an that
we had spoken about --

MR. BASTIDA: | thought the |andscape plan was
submitted for the revised area, but | would make sure that in
fact, that's the case. It was submitted to me and | thought
it had been submitted for the record.

COWMM SSI ONER PARSONS: It nay have been but it
didn't seemto make it into our packages for the weekend. So
if we could just nmake sure for next nonth?

MR. BASTIDA: Yes. We will make sure that in
fact, all that is in the record.

COVMM SSI ONER PARSONS:  All right.

MR. BASTI DA: Thank you.

CHAI RPERSON KRESS:  Commi ssi oner Hood, does

that take care of your concern?
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COVM SSI ONER HOOD:  Right. The parking
agreement wasn't as specific but | don't think | want to as
tedious. | think what will happen is when they do the
Honeowner's Associ ati on piece the parking issue hopefully wll
be taken care of.

MR. BASTI DA: Yes, but you have -- it has to be
put in such terns that in fact that would be the case for the
detail of it, not for institutionalizing it.

COWM SSI ONER HOOD: Right. Well, that's not
why |'mgoing to prolong that and keep asking about it because
| believe once that's established the honeowner's associ ation
will deal with it accordingly. It's in the covenant.

MR. BASTIDA: That is correct, yes. But the
details are left to themto see how -- will this function

COWM SSI ONER HOOD:  Ckay.

CHAI RPERSON KRESS: Any ot her conments
regardi ng the Walter Washi ngton Estates?

COWM SSI ONER FRANKLI N:  Madam Chair, |'mjust
curious as to why it has taken so long to have themrespond to
it. | thought it was a pretty clear request. Mybe M.

Basti da can --

MR. BASTI DA: There has been a couple of
i ssues. There has been sickness, vacation time, and al so that
in fact, the second phase hasn't begun and this is the third
phase. So it's on such a critical path, accordingly there has

been a slippage here and there. And it cannot be pinpointed
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to one given individual organization

COWMM SSI ONER FRANKLI N:  Thank you.

CHAI RPERSON KRESS: Thank you. Hearing nothing
more I'l11 nmove on to 98-21, which is the PUD and Map Amendment
for the Hof fman Project.

MR. BASTI DA: Madam Chai rperson, the applicant
subnmitted the four itens that you' ve requested to be added for
the record, which were the issue about the w sterias, the --

CHAI RPERSON KRESS: |'msorry, the -- and
think that's -- could we bring that forward or have soneone
put it on the stand for us and bring it closer for discussion
pur poses?

MR. BASTI DA: The second point that | was going
to make is the palette that has been resubmtted, and that way
you can make a decision one way or another regarding the
pal ette.

Thirdly is the outline of the view fromthe
park for the National Park Service, and another is a letter of
the Nation Park Service; in fact, stating that they are
working with the applicant and they have revi ewed sone worki ng
drawi ngs and basically have a basic agreenent.

Subsequent to that, the applicant has had other
meetings with NPS and is revising the working drawi ngs to
accommodate NPS in their request. So | believe that all the
items that the Conm ssion requested have been submtted for

the record.
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CHAI RPERSON KRESS: | believe so, too. As |
checked nmy notes and records, | believe we do have al
informati on we requested. So with that 1'Il open it up to
di scussi on by the Comnri ssioners.

COWM SSI ONER FRANKLI N:  For the record, Madam
Chair, | have read the transcript of the one hearing that I
nm ssed so |'m prepared to participate.

CHAI RPERSON KRESS: Terrific. Thank you for
putting that on the record. Discussion, questions and
di scussion on the case?

COVMM SSI ONER HOOD: | just wanted to put on the
record, | believe the ANC is going to support this project.
They think it's a good project and they're ready to nove
forward and | just wanted to put that on the record.

COWM SSI ONER CLARENS: Wel |, Madam Chai r per son
toinitiate a discussion, | find a lot of merit with this
application. | think that it is a project that will enhance
that portion of Wsconsin Avenue. The relief or the
additional items that are requested by the applicant seemto
have been justified on the basis of what the building would
contribute to the city as a whole and to that particular area
in particular.

Each is related to views which I'msure will be
raised. | think that in my mnd, are nitigated by the fact
that an urban park is an urban park and that Fort Reno is such

a park, and that there is evidence all surrounding while you
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wal k Fort Reno, all the presence of the city around you, and
t hat whatever additional inpact this building will bring to
Fort Reno are counteracted by what the building will bring to
W sconsi n Avenue at that point.

So it seems to ne that it is a case of
bal anci ng which is exactly what we're supposed to do, and in
this particular case | find that what is positive outweighs
any negatives that the building mght have.

CHAI RPERSON KRESS: Thank you.

COWMM SSI ONER PARSONS: | find the new exhibits
that we just got, very helpful. That is, it shows that the
exi sting trees, nobst of which -- excuse nme, all of which are
on park service property -- that is, there are two parks here.
There's the Fort Reno Park and then the Triangul ar Park. And
they will all be preserved in the restoration of that park and
Tri angul ar ParKk.

That is building will not be visible from Fort
Reno in the sumer. It will be in the winter but on bal ance
think I would agree with nmy coll eague, M. C arens, on the
benefit to the comunity, and therefore would support this
application.

CHAI RPERSON KRESS:  Commi ssi oner Franklin.

COWMM SSI ONER FRANKLIN: | concur with the
previ ous statenments and | just wanted to find out from M.

Cl arens whether he feels that the alternative col oration

sanples are to his satisfaction since he requested them They
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| ook quite handsome to ne.

CHAI RPERSON KRESS: Well actually, as | read,
think the applicant even stated they |iked the new design
better, and | personally do. \What is your sense?

COWMM SSI ONER CLARENS: | am very happy you do.
When | saw the pictures over the weekend | said, aagh, what a
m stake. But nowthat | see the real materials | could
concur. | think that this direction and if the architect is
happy, | think that that's fine.

COWM SSI ONER PARSONS: | think our Order should
reflect the continuing discussions with the Park Service
because we really don't have an approved plan at this
juncture. | think it represents a nonetary conmtment that is
sufficient to qualify as an amenity.

CHAI RPERSON KRESS: | agree. Did you have any
comment s, Conmi ssi oner Hood?

COWM SSI ONER HOOD:  No, | said themearlier, |
think. | concur with the reset of ny coll eagues.

CHAI RPERSON KRESS: | would like to then go to
the finding of facts and concl usions of |aw and the decision
| agree. | don't think the Park Service has been
appropriately addressed but | have a concern on page 17 about
the m nor adjustnents to the facade, wi ndow and cornice
detailing. That's pretty najor and that is of sonme concern to
me. | don't knowif it's of concern to anyone el se.

COWM SSI ONER FRANKLIN: | saw that |anguage,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Madam Chair, and | think we need to tinker with it.

CHAI RPERSON KRESS: And |'m not saying we have
to do it today, but otherwise in that, | think we have two
i ssues that are not dealt with conpletely and that's nunber 7
-- that's nunber 8B and then nunmber 7 deals with the Park
Service and | think we need a little additional informtion
regarding what will be done with the finalization of the Park
Service agreenent.

So with those two notes before an agreenment we
need to tighten up what we will allow as a m nor adjustnent
and tighten up regarding the Park Service; otherw se,
basically |I find the findings of fact, conclusions of |aw, and
decision to be pretty adequate.

MS. PRU TT-W LLI AMS: Excuse ne, Madam Chair.
In reference to the Park Service, do you have direct |anguage
that you'd like to see?

CHAI RPERSON KRESS: No, |'m not prepared to --
| just heard that from Conm ssioner Parsons and --

COWM SSI ONER PARSONS: Let's go then, to nunber
7 on page 17.

CHAI RPERSON KRESS: That's where | am

COVMM SSI ONER PARSONS: | think it should say in
general accordance, so that they are not facing the Zoning
Adm nistrator with two plans. And we should reference the My
14th letter fromthe Acting Superintendent, Cynthia Cox.

Somewhere -- | can't put it in the sentence, but if we can
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just reference that, because it technically is an anendnent to
the plan that's referenced.

CHAI RPERSON KRESS: |I'msorry, we'll try to
speak as loud as we can. Unfortunately, our microphone system
is not working. We will try to keep our voices up

COWM SSI ONER FRANKLIN: | have this question,
M. Parsons, just hypothetical for the moment. Suppose they
were to give the Park Service a certain anmount of noney and
just told the Park Service to re-landscape it in accordance
with their own desires? Wuld that be satisfactory?

COWM SSI ONER PARSONS: That has proven to be
problematic in the past. | won't go into the details, but it
has. The devel oper usually is anxious to enhance the park and
we somretimes don't nove fast enough for them That is,
they' re concerned about marketing their amenity and -- was
t hat behind --

COWM SSI ONER FRANKLI N:  When | saw the letter
fromthe Park Service | thought there was going to be a | ot of
to and fro before this thing ever --

COWM SSI ONER PARSONS: No, | think they're
fairly close, as | understand it.

MR. BASTIDA: Yes, M. Parsons, if | may? They
are fairly close but there still is alittle tinkering with
the details, so you are going to state that it generally neets
with the letter dated the 14th. | mean, no --

COW SSI ONER PARSONS: The exhibit of the plan
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and the Park Service coments, and then --

MR. BASTIDA: But they are in conmpliance with
that, so --

COWM SSI ONER PARSONS:  And | use the word
"general" so that the Zoning Adm nistrator has sone gui dance
when it cones times for pernmit.

MR. BASTIDA: And that way they can negotiate
with NPS to make sure that they do everything that NPS -- or,
try to accommopdate NPS. Thank you.

COWM SSI ONER CLARENS: So Madam Chai r per son
how are we going to deal with this request or these findings
or these requests for flexibility on the wi ndow and cornice
detail i ng?

CHAI RPERSON KRESS: | basically don't feel we
shoul d be giving themthe flexibility to the w ndow and
cornice detailing fromour experience in the past. | think
the flexibility to shift the location of the doors to the
retail uses is a reasonable request.

COWM SSI ONER CLARENS: But the appearance of
retail frontage --

CHAI RPERSON KRESS: | have a problemwi th that.

COWM SSI ONER CLARENS:  You have a problemwith
t hat ?

CHAI RPERSON KRESS: | nean, | --

COWM SSI ONER CLARENS: | concur. And the

process woul d be then, that they conme for nodification? Once
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CHAI RPERSON KRESS: A minor nodification.

COW SSI ONER CLARENS: A minor nodification,
which is relatively routine.

CHAI RPERSON KRESS: |f they decide they need to
do something different. W're going to give themthe
flexibility to -- it's nmy advice that we give themthe
flexibility to shift the | ocation of doors and retail uses,
but that if they really want to change the appearance of the
retail frontage or the wi ndow and cornice detailing, then they
need to cone back to us for mnor nodification

COWMM SSI ONER FRANKLI N:  Unl ess they can suggest
| anguage that's a little bit nore specific than this. | nean,
I don't know what "appearance" neans in this context.

CHAI RPERSON KRESS: | don't either. And | was
all right with the location of all the interior components
because it did not in any way deal with the exterior. Item 6A
was fine; it was 6B that was left too | oose.

COWM SSI ONER CLARENS: Yes. And Cis also.

CHAI RPERSON KRESS: Well, | don't know what
your preference is.

COWMM SSI ONER CLARENS: It's the nunber of
units; it's not the square footage of residential space.

CHAI RPERSON KRESS: Exactly. And | could,
personally, if a certain kind of unit was marketing better

than another type of unit | could see that a different |ayout
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m ght be appropriate as long as it didn't affect the exterior.

COWM SSI ONER CLARENS: That's right.

CHAI RPERSON KRESS: Dependi ng on what --

COWM SSI ONER CLARENS: | don't have a problem
with that.

CHAI RPERSON KRESS: All right. Then | m ght
ask for a motion for approval of 98-21, the Map Anendnment 4725
- 4727 W sconsin Avenue, NW, fromC2-Ato C2-C for Square
812 and 817, lots 807, 812, and 817, in accordance with the
findings of fact, conclusions of |aw, and decision in general
accordance as it has been submitted to us by the applicant
with changes both to what is noted under "Decision" as 16-B
and number 7, which we will rewite and will of course, be
returned to the Conmission for final action.

Is there such a notion?

COWM SSI ONER FRANKLI N:  So noved, Madam Chair.

COVM SSI ONER HOOD:  Second.

CHAI RPERSON KRESS: All those in favor signify
by sayi ng aye.

(Chorus of ayes.)

Opposed?

(No response.)

M5. PRU TT-WLLIAMS: Staff will record the
vote as five to zero to approve. Mdtion nmade by M. Franklin
and seconded by M. Hood.

CHAI RPERSON KRESS: Thank you. Wth that,
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we'll nove to 9808, the Text Amendment Update of the Child
Devel oprment Center regul ations.

MR. BASTI DA: Madam Chai r person, you have
received the O fice of Planning Hearing Summary on My the
3rd. | think it's pretty clear and concise, and if you want
me to go over it I'Il be glad to do so.

CHAI RPERSON KRESS: No, we already did |ast
meeti ng.

MR. BASTI DA: Yes, right.

CHAI RPERSON KRESS: The reason we didn't vote
| ast neeting is we were asking OP to get in touch with the
organi zations that have expressed concern about this
| egi sl ati on.

MR. BASTI DA: Right.

CHAI RPERSON KRESS: And it is our understanding
that OP was going to do that and get back to us.

MR. BASTIDA: That is correct. How would | put
it -- the Ofice of Planning has tried to establish that
comuni cation. Unfortunately, it was not successful in doing
so. But we contact them and they were supposed to call us
back, and that was not done.

CHAI RPERSON KRESS: Have you spoken, or should
we postpone this to another nonth?

MR. BASTI DA: David was supposed to then --

CHAI RPERSON KRESS: Yes, David was the one who

was supposed to be in contact with them
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MR. BASTIDA: Right. And he will have further
details of those conversation or lack of it, but there was not
any affirmation or opposition to it. But if you' d like to
postpone it for another month we'll have no objection to do
so.

CHAI RPERSON KRESS: |If we can nmake it, if David
could possibly -- and I know we've had a | ot going on this
month -- but if David could possibly make this a priority so
that one way or another we have had conmuni cati on and they
have said they don't have time, aren't interested, or
what ever. But that there is definitely conmmunication
est abl i shed.

MR. BASTI DA: What | woul d suggest, Madam
Chairperson, is we will provide the Iist of all the calls that
were made and the date that they were made. And that way, if
there was no answer, you're aware in fact, what took place.

CHAI RPERSON KRESS: All right. That would be
very hel pful. Thank you.

MR. BASTI DA: Okay, thank you

CHAI RPERSON KRESS: Col | eagues, is that in
agreement with everyone?

COWM SSI ONER HOOD: Madam Chair, | just have a
question. Have we discussed the 24-hour limtation question I
was readi ng? Have we resolved the tinme linmtation?

CHAI RPERSON KRESS: | thought we had. |f you

woul d like to open it up?
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COW SSI ONER HOOD:  No.

CHAI RPERSON KRESS: Wy don't we wait until
next nonth anyway, when M. Col by is back and comuni cation
has transpired, and we'll go ahead and discuss it then, if
that's all right.

COWM SSI ONER HOOD:  Ckay.

CHAI RPERSON KRESS: Since we do have quite a
bit today.

The Corrections Corporation of America.

COWM SSI ONER PARSONS: Madam Chair, let the
record reflect that I'"mleaving the roomas part of my recusa
in this case

CHAI RPERSON KRESS: | hope we see you this
afternoon. Thank you.

MR. BASTI DA: Madam Chai rperson, the O fice of
Pl anni ng doesn't have anything else to proffer at this tinme.

CHAI RPERSON KRESS: Thank you. Wth that |
woul d nove to discussion regardi ng 98-16.

Conmi ssi oner Clarens, would you like to begin?

COWM SSI ONER CLARENS: Madam Chai r per son,
have reviewed with great care all of the material and the
testimony that was presented to us in this case.

I also have gone to the regul ation for guidance
in making this decision. And | would propose to the
Conmi ssion that we need to |ook at this application on the

basi s of sound planning principles and that | have | ooked at
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two items in the regulations in the plan review procedures,
Chapter 24, dealing with plan unit devel opment and both item
2400. 3 and 2400.4 gives the basis under which we can begin to
deal with this issue.

Under 2400.3, the regulations talk about the
Commi ssi on undertaking a public reviewin order to eval uate
the public benefit offered in proportion to the flexibility or
i ncentive requested and in order to establish a basis for |ong
term public control over the specific use and devel opment of
the property.

Under 2400.4, it says that while providing for
greater flexibility in planning and design that may be
possi bl e under conventional zoning procedures, the plan unit
devel opnent process shall not be used to circunvent the intent
and purposes of the zoning regulations, nor to result in
action that is inconsistent with the conprehensive plan

I think that the principal work here is what to
do with land that is adjacent to the waterfront and what is
t he sound pl anning use for land that is adjacent to the
wat erfront and this Comm ssion and sound planning principle
i ndicates that waterfront property should be used in a manner
that allows for transparency between the conmunity and the
waterfront, that a | and shoul d be devel oped on the waterfront
property in such a way that the city participates on a mgjor
asset of the community which is its waterfront.

So on the basis of that | have great difficulty
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with this application because it introduces a use in
waterfront, in a major elenent of the waterfront of the city
that is by its own definition a barrier to the use of this

I and for public use and for this interaction between the city
and the waterfront.

And on the basis of that | would reconmend
deni al of this application

CHAI RPERSON KRESS: Thank you. Conm ssioners?
Commi ssi oner Franklin?

COW SSI ONER FRANKLI N Madam Chair, |'d like
to expand a bit on what M. Cl arens has said because
basically concur with the thrust of his conments.

Every zoning action has to have a basis in
pl anni ng, otherwise it's arbitrary and capricious and planni ng
and zoning together seenms to me you need to take a | ong view
of what land use is best able to serve the community over a
long period of time. Fifty years fromnow, the decision to
permt this to be converted from open space and recreationa
uses be regarded as the right decision

The Applicant in its post-hearing subm ssions
has all but asserted that we should ignore any planning
considerations in reaching our decision. Wile it is true
that |egislation has been enacted to renove the role of the
Nat i onal Capital Planning Comni ssion from decisions by the
Federal Bureau of Prisons in this matter, that |egislation in

ny view has not preenpted the jurisdiction of this Comm ssion
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nor has it granted the Bureau of Prisons the right to preenpt,
override the authority of the District Governnent or this
Conmi ssion in the location of the site for a correctiona

i nstitution.

Now in evaluating howto |ocate and size a
facility of such comrunity inmportant, a planning process m ght
have taken place which woul d have accessed the need to find
the appropriate site criteria, inventoried the possible sites
and assuming a particular site could be identified, develop a
concerted neans of site acquisition and devel opment.

It is possible, but not altogether certain that a site within
the District of Colunmbia would be so identified.

In ny view, the public and this Conm ssion has
been severely handi capped by not only the absence of any
senbl ance of such a process, but by |ack of know edge of
alternatives that may be under consideration by the Bureau of
Pri sons.

If proximity to |oved ones is of vita
i nportance to those who are incarcerated and there's no doubt
that it is, we have no way of know ng whether another
| ocati on, perhaps one not as proxi mate as Oxon Cove, but stil
accessible, is arealistic alternative. W've been presented
with an all or nothing choice and in this regard the Applicant
states that the legislative elimnation of review by NCPC
i ndicates an intent that the facility nust be | ocated within

NCPC s jurisdiction
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I think we can interpret that law to sinply
void NCPC s review authority for a facility that m ght be
| ocated within its jurisdiction

So instead of a process that mi ght have taken
pl ace that | have described, | have had to search for a
pl anni ng predicate for this decision through other means. For
me, that planning basis starts with the conprehensive plan
whi ch defines the site as open space for recreational purposes
owned by the Federal Government.

We have been told, in addition, by the Mayor's
O fice that this particular devel opment would chill econonic
devel opnent in the vicinity of the Oxon Cove site and |'ve had
occasion to review the Federal Cl ean Water Action Plan
announced by President Clinton in February 1998 and reaffirned
by EPA in Novemnber of |ast year, to assure that the Nationa
Capital Region's water quality is maintained.

That policy lints devel opnents of new federal
facilities on federal lands to already devel oped areas instead
of open space land. So | have to conclude that if the Bureau
of Prisons had proposed this site itself, it would be in
viol ation of the President's Clean Water Plan. And of course,
the Ofice of Planning has opposed the site.

So in brief, there isn't a scintilla of
pl anning indicia as the premise for the change of this from
open space to M as requested. The National Park Service,

m ght add, probably hasn't been the greatest steward that it
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nm ght have been, but whatever deficiencies there have been and
the stewardship can be renedi ed over tine, and that woul d not
be possible if we converted this to M zone.

So ny feeling is that | cannot even cross that
i medi ate threshold to consider the other aspects of the
matters presented to us. | don't think that an economnic
devel opnent plan or a planning process of any sort that | can
contenpl ate woul d have designated this particular site for
this use.

CHAI RPERSON KRESS: Thank you. Conmi ssi oner
Hood?

COWM SSI ONER HOOD:  Madam Chair, our charge as
Conmi ssioners is not to be inconsistent with the conp. plan
The conp. plan is developed with the help of community groups
such as the ANC, civic groups. | believe the opposition is
great and I will admit that |1've toiled with the opposition
I went back and forth and it was a rather decision when we
wei gh the pros and cons with the visitation piece, what not.
But | believe the ANCs and the civic groups have made their
positions well known and that we give themthe great weight
that they are accorded by | aw.

D.C. residents have the right to mold and plan
t he surroundi ng nei ghborhoods in which they live. So | don't
bel i eve we shoul d shove anythi ng down the conmunity's throat.
I will be voting in opposition of this PUD

CHAI RPERSON KRESS: All right, thank you. |Is
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there a nmotion regardi ng 98-167?

COWM SSI ONER HOOD: | will make a notion that
deny 98-16 for all the reasons nmentioned previously.

CHAI RPERSON KRESS: |Is there a second?

COWMM SSI ONER CLARENS: | will second that
not i on.

CHAI RPERSON KRESS: Any further discussion?
Al'l those voting to deny 98-16 signify by saying aye?

( AYES. )

Opposed? Would you record the vote, please?

M5. PRU TT-WLLIAMS: Staff will record the
vote as 4 to O to deny the application of 98-16.

Motion made by M. Hood and seconded by M.

Cl arens.

CHAI RPERSON KRESS: Thank you

Next on our agenda -- and |'m not sure what to
call it -- a reaffirmtion. It has to do with the Sol ar
Bui l ding, 98-14. It came to our attention after the vote at

our last neeting, that in fact, several pieces of information
had come into the files in accordance with the tinefrane of
April 28th, if | recall. Yes.

And we had not had themin our packet at the
time that we made our decision and so we had not reviewed
those letters prior to our vote. And then subsequently, Ms.
Mtten, and correctly so, noted from our discussion that we

were obviously mssing sone materials. And so we have now
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given themto you and you have themin your packet.

And basically what | wanted to ask is if anyone
cares to re-open the case to re-di scuss or wi shed -- think
nore sinply, does anyone wi sh to change their vote with the
new i nformati on that has come to us?

COWM SSI ONER PARSONS:  Madam Chai r man
procedurally -- |I'manxious to talk about this -- but
procedurally, is it a circunstance where sonmebody on the
prevailing side needs to open the record? | mean, we've now
al l owed these things to cone into the record

CHAI RPERSON KRESS: No, we haven't all owed
them they were already there. W nade a mistake by -- there
was a staff error by not giving it to us -- | actually had
seen them There was a staff error that when the package got
put together on the weekend it wasn't in your package.

COWM SSI ONER FRANKLIN:  But M. Parsons is
correct, that sonebody on the prevailing side | think, has to
do the reconsideration

COWMM SSI ONER PARSONS: Even though we all acted
wi thout this information, so then why is it before us?

COWM SSI ONER CLARENS: Well, it's to perfect
the record. | mean, we've made a decision based on inconplete
mat eri al that should have been properly before us. So the
question then becomes, now that we have been presented with
the material that we should have had at the time that our

deci sion was nmade, does this new material -- new to us but
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shoul d have been presented -- nakes any difference?

CHAI RPERSON KRESS: Al an, our corporate
counsel, had advi sed us and he appears not to be here.
don't know if Mary is prepared to speak. Wen | brought this
to corporation counsel's attention -- would you |like to speak
to this or should | speak fromwhat Alan told nme?

Okay, is he there? Yes, | would very nuch |ike
to talk to Alan. Procedurally, | spoke to himregarding this
issue and | would Iike himto advise us.

Alan, this is regarding the issue of the Sol ar
Bui |l di ng and the coupl e of pieces of information which were
filed on time but were not appropriately in our package the
weekend that we reviewed the information and that we now all
have. In my discussions with you it appeared that, unless
soneone wanted to reopen the record after reviewi ng them we
did not need to do anything.

I don't want to put words in your nouth. Wuld
you m nd speaking to the issue? | take back everything
said. You advised us on what we should do. W had a couple
of letters that were duly -- and | doubl e-checked -- were
stanped in within the April 28th timeframe but because of a
staff error, was not included in the package that we revi ewed
over the weekend.

MR. BERGSTEIN. Then they're in the record?

CHAI RPERSON KRESS: They're in the record. W

don't need to reopen the record?
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MR. BERGSTEIN: That is correct.

CHAI RPERSON KRESS: And we don't want to reopen
the record. W have everything in the record we need.

MR. BERGSTEIN:. | agree. They're in the
record. The fact that they may not have been in our packet
but you have them now, doesn't relate to what's in the record.
What's in the record, it was tinmely filed with this office for
the tine period provided, and that beconmes the record. The
rest is a matter of delivery to you. You know have it
delivered, it's going to be part of your deliberation, so
you're going to be deciding it on the record. So everything
is appropriate.

COWM SSI ONER CLARENS: No, but Alan, the issue
is that we already made a decision. This is an itemthat has
al ready been voted on. So we've already voted and the vote
has been recorded and a decision has been made. But now we
realize that that decision was based on inconplete materi al
So now the question is, to perfect the record, the vote by --

CHAI RPERSON KRESS: Do we need to take another
vot e?

COWMM SSI ONER FRANKLIN: It seens to ne, if |
can suggest it, that the prevailing side could nove to
reconsi der on the grounds that their vote would be different.
O herwise, | don't see how procedurally you can reopen the
matter.

MR. BERGSTEIN: | would prefer to discuss this
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privately,

but if you want nme to

(i naudi bl e). Your choice.

discuss it with you publicly

I think that if you've all reviewed the

material and if one of you believes that it's appropriate to

reconsi der

on the prevailing side.

about this

nmotion to reconsider

the matter, that would be a nmotion you could nake.

COW SSI ONER PARSONS:  But it woul d have to be

but I'mon the |osing

O herwise, |'mvery anxious to talk

side of the vote.

MR. BERGSTEIN: Well, if you want to nmake the

because you wish to argue to the other

Conmi ssi oners that what you have read changes the merits of

the case, then what you need to do is to request the

Commi ssi oners to reconsider

the matter based upon the new

mat eri al, and argue why you think the new materials merits

their consi

deration. Then the Comm ssion will have to vote on

t he question of whether or not to reconsider the vote based

upon the materials that were reviewed. And then if they vote

to reconsider then you'll have a

second vote

COWM SSI ONER FRANKLI N:  But if we knew t hough

at the outset that no nenber of the majority wishes to

reconsi der,

the --

that the vote is not

goi ng to change even though

MR. BERGSTEIN: But what |'m suggesting is that

at | east a menber who now has these materials before himin

the record

that was not before you, can at |east request the

opportunity to argue to you that

(202) 234-4433

it would be appropriate for
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you to reconsider the matter by making a notion to reconsider

Then you could take a vote as to whether or not
that's appropriate. You won't be actually discussing the
merits based upon -- it's a question of whether or not to
reopen the matter based upon the receipt of new material. And
then if the majority felt it doesn't change your mind, then
you woul d deny the nmotion to reconsider. You won't even
actually debate the nerits of it as affected by the materials
that's been provided.

The only question is whether or not to
reconsi der the matter. And what |'m suggesting is, | think a
menber could under these circunstances, at |east nmake the
procedural notion to have you reconsider, and then you can
deci de that upwards and downwards. And if you decide
downwards that's the only discussion

I f you deci de upwards then you do have a second
vote, taking into account the new material. That's what |I'm
suggesti ng.

COWM SSI ONER CLARENS: So Madam Chairperson, it
seens to me that the thing to do is, in the absence of none of
t he Conmi ssioners -- | don't know that for a fact, that that's
the case -- but in the absence of none of the Conmi ssioners
that have voted for this application nmaking a nmotion to
reconsider, then the only thing is for M. Parsons who voted
agai nst the application, to ask us to reconsider. That's what

you' re sayi ng?
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MR. BERGSTEIN: That's what |'m sayi ng.

COWM SSI ONER HOOD: M. Parsons, if you neke
the notion I'Il second it.

COWM SSI ONER PARSONS:  |'m not sure we're able
to do that. That is, the prevailing side is the only one that
can nmake a notion for reconsideration

CHAI RPERSON KRESS: That's what | was saying --

COWM SSI ONER FRANKLI N:  Under Roberts' Rules --

COWM SSI ONER CLARENS:  Yes, but what has been
said is that M. Parsons can make an argunent to the
Commi ssion for making a notion for reconsideration. You're
not meking a notion for reconsideration but you night say,
this material --

CHAI RPERSON KRESS: To convince us to change
our mnds again, so that --

COWM SSI ONER PARSONS: Let ne just argue this.
It is inmportant for this Conmission to go on record in
response to an ANC. W did not do that because we didn't have
it before us. The ANC has brought forth a position, and |I'm
not here to argue what's init -- we'll do that in a noment,
hopefully -- that we should, in order to develop the findings
of fact and conclusions of |law and a decision in an
appropriate way, this docunent has to be dealt with. It can't
be dealt with by sone other nethod. That's the reason | would
urge you to at | east have a brief or extensive debate on this

matter.
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COWM SSI ONER HOOD:  Madam Chair, | would concur
with M. Parsons that as no fault of the subm ssions that cane
inlate, as a fault of ours, | would like to see it
reconsi dered too, so we can have that information before us
before we even rule to nake a decision -- well, reconsidered,
rather. We've already nade a deci sion

MR. BERGSTEIN: Has there been a witten order?

CHAI RPERSON KRESS: A written order has not
been --

MR. BERGSTEIN: Because as |'ve indicated,
under the ATA -- this is a contested case?

CHAI RPERSON KRESS: Yes.

MR. BERGSTEIN: Under the ATA the witten order
is the final order. And this new material will be before you
when the witten order is signed and can in fact, be discussed
as part of the witten order

COWM SSI ONER CLARENS: That is correct. And
that is why -- | mean, that's exactly what we're talking
about. but because of the argument that M. Parsons has nmade
that this is froman ANC to which this Comm ssion is obligated
to give great weight, which means that it must consider the
argurments made by the ANC i n maki ng our deci sion

I ndependence was always -- in ny experience, |
don't know is always -- but we have discussed in public, the
argunent made by the ANC, whether in favor or against a case.

So what M. Parsons is arguing, and M. Hood is willing to
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make a notion as one of the nenbers who voted --
CHAI RPERSON KRESS: No, he voted not --
COWM SSI ONER CLARENS: Gh, he's on the sane
vote? Oh, | see, | see. So he cannot nmake the notion. |
see, | see. He cannot make the nmotion. GCkay well, but in any
case, the argunent that M. Parsons has made is that we should
publicly discuss the issues raised by the ANCin order to
conplete the record. But you nmight disagree, | don't know.
CHAI RPERSON KRESS: Well, let ne just nake a
point. First of all, these issues, no matter how we fee
about them both of these issues -- | nean to ne, in all of
the informati on that has cone forward, these are the sane
i ssues that we have discussed in that throughout the whole
process.
COW SSI ONER CLARENS: Correct.
CHAI RPERSON KRESS: | don't see -- personally,
| don't see any information that we have not discussed or
eval uated as a part of the process. So | have a question as
to how hel pful, other than to reopen it and redo the
di scussion, | don't see that this is new information
COWMM SSI ONER FRANKLIN: It is not new
i nformati on and we have addressed these issues, and | presune
that the order will al so address these issues as persuasively
as we can, and we will give great weight to each of them So
| feel if there was something new here that we weren't aware

of before, new issues, | night feel differently.
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i ssues. |

COWM SSI ONER HOOD: |

t hi nk we do have sone new

think that there were five unresol ved i ssues and

they settled on three, and | think you have two that are stil

out st andi ng.

COWM SSI ONER FRANKLI N

And we knew t hat.

CHAI RPERSON KRESS: We knew t hat.

COW SSI ONER HOOD:  Ri

headway. | mean, you know, in all f
submitted on tinme. | just think we
reopen it.

COWM SSI ONER PARSONS:

ght, so there was sone
airness, this was

need to reconsi der and

I"mtrying not to stray

into the argunent, okay, but the anpbunt of time we spent to

arrive at a 3-2 discussion, seening

y it was a debate between

mysel f and the rest of you on how we could rezone this

property to protect SP. And | think the Chair was back and

forth on that.

And | think | was handi capped in that

di scussion by not having the support

of the ANC to share with

you. Because the very discussion we were having was 20 feet

versus 45 feet. And | think my argument would have been

strengthened if I'd known this was

|l eave it at that.

If there's nothing in

n the record. And I'Il1I

here that's going to

persuade you otherwi se, we'll nove on. But | feel troubled by

t hat .

(202) 234-4433

COWM SSI ONER FRANKLI N

We did have a
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di scussi on, Madam Chair, about the extent to which the PUD, a
full approval would actually change the underlying zoning.
And | think in connection with other cases we've had sone
illumnation of that issue by exam ning the regul ati ons which
are pretty plain as | recall.

That if this PUD never goes any further, this
approval, or if for one reason or another the building is
destroyed, which we all grant is renote likelihood, the
underlying zoning applies. And | do recall that that was a
maj or concern that you had, M. Parsons

CHAI RPERSON KRESS: And a mmjor concern | had.

COWMM SSI ONER FRANKLIN:  That's right; that the
Chair had. And | believe that that concern can be allayed by
just | ooking at the regul ations.

COWM SSI ONER HOOD: Let ne just say sonething.
This may not make sense and if it doesn't, nobody has to
respond. But what if it was on the other -- if the roles were
reversed? The ANC and the community, Presidential piece, they
got their submission in on time, and the applicant didn't?

M5. PRU TT-W LLI AMS: Everything was in tinely.
This was a staff error, not getting it in --

COWM SSI ONER HOOD:  But |'m saying was if the
error was on the other foot as opposed to where it is now?
Woul d we reopen it?

MS. PRU TT-WLLI AMS: The applicant has the

burden of proof.
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COWM SSI ONER HOOD: | really think the way the
project was going and the way the vote is, | think it would be
reopened t hen.

COWM SSI ONER FRANKLI N:  Well, neither party
here is at fault.

COWM SSI ONER HOOD:  Right. [|'m saying either
party. But what |'mjust saying, if the roles were reversed
and it was to happen, then we would probably reopen it. So |
want to make sure that we're clear about it.

CHAI RPERSON KRESS: | di sagree.

COWM SSI ONER CLARENS: Wel | Madam Chai r per son
I think that -- I"mlistening to corporation counsel and
hear what they have to say, and | also hear from M. Franklin.
These are issues that were dealt with at the time we made our
decision. If you want to nove for reaffirmati on of our
deci sion, you know -- which | think is unnecessary.

| mean, either we nove to reconsider, and
don't see any basis for that, or because we've discussed these
i ssues. We've nmade our decision with full know edge of the 20
feet rather than the 45 feet and with the curb cut at 16th
Street rather than an entrance from an alley, after having
reviewed the material in the record and after having wei ghed
the positives against the negatives of this application

And there's nothing here that is new or
different for the facts that we had before us. And the order

will deal with the opinion of the ANC and give it the great
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wei ght that they're entitled to. So on the basis of that |
woul d say that this itemis nmoot. The decision has been made
and should remain so.

CHAI RPERSON KRESS: And we shoul d nove on?

COWM SSI ONER CLARENS:  And we shoul d nmove on

COW SSI ONER FRANKLI N: | agr ee.

COWM SSI ONER CLARENS: There is no notion
before us. It's just a matter of a reaffirmation of a
proposed action --

CHAI RPERSON KRESS: No, | don't think --

COWM SSI ONER CLARENS: Not even that.

CHAI RPERSON KRESS: That was the clarification
I had when | put it on the agenda. | said that and |I believe
our corporation counsel has said that we do not need to do a
reaf firmation, correct? W can just nove on

MR. BERGSTEIN: As long as your witten
decision reflects the grounds for your decision

CHAI RPERSON KRESS: Ckay.

MR. BERGSTEIN: Respond specifically to the ANC
requi renments which is how great weight is considered.

CHAI RPERSON KRESS: All right. Wth that then
we will nove on. We have no hearing action, and again, this
one is mslabeled. The next thing says Reconsideration of
Hearing Action, and | didn't really nmean for it to say that.

I nean, all hearing actions pertaining to the DD that was put

f orward.
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VWhat | was proposing that was difficult is, is
that we had certain information put forward to us on which we
made a bench decision, and | believe you had that in your
package witten in a formprepared to go out for announcenent
-- yes.

It says "draft". It's the Zoning Conmi ssion
M nut es Proposed Rul emaki ng, Case No. 99-3Z. This we did pass
by a bench decision, and it is my intent unless anyone
di sagrees, to continue with and go ahead and announce. W
send to NCPC the issues that we did pass as part of the bench
deci si on.

The ot her piece |I had handed out, this was that
I would Iike to continue to go ahead, and that is the Notice
of Public Hearing for September 9th with the issues as they
relate to the Wodies Building and only the Wodi es Buil ding.
And that we go ahead and do this Notice of Public Hearing.

Maybe we should wait until you all get caught

up. | know you've been in on part of this but not all of it.
COWM SSI ONER PARSONS: | nissed the May 20
meeting. | was here for June 3rd. There's two things before

us on the table and I don't understand --

CHAI RPERSON KRESS: Ckay, let me go through
them once nore. Basically, what ny proposal is, is to hold in
abeyance -- we sent down a bunch of other things which it is
not clear to ne what we sent down, what we didn't. W really

don't have it in any clean way from O fice of Planning.
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So it was ny intention that the m scell aneous
ot her consi derations which we've received a | ot of information
on and conment relating to the DD, be tabled and that we dea
with themat the July nmeeting; and we go over with O fice of
Pl anni ng once David Col by has a chance to be back, only the
other itenms relating to the DD

But that we continue ahead with two pretty
clean things -- fairly clean. The first one being what is
marked "draft", which is the Notice of Proposed Rul emaking on
whi ch we made the bench decision --

MS. PRU TT-WLLIAMS: On May 20t h.

CHAI RPERSON KRESS: -- on May 20th. And that
basically adds the residential use that does affect the
Woodi es Buil ding, and then addresses the two other issues.
That we nade a bench decision on and | suggest that go forward
inits normal process.

COWMM SSI ONER PARSONS: | will not participate
in that, but go ahead.

CHAI RPERSON KRESS: Ckay. And then the neeting
that we had where we set down -- where the Mayor had asked us
to set down the points of interest relating to the Wodies
Buil ding on July 26th, we voted Septenber 9th. And so | also
suggest this go ahead to announce the neeting for Septenber
9t h.

COWM SSI ONER PARSONS: | would only recomend

that this draft dated June 3rd, probably shouldn't have the
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June 3rd date on it. That's what confused ne. It should say
May 20th, | guess.

CHAI RPERSON KRESS: Or May 20th sonewhere, yes,
| agree.

COWM SSI ONER PARSONS:  Not June 3rd at the top.
Now | ' m straight.

COW SSI ONER CLARENS: Okay, so then May what?

CHAI RPERSON KRESS: The actual date of the
bench deci si on was May 20t h.

COWM SSI ONER CLARENS: May 20th. So you're
suggesting that we send this to NCPC for review prior to final
action --

CHAI RPERSON KRESS: Ri ght.

COWM SSI ONER CLARENS: -- of these text
amendment s?

CHAI RPERSON KRESS: Ri ght.

COWM SSI ONER CLARENS: That's on one hand.

That to postpone any action on the other issues regarding DD
until we have an opportunity to neet in July and M. Colby is
here to represent the O fice of Planning?

CHAI RPERSON KRESS: Ri ght.

COWM SSI ONER CLARENS: And there's no action
required. We have already decided on a set down for the
Woodi es Bui | di ng?

CHAI RPERSON KRESS: Ri ght.

COW SSI ONER CLARENS:  And that's all?
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CHAI RPERSON KRESS: That's what |'m proposing.

MR. BASTI DA: Madam Chai r person, ny
understanding is that in fact, at that meeting on May 20th you
set down additional facts. So what you want is then an
enuner ati on of those facts as reflected on the transcripts,
and then if there is any discrepancy between all the nmenps
sorted out, that in fact, nothing is left out of the |aundry
list --

CHAI RPERSON KRESS: Not only left out but also
anal yzed, because after we set that down O fice of Planning
suggested rewiting sone things, we got other coments in on
t hat perhaps we should have rewitten themin a different
format, a different style.

I would like Ofice of Planning to | ook at --
not only pull out of the record for us what all those other
items are, but to comrent on them and to perhaps tighten up
the | anguage or rewite the |anguage as it may seem
appropri ate.

Because sone of these we were just saying, okay
we want to use M. Doctor's anendnent, we want to use
sonething from M. Lynch, and then other people |ater said,
wel | you should have witten it X, Y, Z. And |I'mjust feeling
unconfortable with the way this has gone.

And so if you can pull out for us and hone what
those issues are and then do an Office of Planning report on

those other items we're tal king about setting down, then we
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can either reaffirmto set them down or change the manner in
which they're set down, to nore appropriately reflect the
| anguage that may be proposed.

MR. BASTI DA: Madam Chair, that's doable and we
wi Il have that for the next nmeeting -- for the July neeting.

CHAI RPERSON KRESS: All right. Thank you. s
that all right to all of my fell ow Conmi ssioners?

COWMM SSI ONER CLARENS:  Sounds good.

CHAI RPERSON KRESS: Ckay, the next itemon the
agenda we're moving into Final Action

COWM SSI ONER PARSONS: No, wait. Now I'm
really confused. What are we going to do with this?

CHAI RPERSON KRESS: That is going to be mailed

out. | mean, that will be put in The Register

MS. PRU TT-WLLIAMS: That's just an
advertisenent for the hearing; the public hearing notice.

CHAI RPERSON KRESS: That's going to happen
Sept enber - -

COWM SSI ONER PARSONS:  We took a decision in
May that affected nmore than Square 346.

CHAlI RPERSON KRESS:  Yes.

COWMM SSI ONER PARSONS:  Why is that not included
in this Notice?

CHAI RPERSON KRESS: Because that one al ready
has a bench decision. This one has no decision on it. That's

why |'m stopping all these other ones and pulling them

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

t oget her.

COVMM SSI ONER PARSONS:  You nmean on May 20th you
made t he decision on --

CHAI RPERSON KRESS: On those three itens. A
bench deci si on, yes.

COWM SSI ONER FRANKLI N: A set of --

CHAI RPERSON KRESS: No, no, these are bench
deci si ons.

COWM SSI ONER PARSONS: W thout a hearing? What
did you do?

CHAI RPERSON KRESS: Yes, we had a hearing. W
had a hearing and we had a bench deci sion on these three
items.

MR. ERONDU: Included in your package for you
to know what you deci ded and that package shows exactly what |
have sent into the Planning Comn ssion and --

CHAI RPERSON KRESS: To The Regi ster.

MR. ERONDU: | just wanted the Conmi ssion to
know if | made a nmistake. That's why it's in the package.

COWM SSI ONER PARSONS:  Thank you

CHAl RPERSON KRESS: |'msorry. Hopefully we'll
get it nore cleaned up than that --

COWMM SSI ONER PARSONS: | think | said | ast
time, when this Conm ssion hurries it screws up.

CHAI RPERSON KRESS: You're absolutely right.

COW SSI ONER PARSONS: | think we have.
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CHAI RPERSON KRESS: That's why | stopped a
bunch of the other pieces so that we can eval uate those next
nont h.

COVMM SSI ONER PARSONS:  Good i dea.

CHAI RPERSON KRESS: Under Final Action,
basically the rules of the Zoning Conmi ssion and BZA are not
here because we're not dealing with them because corporation
counsel has not had a chance to --

M5. PRU TT-W LLI AMS: Conpl etely go through
everything. W do have the OP report.

CHAI RPERSON KRESS: The final OP report?

MS. PRU TT-WLLIAMS: Yes, we got it. It was
delivered to our office Friday evening.

MR. CORCORAN: We were gone Thursday in the
early afternoon. Friday evening | delivered a report just
noting that it wasn't on the agenda, what happened. And
corporation counsel had al so dropped it off --

MS. PRU TT-WLLIAMS: -- so we just got it
again. You have that information but you don't have
corporation counsel's information so you can take it up --

MR. CORCORAN: And corporation counsel also
wal ked it down -- they accepted our report. They wal ked it
down even before |I did on the --

MS. PRU TT-WLLI AMS: But no, corporation
counsel is going to go through it thenselves to make sure that

there was some issues that Ms. Kress had and they have not
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had the opportunity to dea

report. We will

MR, CORCORAN:.  Ckay.

wi th those.

CHAI RPERSON KRESS: So we have their fina

definitely be ready in July to be done with

this because we do have NCPC s comments. So we will do the

final vote in July once we have reviewed O fice of Planning's

report and corporation counse

coment s.

MR. BASTI DA: Madam Chair, just for

clarification. That means you are putting it on the July

agenda, correct?

CHAI RPERSON KRESS:  Absol utely.

MR. BASTI DA: Thank you.

CHAI RPERSON KRESS: Thank you. | also had --

well, basically, the two itenms that

and 97-6(1),

are on the agenda are 97-6

whi ch has to do with the Chain Bridge

Road/ Uni versity Terrace TSP Overl ay.

COWM SSI ONER CLARENS

and the second one denies, is that c

M5. PRUI TT- W LLI AMS:

The first one approves
orrect?

Correct.

CHAI RPERSON KRESS:  Yes.

COWM SSI ONER PARSONS:

COWM SSI ONER CLARENS

COWM SSI ONER FRANKLI N

participate in B.

only say,

(202) 234-4433

So noved.
Second.

Madam Chair, | did not

CHAI RPERSON KRESS: In B? All right. | would

have several anmendnents;

not hi ng of substance,
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mostly typos. So | would just like the notion to reflect as
anended. | don't really have anything of mmjor substance.

COWMM SSI ONER CLARENS: All right.

CHAI RPERSON KRESS: All those in favor -- we'll
break it into two parts since Conmmi ssioner Franklin did not
participate in both.

So 97-6, all those in favor signify by saying
aye.

(Chorus of ayes.)

M5. PRU TT-WLLIAMS: Staff records the vote as
five to zero to approve 97-6. And |'ve got the notion made by
M. Parsons but I'msorry, | wasn't clear who seconded it.

M. Clarens, thank you

CHAI RPERSON KRESS: And now | would call for
the vote, | would assune the same notioner and seconder for
97-6(1) for purposes of Conm ssioner Franklin.

COW SSI ONER PARSONS:  Yes.

COW SSI ONER CLARENS:  Yes.

CHAI RPERSON KRESS: All those in favor signify
by sayi ng aye.

(Chorus of ayes.)

M5. PRU TT-WLLIAMS: Staff will record the
vote as four to zero to one. Mdtion made by M. Parsons
seconded by M. Clarens; M. Franklin not present, not voting

CHAI RPERSON KRESS: Perfect. Thank you. Wth

that we'll nmove forward. | just wanted to doubl e-check and
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make sure |'mcorrect. The other one that was being carried
over was the millenniumcase, and M. Bastida you seemto
think that has to do with the status?

MR. BASTIDA: | discussed that with Sheri so |
think that she can address it now.

MS. PRU TT-WLLI AMS: That was the result of
Ms. Kahlo sending a letter in formof a notion requesting her
party status be revisited. The Conmission dealt with that at
a nmeeting and took a vote and therefore, that really doesn't
require an order.

Usually the transcript stands on its own in
reference to notions, but as a courtesy we can wite Ms.
Kahl o and state that the Comm ssion has reconsidered and still
has chosen to deny the party's status. So that she'll have
sonme correspondence.

CHAI RPERSON KRESS: Ckay, so that is conpleted
then? Al right. Thank you.

MR. BASTIDA: Hopefully.

CHAI RPERSON KRESS: Wth that, we'll npve on to
the status reports of the O fice of Planning.

MR. BASTI DA: Madam Chai rperson, the O fice of
Pl anni ng subnited the report June the 7th and I'll be glad to
go with it. There's not any really mgjor issues or
st at ement s.

On page 2 | think three -- it's the one that

has been highlighted for your review M. Atkins would like
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to add to it.

M5. ATKINS: And the Zoning Conmi ssion will
soon be receiving our final report on page 97-7(1), the
conpl eti on of the SP Zoning case in the Logan and Thomas
Circle (inaudible).

CHAI RPERSON KRESS: | didn't hear that. What
did you say at the end?

MS. ATKINS: That the Conmission will soon be
receiving our final report on Case 97-7(1), the conpletion of
SP Zoning case in the Logan and Thomas Circl e areas.

CHAI RPERSON KRESS: |'m sorry, thank you, yes.
That was an initially going to be on the agenda for today but
we had such a full agenda. And | understand conversations
transpired that there was an agreenment that this could go to
July.

MS. ATKINS:  Yes.

CHAI RPERSON KRESS: So that will be set down in
July.

MR. BASTIDA: So you're saying basically, that
will be on the July agenda?

CHAI RPERSON KRESS: | nmeant -- not set down.
|'ve got to be careful how | use the words. That will be on
the July agenda. Thank you

MR. BASTI DA: Thank you.

CHAI RPERSON KRESS: Forgive ne. All right.

Any questions of Ofice of Planning? | see the next thing is
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the report of the Director. Did you have any other reports
before we nove to the Report of the Director, Ms. Pruitt-
Willians?

MS. PRU TT-WLLIAMS: |In your package you have
a request for sua sponte review on a BZA Case 16426. You have
the order that was just signed. This actually comes as a
result of M. Clarens sitting on the Board. And because of
the summary order the order itself probably gives you new
i nformati on, which is why we included the transcripts which
was the basis for the decision

CHAI RPERSON KRESS: Did everyone get the
transcripts?

COW SSI ONER CLARENS:  Yes.

MS. PRU TT-WLLIAMS: At this juncture you are
requested to determ ne whether or not you will be taking this
under sua sponte review or not.

CHAI RPERSON KRESS: \What we should do is do
this in two steps: 1) decide to take a sua sponte review, and
then if that notion passes then actually have the discussion
of the case and then make a corporate vote.

MR. BERGSTEIN: Madam Chair, | believe that
after you decide to review it, the Board then transmts the
order to the O fice of Planning -- that's 3103.3 -- who then
forwards it to the Zoning Comm ssion and to all parties before
the Board. And then follow ng that you woul d conduct a review

under 3103. 4.
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So it appears to nme that what you' d be doing
here today is determi ne whether or not to actually take up the
sua sponte review and then you would follow this process. And
at the conpletion of the process you woul d have a second
meeting to actually decide --

CHAI RPERSON KRESS: The trouble is, we only
have ten days.

MS. PRU TT-WLLI AMS: No, you have ten days to
make a deci sion whether or not to take the sua sponte review.

MR. BERGSTEIN: Well, actually you have ten
days to request sua sponte.

M5. PRU TT-WLLIAMS: And that has been done
timely. The order was --

MR, BERGSTEIN: [I'msorry. You may request a
sua sponte -- that's what you're doing here today. You're
within your 10-day limt nowto request the sua sponte review
and then we go through this process. So this is -- what
you're doing is actually making a determination to go forward
with a sua sponte review. And that's within a 10-day --

MS. PRU TT-WLLI AMS: The order was signed on
Friday, so you're still within a 10-day peri od.

MR. BERGSTEIN. And there's no tinme period that
| see to actually conmplete the process on (inaudible).

COWM SSI ONER FRANKLIN: M. Bergstein, is the
review de novo or just appellate?

MR. BERGSTEIN. What it says is -- let nme see -
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MS. PRU TT-WLLIAMS: There's no rea
procedures for a sua sponte review. That's part of the
concern.

MR. BERGSTEIN:. It says that you give -- you
have to afford the parties an opportunity to present
menorandum to the Board in support of or in opposition of the
actions of the Board. It sounds to nme appellate. That is,
you do not have a new hearing; you nerely invite the parties
to brief the issue.

That's what -- |'mrelying on 3103.4. "Upon
recei pt of the record the Zoning Commi ssion shall reviewthe
case and take action as it deens appropriate provided the
Zoni ng Conmi ssion shall not reverse or nodify the order of the
deci sion of the Board without affording the parties before the
Board an opportunity to present menoranda to the Commi ssion in
support of or in opposition to, the actions of the Board."

COWM SSI ONER FRANKLI N:  Thank you.

MR. BASTI DA: Madam Chai r per son?

CHAlI RPERSON KRESS:  Yes.

MR. BASTIDA: Did you say sonething about the
O fice of Planning?

CHAlI RPERSON KRESS:  Yes.

MR. BASTIDA: | couldn't quite understand what
you were saying. So if you were to clarify that | would be

appreciative.
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MR. BERGSTEIN: Certainly. I'mreading from
3103. 3, the Conmi ssion's deternination to review an order or
decision of the Board. Its actual decision to do that shal

be transmtted forthwith to the Director of the Ofice of --

I"'msorry, I'"msorry.
CHAI RPERSON KRESS: | was going to say --
because we never sent anything to -- the sua spontes |'ve been

t hrough before --

MR. BERGSTEIN:. | apologize to you, M.
Bast i da.

MR. BASTI DA: Thank you.

COWM SSI ONER CLARENS: The Director absol ves
you. You would then comruni cate with BZA.

CHAI RPERSON KRESS: |'m gl ad you asked.

MR. BASTI DA:  You know ne by now.

CHAI RPERSON KRESS: So basically what we do
today is discuss doing the sua sponte review but we cannot
di scuss the case until we have menoranda fromthe parties?

MR. BERGSTEIN: Yes, and this may be of sone
gui dance to you. I'mreading from 3103.8. "The Zoning
Conmi ssion shall ook to the follow ng guidelines when
determ ni ng whether to invoke its sua sponte review authority.
The Conmi ssion shall exercise its discretion for sua sponte
review as follows: a) in a particular instance where it
appears to the Conmi ssion that the Board of Zoni ng Adj ustnment

has exceeded its prerogatives and has thus in effect, changed
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the zoning; b) where it appears that a basic policy of the
Zoni ng Conmi ssion as expressed in the Zoni ng Regul ati ons has
been violated as a result of the Board of Zoning Adjustnent
action; or c) an unusual instance as determnined by the Zoning
Conmi ssion. "

COVMM SSI ONER PARSONS: | think this qualifies
under all three.

COWMM SSI ONER CLARENS: So in my letter to you
Madam Chairperson, | cite two of the three. | think that
under Section 3103.8 which establishes the guidelines that M.
Bergstein has just been tal king about, the Comm ssion nay
initiate a sua sponte review.

That is ny opinion that the Board has exceeded
its prerogative and has thus changed the zoning and that
furthermore the policy of the Commi ssion as expressed in the
Zoni ng Regul ation has been violated by this action

And that is why |I'mrecomendi ng sua sponte --
or requesting sua sponte.

CHAI RPERSON KRESS: I n fact, before when we did
the sua sponte | don't know that we did get menmorandum  So
I'"mnot sure we have handled it --

COWMM SSI ONER PARSONS: Wi ch case are you
referring to? Because | can only recall one in the entire
time |'ve been on the Comi ssion

CHAI RPERSON KRESS: | can only recall one as

well, but we didn't get -- do you renmenber getting menmorandum
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fromthe --

COWM SSI ONER PARSONS: Well, the case |I'm
tal ki ng about is WIA down at Hecht's -- 15 years ago.

CHAI RPERSON KRESS: That was actually --
because 1've been on the Board for only nine.

COWM SSI ONER PARSONS:  All right, 12. 1'11
conprom se. A long tinme ago

CHAI RPERSON KRESS: Well, | was just wondering
if we could waive our rules to receive -- and go ahead and
di scuss this, or would we feel nmore confortable going ahead
and asking for -- follow ng the procedures as Alan has laid
t hem out ?

COWM SSI ONER CLARENS: There is only one party
in this case and that is the applicant. There's no other
party.

CHAI RPERSON KRESS: Correct.

COWM SSI ONER FRANKLI N:  There was no
opposi tion?

COWM SSI ONER CLARENS: There's a letter in
opposition --

CHAI RPERSON KRESS: Yes, there is --

COWMM SSI ONER CLARENS: -- but it's not a party.
So it doesn't get any --

CHAI RPERSON KRESS: So practically we're asking
the applicant, which has received approval from BZA, to say it

agrees with BZA giving it approval ?
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MR. BASTIDA: No, but they'd have to -- the
applicant is supposed to argue the reason why he agreed -- |
mean, the applicant agrees with BZA. He has to el aborate on
t hose reasons.

COWM SSI ONER PARSONS: Wl l, but that's not
fair. | nean, if you' ve read the transcript that's not going
to happen. To me this is an issue between us and the BZA.

MR. BASTIDA: But that's how the rules of the
Zoni ng Regul ations work. If you --

COWM SSI ONER CLARENS: If you read the
regul ations, the regulations say -- M. Bergstein, if you have
the regul ations you can correct me if I"'mwong -- but what it
basically says is that before acting to reverse or renmand a
case, the Board should do that after affording the parties an
opportunity to wite a menorandum

So this Commi ssion can proceed to discuss and
act on the sua sponte review that only after we act, after we

review the case, and if we're going to act in reverse, then we

afford the applicant -- we informthe applicant that we're
going to act in reverse. |s there anything you want to tel
us?

MR. BERGSTEIN. That is correct. You would
afford the applicant opportunity to present --

CHAI RPERSON KRESS: All right.

MR. BERGSTEIN:. But that's after you get to

step 2. You're still in step 1 which is, whether or not going
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to i nvoke sua sponte review in the first place. Then after
you' ve deternmined to invoke it you then you get to stage 2
where you would afford the applicant an opportunity to argue
its position.

MR. BASTI DA: Madam Chai rperson, on the
previous -- I'mnot arguing M. Bergstein's case. |In the
previ ous case that was 11-and-a-half years ago, the Commi ssion
af forded the applicant to provide that nmeno before the
di scussion. But that was what the Commission did. That was
all.

CHAI RPERSON KRESS: So there was a menp before
t he di scussion?

MR. BASTIDA: Yes. But that is not necessarily
the rules for the gane. So you can do it however you so w sh

CHAI RPERSON KRESS: Well, then | would ask for
a notion regardi ng whether we're going to do a sua sponte
review. | guess that's the first step. Wuld soneone nake a
nmotion to propose that we do a sua sponte review of BZA Case
No. 164267

COWM SSI ONER PARSONS: So nopved.

COVM SSI ONER HOOD:  Second.

CHAI RPERSON KRESS:  Any further discussion?

Al'l in favor signify by saying aye.

(Chorus of ayes.)

Opposed?

(No response.)
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M5. PRU TT-WLLIAMS: Staff will record the
vote as five to zero to do a sua sponte review. The notion
made by M. Parsons and seconded by M. Hood

CHAI RPERSON KRESS: Should we now -- are you
confortable to go ahead and just discuss this and perhaps
reach the point of making a decision that we can then ask the
-- assunming it goes negatively -- to ask themfor the
menmor andum from the applicant? Is that -- yes, we have the
record and we have read it.

MR. BERGSTEIN. It sounds to ne that it al npst
presunes that you would get to a stage of | suppose, consensus
that you were going -- or it is likely that you would reverse
or nodify it. And then at that time you would afford the
applicant an opportunity to present materials to you

So if that's what you care to do you could go
forward today with what you have and get to that point. But
where you can't cross the point is actually to reverse or
nodi fy.

COWM SSI ONER CLARENS: So you're saying that a
letter -- if it goes as far as getting the Comr ssion to get
close to making a decision on the reversal, that then we
notify by letter both the Board and the applicant that the
Commi ssion is intending to reverse and they can address the
Conmi ssion. |s that what you're saying?

MR. BERGSTEIN: Yes, but | don't believe the

Board gets to address the Comni ssion
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COW SSI ONER CLARENS: No, no, no, |I'msorry --

MR. BERGSTEIN: Just the parties.

COWM SSI ONER CLARENS: Just the parti es.

MR. BERGSTEIN. Yes, that's correct.

COWM SSI ONER CLARENS:  And it's not address;
it's address by nmenmp?

MR. BERGSTEIN: That's correct, although the
rules do afford you as anpbng your options, an opportunity to
al so hear argument. But that's strictly a prerogative that
you have

But yes, since you do al ready have the record
and if you viewit as being efficient, you can at |east get to
the point where you know you've got to ask the party to -- the
party applicant to provide you something in support of the
Board's position, if the party cares to. And then make your
final decision after that.

CHAI RPERSON KRESS: All right. Wth everyone's
approval | think we should --

COWM SSI ONER FRANKLI N:  Madam Chair, could | --

CHAI RPERSON KRESS: -- go ahead and proceed.
Yes?

COW SSI ONER FRANKLIN:  |I'm sorry.

CHAI RPERSON KRESS: Go ahead.

COWM SSI ONER FRANKLI N:  Would it not be prudent
of us to informthe ANC and invite their coments on this?

COW SSI ONER PARSONS: | don't think so.
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Madam Chair, when are we going to talk about the issue here?

CHAI RPERSON KRESS: That's what |'mtrying to
get to.

COVWM SSI ONER PARSONS:  Screw procedure,
frankly. The issue here to me, is twofold. One, the
nei ghborhood is in transition and we have inplenented zoning
regul ations to assist that transition. The Board on the other
hand, is cognizant of that but has an applicant who's saying
that, I can't conformto the Zoni ng Regul ati ons because the
nei ghbor hood is a ness.

There is nothing in the record that deals with
the test that has to be taken as to hardship on the site. It
is the hardship of the community that they based their
decision on; that a junkyard belongs in a junkyard, frankly,
as | see it. That is, it is premature for himto undertake
somet hing that would conformto the regul ati ons because of the
nei ghbor hood.

And they've gone way beyond the regul ations
which are affecting the site itself -- which is fine froma
zoni ng standpoint -- and based their variance on the
nei ghborhood. And |'ve never seen the BZA do that before.

Have | got his right? M. Carens, you were
t here.

CHAI RPERSON KRESS: |'m not sure you want him
to tal k.

COVWM SSI ONER CLARENS: I woul d not have taken
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this action, frankly. Except for the fact that there was not
a scintilla of anything provided to the Board in order to make
this decision. | nean, there was no unique of the site that
differentiated fromany other site in this vicinity, there's
not hi ng topographical, there was nothing in its shape, there
was nothing in its history, there was nothing anywhere to
define a distinguishing site fromany other site in that area.

And there was no connection whatsoever, between
this lack of uniqueness and any possi ble hardship to the owner
in conplying with the zoning regul ations, and that is the
first threshold and that was never crossed and that was never
met and the applicant never nmade an argunent that made any
sense. And the Board didn't even make any kind of argument on
t hat .

I think that the argunent was exactly as M.
Parsons had said, on the general characteristics of the site,
and it is one of the basic tenets of zoning: that we | ook
t hrough a pl anning process at the future and we see the | and
use in a rational, planned way. And of course it's going to
take some tine and of course at some point in this -- but if
we begin to corrode the power of the zone plan then the zone
pl an ceases to have any meani ng and any possible effect.

So that's why | was -- and it took me a little
bit by surprise, and | think in reading the record maybe you
noticed that it is at the end that | becorme a little bit

concerned because all of a sudden it surprises ne that the
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Board is going to go in the direction of approving this
application where no case has been made what soever

So that's why |'m asking you to reverse this
deci sion because | think, as | said in my letter, that the
Board erred on making findings necessary. The applicant did
not meet any burden of proof and the Board did not nmake
findings that would justify its decision

And then the third item-- so there's no
uni queness, there's no hardship, and it is contrary to the
intention of the Zoni ng Regul ati ons.

COWMM SSI ONER FRANKLIN: Ot herwi se it's okay.

COWM SSI ONER HOOD: Madam Chair, | just wanted
to say that | believe the ANC did take a vote on it and they
voted six to zero, while not normally -- it's page 115,
starts about at |ine 15.

CHAI RPERSON KRESS: But if ANC did --

COVMM SSI ONER HOOD: Right, | think it was
mentioned that they didn't.

CHAI RPERSON KRESS: No, that they did.

COWM SSI ONER HOOD: ©Oh, they did. Okay, |I'm
sorry.

CHAI RPERSON KRESS: And they are automatic
parties, so | would think that as we go ahead and that it

appears that there's at least four of us that |ook Iike

there's a good chance of reversal, | would think that we woul d

notify the applicant and also the ANC to make their coments
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in witing, because they are automatically a party to every
case anyway.

COWM SSI ONER HOOD:  Well, can | just interject,
Madam Chai r?

CHAlI RPERSON KRESS:  Sure.

COWM SSI ONER HOOD:  Nornmally, | don't usually
go in totally the opposite way but this time I think M.
Clarens is correct. What | read here -- what's the word we're
usi ng now, scintilla?

CHAI RPERSON KRESS: It's the word of the day.

COWM SSI ONER HOOD:  While | was reading the
transcript | believe M. C arens asked the question, "What
prevents you from devel oping this property for any of the uses
that are allowed under C.3.C? M. Hong: The only way | could
benefit for owning this property w thout building an
autonotive repair shop would be to wait around for sonmebody to
buy it to a higher market".

To nme, that was not justifiable and | do concur
wi th Commi ssioner Cl arens.

CHAI RPERSON KRESS: Well, | guess we're not
supposed to bring it to a vote. W're supposed to have a
consensus. And do we have a consensus that this should be
reversed and then at this point --

MR. BERGSTEI N: Perhaps a notion would be in
order to advise the parties of the Board's intent to reverse -

- on the site -- intent to reverse. And that m ght be an
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appropriate procedure vehicle.

CHAI RPERSON KRESS: All right.

COWMM SSI ONER PARSONS: But that doesn't go to
t he Board?

MR. BERGSTEIN: No, that's not how the rules
are witten. It goes to the parties.

COWM SSI ONER PARSONS:  We are not going to have
an adequate record here. W won't get a response. |n other
words, we'll have nothing --

CHAI RPERSON KRESS: If he thinks it's going to
-- you don't think --

COWM SSI ONER CLARENS: Well, | nean, he night
then go and find a lawer and wite something.

MR. BASTIDA: The regul ations say that you can
afford the parties to have an input. It doesn't nean that you
nmust have it.

MR. BERGSTEIN:. That is correct. This is a
matter of due process here. It's not a mandatory -- you can't
go forward if you don't receive one. |It's merely giving the
opportunity to be heard to the parties. And if you give them
the opportunity and they don't avail themselves of the
opportunity that means you can go forward and meke your
deci si on.

MR. BASTIDA: | woul d suggest, Madam
Chai rperson, that when you afford themthe opportunity to

answer to you, that you give thema time linmt.
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CHAI RPERSON KRESS: That's a good i dea.

MR. BASTIDA: O a tine certain to have it by
that, such and such a date

CHAI RPERSON KRESS: That's an excel | ent
suggesti on.

COWM SSI ONER CLARENS: M. Parsons, why do you
say that if we don't let the Board know that we won't have a
record?

COWM SSI ONER PARSONS: | guess what | neant was
-- and I'mviolating our regulations -- but it seenms to ne
that the Board shoul d have an opportunity, at |east through

their Chair, to address us on this matter in witten form or

in person.

CHAI RPERSON KRESS: | don't see why we
couldn't. | mean, we're not --

MR. BERGSTEIN: | don't think it would violate

your regulations if you allow greater notice than less. So if
you feel it's appropriate to advise the Board of your actions
today and invite themto respond, | don't think that would be
in violation of your regul ati ons.

CHAI RPERSON KRESS: | think that's an excell ent

COWM SSI ONER FRANKLI N:  Does it not mean
t hough, that the action of the Board is stayed?
CHAI RPERSON KRESS: Ch, yes.

MR. BERGSTEIN:  Yes.
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COWM SSI ONER FRANKLI N:  But there has to be
some -- the zoning Adm nister has to know that. O sonebody
has to know that right away.

COWM SSI ONER CLARENS: O we hold the order.
The order has no --

M5. PRU TT-WLLIAMS: It has not been sent.

CHAI RPERSON KRESS: O signed. It has to go --
it has not been --

COWM SSI ONER CLARENS: Then we can formthat a
nmoti on be made to stay the order until the issue is resolved.

CHAI RPERSON KRESS: All right. So I'mgoing to
ask for a nmotion to stay the order to submit a letter to the
applicant, to the ANC -- affected ANC -- and to the Board of
Zoning Adjustnments telling themof our intention to reverse
their action and set -- what kind of a date? How rmuch tinme
shall we give then? A nonth?

COWM SSI ONER CLARENS: Ten days. El even-and-a-
hal f years.

MR. BASTIDA: Well, 60 days because you're not
going to make (unintelligible) in any event. So you're going

to give it 60 days so you can have it in your Septenber

meeti ng.

CHAI RPERSON KRESS: Ckay.

COWM SSI ONER HOOD:  So noved, Madam Chair.

CHAI RPERSON KRESS: Ckay, Conmi ssioner Hood has
made the notion. 1s there a second?
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COWM SSI ONER FRANKLI N:  Second.

CHAI RPERSON KRESS:  Commi ssi oner Franklin
seconds. All in favor signify by saying aye.

(Chorus of ayes.)

Opposed?

(No response.)

M5. PRU TT-WLLIAMS: Staff will record the
vote as five to zero to advise the parties, the ANC and the
Board, of the Conmi ssion's decision to reverse the Board's
action and a notion to stay the order. Mdtion made by M.
Hood and seconded by M. Franklin.

CHAI RPERSON KRESS: Terrific.

COWM SSI ONER FRANKLIN:  It's alnost in the
nature of a Show Cause Order why it should not be reversed

CHAI RPERSON KRESS: Ckay, with that, let's --

M5. PRU TT-W LLI AMS: The next itemis to hear
the request for an extension

CHAI RPERSON KRESS: We have a request for an

extension for 90-3C, a PUD order, Conference Center Associ ates

Limted Partnership requesting a 2-year tine extension
What' s your pleasure? Have you reviewed it?

COWM SSI ONER FRANKLI N:  Madam Chair, | have
reviewed it and I do not believe it neets our standard for an
ext ensi on.

COWM SSI ONER PARSONS: Coul d he repeat that?

I"'msorry, | didn't --
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COWMM SSI ONER FRANKLIN: | said | have revi ewed
the materials and | do not believe that it neets our standards
for the extension, which should come as no surprise. This
thing has been kicking around for years and years and years.
We have gone through now six or seven years of extraordinary
econom c vitality.

There is sonething wwong with this PUD. Either
sonebody doesn't know how to nove from one point to the other
or no one is putting enough resources into it. But | think
the Conmmi ssion is nmade a | aughi ng stock by conti nua
ext ensi ons when obviously very little progress is being nade.

And | think that our regulations called for
sonme ki nd of good faith, diligent showi ng that -- you know,
this was before us two years ago and essentially the same
story was told to us two years ago. So it's just obviously
not a viable proposal

And | think that we have to start signalling to
t he devel opnent comunities that this Conmission is just not a
bunch of naives to be taken advantage of by continual
ext ensi ons when people don't know how to devel op anyt hing.

Now, if | don't persuade you with that then
would Iike to urge that we actually have a hearing so we can
ask some questions about what people are actually doing to
nove this forward. And | would be very surprised to |learn
that they have done anything that a professional would regard

as diligent activities to get this kind of devel opment goi ng.
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COWM SSI ONER HOOD:  Madam Chair, in |ooking
over this piece nyself, | concur with M. Franklin, but I had
t hought maybe if we can extend it to December of 1999 --
because | understand fromthe letter behind the packet that
there's soneone el se who's ready to conme in and do a
devel opnent piece on that particular piece which is being held
up with the PUD.

So I"'mnot in favor of going past Decenber '99
If the rest of the Conmission is in favor of going past
Decenber '99 | too will associate nyself with the conments of
M. Franklin.

COWM SSI ONER FRANKLI N:  What letter are you
referring to?

CHAI RPERSON KRESS: It was the last thing in
t he package.

COWM SSI ONER FRANKLI N: W had simlar kinds of
representations the last time around, but 1'd be willing to go
to Decenmber '99. But | still don't believe it.

COWM SSI ONER CLARENS: Wl |, because Madam
Chai rperson, | -- | agree. | think that because we are now
taki ng away permi ssion for PUD that had been previously
approved, and even though |I think that we could deny the
request for extension which I think is a problem it seenms to
me that we should give one |ast opportunity, brief as it may
be -- of six nonths or Decenmber of '99 -- to the person that

hol ds the application, holds the PUD, for making sonething
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happen.

And we are putting themon notice that after
that if there's no project ready to proceed at that point,
that then any other extension will be denied.

COWMM SSI ONER FRANKLIN:  That is acceptable to
me, Madam Chair.

CHAI RPERSON KRESS: The only other option is to

hol d a heari ng.

COWM SSI ONER FRANKLIN: | think a hearing would
be hel pful.

CHAI RPERSON KRESS: And | do think this is
maj or to take -- and again, | think the conpronise on the

table is Decenmber '99 -- but | do think that we haven't really
wi t hdrawn these except for very good cause. And | would think
it would be helpful to have an interaction rather than just

pi eces of paper. | don't know where the ANC stands, reading

t hese.

COWM SSI ONER CLARENS: Well, but we have a
letter that basically says that there is another party that is
ready to nove forward. Now, we have no know edge and this
m ght be another, you know, pie in the sky type of thing. But
in any case it seens to me that we can hold a hearing but |I'm
not sure what we're going to get out of that.

And we cannot hol d properties hostage sinply
because we' ve al ready approved a PUD over a period of nore

than ten years -- alnmost 11
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COWM SSI ONER PARSONS: Based on M. Mariani's
letter at Tab 2 it seens to ne that the six nonths is the
appropriate thing to do. If we were then to introduce a
hearing into the nmddle of that we'd probably get to it in
October. And | think there would be reason in Decenber, if
they came forward and said you know, give us another two years
to work this out, that that would be the tine for a hearing

CHAI RPERSON KRESS: Okay. Sounds like there's
some unanimty. Would sormeone |like to nake a notion?

COWM SSI ONER PARSONS: Mve that we extend the
PUD orders 689, 689-A, 689-B, and 689-C to Decenber of 1999 --
Decenmber 31st, 1999.

COWM SSI ONER HOOD: | second the notion

CHAI RPERSON KRESS:  Any further discussion?

Al in favor signify by saying aye.

(Chorus of ayes.)

COWMM SSI ONER FRANKLIN: I'11 abstain, Madam
Chair. Because | know what's going to happen on Decenber
1999. You guys are going to extend it again. W're going to

have a whol e bunch of these comi ng up now t hat have been here

before, and we've got to send a signal out -- | don't want to
bel abor the point -- that we've gone through a period of
unparal |l el ed prosperity and there are still some PUDs sticking
around.

Thi s has not produced any anenity. | have been

in favor of extending PUDs when the amenity package has been
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provi ded or substantially provided, which shows you the good
faith and ability of people to nove. But when they just hang
around like this we've just got to start getting some
discipline into the process.

COWM SSI ONER HOOD: Madam Chair, if | nay add
If we start doing what we just did | think -- we add anot her
six nmonths as opposed to two years -- | think we will bring
that process to sone closer and people will see that we're
serious about it and they will stop asking for these 2-year
extensions, and they'll know to be ready to get these projects
moving. So | think --

CHAI RPERSON KRESS: But usually they're 3-year
ext ensi ons.

COWM SSI ONER HOOD:  Wel |, three years.

CHAI RPERSON KRESS: But yes. Ckay.

COWM SSI ONER CLARENS: It's really -- | nention
although it's not a notion -- and | don't knowif it's too
late to anend the notion -- but it is a notice of intent for

t he Conmi ssion not to extend the PUD any nore unless very
cl ear evidence --

COWM SSI ONER FRANKLI N:  Unl ess the regul ati ons
are conplied with, and this does not comply with our
regul ati ons.

CHAI RPERSON KRESS: And | would al so say there
is sonething new and that's in the Conprehensive Plan, which

is to put a cap of 12 years on these.
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COWMM SSI ONER FRANKLIN:  Yes, | nmean, this has
been noticed throughout --

CHAI RPERSON KRESS: Not just us; this has cone
fromthe community -- | nean, obviously for it to be in the
Conmp Plan -- but there needs to be sone tinmefrane set. And as
you say, when you get there you can deci de whether to have
heari ngs and have nore information or handle it however you
wi sh.

Is there any other business before we go to the
el ection? Yes?

M5. PRU TT-W LLIAMS: We need to record the
vote.

COWM SSI ONER FRANKLIN:  I'lIl change my vote to
being in favor so | don't sound too --

M5. PRU TT-WLLIAMS: Staff will record the
vote at five to zero to approve an extension on the tinme for
this -- and just for clarification -- until Decenber 31st,
1999. Mdtion made by M. Parsons and seconded by M. Hood

CHAI RPERSON KRESS: Did you have any ot her
busi ness before we nove to election of officers?

MS. PRU TT-WLLI AMS: No, Madam Chair.

CHAI RPERSON KRESS: All right, with that | vote
to nmove to the election of officers, and I would |ike to make
the notion that Conm ssioner Clarens be el ected Chairperson
and Commi ssi oner Hood be el ected Vice Chairperson. |s there a

second?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COWM SSI ONER FRANKLIN: 1"l second that.

CHAI RPERSON KRESS: Any discussion? All in
favor signify by saying aye.

(Chorus of ayes.)

Opposed?

(No response.)

Motion carries.

M5. PRU TT-WLLIAMS: Staff will record the
vote as five to zero. Mdtion made by Ms. Kress, seconded by
M. Franklin. The notion was to have M. Clarens as
Chai rperson and M. Hood as Vice Chair.

COWM SSI ONER CLARENS: And as ny first action
as Chairperson of this honorable Conmi ssion | adjourn this
meeti ng.

(Wher eupon, the neeting was adjourned at 3:37

p.m)
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